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PREFACE 


The  iaTorahie  reception  and  marked  approbation  giren  to  the 
first  Tolnme  of  this  series,  and  the  decided  indorsement  giTen 
the  plan  by  the  jndiciaiy,  leading  members  of  the  profession^ 
and  the  press  generally,  haye  stimulated  me  to  do  my  utmost  to 
render  these  reports  worthy  of  the  regard  and  fayor  thus  mani* 
fested.  The  general  plan  of  the  work  has  been  indicated  in  the 
introduction  to  the  first  Tolume,  and  that  will  be  adhered  to 
consistently  and  faithfully.  As  was  stated  there,  particular  ef- 
forts will  be  bestowed  on  the  syllabus  of  the  cases,  in  order  to 
haye  it  truly  mirror  the  decision  of  the  court.  The  profession 
are  too  well  aware  how  deceptive,  sometimes,  a  syllabus  is; 
that  either  it  leaves  out  a  material  fact  on  which  the  decision 
was  based,  or  that  it  states  a  proposition  too  broadly  where  an 
important  limitation  should  be  made,  and  not  seldom  is  a 
material  point  omitted. 

The  necessity  and  the  utility  of  a  careful  revision  of  the  syl* 
labi  will  be  very  apparent  by  a  comparison  of  some  of  the  syllabi 
of  this  volume  with  those  of  the  original  reports.  For  the  sake 
of  illustration,  I  will  here  put  in  juxtaposition  the  syllabus  in 
the  case  of  Ludlow  v.  Simond : 


[9  Ax.  Dvo.  391.] 

DxMBAVOB  or  Sdbxtt.— Whan  •  msttfij 
bound  blmielf  to  make  good  •  deflciancy 
■riling  from  •  tale  of  goods  consigned  to 
the  correepondent  of  the  creditor,  who  had 
entire  control  of  the  consignment,  a  sale  by 
the  consignee  at  another  plaoe  than  that 
agreed  on  releases  the  surety. 

JuBUDicnoH  OF  Equitt  zh  Hattsbs  of 
Acootnrr.— Although  there  may  be  a  remedy 
at  law  in  natters  of  auconnt,  >  et.  if  the  re- 
lief be  doubtful  or  inadequate,  equity  wiU 
entertain  the  bill,  in  order  the  more  aflbeta- 
•Ibr  to  give  relief  generally. 

Szxcunoii  OF  SxAi.n>  IwsraonEin  bt 
Sktkbal.— Where  several  partita  ahould 
udte  in  the  ezeentioB  of  a  sealed  instm- 
SMttt,  they  may  use  and  adopt  the  same  seat 


[9  Oaoob^  Casbs,  1.] 
If  a  surety  engage  to  make  good  the  de- 
ficiency arising  from  a  aale  of  goods  at  » 
given  place,  and  consigned  to  the  corres- 
pondent of  the  person  to  whom  the  security 
is  given,  who  his  the  whole  contr  •!  of  the 
sdvtsnture,  a  sale  by  the  oon^gnee  at  another 

Elace  releases  the  surety.    Though  relief  at 
iw  may  be  had.  ret,  if  tt  be  doobtfol,. 
equity  wlU  letalB  the  bilL 


This  case,  as  will  be  seen  from  the  note,  is  regarded  as  an  im* 
jjbrtant  one  on  the  obligation  of  a  surety,  and  on  the  point  of 
equitable  jurisdiction.  It  ^U  be  observed  that  the  syllabus  of 
the  original  report  very  inadequately  gives  the  point  decided  by 
the  court  in  regard  to  the  jurisdiction  of  equity.    It  will  also  be 
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Oensrslly.  In  trMfMaa,  Oie  plAlntlff  maj 
reoorer  nienie  profit*  fur  such  ttiii«  m  th« 
dffendftot  may  li«ve  beeu  to  poatc>t«»lon ; 
but  In  the  case  of  Joint-tenriiti  or  teumuti 
in  common,  recurerlDg  Id  ejectment,  tliej 
are  reatrioted  to  a  reaaonatlo  time  after 


Tl  PBEFAOE. 

Men  that  it  omits  a  material  point,  in  regard  to  the  exeoutioi^ol 
a  sealed  instrument,  which  was  raised  in  the  case.  And  the 
ease  was  cited  on  this  very  point  in  the  54th  toL  N.  Y.  Reports, 
nearly  seventj  years  subsequently;  and  it  is  also  cited  on  the 
same  point  by  Parsons  on  Partnership. 

Again,  in  case  of  Hare  t.  Fury,  the  syUabus  may  be  thus  com- 
pared: 

(2  AM.  Dbo.  808.] 
BsooTKRT  OF  Mmrm  Paonn  AaAiiiR 
JoiMT-TEMAirT  — Jolnt-tenauta  or  tenanta  In 
common,  r<  oOTeriug  in  ejectment,  are  buund 
to  obtain  poaaeaaion  under  the  proper  writ 
or  otherwiae ;  and  In  caae  they  netflett  to  do 
«o,  they  will  be  limited  to  a  recovery  of 
meane  profita  to  a  reaaonable  time  after 
Judgment,  which  in  thla  caae  waa  held  to  be 
•  month. 

'  Here,  it  will  be  seen  that  I  have  omitted  the  general  propo- 
sition stated  in  the  original  syllabus,  because  it  was  a  principle 
necessarily  assumed  in  the  decision  of  the  case,  and  about  which 
there  was  no  question;  and  it  will  also  be  seen  that  the  original 
syllabus  entirely  omits  a  very  important  point,  viz. :  what  reason- 
able time  was  held  to  be  in  this  case.  These  are  illuntrative 
examples,  showing  how  little  dependence  can  be  placed  on  the 
syllabi  in  some  of  the  reports,  and  how  often  they  foil  to  be  p 
faithful  index  of  the  court's  decision. 

Again,  it  may  be  noticed  how  important  it  is  to  examine  thf 
subsequent  modifications  or  limitations  placed  on  cases  nhich 
have  been  frequently  cited  in  text-books  and  other  iiutborities 
This  I  regard  as  one  of  the  most  essential  and  useful  featurei 
in  a  series  like  the  present,  and  a  most  responsible  duty  foi 
myself  in  the  compilation  and  annotation  of  the  cases.  For  ex- 
ample, the  case  of  DuHeiibury  v.  EUix,  2  Am.  Dec.  144.  has  beei 
regarded  as  a  leading  case  iu  New  York,  and  gcueniUy  <]ted  else- 
where, on  the  personal  liability  of  an  agent;  but  it  will  be  ob- 
served in  a  note  to  that  case,  that  it  has  been,  in  reoeut  decisions 
in  the  court  of  appeals  of  New  York,  construed  au(  I  somewhat 
modified.  So  in  regard  to  the'  case  of  SeLran  v.  Il^w^r/x,  2  Am. 
Dec.  215;  it  has  been  for  a  long  time  cited  on  tbe  doctrine  of 
warranty  in  the  sale  of  personal  property.  It  will  be  found  that 
late  decisions  in  New  York  have  materially  modified  the  doctrine 
of  that  case.  * 

It  is  noticeable  in  the  present  volume  that  there  are  a  large 
number  of  cases  on  marine  insurance,  but  this  is  very  account- 
able when  we  consider  the  period  when  those  derisions  were 
made,  which  followed  a  great  European  war,  out  of  wbich  many 
important  maritime  questions  arose;  and  the  principles  of  our 
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PRBPAOB.  Vil 

Uw  of  mBhoe  insuiance  were  then  eBtabliahed  bj  elaborate 
and  learned  decisions  of  our  early  judges,  particularly  those  in 
^iew  York  and  PennsylTania. 

I  have  to  express  my  obligation  to  many  members  of  the 
judiciary  and  the  profession  generally,  for  their  kind  sugges* 
tions,  and  in  some  instances  for  very  material  aid  in  the  selec- 
tion of  important  cases,  and  i^  is  hoped  in  a  short  time  that  we 
may  be  able  to  haTe  corresponding  members  in  every  state,  to 
whom  reference  maj  be  made  for  advice  and  suggestions. 

J    PBOPFATT 
liKtk  Francisco, 

MarcA  1.  lt7X 
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MASSAOHUSETTB. 


GOMM ONWSALTH  V.  HUTCHINBON. 

CoMFRmcT  OF  Wmrass  in  Trial  fob  Fobobbt.— -The  penmi  whoM 
JMtniinfmt  is  alleged  to  hare  been  foiled  ie  not  a  oompetent  witneee 
to  prore  the  forgny,  nnleae  the  inetmment  eaid  to  have  been  f oiged  i» 
prodnoed  at  the  trial 

iHmonfXHT  for  foigevy  eontaming  two  counts.  The  first 
eharged  the  defendant  with  the  foigery  of  a  prpmissoiy  note 
purporting  to  be  made  by  one  Samuel  Castle,  and  payable  to 
the  defendant  or  his  order;  the  second  charged  him  with  utter* 
ing  and  puMiahing  the  same.  The  defendant  pleaded  not 
guiliy. 

The  aUomeff'^enerat,  Svttivan^  being  unable  to  produce  the 
note  on  behalf  of  the  prosecution^  offered  to  proTe  by  the  testis' 
mony  of  three  witnesses,  that  the  defendant  had  shown  them 
an  instrument  as  described  in  the  indictment,  purporting  to  be 
the  promissoiy  note  of  Samuel  Castle;  that  the  witnesses  read 
the  same,  and  that  the  defendant  offered  to  sell  it  as  and  for 
the  genuine  note  of  Castle;  and  that  Castle  was  present  and 
ready  to  testify  that  he  had  neyer  made  any  promissory  note 
whatever  to  the  defendant;  and  he  asked  that  Castle  and  the 
other  persons  might  be  sworn  to  testify  on  behalf  of  the  prose- 
cution. 

Ives,  for  the  defendant,  objected  to  the  cTidence,  unless  the 
note  was  produced;  he  also  objected  to  Castle  as  a  witness,  on 
the  ground  that  the  person  whose  note  is  said  to  have  been 
forged  is  in  no  case  competent  to  prove  the  forgery,  unless  he 
has  a  release  or  has  paid  the  contents  of  the  note. 

Am.  nao.  You  II— 1 
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2  GoMMONWEAi/rH  V.  HxmjHiKBON.  [Mass. 

The  Court,  SraoNa,  Sedowigk,  Sewall,  and  Thaoheb,  JJ.,* 
did  not  decide  whether  there  might  not  be  cases  in  which  a 
forgery  might  be  proved  without  producing  the  instrument 
alleged  to  be  forged,  but  they  were  clearly  and  unanimously  of 
opinion  that  the  person  whose  instrument  is  alleged  to  have 
been  forged  is  not  a  competent  witness  unless  the  instrument 
is  produced  at  the  trial. 

And  that  although  they  believed  it  to  be  now  settled  in 
England  that  the  person  whose  instrument  is  said  to  have  been 
forged  is  not  a  competent  witness  to  prove  the  forgeiy,  yet  the 
piiictice  had  for  a  long  time  been  otherwise  in  this  state,  and , 
from  a  supposed  necessity;  that  is,  from  the  impossibility  ordi- 
narily of  proving  the  forgery  without  his  testimony;  but  they 
had  never  known  this  done,  unless  the  instrument  was  pro- 
duced; that  in  thus  departing  from  the  decisions  of  the  courts 
of  law  in  England,  which  appear  to  have  been  grounded  on 
pretty  strong  and  substantial  reasons,  we  have  gone  far  enough, 
perhaps  too  far;  that  although  they  considered  themselves 
bound  by  the  decisions  of  our  own  courts,  which  were  contrary 
to  or  different  from  those  of  the  English  courts,  yet  they 
thought  to  extend  the  principle  beyond  what  had  been  already 
decided,  to  the  length  now  contended  for,  would  be  very 
dangerous  in  its  consequences;  and  that  no  reasons  from  ne- 
cessity, convenience,  or  public  policy  required  it. 

The  testimony  of  Castle  being  rejected,  without  which  it  was,  in 
the  present  case,  impossible  to  prove  the  forgery,  the  jury  were 
directed  to  find  the  defendant  not  guilty,  which  they  did  in- 
stanter. 

In  CammumweaUk  v.  SneU,  8  Mass.  S2,  it  was  held  that  upon  the  trial  ci 
an  indictment  for  paaaing  a  forged  instroment,  when  the  inatminent  alleged 
to  have  been  foiged  had  been  secreted  to  protect  the  offender,  the  person 
whose  name  was  chaiged  to  have  been  foiged,  and  who  had  seen  and 
copied  the  instnunent,  was  a  competent  witness  to  prove  the  instrument 
forged,  and  the  production  of  the  instrument  itself  was  dispensed  witL 

The  court  in  this  case  say:  "The  defendant's  counsel  cited  the  case  of 
Commonwealth  v.  Butchinson,  where  Castle,  whose  note  was  alleged  to  have 
been  forged,  was  rejected  as  an  incompetent  witness,  hecause  the  note  was 
not  produced.  But  in  that  case  the  witness  hod  never  seen  the  note,  and 
the  present  court  was  informed  by  one  of  the  judges  present  at  that  trial, 
that  the  ground  of  the  decision  was  on  the  incompetence  of  tho  evidence 
under  all  the  circumstances  of  that  case,  as  it  was  admitted  by  the  attorney- 
general  that  he  had  no  other  evidence." 

•  The  oonrt  wu  oompoeed  of  Ato  members,  Francis  Dsbs,  Chief  Jnsttci^  Stmeoa 
Strong,  Theodore  Sedgwick,  Samuel  SewaU,  and  George  Thacber* 
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Commonwealth  v.  Bailet. 

BncBiPTiox  OF  Forged  Ikstbument.— In  an  indictment  for  foigery* 
aUeging  an  instrament  to  be  "  in  the  words  and  figures  following/'  a 
strict  recital  is  necessary;  but  the  number  of  a  bank  bill  and  the  mar- 
ginal figures  indicating  its  amount,  not  being  parts  of  the  bill,  need  not 
be  set  out  in  the  indictment. 

IsDioTMKirr  of  the  defendant  for  uttering  a  forged  and  ooon* 
terfeit  bill  of  the  Maine  bank  of  five  dollars.  In  this  case  it 
"was  alleged  in  the  indictment,  that  the  forged  bill  was  in  the 
words  and  figures  following,  Tiz. : 

'*  B.  No.  237.  Five  dollars.  The  president,  directors,  and 
company  of  the  Maine  bank  promise  to  pay  N.  Shaw,  or  bearer, 
five  dollars^  on  demand.  Portland,  the  serenth  day  of  Febru- 
ary, 1803.    D.  Hale,  cashier,  Sam.  Freeman,  president.'' 

The  bill  produced  and  offered  in  eyidence  had  on  it^  between 
the  words  **&7e**  and  ''dollars,"  at  the  top,  the  representation 
of  an  eagle,  with  the  figure  fire  in  it;  on  the  left,  just  over  the 
signature  of  the  cashier,  was  the  likeness  of  a  fish  with  the 
figure  fiye  inscribed;  and  on  the  right  margin  of  the  bill  was  an- 
other figure  fiye. 

Mhmun,  for  the  defendant,  ol^eoied  to  the  bill  being  giyen 
in  eyidence  to  the  jury,  on  account  of  the  yariance,  contending 
thai  as  this  indictment  is  drawn,  a  strict  recital  was  necessary. 
The  indictment  undertakes  to  set  out  the  words  and  figures  of 
the  bill;  but  the  figure  fiye,  which  is  in  three  different  places  on 
the  bill  produced,  and  is  used  and  intended  to  designate  its 
denomination  and  amount,  is  wholly  omitted  in  the  indictment 

The  Court,  Daha,  0.  J.,  Snunro,  Sidowigk  and  Thaohib,  JJ., 
agreed  to  the  principle  contended  for  by  the  defendant's  coun- 
sel, but  held  that  it  did  not  apply  to  his  case.  They  said  that 
the  number  of  the  bill,  and  the  words  and  figures  in  the  mar- 
gin, were  not  parts  of  the  bill,  but  merely  marks  superadded  for 
the  conyenience  of  the  bank,  or  of  the  holder  of  tiie  bill,  and, 
therefore,  not  necessary  to  be  set  out  in  an  indictment  in  any 
case.  The  whole  bill,  all  that  is  eyidence  of  a  contract,  is  set 
out;  and  set  out  truly  and  precisely. 

In  the  case  of  CammomoeaUh  v.  Stow,  1  Mass.  64,  a  strict  recital  was  held 
necessary  in  an  indictment  for  forgery  alleging  an  instrument  to  be  in  the 
irorda  and  figures  following.  As  confirming  the  principal  case,  see  United 
States  r.  FieUr,  4  Bis.  59;  StaU  v.  Caliemline,  8  Iowa,  288;  Slate  v.  Briggs, 
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MYt  eOlt  ffawqdonT.  State, Sln±  236;  ^tofev.  Cbrr,5N.  H.  367;  PeopU 
T.  FraMk^  8  Johi^s.  Caa.  299;  Oriffin  v.  iSSeafe,  14  Ohio  St.  55;  Canmtm' 
wealth  T.  Taylor,  5Cn8h.  606.  In  the  case  of  Commonwealth  ▼.  Stevene,  1 
Mass.  203»  the  court  again  held  that  the  number  of  a  bank-bill,  and  the 
words  at  the  top  of  it  expressing  its  amount,  need  not  be  set  out  in  the  in- 
dictment for  foiKeiy,  and  cited  the  principal  case  as  authority. 


FonD  V.  Keith. 

p  Mam.  1».] 

BsccfVEBY  BT  SU1EET7  AQAINST  PRINCIPAL.— A  Buiety  18  entitled  to  re- 
cover from  his  principal  for  money  paid  by  the  surety  on  behalf  of  the 
principal,  on  a  usurious  contract  made  by  the  principal,  and  although 
the  latter  might  have  avoided  such  contract 

AcnoK  of  ind^ntaius  assumpsit  for  money  had  and  reoeiTed, 
io  which  the  defendant  pleaded  the  general  issue. 

Whitman,  for  the  plaintiff,  stated  the  case  ai9  follows:  That 
the  defendant,  David  Keith,  desiring  to  borrow  money,  author- 
ized one  Oeorge  Keith,  Jr.,  to  procure  it  upon  such  terms  as  he 
thought  proper,  and  to  sign  notes  for  said  David  Keith,  for  the 
paymentof  any  moneys  so  procured;  that  George  Keith  accord- 
ingly borrowed  of  one  Winslow  a  sum  of  money  for  the  defend- 
ant, and  executed  a  negotiable  promissory  note  for  the  payment 
thereof,  signed  by  the  said  George  for  the  defendant,  and  also 
by  the  plaintiff  and  one  Samuel  Jones  and  the  said  George 
Keith;  that  Winslow  indorsed  the  note  to  one  Palmer,  who  de- 
manded the  contents  of  the  present  plidntiff,  which  he  paid  to 
Palmer,  and  brought  this  action  against  the  defendant  tp  recover 
the  amount.  The  counsel  conceded  that  the  money  was  loaned 
upon  a  usurious  contract,  but  contended  that,  as  plaintiff  had 
no  knowledge  of  that  facfc  at  the  time  he  signed  the  note,  or 
when  he  paid  its  contents  to  the  indorsee,  it  could  be  no  objec- 
tion to  his  recovery  against  the  defendant. 

Parsons,  for  the  defendant,  said  that,  according  to  the  state- 
ment made  by  plaintiff's  counsel,  he  was  not  entitled  to  recover 
in  the  present  form  of  action;  that  the  declaration  should  have 
been  for  money  laid  out  and  expended.  The  court  being  clearly 
of  the  same  opinion,  the  plaintiff  had  leave  to  amend;  where- 
upon  counsel  for  plaintiff  immediately  added  to  the  declaration 
a  coimt  for  money  laid  out  and  expended.  Defendant's  coun- 
sel then  objected  to  the  plaintiffs  proving  any  part  of  his  case, 
because  it  appeared  from  his  own  statement  that  the  money 
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was  paid  npon  a  Toid  oontraet;  bat  the  court  admitted  the  eTi- 
denoe. 

It  appeared  in  eTidenee  that  George  Keith  had  general  au- 
thority to  make  contracts  for  the  defendant;  that,  at  the  time 
the  money  was  borrowed  from  Winslow,  defendant's  necessity 
was  so  great  that  he  told  lus  agent  to  hire  money  at  any  rate; 
that  defendant's  agent  had  hired  the  money  for  which  the  note 
was  given,  upon  a  usurious  contract  made  by  him  with  Wins- 
low.  There  was  no  eridence  that  the  plaintiff  knew  of  the  cor- 
rupt agreement  at  the  titne  of  making  the  note;  but  it  was  tes- 
tified that  prior  to  paying  the  note  to  Palmer,  George  Keith  had 
informed  plaintiff  that  the  contract  was  usurious. 

Defendant's  counsel  made  two  points:  1.  That  the  agent  had 
no  authority  to  bind  his  principal  to  an  illegal  contract;  2. 
That  the  contract  being  utterly  void,  and  neither  the  principal 
nor  sureties  being  bound  to  pay  the  note,  the  plaintiff,  by  toI- 
untarily  payiug  money  upon  a  Toid  contract,  of  which  he  had 
notice,  could  not  compel  the  principal  to  refund. 

Whiiman^  in  reply,  urged  that  the  defendant  did  in  fact  au- 
thorize his  agent  to  hire  money  at  any  rate,  and  although  de- 
fendant might  haye  disputed  the  note,  yet  he  was  not  obliged 
to,  and  did  not  do  so  till  this  action  was  brought;  that  even  if 
plaintiff  knew  the  contract  was  usurious,  still  he  ought  to  rcr 
oover  from  defendant  the  sum  paid  upon  a  note  executed  for 
him,  and  at  his  request. 

Stboko,  J.,  who  chaxged  the  juxy,  after  stating  the  case  and 
the  points  in  defense,  said  that  as  to  the  authority  of  George 
Keith  to  make  a  usurious  or  illegal  contract,  it  was  in  evi- 
dence that  he  had  a  general  authority  to  make  contracts  for 
bis  principal;  and  he  thought  it  ought  to  be  presumed  that 
the  agent  made  the  contract  which  the  principal  intended; 
but  whether  it  be  so  or  not,  shall  the  defendant  say,  as  a  de- 
fense to  the  present  action,  that  he  did  not  authorize  his  agent 
to  make  such  a  contract?  He  thought  not.  Then  as  to  the 
notice  to  the  plaintiff  subsequent  to  the  contract,  and  be- 
fore he  paid  the  contents  of  the  note,  what  is  the  defense? 
The  defendant  says  :  "  It  is  true  the  money  was  borrowed  for 
me.  I  received  it  and  had  the  benefit  of  it.  I  requested  you 
to  become  my  surety  and  sign  the  note,  and  you  have  paid  the 
contents;  yet,  as  I  had  a  legal  right  to  avoid  the  note,  you  shall 
not  recover  of  me."  Will  the  law  permit  the  defendant  to  get 
rid  o{  the  present  action  on  such  grounds?    He  presumed  it 
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would  not.  No  man  is  bonnd  io  take  advantage  of  a  penal  law, 
and  avoid  a  contract  which  he  ought  in  equity  to  perform.  The 
plaintiff  was  under  no  obligation  to  dispute  the  payment  of  the 
note  which  he  had  given;  and  nothing  eould  have  excused  the 
defendant  but  his  giving  express  notice  to  the  plaintiff  that  he» 
the  defendant,  himself  did  not  mean  to  pay  the  contents  of  the 
note,  and  forbidding  the  plaintiff  to  do  it;  and  this,  he  said, 
was  the  opinion  of  a  majority  of  the  court. 
The  jury  found  for  the  plaintiff. 

Stbono,  Sedowxgx,  Sswall  and  Thaoheb^  JJ.,  present. 


Terrt  et  al.  V.  Foster. 

[1  Mam.  us.] 
XXOUTSEON  OF  CHILD  FBOM  SHABB  IN  TBSTATOB'S   ESTATE.^Where  A 

testator  in  hb  will  makes  such  an  allusion  to  a  child  as  to  show  that 
he  had  not  f  oi^tten  to  consider  such  child  in  the  distribntion  of  his 
estate,  it  will  be  sufficient  to  exdnde  such  child  from  a  distribntive 
share  in  the  estate  of  the  testator,  and  it  is  not  necessary  that  the  child 
should  have  a  legacy  in  the  wilL 

Afpbal  from  a  decree  of  the  probate  court.  The  appellants 
were  the  grandchildren  of  Nathaniel  Foster,  deceased,  who 
made  his  last  will  and  testament  on  the  seventh  of  May,  1791, 
at  which  time  the  mother  of  the  appellants,  Mrs.  Teny,  the 
daughter  of  the  testator,  was  dead;  the  appellants  claimed  an 
equal  proportion  in  the  estate  of  their  grandfather,  the  testator, 
as  though  he  had  died  intestate,  alleging  that  they  had  no 
legacy  given  them  in  the  will  But  the  probate  judge  was  of 
opinion  that  a  legacy  had  been  given  them  in  the  will,  and  de- 
creed that  the  Vill  should  stand. 

The  appellees  were  the  sons  and  principal  devisees  of  the 
testator,  and  were  appointed  his  executors,  and  charged  with 
the  payment  of  divers  small  legacies  to  his  children  and  grand- 
children. 

After  the  usual  preamble,  the  testator  says:  ''  As  to  my  tem- 
poral estate,  which  God  hath  given  me,  after  all  my  just  debts 
shall  be  paid  by  my  executors,  whom  I  shall  hereafter  name,  I 
give  as  followeth."  He  then  devises  his  real  estate  to  his  two 
sons,  the  appellees;  then  follows  a  bequest  to  each  of  the  chil- 
dren of  his  son  John  Foster,  deceased.  Then  follows  the  clause 
upon  which  the  question  in  this  case  arose,  and  which  is  in  the 
following  words:  ''Item,  I  give  to  my  daughter  Mary  Russell 
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Are  dollars,  and  to  my  daughter  Bnshop  five  dollars,  to  m j 
grandohildx^n  of  my  daughter  Terry,  deceased,  to  be  paid  to 
them  when  the  youngest  of  them  come  of  age."  He  next  be- 
queathed to  his  daughter  Martin  ten  dollars,  to  his  daughter 
Abigail  a  certain  sum  of  money  and  an  annuity  during  widow- 
hood, and  to  his  two  sons,  the  appellees,  his  farming  tools,  and 
the  stock  on  his  farm,  etc,  to  pay  debts  and  legacies.  Finally 
he  appoints  the  appellees  his  executors  and  residuary  legatees; 
and  concludes  by  saying  that  "as  he  has  now  done  what  he 
thinks  absolutely  necessary  for  the  good  of  his  dear  family,  and 
for  the  peace  and  welfare  of  their  temporal  good  and  happiness, 
he  recommends  to  them,  as  their  dying  father,  to  live  in  love 
and  peace,  etc.,  etc. 

AUomey-general  SuMvan^  for  the  appellants,  relied  on  the 
satutes  of  1783,  c.  24,  wherein  it  was  enacted,  *'  that  any 
child  or  children,  or  their  legal  representatives  in  case  of  their 
death,  not  having  a  legacy  given  him,  her,  or  them,  in  the  will 
of  their  father  or  mother,  shall  have  a  proportion  of  the  estate 
of  their  parents  assigned  unto  him,  her,  or  them,  as  -though 
such  parent  had  died  intestate;  provided  such  child,  children, 
or  grandchildren,  have  not  had  an  equal  proportion  of  the  de- 
ceased's estate  bestowed  on  him,  her,  or  them,  in  the  deceased's 
lifetime."  And  he  contended  that  the  appellants  had  nothing 
given  them  in  the  will,  and,  therefore,  were  entitled,  by  the  ex* 
press  words  of  the  statute,  to  come  in  for  a  distributive  share 
of  the  testator's  estate,  in  the  same  manner  as  though  he  had 
died  intestate. 

Parsons f  for  the  appellees,  contended  that  there  was  a  legacy 
given  to  the  appellants;  that  the  sum  of  five  dollars  was  be- 
queathed to  them;  and  that  their  case  was  not  within  the  mean- 
ing and  intent  of  the  statutes.  He  cited  the  act  of  12  W. 
m,  chap.  7,  sec.  2,  passed  in  1700,  which  enacted  *'that  any 
child  or  children  not  having  a  legacy  given  them  in  the  will  of 
their  father  or  mother,  every  such  child  shall  have  a  proportion 
of  the  estate  of  their  parents  given  and  set  out  unto  them  as 
the  law  directs  for  the  distribution  of  the  estates  of  intestates; 
provided  such  child  or  children  have  not  had  an  equal  propor- 
tion of  his  estate  bestowed  on  them  by  the  father  in  his  life- 
time.^'  But  the  preamble  shows  the  intent  and  object  of  the 
enacting  clause,  and  has  uniformly  been  considered  by  the 
courts  of  law  as  limiting  the  same;  it  is  as  follows:  ''  Whereas, 
through  the  ai^g^^'^h  of  the  deceased  testator,  or  through  his 
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solidtouB  intention,  though  in  health,  or  through  the  orersight 
of  the  Boribe,  some  of  the  testator's  children  are  omitted  or  not 
mentioned  in  the  will,  many  children  also  being  bom  after  the 
making  of  the  will,  though  in  the  lifetime  of  their  parents/' 
He  argued  that,  considering  both  the  preamble  and  the  enacir 
ing  clause,  it  was  intended  that  it  should  appear  from  the  will 
that  the  testator  had  not  omitted  any  of  his  children  from  for- 
getfulness;  and  that  naming  the  appellants  in  this  case,  showed 
that  the  testator  had  not  forgotten  them;  it  was  immaterial 
whether  he  gave  them  anything  or  not.  The  act  of  1784  did 
not  repeal  the  former  act;  they  were  in  pari  maieria,  and  should 
be  construed  together  in  deciding  the  case. 

Sewall,  J.  The  question  is,  whether,  under  the  statutes,  the 
appellants  are  entitled  to  a  portion  of  the  estate  of  the  testator, 
as  though  he  had  died  intestate.  This  question  depends  upon 
the  construction  of  the  statutes  on  this  subject,  as  applicable 
to  that  clause  in  the  will  in  which  the  appellants  are  mentioned. 
The  statute  of  1784  is  a  revision  of  the  ancient  statute,  but 
does  not  repeal  it;  they  being,  therefore,  tn  pari  materia^  are 
to  be  considered  and  construed  together;  and  although  the  act 
of  1784  omits  the  preamble  contained  in  the  first  act,  yet  I 
think  it  ought  to  be  considered  as  applying  to  the  new  stat- 
ute. I  am  of  opinion  that  any  child  or  grandchild  being 
noticed  or  mentioned  in  a  will  is  su£Bcient,  and  that  the 
statutes  extend  to  cases  of  entire  omission  only.  I  am 
doubtful  whether  any  legacy  is  given  in  this  will  to  the  appel- 
lants; but  I  do  not  think  it  necessary  to  decide  that  ques- 
tion; for  whether  there  be  or  not,  upon  what  I  think  is  the  true 
construction  of  the  statutes,  the  appellants  are  not  entitled  to 
come  in  for  distribution;  and,  iiierefore,  the  decree  of  the 
judge  ought  to  be  affirmed. 

Sedgwick,  J.  Upon  looking  into  the  will,  it  appears  to  have 
been  made  with  great  deliberation.  The  testator  disposes  of 
all  his  worldly  property;  expresses  great  solicitude  and  anxiety 
for  his  family;  and  he  seems  to  have  done  everything  for  them 
which  he  thought  it  possible  for  him  to  do.  To  decide  the 
question  before  the  court,  it  will  be  useful  to  go  back  to  the 
determination  of  the  legislature  on  this  subject.  As  the  statute 
of  1700  was  a  new  law,  abridging  the  right  which  persons  had 
to  dispose  of  their  property  by  will,  it  could  not  extend  to 
grandchildren  until  the  legislature  had  expressly  declared  it. 
Having  declared  it,  the  case  of  grandchildren  is  to  be  con* 
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sideied  as  coming  within  the  reasons  of  the  proTisions.  Those 
reasons  are  stated  in  the  preamble,  and  ought,  in  my  opinion, 
to  limit  and  restrain  the  enacting  clause,  in  the  manner  stated 
by  my  brother.  I  have  no  doubt  that  the  law  of  1784  was  for 
the  same  purpose  as  the  other  statute,  and  that  it  was  not  in- 
tended to  narrow  the  power  of  disposing  of  property  by  will, 
but  left  that  power  precisely  as  it  stood  previous  to  the  statute. 
Look  at  the  will.  The  grandchildren  were  not  excluded  from 
the  mind  of  the  testator.  He  had  not  forgotten  them.  He 
makes  a  complete  disposition  of  all  his  property.  This  shows 
that  he  did  not  intend  his  grandchildren  diould  come  in  for 
their  equal  proportion.  I  am  not  prepared  to  say  that  there 
is  not  a  legacy  given  them;  but,  on  the  contrary,  I  am  inclined 
to  think  there  is,  and  that  the  sum  is  five  dollars,  that  sum 
being  mentioned  and  given  to  each  of  the  testator's  daughters 
named  in  the  same  clause  with  the  grandchildren,  the  appel- 
lants. Whether  this  be  so  or  not,  I  think,  for  the  reasons 
given,  that  the  appellants  are  not  entitled  to  a  distributive 
share,  and,  therefore,  that  the  decree  of  the  judge  of  probate 
must  be  affirmed. 

Stboho,  J.  I  concur  with  my  brothers  in  the  construction  of 
the  statutes,  for  the  reasons  which  they  have  given.  The  tes- 
tator did  not  forget  his  grandchildren.  He  mentioned  them 
in  his  wiU.  He  could  not,  therefore,  intend  that  they  should 
come  in  for  a  share  of  his  estate,  as  though  he  had  died  intes- 
tate. He  intended  to  give  them  a  legacy;  and  although  he  has 
obscurely  expressed  that  intention,  yet,  if  it  can  be  discovered 
from  taking  the  whole  will  together,  the  court  will  do  it.  It  is 
obvious  that  he  intended  to  dispose  of  all  his  property;  most  of 
it  to  his  two  sons  and  one  favorite  daughter,  who  had  been,  as 
he  expresses  it»  a  kind  and  tender  nurse  to  him,  night  and  day, 
in  his  long  confinement.  To  his  other  daughters  he  gives  small 
legacies.  It  is  presumable  that  they  had  had  nearly  their  share 
at  the  time  of  their  marriage.  But  he  intended  to  give  some- 
thing to  his  grandchildren,  the  appellants;  and  I  think  it  may 
fairly  be  presumed  that  he  intended  to  give  them  five  dollars, 
they  being  the  children  of  a  daughter  who  had  already  received 
her  portion;  and  these  grandchildren  of  the  testator  being  in 
the  same  reason  with  the  surviving  daughters  who  are  men- 
tioned in  the  same  clause  and  under  the  same  item,  and  to  each 
of  which  daughters  he  gave  five  dollars.  I  think,  therefore, 
that  the  decree  of  the  judge  of  probate  ought  to  be  affirmed. 

Decree  affirmed. 
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Lawrenoe  V.  Parker  et  al. 

tLlUm.Vn,.} 

CoimtAOT  TO  CONTBT  LAND  WITH  Warbantt.— A  onntradby  threeto 
convey  land  with  warranty  i«  not  complied  with  by  a  conveyance  witli 
warranty  by  one  of  the  three  warrantors,  and  a  release  or  quitdaini 
deed  from  the  other  two. 

AcmoN  of  oovenanty  in  which  the  declaration  stated  that  the 
defendants,  Parker,  Gilson  and  Blanchard,  for  a  valuable  con- 
sideration, on  the  eighteenth  of  March,  1799,  duly  executed 
their  deed,  obliging  themselves  to  convey  to  plaintiff,  on  or  be- 
fore the  last  of  April  following,  by  a  good  and  lawful  warranty 
deed,  certain  tracts  of  land,  and  that  Parker  should  procure  his 
mother  and  wife  to  release  their  rights  of  dower  in  said  tract, 
on  or  before  the  said  last  day  of  April,  and  that  the  premises 
should  be  free  from  all  incumbrances;  that  if  the  defendants 
should  not  execute  the  deed  as  aforesaid,  they  would  forfeit  and 
pay  to  the  plaintiff  the  sum  of  one  hundred  dollars.  That  said 
deed  was  never  executed,  nor  said  sum  of  one  hundred  dollars 
paid,  though  often  requested. 

The  defendants  pleaded  in  bar,  that  Parker  did  procure,  his 
mother  to  release  her  dower  before  the  last  of  April,  1799,  and 
that  the  premises  were  then  free  from  incumbrances,  and  that 
Parker  was  sole  seised  in  fee  thereof;  that  being  so  seised,  on 
the  twenty-ninth  April  he  made  and  executed  a  lawful  warranty 
deed  of  the  premises  to  the  plaintiff,  in  which  deed  Betsey  Par- 
ker, his  wife,  released  her  claim  of  dower  in  said  premises;  that 
on  the  same  day,  said  Gilson  and  Blanchard  did  release  and 
quitclaim  all  their  right  in  the  premises  to  the  plaintiff,  by 
their  deed  made  on  the  back  of  the  Parker  deed;  that  this  deed 
was  tendered  to  plaintiff  as  a  lawful  warranty  deed,  according 
to  the  true  meaning  of  their  obligation,  but  that  plaintiff  re- 
fused to  accept  the  same. 

To  this  plea  there  was  a  replication  and  rejoinder,  to  which 
the  plaintiff  demurred,  and  a  joinder  in  demurrer. 

Parsons  and  Bigelow,  for  the  plaintiff,  said  that  the  only  ques* 
tion  they  should  make  was,  whether  upon  a  covenant  by  three 
to  make  a  deed  of  warranty,  the  deed  of  warranty  of  one,  with 
a  release  of  the  other  two,  be  a  substantial  performance;  and 
contended  that,  although  the  defendant  Parker  might  have 
been  sole  seised  as  stated  in  the  plea  in  bar,  yet  it  was  impor- 
tant that  the  other  defendants  should  have  united  in  the  war- 
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Tantjy  as  it  was  the  fact  of  having  able  warrantors  to  indemnify 
him  in  case  of  eTiotion  that  induced  plaintiff  to  enter  into  the 
contract. 

8.  Dana,  for  the  defendants,  contended  that  there  had  been 
a  sabetantial  performance  of  their  obligation;  that  Parker  was 
sole  seised  at  the  time  he  made  the  deed;  and  that  it  could 
never  have  been  the  intention  of  the  parties  that  the  two  who 
had  no  interest  in  the  lands  should  make  a  deed  jointly  with 
Parker. 

The  Court,  Daha,  0.  J.,  Sedqwiok,  Siwall,  and  Thaohbb,  JJ., 
were  unanimously  of  opinion  that  the  plea  in  bar  was  insuffi- 
cient, on  the  ground  that  the  warranty  of  one  of  the  defend- 
ants, with  a  release  of  the  other  two,  was  not  a  performance  of 
the  covenant  declared  on. 


Bbown  v.  Austin. 

[iiciM.Me.] 

LuBUJTT  07  PuBUO  AOBNT  ON  CoNTBACT.— When  an  agent  is  fai* 
trusted  with  the  perf ormanoe  of  a  public  duty,  be  cannot  be  held  per-' 
eonally  liable  on  any  contract  made  by  him  in  pursoance  of  such  duty. 

Weft  of  error  brought  to  reverse  a  judgment  of  the  court  of 
common  pleas.  The  defendant  in  error,  the  original  plaintiff 
in  this  suit,  commenced  an  action  of  aasumpsU  against  Brown 
before  a  justice  of  the  peace,  in  which  he  declared  that  Brown 
was  indebted  to  him  in  the  sum  of  seventy-three  cents,  accord- 
ing to  the  account  annexed,  which  sum  the  said  Brown  prom- 
ised to  pay;  that  at  the  special  instance  and  request  of  Brown, 
Austin  had  traveled  ten  miles,  and  testified  respecting  the  elec* 
tion  of  J.  B.  Yamum  as  a  member  of  the  house  of  representa- 
tives in  the  congress  of  the  United  States,  which  election  was 
contested  by  Brown,  before  Nathan  Gushing,  Esq.,  one  of  the 
justices  of  the  supreme  judicial  court  of  Massachusetts,  who 
had  been  authorized  by  congress  to  take  testimony  respecting 
said  election,  and  that  Brown  had  promised  to  pay  therefor 
irhat  the  plaintiff  reasonably  deserved;  that  he  reasonably  de- 
served seventy-three  cents  more. 

The  account  referred  to  was  as  follows: 

''Aaron  Brown,  Esq.,  to  David  Austin,  Dr.  1796,  Septem- 
ber 12.  To  travel  ten  miles,  and  attendance  one  day  as  a  wit* 
I  in  the  cause  of  the  contested  election  of  Joseph  Bradley 
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Yarnum,  Esq.^  the  said  Brown  beingr  agent  for  the  petitioners 
in  said  contest,  $0.73." 

The  general  issue  was  pleaded,  and  upon  the  trial  judgment 
was  rendered  that  Austin  should  recover  of  Brown  seventy- 
three  cents  and  costs. 

From  this  judgment  Brown  appealed  to  the  court  of  common 
pleas,  where,  protesting  that  he  did  not  make  the  promise  as 
alleged  by  Austin,  he  further  pleaded  that  he  had  been  ap- 
pointed the  agent  of  the  committee  of  elections  of  the  house  of 
representatives  to  take  depositions  concerning  the  election  of 
one  J.  B.  Yamum  to  the  house  of  representatives  of  the  con- 
gress of  the  United  States,  which  election  many  citizens  had 
petitioned  to  have  investigated,  as  being  illegal,  aod  that  in 
pursuance  of  such  power  as  agent  had  caused  Austin  to  appear 
and  give  his  testimony  before  the  judge,  which  was  the  same 
travel  and  attendance  mentioned  in  Austin's  declarations. 

To  this  plea  Austin  demurred,  on  the  ground  that  it  amounted 
to  the  general  issue,  which  should  have  been  pleaded  instead  of 
the  plea  in  bar.  The  court  adjudged  the  plea  insufficient,  and 
the  cause  was  tried  on  the  general  issue;  whereupon  the  jury 
found  for  the  plaintiff,  Austin,  damages  to  the  amount  of  sevenqr- 
ihree  cents  and  costs.  A  new  trial  was  moved  for  and  granted. 
Upon  this  second  trial,  the  defendant.  Brown,  demurred  to  the 
evidence,  but  the  court  overruling  the  demurrer,  and  directing 
the  cause  to  proceed  upon  the  issue,  the  jury  again  returned  a 
verdict  for  the  plaintiff,  Austin. 

Brown  then  filed  a  bill  of  exceptions,  stating  that  the  court 
had  permitted  the  plaintiff  to  give  in  evidence  a  certain  paper 
attested  by  Hosmer,  the  shenff,  to  prove  that  plaintiff  had 
been  duly  summoned  to  appear  before  Nathan  Gushing,  the 
judge  who  took  the  depositions,  to  give  evidence,  as  plaintiff 
had  alleged,  although  defendant  had  objected  that  the  proper 
evidence  to  prove  that  fact  would  have  been  a  copy  of  the  origi- 
nal summons  certified  by  the  judge,  vrith  a  copy  of  the  sheriff's 
return  thereon. 

Upon  the  writ  of  error  brought  to  reverse  the  judgment  of 
the  court  of  common  pleas,  the  following  errors  were  assigned: 
1.  That  the  declaration  is  insufficient  in  law  to  maintain  the 
action;  2.  The  same,  in  substance,  as  is  stated  in  the  bill  of 
exceptions;  8.  That  the  court  upon  the  demurrer  to  the  plea  in 
bar,  instead  of  deciding  that  the  same  was  insufficient,  as 
amounting  to  the  general  issue,  ought  to  have  ordered  the  same 
to  be  set  aside;  4.  That,  as  the  defendant  demurred  to  all  the 
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evidence  given  in  the  trial,  the  plaintiff  ought  to  have  joined  in 
demnrrer;  5.  That  the  matters  given  in  evidence  upon  the 
trial  were  insufficient  in  law  to  maintain  the  issue  on  the  part 
of  the  plaintiff,  and  ought  not  to  have  been  left  to  the  jury,  but 
to  have  been  so  decided  1^  the  said  court  of  common  pleas;  6. 
The  general  error. 
The  defendant  in  error  pleaded  in  mitto  est  erratum. 

S.  Dana,  for  the  plaintiff  in  error,  contended  that  from  the 
declaration  itself  it  appeared  that  Brown  was  merely  an  agent, 
and  that  if  any  action  lay  it  ought  to  have  been  brought  against 
the  principal;  that  if  this  were  not  so,  there  was  no  evidence  of 
an  express  promise  by  Brown,  so  as  to  charge  him.  That  it 
v^as  an  incontrovertible  rule  of  evidence  that  the  best  evidence 
which  the  nature  of  the  case  admits  is  to  be  produced,  if  possi- 
ble, and  that  the  best  evidence  of  plaintiff's  attendance  before 
the  judge  who  issued  the  summons  would  have  been  a  certified 
copy  of  the  original  summons,  with  the  sheriffs  return.  But  it 
was  contended  that  the  great  point  in  the  case  was,  that  an 
agent  for  the  public  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity;  and  that  Brown  was  such  an 
agent  was  not  denied. 

Bigdow,  for  the  defendant  in  error,  contended  that  the  serv- 
ices were  performed  at  Brown's  request,  and  that  was  a  suffi- 
cient consideration  for  a  promise;  that  the  fact  of  Brown's  acting 
as  an  agent  made  no  difference,  after  verdict  against  him.  If 
there  was  no  evidence  of  an  express  promise  at  the  trial,  the 
objection  ought  to  have  been  taken  then;  it  is  too  late  now; 
that  when  the  services  were  rendered  there  was  no  act  of  con- 
gress making  the  nation  responsible  for  expenses  incurred  in 
cases  like  the  present;  and  from  this  a  strong  presumption 
arises  that  the  parties  understood  Brown  would  compensate  de- 
fendant. 

Thaoheb,  J.  I  have  had  no  doubt  from  the  first  opening  of 
this  case.  It  appears  by  the  record  that  the  plaintiff  in  error 
was  acting  as  the  agent  of  the  public.  The  law  is  settled  that 
any  person  acting  in  that  capacity,  who  makes  contracts  for  the 
publio— contracts  in  which  he  has  no  interest  or  concern  other 
than  as  one  of  the  individuals  composing  the  body  politic— does 
not  render  himself  personally  liable.  The  cases  cited  by  the 
counsel  for  the  plaintiff  in  error  are  express  to  this  point.  I 
think,  therefore,  that  the  judgment  ought  to  be  reversed. 
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SswALLy  J.  I  gire  my  opinion  npon  only  one  point  in  thia 
ease,  that  of  the  publio  agency  of  the  plaintiff  in  error.  Ifc 
appears  by  the  reoord  that  Brown,  in  this  transaction,  was  act- 
ing as  agent  for  the  public,  in  a  business  of  great  national  con- 
cern. Whenever  a  person  acts  as  agent  for  the  public,  he  is 
not  personally  liable  for  contracts  made  by  him  in  that  capacity, 
nor  will  it  make  any  difference  if  the  services,  etc.,  as  in  the 
present  case,  were  performed  at  the  special  instance  and  re- 
quest of  the  person  so  acting  as  agent;  for  although,  in  common 
and  ordinary  cases,  the  law  implies  a  promise  and  personal  ob- 
ligation as  necessarily  resulting  from  services  performed  on 
request,  yet  such  implication  never  arises  where  it  appears  that 
the  request  was  made  by  a  public  agent  acting  in  a  public  con- 
cern. If  the  defendant  in  error  has  any  claim,  it  is  on  the  pub- 
lic; and  it  might  have  been,  perhaps  still  may  be,  fairly  pre- 
sumed that  the  national  legislature  would  provide  for  the 
payment  of  the  witnesses  summoned  by  the  agent  of  the  house 
of  representatives. 

Sbdowxgx,  J.  It  isy  in  my  opinion,  unnecessary  to  decide  on 
the  several  errors  assigned,  because  there  is  one  conclusive  on 
the  merits  of  the  controversy  between  the  parties.  But  before 
I  proceed  to  that,  I  would  observe,  that  the  court  below  was, 
in  my  opinion,  manifestly  wrong  in  admitting  the  evidence  which 
they  did  of  the  existence  and  service  of  the  warrant,  by  virtue 
of  which,  as  it  is  said,  the  original  plaintiff  was  summoned  to 
appear  before  Judge  Gushing.  By  that  admission,  the  great 
and  first  principle  of  evidence,  that  the  best  evidence  of  which 
the  nature  of  the  case  will  admit,  is  to  be  required,  was 
violated.  No  evidence  was  given  tiiat  the  warrant  issued  by 
Judge  Gushing  was  lost  or  destroyed.  It  was  therefore  to  be 
presumed  that  it  was  in  existence,  Mid  if  so,  it  certainly  ought 
to  have  been  produced.  The  security  of  all  we  hold  dear  in 
society  renders  it  indispensable  that  the  principle  which  has  been 
stated  should  be  adhered  to,  and  never  departed  from.  But  if 
the  judgment  below  should  be  reversed  fortius  cause,  the  con- 
sequence would  be  that  a  venire  faciaa  de  novo  must  be  awarded. 
It  is  for  this  reason  that  the  court  have  proceeded  further  in 
their  consideration  of  the  case. 

The  court  is  judicially  informed  that  a  number  of  the  electors 
of  the  district  for  which  Joseph  B.  Yamum,  ESsq.,  was  returned 
as  a  representative  to  the  house  of  representatives  in  congress, 
believing  that  he  was  not  duly  elected,  had  addressed  the  house, 
the  constitutional  and  sole  judges  on  that  subject.    The  peti« 
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tion  was  xeoeived  asnd  considered^  and  the  honse,  believing  tbat 
further  evidence  was  necessaiy  to  enable  them  to  form  a  judg- 
ment on  the  question — a  question  in  which  the  whole  nation 
was  interested — a  momentous  concern,  not  of  individuals  only, 
bat  of  the  publio-^provided  the  means  of  obtaining  evidence. 
A  judge  was  authorized  to  take  it,  and  the  plaintiff  in  error 
was  appointed  the  agent  to  transact  the  business.  This,  then, 
was  the  business  of  the  nation,  originating  in  an  order  of  the 
constitutional  oigan,  and  necessary  to  the  performance  of  a 
trust  of  the  most  important  nature,  not  of  partial  or  local  con- 
cern, but  of  universal  interest.  And  who  shall  defray  the  ex- 
pense necessarily  incident  ta  this  transaction?  Shall  Mr. 
Brown,  who  was  merely  the  agent  of  the  public?  Beason  and 
justice  forbid  it.  There  is  no  doubt  but  that  he,  by  an  express 
undertaking,  in  his  private  capacity,  to  pay  the  original  plaintiff, 
might  have  made  himself  liable;  and  in  tiiat  case  he  must,  for 
remuneration,  have  looked  to  the  government.  But  there  has 
been  no  such  undertaking,  nothing  of  that  kind  in  this  case. 
It  is  to  be  observed  that  this  was  before  there  was  any  act  of 
congress  on  the  subject,  and  the  question  of  the  liability  of  the 
plaintiff  in  error  must  be  decided  from  the  nature  of  the  thing. 
I  fully  approve  of  the  principles  which  governed  the  cases  cited 
by  the  counsel  for  the  plaintiff  in  error,  by  the  former  of  which 
it  was  determined  that  an  officer  appointed  by  the  government, 
treating  as  agent  for  the  public,  is^  not  liable  to  be  sued  upon 
contracts  made  t>y  him  in  that  capacity;  and  by  the  latter,  that 
m  servant  of  the  public,  contracting  by  deed,  on  account  of  gov- 
ernment, is  not  personally  answerable. 

Daha,  0.  J.  The  question  referred  to  the  court  by  this  record 
IB  whether  an  individual  who  undertakes  to  act  as  agent  for  the 
public  is  personally  liable  upon  contracts  made  by  him  in  that 
capacity,  and  upon  his  request.  In  this  case  the  subject  was  of 
general,  national  concern;  all  were  equally  interested,  and  it 
was  the  duty  of  evexy  individual  to  give  information  on  the  sub- 
ject. It  has  been  said  that  the  plaintiff  in  error  was  one  of  the 
petitioners  to  the  house  of  representatives.  If  that  be  true,  it 
does  not  make  it  his  private  concern.  If  Mr.  Brown  and  the 
other  petitioners  really  believed  that  the  return  was  illegal,  and 
that  sufficient  evidence  could  be  adduced  to  prove  the  fact,  it 
was  their  duty  to  make  the  representation  to  the  house,  the  con- 
stitutional and  only  judges  of  the  right  to  the  seat,  that  the  sub- 
ject might  be  investigated.  This  was  done,  and  the  house  ap- 
pointed Brovni  their  agent  for  tbat  purpose.     Ought  it  not  to 
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be  preenmed  that  congress  wotild  make  proTision  for  defraj- 
ing  the  expense  arising  from  the  inyestigation?  Can  it  be  sup- 
posed that  the  agent  of  the  house  was  to  be  personally  answer- 
able for  the  expenses  incurred  in  the  performance  of  business 
done  by  their  order?  But  it  is  said  that  the  defendant  in  error 
performed  the  services  at  the  request  of  Brown,  and  therefore 
Brown  is  personally  liable.  It  is  undoubtedly  true  that  in  a 
private,  individual  concern,  services  done  upon  request  are  a 
sufficient  consideration,  and  the  law  implies  a  promise  to  pay 
forBuch  services.  That  is  not  the  present  case;  for,  although 
it  appears  by  the  declaration  that  there  was  a  request  of  Brown, 
yet  it  also  appears  by  the  record  before  the  court  that  the  ser- 
vice was  rendered  for  the  public.  Considering  the  case  in  this 
view,  that  the  business  was  of  public,  national  concern  (and  the 
court  give  their  opinions  on  this  ground  to  prevent  further  pros- 
ecutions), I  am  of  opinion  that  the  action  cannot  be  supported* 
Judgment  reversed. 

CSting  thiB  case  as  aathority,  Kent,  4  Com.  032;  says:  ''There  ia  a  dia- 
^etion  in  the  books  between  public  and  private  agenta  on  the  point  of 
peiBonal  responsibility.  If  an  agent,  on  behalf  of  goverament,  makes  a 
contract,  and  describes  himself  as  anoh,  he  is  not  personally  bonnd,  even 
though  the  terms  of  the  contract  might,  in  a  case  of  a  private  nature,  in* 
volve  him  in  a  personal  obligation.  The  reason  of  the  distinction  is  that  it 
la  not  to  be  presumed  that  a  public  agent  meant  to  bind  himself  individu- 
ally for  the  government;  and  the  party  who  deals  with  him  in  that  char- 
acter is  justly  supposed  to  rely  ujlbn  the  good  faith  and  undoubted  ability 
of  the  government.  But  the  agent  in  behalf  of  the  public  may  still  bind 
himself  by  an  express  agreement,  and  the  distinction  terminates  in  a  qnes- 
tioa  of  evidence.** 


SWBTT  BT  AL.  V.  BOABIIMAN. 

[I1CAM.9BB.] 

Publication  of  WiLU-^Where  a  person,  who  was  old  and  Infim,  had 
submitted  to  him  an  instrument  in  writing,  which  he  signed,  and 
which  was  attested  by  three  subscribing  witnesses  at  the  same  time, 
but  neither  the  deceased  nor  the  witnesses  gave  any  intimation  at  the 
time  that  the  paper  so  signed  was  a  will,  it  was  held  that  there  was  no 
publication  of  the  will  in  this  i 


Afp£al  from  a  decree  of  the  probate  court,  establishing  a 
certain  instrument  as  the  last  vrill  and  testament  of  Offin  Boud- 
man,  deceased. 

The  appellants  were  heirs  at   law  of  the  deceased.    The 
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appellee  was  also  one  of  the  heirs,  and  ezeonior  and  principal 
legatee. 
The  appellants  stated  the  following  grounds  of  appeal: 

1.  That  the  deceased  was  not,  at  the  time  be  signed  the  said 
instmment,  of  sound  and  disposing  mind,  but  his  mind  was 
then  greatly  impaired  and  weakened  by  reason  of  old  age  and 
sickness;  and, 

2.  That  the  said  deceased,  at  the  time  of  signing  said  instru- 
ment, supposed  and  belieTed  it  to  be  a  common  deed  of  bargain 
and  sale  for  the  conveyance  of  certain  land,  and  did  not  know  or 
suppose  that  the  said  instrument  purported  to  be  his  last  will; 

8.  That  the  said  instrument  and  signature  of  the  deceased 
thereto  was  obtained  and  procured  by  fraud  and  circumven- 
tion; and  the  said  deceased,  at  the  time  of  his  signing  the  said 
instrument,  being  then  of  weak  and  unsound  mind,  was  made 
and  suffered  to  suppose  and  believe  that  the  said  instrument 
was  a  common  deed  for  the  conveyance  of  certain  land;  and, 

4.  That  the  said  deceased  never  published  the  said  instru- 
ment as  and  for  his  last  will  and  testament. 

The  report  of  the  facts  in  the  case,  by  Sewall  and  Thachbb, 
JJ.,  who  presided  at  the  trial  of  this  appeal,  is  as  follows: 
"The  appellants  opposed  the  probate  of  a  certain  instrument 
eadiibited  as  the  last  will  of  0£Sn  Boardman«  late  of  Newbury- 
port,  deceased,  having  appealed  from  a  decree  of  the  judge  of 
probate  establishing  it,  and  having  filed  their  reasons  of  appeal. 

''The  appellee,  repelling  and  denying  each  of  the  reasons  of 
appeal,  exhibited  this  instrument  for  probate  in  this  court. 
Two  of  the  subscribing  witnesses,  and  the  deposition  of  a  third 
sabscribing  witness,  to  this  instrument  were  produced.  From 
their  testimony  and  the  testimony  of  several  other  witnesses 
who  were  examined  for  the  parties,  and  from  the  consent  of 
the  parties  in  some  droumstances,  the  justices  of  this  court, 
who  sat  in  the  trial  of  this  appeal,  have  collected  the  following 
state  of  facts,  vis: 

''The  appellee,  who,  in  the  instrument  offered  for  probate, 
is  named  principal  and  residuary  legatee  and  executor,  went, 
in  the  lifetime  of  his  father,  about  the  twelfth  of  April,  1802, 
to  a  Justice  Pike,  and  gave  him  certain  minutes,  according  to 
which  Mr.  Pike  was  requested,  by  the  appellee,  to  prepare  a 
will  for  his  father,  the  deceased  Offin  Boardman.  One  article 
of  the  minutes  stated  a  bequest  to  the  wife  of  the  deceased, 
whereby  one-third  of  his  personal  estate,  and  one-third  of  his 
real  estate,  tor  her  life,  were  to  be  given  her  in  lieu  of  her 
Am,  Dsa.  Toxm  II— a 
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dower.  Upon  these  tninntes,  the  instrament  exhibited  was 
prepared  by  Justice  Pike,  and  about  the  thirteenth  of  April 
was  delivered  to  the  appellee.  The  instrument  appeared  con- 
formable to  the  minutes,  excepting  that  the  provision  was 
entirely  omitted. 

"  According  to  the  testimony  of  Justice  Pike,  this  omission 
happened  by  his  entertaining  an  opinion  that  the  widow  of  the 
deceased  would  be  entitled  to  the  same  provision  as  the  minutes 
directed,  notwithstanding  the  will. 

"  On  the  twenty-first  of  April,  the  appellee  was  seen  at  his 
father's.  He  passed  by  a  resident  in  the  same  family,  went 
abroad  to  two  of  the  subscribing  witnesses  who  lived  or  worked  in 
the  neighborhood,  and  applied  to  the  other  subscribing  witness, 
a  woman,  who  resided  in  a  distinct  part  of  the  father's  house.  To 
each  of  these  vritnesses  the  appellee  expressed  a  request  to  go 
to  his  father's  house  or  room,  and  witness  the  execution  of  a 
deed.  They  accordingly  attended.  One  of  them,  John  Tofts, 
arrived  before  the  others,  and  was  with  the  deceased  about  five 
minutes  during  the  absence  of  the  appellee.  Tufts,  when  he^ 
entered  the  deceased's  room,  saw  a  paper  folded  up  lying  on 
the  table,  and  the  deceased  sitting  about  two  yards  from  it. 
He  asked  the  witness,  at  his  going  in,  whether  he  was  not 
named  Tufts,  and  desired  him  to  sit  down.  The  other  subscrib- 
ing witnesses  came  in  with  the  appellee,  who  immediately  took 
a  pen  and  put  it  in  his  father's  hand,  saying:  *  Now,  sir,  if  you 
will  sign  it,  or  this.'  The  deceased  then  rose  from  his  chair,  and 
taking  it  with  him,  placed  himself  at  the  table  where  the  folded 
paper  lay,  and  v^ithout  reading  or  examining  it,  signed  it  with 
his  name,  being  the  instrument  exhibited.  The  three  subscrib- 
ing witnesses  then  wrote  their  names  upon  the  same  paper,  and 
at  the  same  table,  while  the  deceased  remained  at  or  near  it. 
The  instrument  was  left  on  the  table.  The  deceased  said  noth- 
ing  during  the  transaction.  The  subscribing  witnesses  had  no 
notice  that  they  had  written  their  names  to  a  will.  Nothing 
was  said  at  the  time  in  their  hearing  of  the  nature  of  the  paper 
which  had  been  executed  by  the  deceased.  One  of  the  sub- 
scribing witnesses  suspected,  from  the  circumstance  of  three 
witnesses,  that  the  instrument  was  a  will.  The  subscribing 
witnesses  had  no  other  conversation  with  the  deceased,  and 
could  not  testify  as  to  any  particular  observation  of  the  state  of 
his  mind,  and  almost  immediately  after  the  transaction  with- 
drew from  the  room.  The  deceased  at  the  time  of  this  transac- 
tion was  nearly  eighiy  years  of  age.    For  more  than  a  year  pre- 
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ceding  it,  he  had  diaoontinued  bnsixiess,  and  had  giren  up  his 
ooDcems  to  his  partner.  For  aU  that  period,  the  deceased  had 
been  distressed  with  a  painf  al  swelling  in  his  head,  near  his 
neck,  of  which  he  at  scTeral  times  complained  that  it  almost 
distracted  him;  and  he  had  been  otherwise  infirm  and  sick,  was 
rerj  deaf,  abstained  yeiy  much  from  conversation,  and  omitted 
reading  his  bible  as  he  had  been  accustomed  to  do,  especially 
at  his  family  prayers.  There  was  no  evidence  that  within  a 
month  of  his  death  he  had  been  seen  to  read  any  book  or  writ- 
ing. Bat  in  that  period,  the  deceased  conversed  several  times 
with  his  brother  and  his  partner,  who  paid  the  deceased  several 
sums  of  money,  arising  in  the  conrse  of  their  business,  upon 
statements  made  by  the  partner,  but  which  the  deceased  did 
not  attempt  to  examine. 

"  Some  testimony  was  also  received  by  the  court  from  which 
it  appeared  that  an  application  had  been  made  to  the  deceased, 
by  a  Mr.  Cutler,  for  the  purchase  of  a  piece  of  land  belonging 
to  the  deceased,  adjoining  or  parcel  of  his  homestead,  who 
agreed  to  sell  it  to  him.  Afterward,  the  deceased  told  Mr. 
Cutler  that  the  land  was  wanted  by  his  son,  the  appellee;  and, 
on  the  eighteenth  of  April,  two  days  before  the  execution  of 
the  supposed  will.  Cutler  and  the  appellee  were  with  the  de- 
ceased, and  it  was  concluded  between  them  that  Cutler  should 
not  have  the  land  he  had  applied  for,  because  the  appellee  had 
determined  to  become  the  purchaser  of  it  from  his  father.  On 
{be  twenty-sixth  of  April,  on  the  Saturday  next  after  the  execu- 
tion of  the  instrument  exhibited,  the  supposed  testator  was 
more  violently  seised,  became  vezy  sick,  and  on  the  twenty* 
eighth  died." 

Skwaxx,  J.  The  only  exception  assigned  in  the  reasons  of 
appeal,  which  the  court  takes  notice  of,  is  the  want  of  publica- 
tion of  the  instrument  as  and  for  the  last  will  and  testament  of 
the  deceased.  The  question  arising  from  the  facts  stated  is, 
whether  there  has  been  a  publication?  I  do  not  find  any  cases 
which  have  been  decided  expressly  determining  what  amounts 
to  a  publication;  but  there  must  be  proof  that  the  person  knew 
the  instrument  to  be  his  vrill;  that  he  intended  it  as  such.  In 
the  case  now  under  consideration,  there  is  no  evidence,  except- 
ing the  signature  of  the  deceased,  of  these  facts.  I  do  not 
think  that  any  particular  ceremony  of  publication  is  necessary 
or  material;  but  the  deceased  ought  at  least  to  have  known 
and  understood  that  he  was  executing  his  vrill.    There  is  no 
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eridenoe  that  he  had  any  idea  of  that  being  ihe  fact ;  but,  as  far 
as  the  evidence  goes,  it  proves  the  contraiy. 

SsDawioK,  J.  The  statute  1783,  c.  24»  does  not  expresslj 
require  publication,  nor  is  there  anything  to  be  found  in  the 
books  directly  in  point  on  the  subject.  But,  in  my  opinion,  it 
ought  at  least  to  appear  that  thjB  person  knew  he  was  executing 
his  will,  and  that  he  communicated  that  fact  to  those  who  were 
called  to  attest  the  same  as  witnesses;  and  this  is  necessaiy  to 
prevent  imposition  from  the  situation  in  which  persons  fre- 
quently are  at  the  time  of  executing  these  instruments.  In  the 
present  case,  there  are  no  circumstances — there  is  no  kind  of 
evidence  that  the  deceased  knew  or  supposed  that  he  was  exe* 
cuting  his  will,  or  that  he  even  suggested  it  to  the  subscribing 
witnesses;  but  as  far  as  a  negative  case  can  be  proved,  the  reverse 
is  proved,  viz. :  that  he  did  not  know  or  suppose  that  to  be  the 
fact 

Daka,  O.J..  No  precise  form  of  publication  is  necessary. 
There  is  one  case  in  which  it  is  said  that  where  these  words: 
"  take  notice,''  were  used,  it  was  sufficient.  That  was,  in  my 
opinion,  carrying  it  a  great  way.  That  case,  however,  was  not 
finally  determined.  But,  in  the  case  now  before  us,  nothing 
was  said  as  to  what  the  deceased  was  doing,  nor  is  there  a  par- 
ticle of  evidence  that  he  knew  he  was  executing  a  will;  rather 
the  contrary.  The  circumstances  in  evidence  respecting  the 
deed  make  it  probable  that  he  thought  he  was  executing  the 
deed.  As  to  the  minutes  carried  to  Justice  Pike,  admitting  the 
minutes  were  sent  by  the  deceased,  they  were  not  followed. 
i?he  devise  to  his  vridow  was  left  out  But  to  go  back,  there 
was  nothing  said,  nothing  done,  excepting  barely  the  signature, 
which  indicated  an  intention  in  the  deceased  to  make  a  will. 
These  dronmstances,  taken  into  connection  with  ihe  advanced 
age  and  the  then  situation  of  the  deceased,  and  his  death 
shortly  after,  are  conclusive  to  show  that  the  instrument  exhib- 
ited ought  not  to  be  established  as  his  will. 

Decree  reversed. 


This  case  came  under  the  oonsideTation  of  the  court  in  a  aomevdiat  siiiii- 
lar  case,  0§bom  v.  Cookt  11  Gush.  532,  where  it  was  decided  that  a  will  in 
the  handwriting  of  the  testator,  and  signed  hy  him  in  the  presence  of  three 
competent  witnesses,  who  attested  the  same  at  hb  request,  and  in  his  pros* 
ence,  is  well  executed,  although  the  testator  does  not  declare  to  the  wit- 
nesses and  they  do  not  know  that  it  is  Ms  will.  The  court,  referring  to 
8weU  V.  Boardman,  say:  "The  case  was  decided,  and  rightly,  upon  the 
ground  that  the  testator  did  not  know  he  was  executing  his  will." 
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II  should  be  ranembeied  tbai  the  decisions  were  not  made  in  reference 
tea  statute  leqniring  what  is  termed  a  pablication;  and  where  there  is  sack 
a  statutory  reqnirement»  a  stricter  role  would  be  held.  It  has  been  held, 
nnder  such  statutes,  that  there  must  be  a  distinct,  unequivocal  understand- 
ing between  the  testator  on  one  side,  and  the  witnesses  on  the  other,  that 
the  instrument  executed  is  a  will;  and  this  mutual  knowledge  must  arise 
from  something  said,  done  or  signified  contemporaneously  with  the  execu- 
tion  of  the  instrument:  Leme  t.  Lewis,  11  N.  Y.  222;  Rutherford  v.  Buther- 
ford,  1  Denio,  83;  Peek  v.  Cary,  27  N.  Y.  9;  OUbert  v.  Knox,  52  Id.  125; 
Thompe(m  t.  Stevens,  62  Id.  634;  l>en  v.  Milton,  7  Halst  70. 

On  this  subject  Redfield,  I  Wills,  214»  says:  "  It  would  seem  that  no 
formal  publication  of  the  will  is  requisite  to  its  validity;  although  Lord 
Haidwicke,  in  Boss  v.  Ewer,  8  Atkins,  156,  regarded  it  as  indispensable. 
But  the  later  cases  seem  to  have  adopted  the  views  of  Lord  C.  J.  Gibbs, 
that  no  other  publication  of  a  will  is  required  than  that  a  person  shall 
declare  that  a  certain  paper  is  his  act,  and  he  desires  it  to  be  witnessed  as 


'*  In  New  York,  where  the  statute  expressly  requires  the  testator  shall 
publish  and  declare  the  paper  as  his  last  will  and  testament,  and  the  sub- 
scribing witnesses  do  not  xeooUect  whether  the  prescribed  formalities 
were  complied  with  or  not,  other  evidence  may  be  received  in  regard  to 
that  point,  and  the  bud  that  the  attestation  clause  shows  an  enumeration 
of  aU  the  statutory  requirements  as  having  been  complied  with  will  not 
avaO*  if  upon  the  proof  it  appears  such  was  not  the  fact."  Besides  New 
York,  the  statutes  in  California,  New  Jersey  and  North  Carolina  require 
a  publication  or  declaration  by  the  testator,  showing  the  instrument  to  be 
Us  last  win. 


Lewis  v.  Gray. 

Pabol  Eywexce  Of  A  Collateral  Agrsbment.  —  Where  a  eonvey- 
anoe  was  made  by  a  debtor  to  his  creditor,  to  sell  the  land  to  satisfy 
his  daim,  he  giving  to  the  debtor  his  note  for  the  estimated  balance 
that  might  remain  after  such  sale,  it  was  held  in  an  action  on  the  note 
between  the  parties,  that  evidence  of  a  collateral  parol  agreement  was 
admissible  to  show  that  any  deficiency  arising  from  the  sale  should  be 
deducted  from  the  amount  of  the  note. 

MonoK  for  a  new  trial.  The  action  was  on  a  promissory  note 
bearing  date  April  24, 1800,  for  the  sum  of  four  thousand  one 
hundred  and  twenfy-two  dollars  and  sixty-eight  cents  payable 
on  demand;  and  the  general  issue  pleaded.  The  cause  was 
tried  before  Daha,  O.J. 

The  execution  of  the  note  was  not  denied,  nor  plaintiff's 
right  to  recover;  but  the  defense  was,  that  one  thousand  tive 
hundred  dollars  ought  to  be  deducted  from  the  face  of  the  note 
by  reason  of  certain  transactions,  stated  by  defendant's  counsel 
ii  follows:  That  on  the  day  of  the  date  of  the  note  Lewis  was 


Digitized  by 


Google 


1800. 

April  24.  To  Bondry  deb- 
entures amountixig  to..  $11,892.86 

Balance  due  on  old  ao* 
count 9.82 

A  house  and  land  at  Ddr> 
Chester  eold  him  this 
day 9,«)0.00 
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indebted  to  Qtay  in  the  sum  of  five  thousand  three  hundred 
and  seveniy-Beyen  dollars  and  thirty-two  cents,  and  to  secure 
its  payment  conveyed  to  him  certain  real  estate  situated  in  Dor- 
chester estimated  at  nine  thousand  five  hundred  dollars,  which, 
exceeding  the  amount  of  the  debt,  the  note  now  in  suit  was 
given  for  the  balance  by  Gray  to  Lewis;  that  at  the  time  of  the 
conveyance  it  was  agreed  that  Gray  should  sell  the  property, 
satisfy  himself  for  the  amount  due  him,  and  for  whatever  sum 
it  should  produce  more  than  was  sufficient  for  that  purpose  he 
was  to  account  to  Lewis;  and  if  it  fell  short  of  the  estimated 
value,  it  was  to  reduce  the  note  according  to  such  deficiency; 
that  at  that  time  the  parties  stated  the  following  account^  vis.: 

Dr.  SVLVBSTBB  Qbat  in  aeeount  wUh  Jacob  Lewis.  Or. 

1800. 

April  24.  By  amount  of 
two  bonds  for  impost  on 
on  cargo  of  ship  Orion, 
from  Isle  of  France....  $17»280.00 

Expenses  paid  John  Da- 
vis, interest,  eto 60.00 

His  note  for  balance 4^122.68 

t21,402.68  121,402.68 

ErtOTi  excepted. 
BosroN,  April  24th,  1800.  J.  Lewis. 

A  similar  statement  of  the  account,  reversing  the  articles  of 
debit  and  credit  was  made  and  signed  by  Gray  and  delivered  to 
Lewis.  That  afterward  the  plaintiff  wrote  the  defendant  the 
following  letter:  **  Mr.  Sylvester  Gray:  In  consequence  of  what 
you  signified  to  me  when  last  together,  I  have  thought  proper 
to  explain  on  paper  that  which  was  done  verbally.  Should  the 
conveyance  of  property  intended  to  serve  you  as  collateral 
security,  by  any  cause  whatever,  be  reduced  to  a  value  inade- 
quate to  the  demand  which  you  hold  against  me,  I  hold  myself 
accountable  for  the  deficiency.  I  hereby  acknowledge  that  the 
conveyance  or  sale  of  real  property  alluded  to,  namely:  the 
Dorchester  farm,  viras  made  with  an  intent  to  secure  as  far  as 
the  sum  it  may  produce  would  go  toward  discharging  a  certiun 
balance  of  accounts  which  I  have  already  acknowledged  to  be 
due  to  you;  and  in  case  the  said  farm  should  sell  for  more  than 
the  sum  due  to  you,  it  is  understood  the  remainder  is  held  sub- 
ject to  my  order;  therefore  be  it  known  to  all  whom  it  may  con- 
cern, iliat  the  true  intent  of  the  sale  already  mentioned  is  herein 
set  forth,  notwithstanding  whatever  may  appear  to  the  con- 
traiy.  J.  Ii«wis. 

''Boston,  January  20,  1801." 
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It  was  further  stated  that  Gray  sold  said  premises  at  auction 
for  eight  thousand  dollars  onlj,  that  being  the  most  that  could 
be  obtained.  Upon  which,  defendant's  counsel,  at  the  trial  of 
the  cause,  contended  that  the  letter,  account,  and  the  fact  of 
the  actual  avails  of  the  sale,  were  proper  evidence  to  the  juiy  to 
show  that  the  plaintiff  was  entitled  to  recover  the  difference 
money  only,  viz. :  one  thousand  five  hundred  dollars  less  than 
the  sum  of  the  note.  The  chief  justice  ruled  that  the  evidence 
was  inadmissible,  and  the  jury  found  for  the  plaintiff  the  full 
amount  of  the  note. 

For  the  rejection  of  this  evidenoe  defendant's  counsel  moved 
for  a  new  trial. 

Dexter  and  Blake,  against  the  motion,  insisted  that  the  evi- 
dence was  inadmissible,  because:  1.  The  deed  from  Lewis  to 
GtTtLj  expressly  stated  a  consideration  of  nine  thousand  five 
hundred  dollars,  and  it  is  a  rule  that  no  evidence  is  admissible 
to  contradict  the  consideration  mentioned  in  a  deed:  1  Bac.  Ab. 
at  Bargain  and  Sale,  D.;  2.  The  admission  of  the  evidence  is 
against  the  statute  of  frauds,  it  being  an  attempt  to  prove  a 
trust  in  lands  by  parol;  8.  Parol  evidence  is  inadmissible  to 
raiy  a  contract  in  writing;  4.  There  is  no  mutuality. 

Parwns,  in  support  of  the  motion,  replied  that  the  letter  was 
not  contradictory  to  the  deed;  it  did  not  deny  the  consideration, 
but  on  the  contrary,  stated  a  valuable  consideration.  That  the 
statute  of  frauds  did  not  apply,  as  the  trust  was  afterward  re- 
daced  to  writing,  and  if  the  defendant's  answer*  confesses  the 
statement  of  the  plaintiff,  it  takes  the  case  out  of  the  statute: 
Mountacue  v.  Maxwell,  1  Str.  235.  That  the  letter  did  not  deny 
the  note,  but  varied  the  sum  to  be  recovered  upon  it,  in  case  of 
certain  contingencies  therein  mentioned.  He  further  contended 
that  the  contract  was  one  entire  transaction,  and  that  the  sub- 
sequent writing,  the  letter,  being  evidence  of  as  high  a  nature 
as  the  note  itself,  was  admissible  to  show  the  whole  contract. 

Thachbr,  J.,  said  he  was  in  favor  of  anew  trial  on  the  ground 
that  the  letter  and  Viccount  stated  ought  to  have  been  admitted 
in  evidence  in  explanation  of  the  contract  between  the  parties 
at  the  time  of  making  the  note ;  that  it  was  competent  to  the 
defendant  to  prove  by  the  evidence  offered  that  the  whole  con- 
tents of  the  note  were  not  due ;  that  it  was  the  province  of  the 
jury  to  say  whether  the  letter  related  to  the  note,  and  was  to 
have  the  operation  and  effect  contended  for  by  the  counsel  for 
the  defendant ;  if  such  was  in  fact  the  intention,  the  present 
verdict  ought  not  to  stand* 
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SswALLy  J.  If  the  note  upon  -wliich  the  present  action  is 
brought  were  a  mercantile  note,  actually  negotiated,  I  should 
be  opposed  to  the  admission  of  any  evidence  whateyer,  which 
might  Tary  the  sum  originally  recoverable  upon  it.  The  law 
has  guarded  the  credit  of  notes  which  the  parties  have  made 
negotiable,  when  actually  negotiated,  by  rales  established  for 
the  security  of  third  persons  not  parties  in  the  original  contract: 
Kyd,  280.  But  these  rules  have  never  been  applied,  as  I  recol- 
lect, in  cases  arising  upon  bonds,  written  promises,  or  other 
contracts  not  negotiable  or  not  negotiated,  where  the  parties  in 
the  contract  are  the  parties  in  the  trial.  The.  defense  attempted 
in  this  case  seems  to  have  been  in  the  nature  of  a  set-off  or 
counter-demand.  To  this  purpose,  after  the  origin  of  the  note 
demanded,  and  the  notice  of  the  consideration  for  which  it  had 
been  given  had  been  shown  by  the  defendant,  he  has  attempted 
further  to  show  that,  by  an  additional  agreement  of  the  parties, 
made  at  the  same  time,  corresponding  with  the  other  ciroum. 
stances  proved,  and  in  a  certain  event  then  anticipated,  which 
has  since  occurred,  he  is  entitled  to  a  deduction  or  discount 
from  the  note  demanded.  The  deed  of  the  Dorchester  land, 
and  the  amount  stated  upon  the  estimate,  which  became  the 
consideration  of  that  sale,  concur  in  establishing  the  note  de- 
clared on  by  the  plaintiff.  And,  as  I  apprehend,  it  is  not  in- 
consistent with  the  note,  or  with  the  other  part  of  the  evidence 
for  the  defendant  to  show  that  the  estimate  or  price  of  the  Dor- 
chester land,  forming  an  important  part  of  the  account  stated, 
and  resulting  in  the  note  declared  on,  had  been  conditionally 
assented  to  by  the  parties.  The  note,  as  the  ground  of  this 
action,  remains  entire  according  to  the  tenor  of  it;  but  the  sum 
recoverable  upon  it  may  be  varied,  according  to  an  additional 
agreement  of  the  parties.  It  has  been  objected  that  the  ad- 
mission of  evidence  to  this  effect  would  be  contrary  to  the  gen- 
eral principle  or  rule,  that  written  contracts  are  not  to  be  varied 
by  parol  testimony:  3  Wils.  276.  This  principle  of  law  cannot 
be  questioned;  and  if  it  applies  in  this  case,  the  defect  in  the 
mode  of  proof  is  not  supplied  by  the  after-writing  of  Lewis, 
which  makes  no  part  of  the  original  agreement.  My  opinion, 
resulting  from  the  view  which  I  have  suggested  of  this  case,  is 
that  this  principle  does  not  apply  where  the  evidence  objected 
to  is  of  a  collateral  agreement  offered  in  mitigation  of  the  dam- 
ages recoverable  upon  the  original  contract.  The  evidence 
which  was  rejected  in  this  case  is  similar,  as  I  apprehend  it,  to 
evidence  of  a  partial  payment,  accord  and  satisfaction,  or  other 
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disobaiige  of  a  written  contract,  which  may  be  reoelTed  from 
parol  testimony:  2  Lev.  81,  144;  Bull.  N.  P.  162,  163. 

It  has  been  further  argued  that  the  evidence  offered  was  in- 
sufficient, not  being  in  writing;  because  the  collateral  agree- 
ment proposed  to  be  proved  was  a  bargain  or  trust  respecting 
lands,  and  therefore  within  the  statate  of  March  10,  1784,  or 
on  agreement  within  the  statute  to  prevent  fraud  and  perjury. 

As  to  the  first  of  these  objections,  I  do  not  perceive  that  the 
proposed  agreement  had  any  relation  to  the  sale  of  the  Dor- 
chester land,  though  grounded  on  the  price  or  estimate  taken 
ss  the  consideration  of  the  sale.  That  bargain  was  completed 
at  the  time,  and  will  not  be  affected  by  any  event  of  the  present 
ease.  And  as  to  the  second  of  these  objections,  the  only  clause 
of  the  statute  of  frauds  which  has  any  apparent  application  in 
this  case,  is  that  requiring  all  agreements,  which  are  not  to  be 
performed  within  one  year  from  the  making  thereof,  to  be  in 
writing.  The  construction  of  that  clause  has  been  that  only 
such  agreements  are  within  it,  as  are  expressly  limited  for  the 
time  of  their  performance  beyond  one  year.  Str.  506;  Balk. 
280.  Tn  the  agreement  attempted  to  be  proved,  there  was  no 
limitation  of  the  time  of  performance.  However,  if  the  sup- 
posed agreement  may  be  considered  as  within  either  of  the 
statutes  mentioned,  I  am  of  opinion  that  the  after-writing  of 
Lewis  supplies  this  defect,  so  far  as  to  take  the  case  out  of 
those  statutes,  upon  the  authority  of  the  case  cited  by  the 
counsel  for  the  defendant,  from  Straoge's  Beports.  Upon  the 
whole,  I  think  that  the  evidence  of  this  collateral  agreement, 
and  especially  the  statement  of  it  by  the  letter  of  Lewis,  the 
plaintiff,  ought  to  have  been  admitted  to  the  jury;  and  that 
there  must  be  a  new  trial,  that  this  evidence  may  be  considered 
in  the  defense. 

SsDOwioK,  J.  This  case  comes  before  the  court  on  a  motion 
for  a  new  trial.  The  facts  appear  in  substance  to  be  that  the 
plaintiff  being  indebted  to  the  defendant  in  a  considerable  sum 
of  money,  an  account  was  stated  between  them,  and  the  balance 
struck;  that  it  was  agreed  that  a  real  estate  in  Dorchester, 
which  was  estimated  to  be  worth  nine  thousand  five  hundred 
dollars,  should  be  conveyed  by  the  plaintiff  to  the  defendant; 
that  taldng  it  for  granted  that  the  estate  was  of  the  estimated 
value,  there  would  then  be  a  balance  in  favor  of  the  plaintiff 
to  the  amount  of  the  note,  and  that  for  this  balance  the  note 
should  be  given;  that  in  pursuance  of  this  agreement  the  deed 
was  executed  and  the  note  given.    At  this  time  no  other  writing 
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passed  between  the  parties;  that  at  the  trial  a  letter  of  the  fol* 
lowing  tenor  [the  judge  then  read  the  letter]  was  offered  and 
rejected;  and  it  was  stated  that  eyidence  would  be  given  that 
the  land  did  not  produce  on  the  sale  more  than  eight  thousand 
dollars;  and  said  that  the  difference  between  that  sum  and 
nine  thousand  five  hundred  dollars,  at  which  the  land  was 
received  by  the  defendant,  ought  to  be  deducted  f rotai  the  note. 
If  this  rejection  was  right,  the  verdict  ought  to  stand;  other- 
wise there  must  be  a  new  trial.  The  counsel  for  the  plaintiff 
has  stated  five  reasons  whj  the  evidence  offered  by  the  defend- 
ant ought  to  have  been  rejected:  1.  That  it  went  to  contradict 
the  consideration  expressed  in  the  deed,  which  is  nine  thousand 
five  hundred  dollars.  To  this  I  answer  that  it  is  not  an  attempt 
to  contradict,  in  any  sense,  the  consideration  expressed  in  the 
deed;  so  far  from  it  that  the  deed  is  in  no  sense  in  question  in 
this  action;  2.  The  second  reason  was,  that  this  is  against  the 
statute  of  frauds;  setting  up  a  parol  agreement  to  raise  a  confi- 
dence or  trust  out  of  lands.  To  this  again  I  answer,  that  there 
is  no  claim  whatever  by  it,  formed  on  the  land  or  anything  out 
of  it.  The  third  reason  given  was,  that  it  was  an  attempt  to 
control,  against  the  principles  of  the  common  law,  written  by 
parol  evidence.  To  this  I  say,  that  the  letter  is  as  much  written 
evidence  as  the  note,  and,  whether  written  at  the  time  or  after- 
ward, it  as  much  avoids,  in  the  one  case  as  in  the  other,  the 
mischief  intended  io  be  guarded  against  by  the  establishment 
of  the  principle  alluded  to  in  the  objection;  and  which  princi- 
ple I  admit  in  its  full  extent.  Again,  it  was  said  that  the  letter 
is  not  relevant.  It  is  certainly  susceptible  of  explanation;  but 
it  speaks  of  a  conveyance  of  property  by  the  plaintiff  to  the 
defendant;  that  this  property  lay  in  Dorchester;  and  it  is 
agreed  that  the  property  for  which  the  note  was  given  does  lie 
in  Dorchester;  it  speaks  of  an  account,  which  account  was  pro- 
duced, and  which  mentions  such  a  note  as  that  on  which  the 
action  was  brought.  All  this  appears  to  me  to  be  good  prima 
facie  evidence  to  be  submitted  to  the  jury.  It  was  again 
objected  that  there  is  no  mutuality  between  the  parties;  that  if 
the  land  should  have  sold  for  more  than  was  justly  due  to  the 
defendant,  the  plaintiff  had  no  means  of  recovering  the  surplus, 
he  having,  as  it  is  said,  no  written  contract  for  that  purpose. 
This  objection  at  first  had  considerable  weight  with  me;  but  I 
do  not  know  that  it  was  certainly  to  be  concluded  that  the 
plaintiff  had  no  writing  from  the  defendant;  and  I  think  there 
is  some  reason  to  doubt  whether,  if  he  trusted  to  the  personal 


Digitized  by 


Google 


ICaieh,  1805.)  Habbis  v.  Culp.  27 

honor  of  the  defendant,  he  ought  to  be  pennitted  for  that 
reason  to  violate  his  own  honest  oontraot.  I  am  of  opinion  that 
a  new  trial  ought  to  be  granted. 

Stbono  dissented. 

Dana,  0.  J.,  gave  no  opinion,  as  a  majoriiy  of  the  court  was 
in  f ayor  of  granting  a  new  triaL 

Mew  trial  granted. 

Harris  v.  Clap  st  al. 

AxoUHT  Rbcoybbed  BEYOND  PENALTY  IN  BoND.— Xnteiest  bsyondtlie 
penalty  of  a  bond  may  be  recovered  in  the  form  of  damages,  and  this 
even  against  a  surety  on  the  bond. 

AonoN  of  debt  on  a  bond  bearing  date  the  third  of  MoTem- 
ber,  1797,  in  which  the  defendants  were  jointly  and  seyerally 
bound  to  the  plaintiff  in  the  penal  sum  of  five  thousand  dollars. 
In  the  bond  there  was  a  condition,  stating  that  said  Harris  and 
Clap  had  mutually  chosen  A.  B.  and  0.  to  arbitrate,  determine 
and  award  between  them  in  reference  to  certain  matters  which 
were  stated  in  writing  and  annexed  to  the  agreement  of  refer- 
ence respectively  acknowledged  by  them  before  a  justice  of  the 
peace;  and  that  if  said  Clap  should  truly  perform  the  award  of 
the  arbitrators,  or  a  major  part  of  them,  and  pay  to  Harris  such 
balance  or  sum  of  money  as  should  be  awarded  to  him,  within 
one  hundred  and  twenty  days  after  making  such  award,  with 
interest  thereon  after  said  one  hundred  and  twenty  days,  then 
the  said  obligation  to  be  void;  otherwise  to  remain  in  full  force. 

Having  heard  the  parties,  the  referees  awarded  that  Clap 
ahould  x>ay  to  Harris  the  sum  of  four  thousand  six  hundred  and 
eighteen  dollars  and  sixty-two  cents,  in  full  satisfaction  of  the 
demands  submitted,  which  award  was  returned  to  and  accepted 
by  the  court  of  common  pleas,  at  the  January  term,  1798,  and 
judgment  rendered  in  favor  of  Harris  and  against  Clap,  for 
that  sum  with  costs.  At  the  next  term  of  this  court,  Clap  peti- 
tioned for  an  order  of  review;  the  report  was  recommitted  to 
the  same  referees,  but  one  of  them  refusing  to  act,  the  order 
was  rendered  ineffectual.  Upon  a  resolve  of  the  legislature  au- 
thorizing this  court  to  grant  a  review  if  they  thought  proper,  it 
was  determined  that  no  review  should  be  granted.  The  defend- 
ants thereupon  confessed  the  forfeiture  of  the  bond  declared  on, 
and  the  question  before  the  court  was,  what  sum  plaintiff  was 
entitled  to  recover. 
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Parsons f  for  the  plaintiff^  contended  that  he  was  entitled  to 
reooyer  the  sum  awarded,  with  interest,  after  the  expiration  of 
one  hundred  and  twenty  days  from  the  time  of  the  acceptance 
of  the  award  by  the  court  of  common  pleas;  that  though  this 
amount  would  exceed  the  penalty,  yet  the  court  could  giTO 
judgment  for  the  penalty,  in  debt,  and  for  the  excess,  in  the 
name  of  damages  for  the  detention  of  the  debt:  Lord  Lonsdale 
Y.  Church,  2  T.  B.  888,  and  the  cases  cited.  That  the  cases  in 
which  the  courts  haye  refused  to  go  beyond  the  penalty,  are 
those  of  bonds  conditioned  for  the  performance  of  a  collateral 
act,  in  which  the  party  had  no  certain  measures  by  which  he 
could  determine  what  sum  he  ought  to  pay.  That  the  time  of 
making  the  award  had  been  ascertained,  by  its  acceptance  by 
the  court  of  common  pleas,  and  that  int.erest  ought  to  be  com* 
puted  from  the  expiration  of  one  hundred  and  twenty  days  from 
that  time. 

AUomey-general  Sullivan,  for  the  defendants,  insisted  that 
there  was  no  case  in  which  a  surety  had  been  held  for  an  amount 
beyond  the  penalty,  whether  the  bond  was  conditioned  for  the 
payment  of  a  sum  of  money,  or  for  the  performance  of  a  col- 
lateral act;  that  the  award  had  not  been  fixed  and  accepted  by 
the  court  until  the  present  term;  that  there  was  no  obligation 
on  the  surety  until  the  time  that  the  award  had  been  ascertained 
by  the  court,  and  that  in  no  eyent  ought  the  surety  to  be  oom« 
palled  to  pay  an  amount  exceeding  the  penalty. 

Thaohbb,  J.,  said  he  had  no  doubt  that  the  court  might  go 
beyond  the  sum  of  the  penalty  of  a  bond,  by  allowing  as  dam- 
ages  for  the  detention  of  the  debt  the  interest  upon  the  penalty; 
that  in  the  present  case  he  was  of  opinion  the  award  had  its 
force  from  the  acceptance  of  it  in  the  court  of  common  pleas, 
and  judgment  there  upon  it;  that  as  that  judgment  would  draw 
interest,  so  also  ought  the  bond  after  one  himdred  and  twenty 
days  had  expired  from  the  rendition  of  the  judgment. 

Sewall,  J.  The  question  for  the  consideration  of  the  court 
is,  whether  judgment  may  be  entered  for  an  amount  exceeding 
the  penalty  of  the  bond.  The  condition  of  this  bond  is,  to  pay 
such  sum  as  should  be  awarded  by  referees  appointed  by  the 
plaintiff  and  Clap,  the  principal  in  the  bond,  for  the  adjust- 
ment of  certain  demands  between  them,  within  one  hundred 
and  twenty  days  after  the  award  should  be  made.  A  certain 
sum  was  awarded  to  Harris  to  be  paid  by  Clap,  which  award, 
being  returned  into  the  court  of  common  pleas,  was  there  ao* 
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oepted  and  confirmed  by  a  judgment  of  that  court  rendered 
thereon.  The  plaintiff  has  been  delayed  until  this  time  from 
having  the  effect  of  that  judgment  by  an  attempt  to  review  the 
action,  which  attempt,  by  a  decision  at  this  term,  has  entirely 
failed,  and  he  now  prays  judgment  on  this  collateral  bond.  In 
ordinary  cases,  where  the  amount  would  be  short  of  the  pen- 
alty, the  judgment  would  be  entered  for  the  sum  awarded  with 
legal  interest  thereon  from  the  time  of  payment,  according  to 
the  intent  of  the  condition;  imd  affording  to  the  obligor  the 
benefit  of  the  chancery  powers  of  this  court,  pursuant  to  the 
statute  in  such  case  provided.  In  the  present  case  the  sum 
awarded  and  interest  upon  it  from  the  time  of  payment  exceeds 
the  penalty,  .and  hence  the  present  question  of  the  extent  of  the 
sum  for  which  judgment  maybe  entered.  This  court,  especially 
in  a  case  where  a  surety  may  be  affected,  cannot  exceed  the  ex- 
press contract  of  the  parties  and  the  legal  effect  of  it.  At  the 
common  law  the  penalty  of  a  bond  is  recoverable,  with  damages, 
for  the  detention  of  it  from  the  demand  or  other  time  of  pay- 
ment. The  penalty  is  recoverable  by  the  express  contract  of 
the  parties;  and  the  damages,  estimated  at  the  lawful  interest 
of  the  penalty,  are  the  legal  effects  of  their  contract.  To  this 
amount,  then,  the  obligors  in  a  bond  are  liable  at  law;  and  this 
court  are  not  authorized  by  the  statute  to  mitigate  or  abate  this 
sum,  unless  it  exceed  the  sum  due  and  the  damages  actually 
sustained  by  the  plaintiff.  In  this  case  the  amount  awarded  by 
the  referees,  and  interest  thereon  from  the  time  of  payment,  is 
due  from  Clap,  one  of  the  obligors,  according  to  equity  and 
good  conscience ;  but  in  this  suit  the  plaintiff  cannot  recover 
beyond  the  penalty  of  this  bond  and  the  damages  for  the  de- 
tention of  it,  which  may  be  considered  as  legally  demanded  at 
the  service  of  the  writ  The  penalty  and  interest  from  the 
demand  must  be  the  measure  of  the  judgment,  not  exceeding, 
however,  the  sum  awarded  and  interest  upon  it  from  the  time 
of  payment,  according  to  the  condition  of  the  bond.  And  the 
judgment  must  be  entered  for  that  amount,  viz :  five  thousand 
dollars,  as  recovered  for  the  debt,  and  the  residue  as  damages 
for  the  detention  of  the  debt.  « 

Sedgwick,  J.,  dissenting,  after  stating  the  case,  and  observ- 
ing that  the  amount  of  the  award  in  favor  of  Harris,  with  in- 
terest thereon,  computed  from  the  end  of  one  hundred  and 
twenty  days,  from  the  time  it  was  accepted  by  the  court  of  com- 
mon pleas,   greatly  exceeded  the  penalty  of  the  bond.    The 
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question  is  whether  the  excess,  beyond  the  penalty,  can  be  xe- 
ooTered  in  the  name  of  damages.  And  I  am  of  opinion  that  it 
cannot.  Were  the  action  solely  against  Clap,  the  principal, 
the  question  in  equity,  and  as  I  conceiye,  in  law,  would  be 
wholly  different.  At  the  time  the  submission  was  made  to 
referees,  by  Harris  and  Olap,  the  surety  had  no  means  of  know- 
ing, it  was  impossible  he  should  know,  what  amount  would 
probably  be  awarded  against  his  principal.  To  the  amount  of 
five  thousand  dollars  he  was  willing  to  be  responsible,  but  no 
further.  And  yet,  if  the  sum  awarded  against  him  by  our 
judgment  be  more  than  the  penalty,  he  will,  without  any  fault 
of  his,  without  any  practice  of  delay  on  his  part,  and  merely  in 
character  of  surety,  be  made  responsible  to  a  greater  amount 
then  he  ever  consented  to  assume.  Barely  stating  the  facts 
presents,  to  my  judgment,  so  strong  a  case  that  it  is  incapable 
of  being  fortified  by  arguments. 

I  have  said  that  the  surely  was  in  no  fault;  that  he  had  prao- 
ticed  no  delay.  He  never  undertook  to  pay,  but  on  the  con- 
tingency of  an  award  against  his  principal;  and  it  is  agreed  on 
all  hands,  and  was  admitted  by  the  counsel  for  the  plaintiff  in 
the  argument,  that  the  award  would  not  create  any  obligation 
upon  him  until  it  was  established  by  the  court.  Till  this  term 
of  this  court  it  never  was  established;  for  although  it  was  ac- 
cepted by  the  court  of  conmion  pleas,  yet  it  was  so  removed  to 
this  court  that  no  execution  could  issue  on  the  judgment.  Oan 
it  in  any  sense  be  said  that  while  the  judgment  was  so  sus- 
pended, and  its  validity  a  question  depending  and  undecided 
before  the  supreme  court  of  judicature  of  the  commonwealth, 
the  surety  was  in  fault  for  not  deciding  what  has  remained  here 
for  years  undecided?  Let  it  be  again  remembered  that  this  suit 
depended  altogether  on  that  upon  the  award,  and  that  unless 
that  was  decided  against  the  principal,  there  never  could  be  a 
recovery  against  the  surety.  But  it  may  be  said  that  this  de- 
fendant might  have  brought  the  money  into  court  to  the  amount 
of  the  award,  and  that  he  ought  to  have  done  it  if  he  would  ex- 
cuse himself  from  the  payment  of  damages.  To  this  there  are 
two  answqu  In  the  first  place,  that  there  was  nothing  due 
until  the  award  was  accepted,  and  that  acceptance  rendered 
valid  and  effectual'  by  the  decision  of  this  court;  and  in  the 
second,  that  by  bringing  .the  money  into  court,  this  defendant 
would  have  admitted  the  plaintiff's  action  to  the  amount  of  the 
sum  so  brought  in;  and,  of  course,  bad  the  award  been  set  aside, 
the  payment  would  have  been  in  his  own  wrong. 
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Thus  far  have  I  gone  on  principle;  but  I  had  thought  that 
this  case  was  decided  on  authority.  I  had  supposed  it  had 
beei;i  long  settled  that  a  surety  was  never  to  be  bound  beyond 
the  express  terms  of  his  contract.  Many  decisions  to  that  pur- 
pose might  be  produced,  but  I  will  cite  only  one,  which  I  con- 
ceive a  very  strong  one :  In  StraUon  t.  BcuUal,  2  T.  B.  866,  in  was 
determined,  that  ''where  an  annuity  bond  granted  by  two 
becomes  void,  by  the  neglect  of  the  grantee  in  not  registering 
a  memorial  under  the  statute,  he  cannot  recover  back  any 
part  of  the  consideration  money  from  the  one  who  was  known 
only  to  be  a  surety  for  the  other,  and  had  in  truth  not  received 
any  part  of  it,  notwithstanding  they  both  signed  a  receipt  for 
it."  In  that  case  it  appeared,  from  the  whole  of  the  transact 
iion,  that  the  plaintiff  had  no  confidence  in  the  principal,  but 
relied  wholly  on  the  surety.  Yet  it  was  determined  that  the 
action  could  not  be  supported.  And  that  great  judge,  BuUer, 
laid  it  down  as  undoubted  law  that  against  a  surety  a  con- 
tract cannot  be  carried  beyond  the  strict  letter  of  it.  Now, 
in  this  case,  the  surety  never  undertook  beyond  the  penalty  of 
the  bond;  he  has  practiced  no  delay.  Till  within  a  few  days  he 
did  not  know,  nor  could  he  know,  unless  he  was  wiser  than 
those  who  are  to  pronounce  the  law,  that  the  contingency  had 
happened,  or  ever  could  happen,  whereby  he  had,  or  ever 
should,  become  indebted  to  the  plaintiff. 

From  every  view  which  I  have  been  able  to  take  of  the  sul  • 
ject,  I  should  have  concluded  with  confidence,  but  for  my  re- 
spect for  those  from  whom  I  have  the  misfortune  to  differ  in 
opinion,  that  the  plaintiff's  demand  would  have  been  bounded 
by  the  amount  of  penalty  of  the  bond.  Whether  I  am  right  or 
wrong,  1  cannot  resist  the  impression  that  the  case  of  the  surety 
is  indeed  a  hard  one,  inasmuch  as  he  is  to  be  mulcted  in  damages 
for  not  knowing  a  fact  resulting  from  principles  of  law,  that  the 
contingency  had  happened  by  which  a  duty  had  devolved  on 
him,  while  it  was  a  question  which  had  induced  an  interference 
of  Uie  legislature,  and  while  the  decision  of  the  question  was 
suspended  in  this  court. 

Stbono,  J.  In  this  case  one  question  is:  At  what  time  did  the 
sum  awarded  by  the  referees  become  due?  Was  the  award  bind- 
ing from  its  acceptance  in  the  court  of  common  pleas,  or  does  its 
validity  depend  upon  a  decision  of  this  court  a  few  days  ^nce 
upon  the  application  of  Clap  to  review  the  judgment  of  that 
court?  I  am  of  opinion  that  the  award  is  to  be  considered  as  hav- 
ing its  force  and  validity  from  its  acceptance  in  the  court  below. 
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It  18  tme  that  the  principal  has  ever  since  been  resisting  the  par- 
ment  of  the  sam  awarded,  and  endeavoring  to  get  the  judgment 
of  the  court  of  common  pleas  annulled  or  reversed.  He  has 
made  his  application  to  this  court  for  that  purpose;  he  has 
been  fully  heard,  and  we  have,  at  this  term,  unanimously  de- 
termined that  the  application  was  groundless;  that  he  had  no 
reason  to  contend.  It  appears,  therefore,  that  the  principal 
has  been  all  this  time  acting  in  his  own  wrong.  The  next  and 
principal  question  then  is:  What  damages  shall  the  plainti£F 
recover?  Shall  he  recover  the  sum  awarded  with  interest,  after 
one  hundred  and  twenty  days,  from  the  time  of  the  acceptance 
of  the  award  in  the  court  of  common  pleas,  or  are  the  court  lim- 
'  ited  to  the  sum  of  the  penalty  of  the  bond  ?  It  has  been  said  that 
although  the  court  may  in  some  cases  give  interest  by  way  of 
damages  beyond  the  penalty  of  the  bond,  yet  that  it  cannot  le- 
gally be  done  against  a  surety.  I  admit  that  there  are  cases  in 
which  a  difference  has  been  made  between  the  obligations  of  the 
principal  and  the  surety  in  certain  contracts;  but  I  do  not  think 
this  to  be  one  of  those  cases;  nor  can  I  see  the  distinction  which 
my  learned  brother  has  taken  in  the  case.  Here  both  the  de- 
fendants have  bound  themselves,  jointly  as  well  as  severally,  in 
the  same  words  in  a  penalty.  If  the  words  are  sufficient,  in  case 
the  action  had  been  brought  against  the  princix>al  alone,  to  have 
authorized  the  court  to  go  beyond  the  penalty  of  the  bond  in  a 
judgment  against  him,  then  surely  the  same  words  must  be  suffi- 
cient for  a  like  purpose  in  the  present  action;  and  to  say  that  they 
are  not,  seems  to  be  absurd.  What,  then,  is  the  law  as  to  go- 
ing beyond  the  penalty?  The  law,  as  I  understand  it,  says 
that  every  man  who  binds  himself  in  a  penalty  is  liable  to  pay 
not  only  the  whole  penalty — the  debt — ^but  also  the  legal  in- 
terest of  it,  as  damages  for  the  detention.  This  rule  of  law 
extends  to  all  cases  where  the  condition  of  the  bond  is  for  the 
payment  of  money— or  where  the  value  of  the  condition,  if  I 
may  so  express  it,  is  equally  capable  of  being  ascertained  as 
though  the  sum  had  been  expressed  in  the  condition — which  is 
the  present  case.  When  the  surety  entered  into  the  bond,  he 
knew,  or  he  ought  to  have  known,  that  he  was  bound  to  that 
extent.  Every  man  is  presumed  to  know  the  law.  He  under- 
took that  the  principal  should  perform  the  award;  this  was  the 
contract  made  by  the  surety;  the  award  has  not  been  per- 
formed, and,  therefore,  the  defendants  must  answer  in  damages 
for  the  non-performance;  these  damages  are  the  amount  of  the 
sum  awarded,  with  the  interest  thereof,  after  the  expiration  of 


Digitized  by 


Google 


March,  1805.]  Habbis  v.  Olap.  33 

one  hundred  and  twenty  days  from  acceptance  in  the  common 
pleas;  and  the  plaintiff  is  entitled  to  judgment  for  that  amount 
in  the  manner  already  mentioned. 

Dana,  C.  J. 9  after  stating  the  cause,  said:  At  the  time  of 
executing  the  bond  it  was  uncertain  what  sum,  if  any,  would 
be  awarded  against  Clap;  this  was  made  certain  by  the  award, 
that  is,  by  the  acceptance  of  it  in  the  court  of  common  pleas; 
for,  till  then,  it  was  uncertain  whether  it  was  a  binding  and  valid 
award  or  not;  by  that  acceptance  it  became  binding  upon  the 
parties,  and  the  duty  of  the  defendants  in  this  action  was  cre- 
ated. What  is  that  duty  ?  That  Clap  should  perform  the  con* 
tract  entered  into  by  the  bond,  which  was  to  pay  to  the  plaintiff 
whatever  sum  should  be  awarded  to  him  within  one  hundred 
and  twenty  days  after  the  making  the  award,  which,  as  I  have 
already  observed,  is  one  hundred  and  twenty  days  after  the  ac- 
ceptance; the  act  of  the  court  in  accepting  the  award  being 
necessary  in  this  case  to  make  it  a  binding  award.  It  was  the 
duty  of  the  principal  to  have  paid  the  actual  sum  awarded  at 
the  expiration  of  the  one  hundred  and  twenty  days;  the  money 
has  not  been  paid,  and  the  surety  comes  into  this  comrt  as  a 
court  of  equity  for  relief.  What  is  the  equity  of  the  case? 
Clearly  that  the  plaintiff  should  recover  the  sum  awarded  and 
interest.  But,  it  is  said  that  we  cannot,  against  a  surety,  go 
beyond  the  penalty  of  the  bond;  and  the  case  of  SlraUon  v. 
Bastal  has  been  cited  to  prove  it.  That  was  a  case  where  the 
equitable  action  for  money  had  and  received  was  brought  to  re- 
cover back  money  paid  upon  a  consideration  which  failed,  and 
it  appeared  in  evidence  that  the  surety  had  not,  in  fact,  received 
a  farthing  of  the  money.  The  action  was  grounded  wholly 
upon  an  implied  promise,  and  the  cotirt  decided,  and,  undoubt- 
edly, very  justly  decided,  that  the  surety  was  not  liable;  and  I 
agree  that  a  surety  is  not,  in  any  case,  to  be  bound  beyond  the 
fair  import  and  intention  of  his  contract.  In  the  case  now 
under  consideration,  the  surety  has  expressly,  by  an  instrument 
under  seal,  bound  himself  to  the  plaintiff;  there  is  no  ambi- 
guity in  the  words,  but  the  expressions  are  positive,  clear  and 
unequivocal.  He  knew  that  he  had  undertaken  for  the  per- 
formance of  the  award,  if  one  should  be  made  against  his  prin- 
cipal; he  knew  the  award  was  made,  and  what  it  was;  these  he 
certainly  knew  when  the  action  on  this  bond  was  commenced, 
which  was  but  a  short  time  after  the  expiration  of  one  hundred 
and  twenty  days  from  its  acceptance  in  the  court  of  conmion 
pleas;  it  then  became  his  duty  to  see  that  it  was  performed. 

Am.  Dxo.  Vox..  II— a 
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Nor  was  that  obligation  suspended  bj  the  subsequent  transao* 
tioDS  in  endeaToring  to  obtain  a  new  trial;  this  court  has  de- 
cided  that  delaying  payment  on  application  for  a  new  trial  is  at 
the  peril  of  the  party  delaying.  But  in  going  beyond  the  pen- 
alty of  the  bond,  the  court  do  not  go  out  of  the  contract;  it  is 
no  more  than  the  common  case  of  a  bond  conditioned  for  the 
payment  of  money  lying  until  the  sum  mentioned  in  the  condi- 
tion, with  the  interest  of  it,  exceeds  the  penalty;  in  which 
cases  the  court  will  give  the  excess  as  damages  for  the  deten- 
tion of  the  debt;  in  no  case,  howsTer,  going  so  far  beyond  the 
penalty  as  to  exceed  the  legal  interest  on  the  penalty.  At  law 
the  penalty  is  the  debt;  and  for  the  detention  of  the  debt,  dam- 
ages, either  real  or  nominal,  are  always  recoverable.  The  con- 
tract at  law  is  to  pay  the  penalty;  if  the  defendants  ask  equity, 
they  must  do  equity.  Of  the  real  equity  of  the  case  I  have  not 
adoubt;  and  that  the  plainti£F  ought  to  recover  the  sum  awarded, 
with  interest,  after  one  hundred  and  twenty  days  from  the  ac- 
ceptance of  the  award  in  the  court  of  common  pleas. 

The  judgment  was  accordingly  entered  up  against  both  the 
defendants  for  five  thousand  dollars  debt,  and  one  thousand 
four  hundred  and  eighty  dollars  and  fifty-five  cents  damages, 
for  the  detention  of  the  debt. 


The  point  determined  in  this  case  has  since  been  confirmed  in  Braimird  r. 
/one*,  is  N.  Y.  85,  where  it  was  held  that  a  recovery  against  a  surety  on  a 
bond  for  the  payment  of  money,  is  not  limited  to  the  penalty,  bat  may  ex- 
ceed it  so  far  as  is  necessary  to  include  interest  from  the  time  of  the  breach. 
State  V.  Sanduaky,  46  Mo.  377;  Ty9on  v.  Sanderaon^  45  Ala,  364;  Carter  v. 
ThMTi,  IS  B.  Mon.  613;  ffugheey.  Wick^ff,  11  Id.  202,  and  Carter  v.  Carter^ 
4  Day,  80l  See  the  note  to  Ordham  v.  BiMam^  1  Am.  Dea  82S,  where 
this  subject  is  fully  discussed. 


Emerson  v.  Proprietors. 

(1  Ham.  464.) 

WlBBN  Action  Arises  on  Covenant  op  Wabbantt.— An  action  on 
the  covenant  of  warranty  in  a  deed  cannot  be  maintained  without  show* 
ing  an  eviction  by  an  elder  and  better  title. 

AonoN  of  covenant.  The  declaration  contained  two  counts. 
The  first  stated  that  the  defendant,  by  a  committee  of  said 
proprietors  duly  authorized,  did  on  the  tenth  February,  1800, 
for  a  valuable  consideration  convey  to  the  plaintiff  and  his 
heirs  forever,  a  certain  tract  of  land,  and  that  said  committee. 
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in  the  name  of  the  defendants,  oovenanted  with  the  plaintiff  to 
warrant  and  defend  said  premises  against  the  lawful  claims  of 
any  person  or  persons  whatever;  that  in  the  year  1799,  by  a 
judgment  of  the  supreme  court  of  judicature,  now  in  full  force, 
said  premises  were  decreed  to  belong  to  the  Pejepscot-proprie- 
tors,  and  that  they  have  a  lawful  right  to  hold  and  enjoy  the 
same;  by  reason  whereof,  the  covenant  of  warranty  in  said  deed 
had  been  broken.  The  second  count  alleged  as  a  breach  of  the 
covenant,  that  at  the  time  of  executing  the  deed  the  defendants 
had  no  lawful  right  or  title  to  the  premises;  but  that  the  Pejep- 
scot-proprietors,  at  that  time  and  long  before,  were  seised  in 
fee  thereof. 

The  defendants  pleaded:  1.  That  they  had  not  broken  the 
covenant  as  plaintiff  had  declared,  but  had  kept  the  same;  2. 
That  prior  to  executing  the  said  deed  to  the  plaintiff,  the  com- 
monwealth were  seised  of  said  premises  and  had  conveyed  the 
same  to  the  defendants;  that  they  had  good  right  to  make  the 
deed  to  the  plaintifb;  and  that  by  the  judgment  referred  to 
in  plaintiff's  declaration,  the  Pejepscot-proprietors  acquired  no 
light  or  title  to  the  premises  conveyed  by  defendants  to  the 
plaintiff  nor  any  lawful  claim  thereto;  8.  That  the  Pejepscot- 
proprietors  were  not  at  the  time  of  executing  said  deed,  or  at 
any  time  before  or  since,  seised  in  fee  of  the  premises  described 
in  the  deed,  or  any  part  thereof,  nor  had  any  lawful  claim  ox 
title  thereto. 

Upon  these  three  pleas  issue  was  joined. 

Sotieilar-general  DavU  and  Bradbvry,  for  the  plaintiff. 

Chaae  and  Whitman,  for  the  defendants. 

Sbwaxx,  J.,  was  of  opinion  that  in  an  action  upon  the  oovenani 
in  warranty,  the  only  covenant  in  the  deed  deckured  on,  an  actual 
eviction  must  be  proved  in  order  to  maintain  the  action.  He  said : 
that  in  England  the  effect  of  such  a  covenant  was  to  enable  the 
grantee,  if  sued  for  the  land,  to  vouch  the  grantor  or  his  heirs  to 
warraniy.  Here  we  had  gone  further,  and  had  considered  this  as 
a  personal  covenant,  upon  which  an  action  would  lie  against  the 
warrantor;  but  still  we  must  resort  to  the  original  meaning  of 
the  coTenant  to  determine  when  such  action  lies.  That  as  the 
effect  there  was  to  enable  the  grantee  to  call  upon  the  warrantor 
to  defend  the  title,  so,  by  a  clear  analogy,  when  we  here  author- 
ize an  action  to  be  brought  upon  this  covenant,  it  must  be  upon 
ftn  eviction  by  elder  and  better  title.  He  was,  therefore,  clearly 
of  opinion  that  the  plaintiff  had  not  stated  any  cause  of  action. 
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Tbaohbb,  J.,  said  he  was  olearlj  of  opinion  that  no  action 
oould  be  maintained  on  this  covenant  without  showing  an 
eviction. 

Sedowigk,  J.  9  said  that  he  concurred  without  a  particle  of 
doubt.  This  covenant  has  been  for  some  time  considered  here 
as  a  personal  covenant.  If  it  be  so,  then  it  is  in  fact  and  in 
essence  a  covenant  for  quiet  enjoyment^  on  which  no  action  can 
be  maintained  till  disturbance  in  that  enjoyment.  The  plaintiff 
has  shown  none,  and,  therefore,  has  no  cause  of  action. 

The  plaintiff  had  leave  to  discontinue. 


Bartlet  V.  Knight. 

(11CAM.40L] 

Etfeot  of  Judgment  Obtained  in  Another  State.— A  judgment  re- 
covered in  one  state  ia  not  condosive  evidence  of  a  debt  in  an  action 
brought  on  such  jadgment  in  another  state,  bat  in  the  latter  the  in- 
quiry may  be  made  whether  the  court  in  the  former  state  had  properly 
jurisdiction  of  the  defendant. 

Constitutional  Pbovision  as  to  such  Judgments.— Although  the 
mode  of  authenticating  such  judgments  has  been  provided  for  by  the 
act  of  congress,  pursuant  to  the  constitution,  yet  the  effect  of  such 
authentication  is  not  declared  by  the  act. 

AonoN  of  debt  upon  a  judgment  recovered  in  the  state  of 
New  Hampshire. 

The  defendant  prayed  oyer  of  the  record  of  the  judgment 
mentioned  in  the  declaration,  and  then  pleaded  in  bar,  that  at 
the  time  of  signing  the  note  upon  which  said  judgment  was 
recovered,  and  at  tiie  time  of  making  the  promise  of  payment 
therein  referred  to,  he  was  an  infant,  of  the  age  of  fourteen 
years,  and  no  more.  By  leave  of  the  court,  defendant  pleaded 
a  second  plea  in  bar,  that  at  all  the  times  between  the  making 
of  said  note  and  the  recovery  of  judgment  thereon,  and  ever 
since,  he  was,  has  been,  and  still  is,  an  inhabitant  of  and  resi- 
dent in  the  town  of  Portland,  in  the  county  of  Oumberland,  in 
the  commonwealth  of  Massachusetts. 

General  demurrer  to  both  the  pleas,  and  joinder. 

MsQenand  Hubbard,  for  the  plaintiff,  argued  that  by  the  con- 
stitution of  the  United  States,  and  by  the  law  of  congress,  the 
judgment  was  conclusive  evidence  of  a  debt,  and  could  not  be 
called  in  question  in  the  manner  attempted  by  the  pleas  of  the 
defendant.     The  constitution,   art.  4,    sec.   1,    declares  that 
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"  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state. 
And  the  congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings,  shall  be  proved,  and 
the  effect  thereof.''  That  the  act  of  congress,  1  cong.,  2  sess., 
chap.  11,  having,  pursuant  to  the  article  in  the  constitution, 
prescribed  the  mode  in  which  the  acts,  records,  etc.,  in  each 
state  shall  be  authenticated,  and  having  declared  the  acts, 
records,  etc.,  so  authenticated,  *' shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  which 
they  are  or  shall  be  taken,"  has  by  necessary  implication  de- 
clared the  effect  of  a  judgment  to  be  the  same  in  every  state 
that  it  has  in  the  state  where  it  was  rendered.  In  New  Hamp-, 
shire,  nothing  which  tended  to  impeach  the  validity  of  the 
recovery  of  the  judgment  would  there  be  permitted  to  be 
pleaded  in  bar  to  an  action  of  debt  upon  it;  and  therefore  a 
plea  of  that  sort  cannot  be  allowed  here. 

Parker,  for  the  defendant,  replied  that  congress  had  not 
dedaied  the  effect,  but  had  merely  prescribed  the  mode  in 
which  records,  etc.,  should  be  authenticated;  that  declaring 
they  should  have,  when  so  authenticated,  such  faith  and  credit 
given  to  them  as  by  law  or  usage  they  have  in  the  state  where 
rendered,  extended  no  further  than  to  make  them  incontro* 
vertible  evidence  of  everything  that  appeared  by  the  record, 
viz:  that  the  judgment  was  recovered  by  and  against  the  parties 
named,  for  the  sum  and  for  the  cause  of  action  expressed,  in 
the  manner  stated,  t.  e.,  whether  upon  default  on  trial,  etc., 
that  in  every  other  respect  they  were  on  the  footing  of  foreign 
judgments,  which  were  but  priTna  facie  evidence  of  a  debt;  and 
it  was  competent  for  the  defendant  to  show  that  such  judg- 
ment was  unduly  or  irregularly  obtained. 

Thaoheb,  J.  In  this  case,  the  demurrer  confesses  the  facts 
stated  in  the  pleas.  By  the  law  of  this  state,  applied  to  these 
facts,  the  note  mentioned  in  the  judgment  declared  on  would 
be  void.  The  question  then  is,  whether  the  judgment  rendered 
as  this  was,  in  another  state,  has  precluded  the  defendant  from 
making,  in  the  present  action,  the  defense  which  he  sets  up  in 
his  pleas.  I  think  not.  And  that  the  article  in  the  constitu- 
tion of  the  United  States  and  the  act  of  congress,  which  have 
been  cited,  do  not  admit  of  the  construction  contended  for  by 
the  counsel  for  the  plaintiff,  but  that  the  facts  pleaded  ore  by 
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law  pleadable;  and  as  they  would  have  been  a  legal  bar  to  an 
action  on  the  note,  so  they  are,  of  course,  to  the  present  action 
of  debt  upon  a  judgment  recovered  in  the  state  of  New  Hamp- 
shire on  the  note;  and  that  the  defendant  is  entitled  to  judg- 
ment. 

SswALL,  J.  By  the  rules  of  the  common  law,  the  judgment 
of  a  court  of  justice  is  a  ground  of  action  for  the  party  recov- 
ering, and  the  judgment  is  itself  evidence  of  a  debt:  3  Com, 
Dig.  Debt,  A;  2  Doug.  1.  The  circumstances  of  the  present 
case,  however,  require  us  to  notice  a  distinction,  which  appears 
to  be  well  established,  between  domestic  judgments  and  foreign 
judgments.  A  domestic  judgment,  or  one  that  has  been  ren- 
dered in  the  same  court  whose  aid  is  required  to  enforce  it,  or 
within  the  same  general  jurisdiction,  is,  while  existing  unsatis- 
fied, considered  and  observed  as  an  incontrovertible  proof  of 
the  debt,  liable  to  no  exception  or  inquiry.  But  a  foreign  judg- 
ment, though  it  may  be  declared  on  as  a  consideration  from 
which  a  promise  or  debt  of  the  party  charged  by  it  is  implied 
or  enforced,  and  though  proof  of  the  judgment  alleged  must 
be  admitted  as  sufficient  evidence,  prima  facie,  of  the  debt,  yet 
it  is  not  an  incontrovertible  proof:  Doug.  6.  This  distinction, 
established  by  the  decisions  and  practice  of  the  superior  courts 
of  justice  in  England,  has  been  adopted  with  us,  and  is  war- 
ranted by  sound  reason,  and  the  general  principles  of  the  com- 
mon law.  The  extent  of  its  application  here,  rather  than  the 
distinction  itself,  whether  it  extends  to  a  judgment  recovered  in 
a  court  of  any  other  state  of  the  United  States,  when  demanded 
as  a  debt  wiUiin  this  state,  has  been  the  principal  question  con. 
tested  in  the  case  before  us.  The  constitution  of  the  United 
States  has  provided  that  full  faith  and  credit  shall  be  given,  in 
each  state,  to  the  public  acts,  record,  and  judicial  proceedings 
of  every  other  state;  and  that  congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof.  By  a  law  of  the 
United  States,  pursuant  to  this  article  of  their  constitution,  the 
forms  to  be  observed  for  the  authentication  of  the  records  and 
judgments  of  the  courts  of  justice  within  the  several  states  have 
been  directed;  and  it  is  thereby  provided,  that  such  records  and 
judicial  proceedings,  so  authenticated,  shall  have  the  same 
credit  in  every  court  in  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  whence  such  records 
shall  be  taken.  And  an  act  of  the  legislature  of  this  state 
recognizes  an  action  of  debt  as  a  process  which  may  be  brought 
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within  this  state  upon  a  judgment  rendered  bj  a  court  of  record 
in  any  other  of  the  United  States.  Have  these  constitutional 
and  legislative  provisions  placed  judgments  recovered  in  any 
court  of  record  within  every  other  state  of  the  United  States, 
upon  the  same  ground,  in  all  respects,  with  judgments  rendered 
by  a  court  of  record  within  this  state? 

My  opinion  is,  that  the  effect  of  a  judgment,  that  is,  the 
rights  of  the  party  claiming  under  it,  and  the  liability  of  the 
party  charged  by  it,  are  not  enlarged  or  affected  by  the  consti- 
tution or  law  of  the  United  States,  or  by  the  statute  of  this 
state.  The  article  cited  from  the  constitution  of  the  United 
States,  and  the  act  of  congress  pursuant  to  it,  appear  to  me  to 
be  confined  to  the  sole  purpose  of  directing  the  modes  of  proof 
and  the  effect  thereof,  to  be  employed  in  authenticating  records 
when  certified  from  one  state  to  another  within  the  United 
States.  And  the  statute  of  this  state,  in  recognizing  an  action 
of  debt  as  a  proper  process  upon  all  judgments,  whether  re- 
covered within  this  state  or  any  other  of  the  United  States,  has 
not  intended  an  alteration  of  the  common  law,  or  to  give  the 
same  authority  and  effect  to  foreign  judgments,  which  all  judg- 
ments are  allowed  to  have  within  the  jurisdiction  which  renders 
them,  or  suffers  them  to  remain  in  force.  I  conclude,  there- 
fore, upon  the  whole,  that  a  judgment  certified  from  a  court  of 
record  in  any  other  state,  when  demanded  as  a  debt  within  this 
state,  is  not  an  incontrovertible  proof  of  such  debt;  and  that 
the  grounds  of  such  judgment,  when  impeached  by  the  defend- 
ant, may  be  on  that  occasion  examined. 

In  the  case  before  us,  the  demcmd  of  the  plaintiff  is  for  the 
amount  of  a  judgment  rendered  by  a  court  of  record  in  the 
state  of  New  Hampshire;  and  it  is  averred  that  the  defendant, 
the  person  nominally  charged  by  the  judgment,  became  accord- 
ingly indebted  to  the  plaintiff.  This  demand  is  answered  bj 
a  plea  which,  if  seasonably  exhibited  and  confessed,  as  it  now 
is,  by  the  plaintiff's  demurrer,  would  be  sufficient  with  us  to 
prevent  such  a  judgment  upon  the  original  demand  of  the 
plaintiff  against  the  defendant  as  we  now  are  requested  to 
enforce.  Secondly,  the  defendant  alleges  circumstances,  like- 
wise confessed  by  the  plaintiff  s  demurrer,  from  which  a  want 
of  notice  in  the  original  suit,  and  a  want  of  capacity  to  defend 
against  it,  are  necessarily  inferred.  The  process  certified  to  us 
and  having,  as  evidence  of  a  public  record,  the  same  faith  and 
credit  with  us  as  it  would  have  in  New  Hampshire,  shows  that 
the  judgment,  of  which  the  effect  of  a  debt  is  demanded  in  this 
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action,  was  rendered  witbout  actual  notice  to  the  defendant,  or 
any  appearance  by  liim,  or  any  goardian  for  him;  he  being  at 
the  time  confessedly  an  infant  under  the  age  of  twenty-ono 
years.  Upon  the  principles  as  well  of  natural  justice  as  of  the 
common  law,  a  judgment  liable  to  these  objections  must  be  de* 
termined  to  be  no  just  or  legal  consideration,  from  which  a 
promise  or  debt  of  the  party,  nominally  charged  by  it,  ought 
to  be  implied  or  inferred.  This  jurisdiction,  therefore,  will  not 
enforce,  as  a  debt,  the  judgment  certified  in  this  case,  against 
the  pleas  of  the  defendant,  which,  to  the  purpose  of  showing 
there  is  no  debt,  are  a  sufficient  answer  to  the  plaintiff's  decla- 
ration. 

Sedowios,  J.  This  is  an  action  of  debt  brought  on  a  judg« 
meut  recovered  by  the  plaintiff  against  the  defendant,  in  the 
state  of  New  Hampshire,  and  the  original  action  was  brought 
on  a  promissory  note.  By  the  pleadings  it  appears  that  the 
defendant,  when  the  note  was  given,  and  until  and  at  the  judg- 
ment, was  an  infant;  and  that  he  was  during  all  that  time  an 
inhabitant  of  this  commonwealth.  The  judgment  was  rendered 
ou  default,  and  it  does  not  appear  that  the  defendant  had  per- 
sonal notice  of  the  suit;  and  we  know  it  is  not  in  New  Hamp- 
shire, as  it  is  in  England,  a  prerequisite  to  the  judgment. 

The  facts  on  which  the  defendant  relies  are  disclosed  by  the 
pleadings,  and  the  question  is,  whether  such  a  judgment,  so 
obtained,  is  conclusive  evidence  of  a  debt.  If  ttie  judgment  par- 
takes of  all  the  properties  of  a  domestic  judgment,  it  is  so, 
otherwise  we  can  extend  relief  to  the  defendant,  according  to  the 
justice  of  the  case.  This  depends  on  the  construction  which 
shall  be  given  to  the  first  section  of  the  fourth  article  of  the 
constitution  of  the  United  States,  and  the  act  of  congress  made 
in  pursuance  thereof.  The  act  of  congress,  after  prescribing 
the  mode  in  which  *' the  public  acts,  records,  and  judicial  pro- 
ceedings in  each  state  shall  be  authenticated,"  goes  on  to  de- 
clare, **  that  the  said  records,  etc.,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall  be 
taken."  It  will  appear  that  as  well  the  effect  of  records,  etc., 
as  their  mode  of  authentication  is,  by  the  constitution,  within 
the  authority  of  congress.  What  the  effect  shall  be  is  not 
declared  by  the  statute.  It  is  indeed  provided,  that,  being 
authenticated,  they  shall  in  all  events  have  such  faith  and 
credit  given  to  them  as  they  are  entitled  to  in  the  state  from 
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which  they  are  taken.  The  meaning  I  take  to  be  this,  and 
no  more:  that  they  shall  be  inoontroyertible  and  conolasive 
evidenoe  of  their  own  existence,  and  of  all  the  facts  expressed 
in  them.  The  act,  however,  stops  short  of  declaring  what 
shall  be  their  e£Feot;  and  congress  have  wisely  left  this  to  the 
judicial  department. 

As  by  our  union  a  greater  degree  of  comity  is  dne  to  the  pro- 
ceedings of  our  sister  states,  than  to  those  of  states  which  are 
in  every  respect  foreign,  the  section  of  the  article  of  the  consti- 
tution already  mentioned  declares  that  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state.''  The  precise  extent 
of  this  **  faith  and  credit''  it  is  not  necessary  to  define  in  order 
to  decide  the  present  case;  thus  much,  however,  it  seems  to  me 
is  necessarily  implied,  that  the  courts  of  the  other  states  shall 
never  be  charged  with  collusion,  corruption  or  a  mere  error  of 
judgment.  If  it  be  true,  in  fact,  that  the  judgments  of  the  other 
states,  are  to  be  considered,  to  all  intents  and  purposes,  as  the 
judgments  dt  courts  in  states  which  are  merely  foreign,  then 
it  will  follow  irresistibly,  that  this  provision  of  the  constitution 
is  altogether  idle  and  insignificant,  a  conclusion  which  I  should 
with  reluctance  draw  as  to  any  part  of  the  constitution.  If  my 
construction  be  right,  then  it  will  result  that  wherever  there 
has  been  a  trial  in  another  state,  the  judgment  will  be  conclu- 
sive; and,  perhaps,  it  Miy  not  be  going  too  far  to  say,  that  if 
there  be  personal  noticetto  the  defendant,  and  on  his  part  no 
disability,  that  the  judgpnent  shall  be  binding  on  him;  and  it 
will,  in  all  cases,,  on  thif^T^onstruction,  conclude  the  plaintiff. 
But  I  am  decidedly  of  (^nion  that  it  would  be  going  too  far 
to  say  that  a  judgment  of  one  of  the  other  states  should  in  all 
cases  have  the  same  effect  as  a  domestic  judgment;  and  the 
present  case  is,  in  my  opinion,  a-  strong  instance  to  show  that 
it  should  not.  This  is  a  judgment  against  a  citizen  of  another 
state,  without  trial,  without  notice;  and  who,  as  well  at  the 
time  of  the  judgment  as  at  the  time  of  the  contract  alleged, 
was  an  infant.  To  this  judgment  I  give  '*  full  faith  and  credit;" 
but  although  I  do  this,  I  cannot  say  that  I  think  it  binding  on 
the  defendant;  and  the  mischiefs  of  such  a  determination  would 
be  incalculable.  It  is  well  known  that  many  of  the  states,  of 
which  this  is  one,  proceed  to  final  judgment  without  requiring 
the  appearance  of  the  defendant,  or  even  personal  notice  to 
him.  The  return  of  an  officer  of  a  summons  left  with  the 
defendant's  agent  or  attorney,  or  at  the  last  and  usual  place 
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of  the  defenjiant's  abode,  is  snffioient  authorily  to  the  court 
to  proceed  to  a  judgment.  An  oflScer  maj  be  mistaken;  he 
may  act  bj  collusion;  or,  if  neither,  notice  may  never  reach 
the  defendant;  that  defendant  may  be  an  inhabitant  of  the 
most  distant  state.  Shall  he  be  bound  by  the  judgment 
conclusiyely  ?  It  would  be  monstrous.  I  am,  therefore,  clearly 
of  opinion  that  the  pleas  in  bar  here  are  sufficient,  and  that 
there  must  be  judgment  for  the  defendant. 

"Effect  of  Judgments  of  othbb  States.— The  signification  of  the 
oonstitational  provision  that  ''full  faith  and  credit  shaU  be  given  in  each 
state  to  the  publio  acts,  records,  and  jndicial  proceedings  of  every  other 
state,"  has  been  much  discnssed;  and  the  decisions  have  been  in  much  con- 
fosion  on  the  subject  Two  extreme  views  were  adopted;  oa  the  one  hand, 
a*  series  of  decisions  hold  that  a  judgment  obtained  in  another  state  is,  in 
every  other  state  where  any  right  is  claimed  under  it»  entitled  to  the  same 
credence,  and  is  as  conclusive  in  the  latter  as  in  the  state  where  the  judg- 
ment was  obtained;  while  another  class  deny  that  a  judgment  of  this  kind 
is  entitled  to  any  more  faith,  except  as  to  the  character  of  the  record  as 
evidence  than  a  foreign  judgment  The  latter  hold  that  thc(  constitutional 
provision  did  no  more  than  declare  the  mode  of  authenticating  the  record, 
and  the  faith  given  to  such  record  of  a  judgment  of  another  state,  with- 
out declaring  the  effect  of  the  judgment  in  the  state  where  it  la  brought 
under  consideration.  This  is  the  language  of  Clifford,  J.,  in  Christmas  v. 
Sussdl,  5  Wall.  905:  "Cases  maybe  found  in  which  it  is  held  that  the 
judgment  of  a  state  court,  when  introduced  as  evidence  in  the  tribunals  of 
anotiier  state,  are  to  be  regarded  in  all  respects  as  domestic  judgments. 
On  the  other  hand,  another  class  of  cases  miglf^>e  cited  in  which  it  is  held 
that  such  judgments  in  the  courts  of  another  wmie  are  foreign  judgments, 
and  that  as  such  the  judgment  is  open  to  dvery  inquiry  to  which  other 
foreign  judgments  may  be  subjected  under  "Me  rules  of  the  common  law. 
Neither  class  of  these  decisions  is  quite  cotftfi.  They  certainly  are  not 
foreign  judgments  under  the  constitution  ^ipd  laws  of  congress  in  any 
proper  sense,  because  they  'shall  have  such  faith  and  credit  given  to  them 
in  every  other  court  within  the  United  States  as  they  have  by  law  and 
usage  in  the  courts  of  the  state  from  whence'  they  were  taken;  nor  are  they 
domestic  judgments  in  every  sense,  because  they  are  not  the  proper  founda- 
tion of  final  process,  except  in  the  state  where  they  were  rendered.  Besides, 
Ihey  are  open  to  inquiry  as  to  the  jurisdiction  of  tho  court  and  notice  to  the 
defendant;  but  in  all  other  respects  they  have  the  same  faith  and  credit  as 
domestic  judgments." 

It  would  serve  qo  practical  use,-  at  the  present  time,  to  review  the  de- 
cisions generally  on  this  subject;  because  however  conflicting  may  have 
been  tho  views  formerly  entertained  by  the  courts,  there  is  now  a  more  set- 
tled uniform  state  of  the  law  on  this  matter.  We  will,  therefore,  merely 
advert  to  the  leading  cases,  which  have  given  an  authoritative  exposition 
of  the  law,  and  laid  down  j>rinciples  now  generally  accepted  and  recognized. 
The  first  authoritative  exposition  of  the  law  was  given  in  Mills  v.  Duryee, 
7  Cranch,  481,  decided  in  1813,  where  it  was  held  that  nil  debet  was  not  a 
good  plea  to  an  action  founded  on  the  judgment  of  another  state.  The  ac 
tion  was  founded  on  a  judgment  obtained  in  the  state  of  New  York,  in 
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which  the  defeadsnt  had  foQ  notice  of  the  rait,  having  heen  arrested  and 
given  bail  The  opinion  of  the  court  was  given  by  Story,  J.,  who  thns  re- 
marks: '*  Bat  it  is  said  that  admitting  that  the  judgment  is  conclusive,  still 
nil  debet  was  a  good  plea;  and  nul  Uel  record  could  not  be  pleaded,  because 
the  record  was  of  another  state,  and  could  not  be  inspected  by  certiorari. 
Whatever  mav  be  the  plea  of  lUl  debet  after  verdict,  it  cannot  be  sustained 
in  this  case.  The  pleadings  in  an  action  are  governed  by  the  dignity  of  an 
instrument  on  which  it  is  founded.  If  it  be  a  record  conclusive  between 
the  parties,  it  cannot  bo  denied  but  by  the  plea  nut  tiel  record;  and  when 
congress  gave  the  effect  of  a  record  to  the  judgment,  it  gave  all  the  col- 
latml  conseq[uences.  There  is  no  difficulty  in  the  proof .  It  may  be  proved 
in  the  manner  prescribed  in  the  act,  and  such  proof  is  of  a[s  high  a  nature 
as  an  inspection  by  the  court  of  its  own  record,  or  as  an  exemplification 
would  be  in  any  other  court  of  the  same  state.  Had  this  judgment  been 
sued  in  any  other  court  of  New  York,  there  is  no  doubt  that  nil  debet  would 
have  been  an  inadmissible  plea.  Yet  the  same  objection  might  be  uiged 
that  the  record  could  not  be  inspected.  The  law  is,  however,  undoubted 
that  an  exemplificatbn  would  in  such  case  be  dedsive.  The  original  need  ' 
not  be  produced. "  This  case  became  a  leading  case  on  the  subject;  but  it 
was  variously  construed,  and  the  consequence  was  the  decisions  still  fluc- 
tuated, many  misapprehending  the  precise  scope  and  purport  of  the  de- 
cision of  the  supreme  court  Did  the  case  decide  that  such  a  judgment  was 
conclusive,  if  the  record  was  complete,  so  as  to  shut  out  every  defense  to 
an  action  on  such  judgment  in  another  state  ?  Bq  it  was  conceived.  But 
in  Massachusetts,  in  a  few  well  considered  cases,  the  true  signification  of 
the  constitutional  provision,  as  expounded  in  Mills  ▼.  Duryee^  was  given, 
and  principles  laid  down  that  have  since  been  adopted  not  only  in  other 
states,  but  in  a  late  decision  of  the  supreme  courti  which  may  now  be  oon* 
sidered  as  having  settled  the  law  on  this  subject 

The  first  of  these  cases  was  BiueU  v.  Briggs^  9  Mass.  462,  where  it  was 
held  that  a  court  of  another  state  must  have  had  jurisdiction  of  the  parties, 
as  well  as  of  the  cause,  for  its  judgment  to  be*  entitled  to  the  full  faith  and 
credit  mentioned  in  the  federal  constitution.  The  question  was  again  more 
fully  examined  in  HaU  v.  WilUana,  6  Pick.  232,  and  an  able  opinion  giveb 
by  Parker,  C.  J.  He  held  that  in  every  instance  the  inquiiy  could  be 
made,  in  suits  on  such  judgments,  whether  the  court  had  properly  juris- 
diction of  the  person  or  subject-matter  when  it  gave  judgment.  As  to 
MiUs  v.  Duryecj  he  remarks:  **  The  case  of  MilU  v.  Duryee  has,  as  its  im- 
portance merited,  undergone  a  revision  in  almost  every  state  court  in  the 
Union,  of  whose  decisions  We  have  any  printed  account;  and  the  opinion 
has  been  unanimous,  without  the  dissenting  voice,  as  far  as  we  can  learn, 
of  a  single  judge,  that  that  case,  however  unqualified  it  may  appear  in  the 
report,  does  not  warrant  the  conclusion  that  judgments  of  state  courts  are 
in  all  respects  the  same  when  carried  into  another  state  to  be  enforced  as 
they  are  in  the  state  wherein  they  are  rendered,  but  that  in  all  instances 
the  jurisdiction  of  the  court  may  be  inquired  into." 

A  series  of  cases  in  Massachusetts  affirms  the  principles  here  laid  down« 
that  the  inquiry  may  be  made  as  to  the  jurisdiction  of  the  court;  and  even 
if  the  record  expliciUy  states  the  jurisdiction  to  have  been  acquired,  it  may 
bo  contradictedL  This  was  so  held  in  CarUton  v.  Bkk^ord,  13  Gray,  591, 
which  was  approved  in  the  case  of  McDermott  v.  Clary,  107  Mass.  501, 
where  a  similar  point  was  decided.  See  further  Glecuon  v.  Dodd,  5  Met 
333;  Bisaellv.  Wheeloch,  11  Gush.  277;  Bodurtha  v.  Goodrich,  3  Gray,  508. 
The  New  York  decisions,  before  1813,  when  the  case  of  MilU  v.  Dwyei 
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was  decided,  are  of  little  oonaeqnence,  because,  since  tliat  time,  the  cases 
in  that  state  conformed  to  the  decision  of  the  supreme  court:  Kinnier  v. 
Ktnnier,  45  N.  Y.  541.  The  leading  cases  are:  Starbuck  v.  Murray,  5 
Wend.  148;  Shumway  v.  StiUman,  6  Id.  447;  Borden  v.  Ilieh,  15  Johns.  121; 
Dobson  V.  Peartty  12  N.  Y.  146;  Kerr  v.  Kerr,  41  Id.  272;  Kinmer  v.  Kin- 
flier,  45  Id.  535;  Huffman  v.  Hofman,  46  Id.  30.  In  Shumway  v.  StiUman, 
Savage,  J.,  says:  ''An  examination  of  the  cases  results  in  the  establish- 
ment of  the  foUowing  proposition:  That  the  judgment  of  a  court  of  general 
jurisdiction  in  any  state  of  the  Union,  is  equally  conclusive  upon  the  par- 
ties in  all  the  other  states  as  in  the  state  in  which  it  was  rendered.  This, 
however,  is  subject  to  two  qualifications:  1.  If  it  appear  by  the  record  that 
the  defendant  was  not  served  with  process,  and  did  not  appear  in  person  or 
by  attorney,  such  judgment  is  void;  and  2.  If  it  appear  by  the  record  that 
the  defendant  appeared  by  attorney,  the  defendant  may  disprove  the  au- 
thority of  such  attorney  to  appear  for  him."  Here,  it  will  be  observed, 
that  the  court  does  not  go  quite  so  far  as  to  admit  that  the  record  may  be 
contradicted  when  it  recites  a  personal  appearance  by  the  defendant.  The 
court,  however,  in  Kerr  v.  Kerr,  went  so  far  as  to  permit  the  recital  of  the 
record  of  a  judgment  of  divorce  in  Indiana,  to  be  contradicted  by  evidence 
showing  that  the  residence  which  was  recited  therein  to  give  the  court 
jurisdiction,  was  never  in  fact  acquired,  and  that  therefore  the  court  had 
no  jurisdiction  to  pronounce  the  decree.  The  latest  decision  we  are  able 
to  find  in  New  York  is  Hoffman  v.  Hoffman,  46  N.  Y.  30,  where  it  is  held 
that  the  record  of  a  decree  of  divorce  is  not  conclusive  as  to  jurisdiction, 
but  the  facts  therein  stated  giving  the  court  jurisdiction  may  be  disputed. 
The  same  point  is  decided  in  a  well  considered  case  in  Missouri,  Marx  v. 
Fore,  51  Mo.  69;  8.  C.  11  Am.  Rep.  432.  See  further,  afi&rming  the  doc- 
trine: Denison  v.  Hyde,  6  Conn.  508;  CoU  v.  Haven,  30  Id.  190;  WeaeoUv. 
Broum,  13  Ind.  83;  Harahey  v.  Blaekmar,  20  Iowa,  161;  People  v.  Dawett, 
25  Mich.  247;  Froikingham  v.  Barnes,  9  R.  I.  474.  The  Pennsylvania 
courts  do  not  admit  that  the  record  can  be  disputed  to  this  extent;  for  in 
WetheriU  v.  StiUman,  65  Pa.  St  105,  it  is  held  that  no  averment  can  be 
made  against  the  conclusiveness  of  the  record,  unless  it  be  shown  that  the 
court  was  of  special  or  limited  jurisdiction.  However,  from  this  decision  a 
very  able  judge,  Sharswood,  J.,  dissented. 

But  much  of  the  uncertainty  on  this  question  must  now  be  removed  by 
the  late  decisions  of  the  United  States  supreme  court,  in  TJiompaon  v. 
Whitman,  18  WalL  457,  and  Knowles  v.  Loganeport  Gas  Co.,  19  Id.  5a 

In  Thompson  v.  Whitman,  the  question  was  fully  and  ably  discussed  by 
Bradley,  J.,  who  reviewed  the  adjudications  of  that  court,  and  examined 
many  of  the  decisions  of  the  state  courts  bearing  on  the  question.  The 
question  was  then  fairly  presented  to  the  court  for  decision  as  to  whether 
the  record  was  conclusive  when  it  recited  facts  showing  the  jurisdiction  ol 
the  court  over  the  person  or  subject-matter.  The  court  gave  a  construc- 
tion to  MUla  V.  Duryee,  conformably  to  that  held  in  the^  Massachusetts 
cases.  Speaking  of  the  act  of  Congress  made  in  pursuance  of  the  consti- 
tutional provision,  he  says:  "It  has  been  supposed  that  this  act,  in  connec- 
tion with  the  constitutional  provision  which  it  was  intended  to  carry  out, 
had  the  efiect  of  rendering  the  judgments  of  each  state  equivalent  to  do- 
mestic judgments  in  every  other  state,  or  at  least  of  giving  to  them  in 
every  other  state  the  same  effect  in  all  respects,  which  they  have  in  the 
state  where  they  are  rendered.  And  the  language  of  this  court,  in  MilU  v. 
Duryee,  7  Cranch,  484,  seemed  to  give  countenance  to  this  idea.  The  court 
in  that  case  held  that  the  act  gave  to  the  judgments  of  each  state  the  c 
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eoncliisive  effect,  as  records,  in  all  the  states,  as  they  had  at  home;  and 
that  nil  debet  conld  not  be  pleaded  to  an  action  brought  thereon  in  another 
state.  This  decision  has  never  been  departed  from  in  relation  to  the  gen- 
eral effect  of  such  judgments  when  the  questions  raised  were  not  questions 
of  jurisdiction.  But  where  the  jurisdiction  of  the  court  which  rendered 
the  judgment  has  been  assailed,  quite  a  different  view  has  prevailed." 

Referring  to  the  question  before  the  court,  he  says:  "But  it  must  be  ad- 
mitted that  no  decision  has  ever  been  made  on  the  predse  point  involved 
in  the  case  before  us,  in  which  evidence  was  admitted  to  contradict  the 
record  as  to  jurisdictional  facts  asserted  therein,  and  especially  as  to  the 
facta  stated  to  have  been  passed  upon  by  the  court "  And  passing  on  this 
question  the  conclusion  of  the  court  is:  "On  the  whole  wo  think  it  clear 
that  the  jurisdiction  of  the  court  by  which  a  judgment  is  rendered  in  any 
state  may  be  questioned  in  a  collateral  proceeding  in  another  state,  not- 
withstanding the  provision  of  the  fourth  article  of  the  constitution,  and 
the  law  of  1790,  and  notwithstanding  the  averments  contained  in  the  record 
ci  the  judgment  itsell"  This  decision  will  now  be  accepted  as  settling 
points  that  have  hitherto  been  a  subject  of  much  discussion  in  our  state 
courts. 

Jurisdiction,  how  aoquibed. — ^To  give  the  court  jurisdiction  of  the 
parties,  or  the  subject  matter,  it  is  necessary  that  the  former  must  either 
by  residence  or  citizenship  come  under  its  jurisdiction,  and  that  in  the 
Latter  case  the  tUua  of  the  property  should  be  within  the  territory  over 
which  the  court  exercises  jurisdiction.  To  hold  otherwise  would  permit 
the  laws  of  a  state  to  have  an  extra-territorial  force,  which  can  never  be 
assented  to.  This  was  distinctly  laid  down  in  D^Arcy  v.  Ketdium^  1 1  How. 
165,  which  was  an  action  in  the  circuit  court  of  the  United  States  for 
Louisiana,  brought  on  a  judgment  rendered  in  New  York  under  a  local 
statute,  against  two  defendants,  one  of  whom  only  was  served  with  process, 
the  other  being  a  resident  of  Louisiana.  It  was  held  that  the  judgment 
was  void  as  to  the  defendant  not  served,  and  that  the  law  of  New  York 
could  not  make  it  valid  outside  of  that  state.  The  same  principle  was 
ably  asserted  by  Beasley,  G.  J.,  in  Mackay  v.  Gordon,  34  N.  J.  L.  206, 
which  was  a  sindlar  case  to  I^A  rcy  v.  Ketchum,  *  *  Every  independent  go v- 
eiiiment,''  says  the  chief  justice,  "is  at  liberty  to  prescribe  its  own  method 
of  judicial  process,  and  to  declare  by  what  forms  parties  shall  be  brought 
before  its  tribunals.  But  in  the  exercise  of  this  power,  no  government,  ii 
it  desires  extra-territorial  recognition  of  its  acts,  can  violate  thoso  rights 
which  are  universally  esteemed  fundamental  and  essential  to  society. 
Thus  a  judgment  by  the  court  of  a  state  against  a  citizen  of  such  state  in 
his  absence,  and  without  any  notice,  express  or  implied,  would,  it  is  pre- 
sumed, be  regarded  in  every  external  jurisdiction  as  absolutely  void  and 
unenforceable.  Such  would  certainly  be  the  case  if  such  judgment  was  so 
rendered  against  the  citizen  of  a  foreign  state.*'  This  point  was  actually 
determined  in  Kane  v.  Cook,  8  CaL  449.  An  action  was  begun  in  New 
York  by  publication  of  the  summons,  against  a  citizen  of  CaUfomia,  who 
was  never  within  the  jurisdiction  of  that  state,  and  a  judgment  obtained. 
In  a  suit  on  such  judgment  in  California  it  was  held  in  an  able  opinion  by 
Field,  J.,  that  no  jurisdiction  in  the  original  action  was  ever  acquired  over 
the  defendant,  and  that  therefore  the  judgment  was  not  entitled  to  the 
faith  required  by  the  constitution.  This  decision  is  cited  and  its  doctrine 
affirmed  in  MeEkop  v.  Doane^  31  Iowa,  403,  and  Qreen  v.  Van  Buslirk,  7 
Wall.  149.     In  Prosser  v.  Warner,  47  Vt.  667,  the  same  principle  was  held  in 
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regard  to  a  judgment  for  alimony  obtained  by  a  wife  in  New  York,  whose 
huBband  was  a  resident  of  Vermont,  and  was  not  personally  senred. 

Fraud. AS  a  Plea. — When  it  appears  that  the  conrt  rendering  the 
judgment  had  properly  acquired  jorisdlction,  it  is  diffionlt  to  see  how  the 
plea  of  fraud  can  be  admitted  in  an  action  elsewhere  on  the  judgment;  for 
it  is  a  guiding  principle  that  courts,  as  well  in  the  jurisdiction  as  beyond  it, 
will  not  examine  matters  that  have  been  or  might  have  been  litigated  in  a 
former  action.  Therefore,  on  this  principle,  when  the  jurisdiction  is  estab* 
lished,  it  may  well  be  replied,  when  such  a  plea  is  advanced  in  an  action  on 
the  judgment,  that  it  was  the  duty  of  the  party  when  an  opportunity  was 
given  him  to  tender  that  plea  in  the  former  action,  and  that  he  must  now 
be  precluded  from  availing  himself  of  it;  and  this  is  established  by  tha 
better  dass  of  cases.  It  was  so  determined  in  Cfhridmaa  v.  SuaseU,  5  WalL 
290,  after  a  review  of  many  cases  by  Clifford,  J.;  and  the  same  point  has 
been  determined  in  a  late  decision  of  the  supremo  court.  Maxwell  y.  Stewart^ 
22  Wall.  77,  where  the  doctrine  of  Chrighnaa  y.  Ru9$eU  is  approved,  regard* 
ing  fraud  as  a  defense  to  an  action  on  a  judgment  of  anotiier  state.  To 
the  same  point  ard  Benton  v.  BurgoU,  10  S.  &  R.  240;  Granger  v.  Clarke  22 
Me.  128;  Anderson  v.  Anderson,  8  Ohio,  106;  Sancfford  v.  Sanc^ford,  28 
Ck>nn.  628.  The  limit  to  which  courts  will  go  in  this  respect  is  weU  laid 
down  in  Davis  y.  ffsadley,  22  N.  J.  £q.  115,  where  it  is  held  that  the  court 
will  not  enforce  a  judgment  of  the  courts  of  another  state  obtained  by 
fraud.  And  in  a  court  of  equity  it  can  make  no  difference  whether  the 
fraud  is  set  up  as  a  defense  or  in  support  of  a  suit  to  restrain  further  pro- 
ceedings  on  the  judgment;  but  wh^  the  case  shown  by  the  record  is  such 
that  no  court  could,  npon  any  principles  of  law,  have  given  the  judgment 
unless  imposed  npon,  this  will  be  regarded  and  talctn  as  proof  thi^  tha 
judgment  was  obtained  by  fraud  on  the  court 

Appeal  as  a  Defense.— Whether  the  fact  that  an  appeal  from  the 
judgment  in  the  state  where  it  was  given  is  a  good  plea  against  such  judg* 
ment  in  another  state  was  considered  in  Taylor  v.  Shew,  89  CaL  636,  and  it 
was  there  decided  that  an  action  on  a  judgment  of  a  court  of  competent 
jurisdiction  in  the  state  of  New  York  may  be  maintained,  notwithstanding 
an  appeal  from  such  judgment  has  been  tietken  and  is  still  pending  in  the 
conrt  of  appeals  in  New  York;  and  to  constitute  a  valid  defense  to  such  an 
action,  it  must  be  shown  that  the  appeal  had  the  effect  to  suspend  the  judg- 
ment appealed  from,  or  of  staying  the  execution  thereol  A  similar  dedsion 
has  been  lately  made  by  the  snpreme  court  of  Rhode  Ishmd  in  Paine  v. 
Schenectady  (10  Chicago  L.  N.  93).  This  was  an  action  of  assumpsit^  in 
which  the  defendant  pleaded  in  bar  a  former  judgment  recovered  in  the 
supreme  court  of  New  York.  The  plaintiff  replied  that  the  judgment  had 
been  appealed  by  him,  and  the  suit  was  still  pending  in  the  court.  The  de- 
fendant demurred  to  the  replication,  contending  that  by  the  law  of  New 
York,  an  appeal  does  not  vacate  the  judgment  appealed  from,  but  leaves  it, 
until  annulled  or  reversed,  conclusive  upon  the  parties.  Durfee,  C  J.,  de- 
cided to  sustain  the  demurrer  to  the  replication,  holding  that  as  it  was  con- 
clusive in  New  York,  the  judgment  should  be  so  considered  in  that  court 
until  set  aside  there.  He  says:  "The  case  of  Ba$tk  qf  North  America  y, 
Wheeler,  28  Conn.  433,  is  a  case  exactly  in  point  After  the  commence- 
ment of  that  case  in  Connecticut,  a  judgment  was  recovered  for  the  same 
cause  of  action  in  New  York,  and  it  was  held  that  the  judgment,  notwith- 
standing it  had  been  appealed  from,  was  a  good  bar  to  the  suit  in  Conneett* 
cut,  it  being  f oxmd  that  by  the  law  of  New  York,  the  appeal  operated,     ^ 
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as  a  proceeding  in  error,  and  did  not  vacate  the  judgment.  We  think, 
therefore,  that  the  demurrer  to  the  first  replication  must  be  sustained.  We 
will  add,  however,  as  a  matter  of  practice,  that  we  think  the  pendency  of 
the  appeal  in  New  York  may  be  a  good  ground  for  delaying  judgment 
here,  until  the  appeal  is  disposed  of;  for  otherwise  we  may  give  the  judg- 
ment here  a  permanently  conclusive  character,  whereas  in  New  York,  if 
the  appeal  is  successful,  it  will  be  conclusive  only  for  a  short  time." 


Digitized  by 


Google 


OASES 

IK  THS 

SUPREME  COURT  OF  ERRORS' 

or 
OONNEOTIOUT. 


Northrop  v.  Spbary. 

BSAL  ESTATB  — Pabol  Agbeehent  RELATIYB  TO  SALB  OF.  —  An 
agreement  made  at  the  time  of  a  sale  and  conveyance  of  land,  the 
seller  taking  the  pnrchaser'a  note  for  the  consideration,  that,  if  on 
measurement,  the  land  should  exceed  a  certain  stated  quantity,  the 
purchaser  should  pay  the  seller  an  additbnal  sum  therefor,  cannot  he 
proved  hy  parol  evidence. 

AonoN  or  Assumpsit.  The  declaration  stated  that  on  the 
nineteenth  day  of  June,  1799,  plaintiff,  Speaiy,  conveyed  to 
defendant  a  certain  tract  of  land,  supposed  to  contain  forty-two 
acres  two  quarters  and  twenty-one  rods;  that  such  being  the 
quantity  of  land,  it  was  agreed  that  defendant  should  pay  a 
certain  price,  which,  upon  the  execution  of  the  deed,  he  accord- 
ingly paid,  giving  his  note  therefor;  that  it  was  at  the  same 
time  further  agreed,  that  if  said  land,  on  admeasurement,  con- 
tained more  than  the  same  quantity,  the  defendant  should  pay 
to  the  plaintiff  for  such  excess  a  sum  in  the  same  proportion  to 
the  purchase  money,  as  the  excess  to  the  estimated  qufuitity; 

•The  met  organiilng  the  nipreme  court  of  orron  thus  prorlded:  '*  Thst  the  governor, 
lieutenant-gOTemor,  and  comicU  f «r  the  time  being,  any  eight  of  whom  ehaU  constltate 
e  quoram,  shall  be  the  supreme  court  of  errors  la  this  state,  and  shaU  be  the  deniler 
resort  of  all  matters  brought  by  way  of  error  or  complaint  from  the  Judgment  or  decree 
^f  the  superior  court,  In  matters  of  law  or  equity,  wherein  the  rules  of  law  or  the  princl> 
pics  of  equity  appear  from  the  flies,  records,  and  exhibits  of  said  court  to  haye  been  erro- 
neously or  mistakenly  adjudged.'*  Acts  and  Laws  of  Oonnectlcut.  Compilation  of  1805, 
page  127. 

The  council  here  refe^d  to  was  an  electlye  body  consisting  of  twelve  i^emons,  chosen 
anuually,  who  \rere  designated  assistants  of  the  state  for  the  year  then  ensuing.  The 
court  of  errors  generally  gave  its  opinion  at  length  only  in  a  case  of  reversal;  nothing 
being  said  as  to  the  reasons  of  the  court  when  the  Judgment  was  afBrmed. 
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and  that  if  it  contained  less  than  such  quantity,  the  plaintiff 
should  refund  to  the  defendant  a  like  proportional  sum  for  such 
deficiency;  that  said  tract  of  land  was  afterward  found  to  con- 
tain six  acres  two  quarters  and  nineteen  rods  more  than  was 
contemplated;  that  the  value  of  such  excess  was  one  hundred 
and  seyentj  dollars. 

At  the  trial,  the  plaintiff  offered  to  proTO  the  agreement  stated 
by  parol  testimony.  This  was  objected  to,  but  the  objection 
was  overruled,  and  an  exception  taken.  The  jury  found  for 
the  plaintiff  and  assessed  the  damages.  On  the  bUl  of  excep- 
tions, the  case  came  before  this  court. 

Smiih  and  Buggies,  for  the  plaintiff  in  error,  urged:  1.  That 
the  promise  was  within  the  statutes  of  frauds  and  perjuries, 
Hayjiea  v.  Mare,  1 H.  Bl.  669;  Fresian  v.  Merceau,  2  W.  Bl. 
1249;  Bradley  y.  Blodgel,  Kirby,  22  ( 1  Am.  Dec.  11);  2.  The 
acknowledgment  in  the  deed  by  the  grantor  that  he  had  re- 
ceived payment  in  full,  precluded  him  from  making  this  de- 
mand; 8.  The  contract  set  up  in  the  declaration  is  merged  in 
the  deed  and  note.  And  if  the  plaintiff  could  recoyer  on  the 
ground  of  excess,  the  defendant  could,  on  the  same  principle, 
have  recoTcred  for  a  deficiency,  and  that  recovery  would  have 
operated  to  destroy  the  note,  or  make  a  reduction  from  it, 
which  cannot  be  done  by  parol  agreement  made  at  its  exe- 
ention* 

AUen,  for  the  defendant  in  error,  replied:  1.  That  the  statute 
of  frauds  and  perjuries  did  not  touch  this  case,  it  not  being  a 
contract  for  the  sale  of  lands,  or  any  interest  in  them;  2.  That 
the  acknowledgment  in  the  deed  was  not  conclusive,  and,  at 
most,  only  evidence  that  the  plaintiff  had  received  a  valuable 
consideration,  so  as  to  prevent  its  being  considered  a  resulting 
trust;  8.  That  the  deed  and  note  were  not  evidence  of  this 
contract,  it  was  independent  of  these  instruments,  and  might 
be  carried  into  effect  without  violating  any  principle  of  law. 
MoU  ▼.  Hurd,  1  Boot,  78,  and  the  cases  there  cited. 

By  CouBT.  The  contract,  stated  in  the  declaration,  was  but 
one  entire  contract,  made  at  the  time  of  the  sale  and  convey- 
ance of  the  land,  the  whole  of  which  is  to  be  considered  as 
included  in  the  deed  and  note.  If  parol  testimony  be  admissi- 
ble to  establish  the  claim  of  the  plaintiff  below,  on  account  of 
an  excess  of  land,  on  the  same  principle  it  must  have  been 
admitted  had  the  land  fallen  short  of  the  estimate  made  at  the 
time  of  the  sale  and  conveyance,  on  a  claim  of  reduction  from 
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the  sum  secured  by  the  note.    The  effect  of  such  constraction 
and  practice,  would  be  the  deatmotion  of  all  written  contracts. 
Judgment  reversed. 

Treadwell,  LL  Got.,  Williams  and  Nbwbebbt,  Asts.,  dis- 
senting. 

See  BradUy  y.  Bhdgd^  1  Am.  Dec.  11,  and  the  note  thereto,  for  a  dedi- 
iou  on  a  Bimilar  point 


CORNWELL  V.  ISHAM. 

[1  DAT,  tS.] 

Ck>MP£TENCT  OP  WITNESSES  TO  A  WiLL.  ^  The  inhabitants  of  an  in- 
corporated society,  to  whom  property  is  devised  for  the  support  of  a 
school,  are  competent  witnesses  to'attest  the  wilL 

Appeal  from  a  decree  of  the  probate  court  establishing  the 
last  will  and  testament  of  Pierpont  Bacon. 

The  reasons  stated  by  the  appellants  in  support  of  their  ap- 
peal were,  that  they  were  next  of  kin  to  the  testator;  that  by 
said  will  he  gave  thirfy  thousand  dollars  to  the  inhabitants  of 
the  First  Society  in  Colchester,  for  the  purpose  of  supportiog  a 
school  in  said  society,  at  such  place,  near  the  meeting-house, 
as  such  inhabitants  should  agree  upon,  for  the  instruction  of 
youth  in  certain  branches  of  learning;  that  after  providing  for 
the  management  of  the  property  thus  given,  he  directed  the 
interest  and  rents  shoiild  be  received  for  the  support  of  said 
school;  and  that  the  |>erson  by  whom  the  will  was  drawn,  and 
the  witnesses  thereto,  were  inhabitants  of  said  society,  residing 
near  the  meeting-house,  possessed  of  large  estates,  and  having 
minor  children  to  educate  at  school. 

The  executor,  Isham,  replied  that  the  society  was  large  and 
wealthy,  and  had  sufficient  funds  for  the  education  of  all  their 
youth  in  the  ordinary  branches  of  science  already  provided  for. 

To  this  replication  there  was  a  demurrer.  The  superior 
court  adjudged  the  replication  sufficient,  and  affirmed  the 
decree  of  probate. 

Error  was  assigned  generally. 

IngersoU  and  Eosmer,  were  counsel  for  the  plaintiffs  in  error. 
The  general' exception  taken  to  the  decree  of  probate  was,  that 
the  witnesses  to  the  will  having  an  interest  under  it,  were  in- 
competent. In  support  of  this  general  exception,  the  follow* 
ing  propositions  were  laid  dovni : 

1.  Interest  disqualifies,  notwithstanding  the  public  as  well  aa 
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priTate  object  of  the  bequest.  The  statute  makes  no  excei)tion; 
the  reason  of  the  case  makes  none.  The  object  is  of  benefit  to 
the  public,  but  it  is  a  corporation  interest.  The  idea  that  a  be- 
quest to  a  corporation  for  schools,  etc.,  may  be  proved  by  a 
corporator  is  suggested  in  1  Gilb.  242,  where  Ibwnsend'a  case, 
2  Sid.  109,  is  cited;  but  the  citation  does  not  support  the  prin- 
ciple laid  down  in  Gilbert;  and  moreover  the  reason  assigned 
in  Gilbert,  "  because  no  man  gets  or  loses  by  the  event  of  the 
trial,"  shows  that  that  case  is  inapplicable  here,  for  a  devise  to 
support  schools  relieves  from  taxation. 

2.  The  inhabitants  of  the  first  society  of  Colchester,  particu- 
larly the  vdtnesses  to  the  vrill,  had  an  interest  in  the  devise,  a 
pecuniaiy  interest,  which  is  not  overcome  by  the  fact  that  the 
society  was  wealthy. 

3.  The  interest  was  not  trifling,  remote,  or  contingent.  Even 
if  it  were  trifling,  it  would  make  no  difference:  3  Wooddeson, 
290.  Where  the  inhabitants  of  counties  and  parishes,  in  ac- 
tions for  penalties  under  certain  statutes  were  allowed  to  testify, 
it  was  only  by  virtue  of  a  legislative  enactment  The  cases  in 
Espinasse's  Digest,  p.  715,  are  all  of  that  class  where  there  was 
no  interest  at  all,  except  in  the  one  of  the  steward,  who  was 
admitted  as  a  witness  from  necessity.  As  to  the  remoteness 
and  contingency  of  the  interest,  the  witnesses  were  not  mere 
trustees;  they  were  cestui  qv^e  trust;  they  were  in  fact  devisees. 
It  is  not  contingent,  when  the  testator  died  it  became  vested; 
the  fee  is  in  the  corporation,  and  the  vdtnesses  had  a  portion  of 
the  fee  in  them  as  members  of  the  corporation.  Possibilities 
of  a  certsin  class,  much  more  contingent  than  this  interest,  can 
be  devised  or  granted,  or  may  descend:  Sehoin  v.  Selvrin,  W. 
Bl.  222;  OumdY.  Wood,  Id.  225;  Marks  v.  Marks,  1  Str.  129; 
Ooodrighi  v.  Searl,  2  Wils.  29;  Finbury  v.  Elkin,  1  P.  Wms. 
564. 

4.  There  has  been  no  settled  practice  admitting  the  inhabi- 
tants of  a  society  to  testify  in  cases  in  which  the  property  of  the 
corporation  is  concerned,  or  to  which  the  corporation  is  a  party. 
Ibwnsend's  case  does  not  deserve  the  force  of  authority,  because 
there  the  interest  was  very  small.  The  next  case  worthy  of 
attention  is  the  Water-bailage  case,  in  the  year  1682,  in  which 
the  question  was,  whether  the  city  of  London  had  a  right  to  a 
certain  duty  for  goods  imported,  and  freemen  of  the  city  were 
offered  as  vntnesses.  The  reporters  differ  as  to  the  decision  of 
this  case  in  the  King's  Bench.  In  1  Vent.  351,  it  is  said  that 
the  witnesses  were  admitted,  a  bill  of  exceptions  was  filed,  and 
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afterward  their  teatimony  was  waived.  In  2  Show.  148,  it  is 
reported  that  the  witnesses  were  not  admitted,  and  that  a  bill 
of  exceptions  was  filed,  and  this  view  was  adopted  in  Cotfidd  ▼. 
midon,  1  Vem.  264.  In  DotsioeU  v.  NoU,  2  Vem.  317,  Lord 
Somers  decided  that  when  the  dispute  was  touching  the  loss  of 
money  given  to  the  petitioners,  no  inhabitant  of  the  parish 
should  be  admitted  as  witness.  In  Brown  y.  GorporcUion  of 
London,  11  Mod.  226,  on  a  question  respecting  prescription  for 
a  toll,  Holt,  0.  J.,  would  not  permit  a  corporator  to  be  a  wit- 
ness. In  AUomey-general  v.  Wyburgh,  1  P.  Wms.  599,  Lord 
Parker  decided  that  parishioners  were  not  good  witnesses  to 
prove  a  charily  given  to  the  paiish;  and  a  similar  point  was  de- 
cided in  Burton  v.  Einde,  6  T.  B.  174.  In  this  state,  corpo- 
rators have  been  admitted  as  witnesses  only  in  cases  of  neces- 
sity: Smith  v.  Barber,  1  Boot,  207.  In  NewelVs  case,  which 
related  to  certain  transactions  in  which  the  first  society  in  Tor- 
rington  was  interested,  the  members  of  that  corporation  were 
rejected,  because  it  appeared  that  other  witnesses  could  be  had. 
The  necessity  is  always  a  question  of  fact,  or  an  inference  from 
facts. 

Edtoarda  and  Daggett,  for  the  defendant  in  error,  contended 
that  even  in  the  courts  of  Westminster,  the  will  would  be  ad- 
judged properly  witnessed.  All  the  cases  cited,  in  which  the 
witnesses  were  deemed  incompetent,  are,  where  they  received 
properly,  or  were  discharged  from  the  payment  of  rates  or 
taxes,  or  relieved  from  other  burdens.  Here  the  socieiy  was 
merely  a  trustee.  No  fee-simple  was  conveyed  to  the  individ- 
uals. They  received  nothing  by  the  vdll  which  they  could  sell 
or  devise,  or  which  could  be  descendible  to  their  heirs.  No 
part  of  the  property  could  be  taken  for  any  other  purpose;  nor 
did  it  appear  iliat  the  corporators  were  permitted  to  educate 
their  children  at  this  school,  free  of  expense;  or  that  it  was  not 
open  to  everybody  as  well  as  to  the  inhabitants  of  that  society. 
The  vdtnesses  might  indeed  be  biased  in  favor  of  the  vrill;  but 
they  were  only  remotely  or  contingently  interested:  Totvnsend 
V.  Bow,  2  Sid,  109;  Wyndham  v.  Chetwynd,  1  Burr,  421;  The 
King  v.  Frosser,  4  T.  B.  17.  They  urged  further  that  in  this 
state,  in  all  cases,  the  inhabitants  of  corporations  have  been  ad- 
mitted as  good  witnesses,  and  cited  Sand/ord'a  case,  decided  in 
1779,  where  parishioners  were  admitted  to  prove  the  sanity  of 
the  testator,  and  that  he  was  not  under  any  undue  influence, 
though  the  will  contained  a  devise  to  the  parish. 

By  OouBT.     The  judgment  affirmed. 
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PUNDKRSON  V.  BrOWN. 

Equitt  of  Rbdemption  Liable  to  £x£CUTioN.^An  execution  may  be 
levied  upon  an  equity  of  redemption  as  real  estate,  and  the  creditor, 
after  having  the  same  appraised  and  set  off  to  him  according  to  the  . 
statute,  acquires  all  the  right  of  the  mortgagor  in  the  premises. 

MOBTOAGOB  CANNOT  REDEEM.— Where  the  equity  of  redemption  is  sold 
under  a  levy  of  execution,  the  mortgagor's  right  to  redeem  is  thereby 
lost 

Petitioh  in  ohanoeiy,  praying  liberty  to  redeem  certain  lands. 
The  facts  appeared  as  follows:  That  on  the  first  of  October, 

1785,  the  petitioner  mortgaged  the  lands  in  question  to  Halsey 
and  Bellows,  to  secure  the  payment  of  ninety-two  pounds  two 
shillings  and  ninepence  by  the  first  of  April  next;  that  on  the 
fifth  of  January,  1786,  E.  Punderson,  Sen.,  levied  an  esecu- 
tion  in  his  favor,  against  the  petitioner,  on  the  mortgaged  prem- 
ises, and  procured  the  equity  of  redemption  to  be  set  off  to  him, 
at  the  appraised  value  of  forty-two  pounds  ten  shillings  in  part 
satisfaction  of  the  execution;  that  nine  acres,  part  of  the  prem- 
ises, had  been,  before  this  time,  sold  for  taxes;  that  in  July, 

1786,  said  E.  Punderson  redeemed  said  nine  acres,  receiving  a 
deed  of  release  from  the  purchaser,  and  on  the  sixth  of  Feb- 
ruary, 1787,  conveyed  the  same  to  his  son,  who  having  paid  to 
Halsey  and  Bellows  the  whole  of  the  mortgage  money  on  the 
twelfth  March,  1787,  took  an  assignment  from  them  of  all  their 
right,  title  and  interest  in  the  mortgaged  premises;  that  the  son, 
on  the  first  of  April,  1787,  entered  upon  the  premises,  and 
received  the  rents  and  profits  thereof  until  the  sixth  of  March, 
1796,  when  he  conveyed  the  same  to  James  Allyn,  who  remained 
in  possession  thereof  from  that  time  to  the  date  of  the  petition. 

The  superior  court  having  ascertained,  by  a  committee,  the 
amount  due  from  the  petitioner,  decreed  a  redemption  of  the 
premises  in  favor  of  the  petitioner,  upon  the  payment  of  that 
sum  within  a  given  time. 

The  only  question  before  this  court  was,  whether  this  estate 
be  a  redeemable  estate  ? 

Halsey f  for  the  plaintiffs  in  error,  contended  that  the  law  of 
C!onnectiout  authorizes  the  levy  of  an  execution  upon  the  equity 
of  redemption,  it  being  property  of  value;  that  being  real  prop- 
erty it  must  be  appraised,  and,  that  when  appraised  and  set  off, 
the  fee  simple  passes  to  the  creditor,  as  in  other  cases  of  levy 
on  zeal  estate,  and  from  that  time  is  not  redeemable. 
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Spalding  and  Ooddard,  for  the  defendant  in  error,  contended 
that  a  levy  of  an  execution  on  mortgaged  premises,  creates  only 
a  lien,  and  the  creditor  is  considered  only  a  second  mortgagee, 
liable  to  have  the  estate  redeemed. 

By  OouBT.  The  facts  respecting  the  taxes  and  the  nine  acres 
incumbered  thereby,  may  be  laid  out  of  the  case,  because:  1.  It 
does  not  appear  by  the  decree  that  the  appraisers  knew  of  his 
incumbrance,  and  if  they  did  not  the  petitioner  has  sustained 
no  injury;  but,  2.  If  this  incumbrance  was  considered,  still  it 
cannot  affect  the  case,  for  the  nine  acres  had  become  irredeem- 
able, the  purchase-money  not  having  been  paid  by  the  peti- 
tioner within  the  time  limited  by  law.  The  only  question  then 
is,  whether,  under  the  circumstances  of  this  case,  there  was  any 
right  in  the  petitioner  to  redeem,  the  equity  of  redemption 
having  been  taken  by  Punderson's  execution,  and  transferred 
to  him. 

It  was  argued  by  the  counsel  for  the  defendant  in  error  that 
an  equity  of  redemption  cannot  be  taken  on  an  execution,  for 
that  the  statute  authorizes  a  levy  on  ''  all  lands  and  tenements, 
belonging  to  any  person  in  his  own  proper  right  in  fee,"  etc. 
To  this  it  may  be  answered  that  the  policy  of  our  law  is  that 
every  species  of  property  should  be  responsible  for  the  payment 
of  debts;  and  that,  if  the  construction  contended  for  should 
prevail,  no  estate  for  life,  or  years,  could  be  subjected;  yet  the ' 
practice  is  otherwise.  But  the  estate  which  the  mortgagor  has 
in  the  mortgaged  premises  is  real  estate,  and  often  of  great 
value.  It  descends  to  heirs,  is  regulated  by  the  statutes  of  dis- 
tribution, and  does  not  go  to  executors;  it  passes  by  words  in  a 
devise,  which  pass  real  estate;  and  it  is  ever  considered  as  such 
in  substance,  though  technically  speaking,  the  legal  right  is  in 
the  mortgagee.  It  may  be  added  that  it  would  operate  great 
injustice  to  give  this  statute  a  construction  by  which  equities  of 
redemption  should  be  exempt  from  liability  to  the  payment  of 
debts;  nor  have  the  superior  courts,  it  is  believed,  ever  admitted 
such  a  construction. 

The  principle,  therefore,  adopted  by  the  superior  court,  in 
passing  this  decree,  must  have  been  that  the  levy  of  an  execu- 
tion upon  an  equity  of  redemption  in  every  case  operates  like  a 
second  mortgage;  and,  of  course,  that  property  thus  taken  ia 
redeemable  from  the  execution  creditor.  This  is  a  legal  prin« 
ciple.  In  examining  this  principle  the  statute  must  govern, 
eince  the  right  to  take  lands  by  execution  is  given  by  the  stat- 
ute.    After  describing  the  proceedings  to  be  had  under  an  exe- 
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cntioii  loTied  on  the  land,  the  legislature  declare,  "  and  all  exe- 
outionB  leyied  upon  such  houses  and  lands  being,  with  the 
return  of  the  officer  thereon,  recorded  in  the  records  of  land  in 
the  town  wherein  such  houses  or  land  are  situate,  and  also  re- 
turning into  the  clerk's  office  of  the  court,  out  of  which  the 
same  issued,  and  there  recorded,  shall  make  a  good  title  to  the 
party,  for  whom  they  shall  be  taken,  his  heirs  and  assigns  for- 
ever."  It  is  undoubtedly  a  fair  construction  of  this  act,  that 
whateyer  interest  the  debtor  had  should,  by  the  levy,  become 
Tested  in  the  creditor.  But  the  principle  adopted  by  the  court 
in  this  caso  transfers  to  Punderson  a  mere  redeemable  interest, 
or  a  mortgage  which  is  personal  estate.  The  equity  of  redemp- 
tion, however,  in  Brown,*  the  petitioner,  was  a  thing  totally 
different,  to  wit,  real  estate.  Their  principle  leaves  Punderson 
still  a  creditor,  and  Brown  a  debtor,  to  the  amount  of  forty-two 
pounds  and  ten  shillings,  and  the  execution  entirely  unsatisfied. 
Indeed,  the  creditor  has  obtained  only  a  lien  on  the  property 
which  may  be  removed  by  the  payment  of  the  debt.  The  ap- 
praisal is,  therefore,  idle.  But  such  ideas  are  not  suggested  by 
the  statute,  and  therefore  cannot  be  supported.  To  the  argu- 
ment of  the  counsel  for  the  defendant  in  error,  that  if  the  levy 
of  an  execution  be  not  treated  merely  as  a  second  mortgage,  it 
will  follow  that  the  appraisers  may  be  obliged  to  decide  many 
Tery  important  questions,  it  may  be  replied:  First.  That  ap- 
praisers of  land  upon  executions,  according  to  the  universally 
acknowledged  construction  of  the  statute,  may  be  obliged  to 
decide  veiy  nice  and  interesting  questions;  as  where  the  fee  is 
levied  upon,  and  it  is  incumbered  by  a  tenancy  by  the  curtesy, 
or  dower,  or  other  life  estate,  or  by  a  tenancy  for  years.  Ques- 
tions may  here  arise  as  to  the  value  of  those  incumbrances,  or 
whether  the  instruments  by  which  they  were  created,  are  usuri- 
ous, fraudulent  or  forged,  or  as  to  the  legal  effect  of  those  in- 
struments. So,  in  case  the  estate  of  the  mortgagee  should  be 
levied  upon,  the  appraisers  may  be  obliged  to  decide  also  as  to 
the  validity  of  the  deed,  and  the  amount  due,  rents  and  profits^ 
betterments,  etc. ,  as  circumstances  may  require.  But  it  will  be 
difficult  to  see  how  such  a  levy  should  operate  as  a  second 
mortgage.  It  is  not  here  asserted  that  the  interference  of  a 
court  of  chancery  may  not  be  proper  in  a  case  which  may  be 
imagined.  An  appraisal  may  be  made  under  a  misapprehension 
respecting  the  amount  of  the  debt,  the  quantity,  quality  or  title 
to  the  property,  and  in  many  other  ways,  when  the  aid  of 
chancery  may  be  necessary  to  the  attaining  of  justice.    But 
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none  of  those  embarrassments  occur  in  the  case  before  us;  for, 
secondly,  the  petition  and  the  decree  show  that  no  difficullyhere 
existed;  the  appraisers  had  no  question  bat  the  most  simple  to 
settle;  the  amount  of  the  incumbrance  was  the  debt  due  to 
Halsey  and  Bellows;  there  were  no  rents  and  profits,  or  better 
ments,  to  be  adjudged,  for  the  mortgagor  had  remained  in  pos- 
session. When  the  value  of  the  land  was  ascertained,  and  the 
principal  and  interest  of  the  debt  due  to  Halsey  and  Bellows  de- 
ducted, the  residue  was  the  value  of  Brown*s  equity  of  redemp- 
tion. This  paid  only  a  part  of  Punderson's  execution.  Why, 
then,  did  not  this  levy  take  the  whole  interest  of  Brown,  and 
consequently  his  right  to  redeem?  The  legal  estate  is  vested 
in  Punderson  by  contract;  the  equity  of  redemption,  by  opera- 
tion of  law,  is  transferred  to  him;  and  the  legal  and  equitable 
interest  being  gone,  what  has  Brown  left?  Had  Brown  released 
his  equity  to  Punderson,  surely  the  whole  interest  woidd  have 
been  vested  in  Punderson.  It  is  as  effectually  done  bythe 
levy  in  pursuance  of  the  statute  as  it  could  have  been  by  deed; 
and  vdth  no  safety  can  the  court  adopt  any  other  principle. 

Suppose  A.  mortgages  to  B.  land  worth  one  thousand  dollars 
to  secure  the  payment  of  five  hundred  dollars.  C.  has  an  exe- 
cution against  A.  for  five  hundred  dollars,  and  levies  it  on  his 
equity  of  redemption,  and  procures  it  all  set  off  to  him.  In 
this  case  B.  can  foreclose  A. and  0.  0.  can  pay  B.  five  hundred 
dollars  and  become  vested  with  the  whole.  In  the  cases  put, 
suppose  G.'s  execution  is  two  hundred  and  fifty  dollars,  and  it 
is  levied  on  an  undivided  interest  in  the  equity  of  redemption, 
in  the  proportion  that  two  hundred  and  fifty  bears  to  five  hun- 
dred. If  0.  should  purchase  B.'s  mortgage,  can  A.  redeem 
from  C,  paying  seven  hundred  and  fifty  dollars.  He  cannot, 
for  the  property  levied  upon  is  irredeemable,  and  0.  has  a  right 
to  an  undivided  fourth  part  of  the  whole  property,  subject  only 
to  be  foreclosed  by  the  mortgagee  or  his  assigns. 

For  these  reasons  it  appears  to  this  court  that  Brovni,  in  this 
case,  had  no  interest  in  the  mortgaged  premises  after  the  levy 
of  Punderson's  execution;  and,  therefore,  that  the  judgment  of 
the  court  below,  permitting  him  to  redeem,  is  erroneous. 

Judgment  reversed. 

This  case  is  cited  as  aathoiity  by  Freeman  in  his  work  on  Ezecntions, 
sec.  190,  and  by  Herman  on  Executions,  p.  190.  In  Allyn  v.  Burbank,  9 
Conn.  152,  referring  to  this  case,  it  is  said:  "There  it  was  decided  that  the 
levy  of  an  execution  upon  an  equity  of  redemption  gave  to  the  creditor  all  the 
rights  of  the  mortgagor  in  the  premises;  and  that  it  became  by  the  levy  an 
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irredeemable  estate.  •  •  •  •  The  doetrine  of  Pundermm  v.  Brcwn^  so 
far  as  I  have  any  knowledge  of  the  practice  of  our  courts  on  this  subject, 
has  been  considered  as  the  settled  doctrine  in  Connecticut."  See  FrankUn 
▼.  Oorham^  potL  The  second  point  decided  in  this  case  has  only  applica* 
tion  in  those  states  where  there  is  no  statutory  right  given  to  a  judgment 
debtor  to  redeem.  This  right  is  now  quite  generally  given;  but  in  Con- 
necticut it  does  not  seem  to  exist;  for  the  words  of  the  present  statute  are 
insubstanoe  the  same  as  that  which  the  court  considered  in  this  case.  See 
Gen.  Stat.  1875,  461,  sec  32. 


Bulklet  v.  Stewart. 

P  DAT,  ISO.] 

AonOH  FOB  MOHST  PAID  OH  AN  AwABD.— Money  voluntarily  paid  in 
oompliattce  with  an  award  of  arbitntan»  cannot  be  xeoovered  back  in 
an  action  of  indebUatui  aJtamnpaiL 

CONCLOSIVENESS  OP  AN  AWARD.— An  awaid  performed  will  be  a  suffi- 
cient bar  to  an  action  for  the  matters  submitted  and  passed  upon,  until 
it  is  regulariy  set  aside,  and  in  a  collateral  action  its  validity  cannot  be 
attacked,  by  ailing  fraud  in  the  party  obtaining  it. 

AonoN  of  ind^rUatus  aammpsU.  The  declaration  stated  that 
on  the  thirteenth  of  April,  1798,  the  defendant  applied  to 
Stewart  and  others,  to  subscribe  a  policy  insuring  three  thou* 
sand  dollars,  on  the  cargo  of  the  brig  Polly,  from  Havana 
to  New  York,  and  represented  to  them  that  the  condition  of  the 
Toesel  as  to  safety,  loss  or  injury  was  wholly  unknown  to  him; 
that  Stewart,  relying  on  this  representation,  subscribed  the 
policy  for  one  hundred  dollars;  that,  in  truth,  the  brig  and 
cargo  were  at  that  time  wholly  lost,  which  was  then  well  known 
to  the  defendant,  but  of  which  Stewart  and  the  other  under- 
writers were  entirely  ignorant;  that  on  the  eighteenth  of  July, 
1799,  Stewart  being  then  deceased,  the  defendant  applied  to 
the  plainti£E8  as  administrators  of  said  Stewart,  and  demanded 
the  one  hundred  dollars  insurance;  that  plaintiffs  relying  upon 
the  good  faith  of  the  defendant,  and  believing  from  his  repre- 
sentations that  the  loss  was  fair,  paid  the  one  hundred  dollars. 

The  defendant  pleaded  in  bar  that  the  policy  contained  a 
stipulation  that  in  case  of  any  controversy  between  the  under- 
writers and  the  defendant,  a  reference  to  arbitrators  should  be 
made;  that  in  pursuance  of  this  stipulation  the  question  whether 
the  policy  was  fair,  was  submitted  to  two  arbitrators,  who,  hav- 
ing heard  the  parties,  awarded  that  the  underwriters  should 
pay  the  defendant  as  for  a  total  loss,  according  to  the  terms  of 
the  policy;  that  thereupon  the  plaintiffs  paid  the  one  hundred 
dollars  to  the  defendant. 
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The  plaintifb  replied,  acknowledging  the  sabmisaion  and 
award,  but  alleged  that  the  award  was  obtained  bj  a  contin- 
uance of  the  same  fraud,  practised  at  the  time  of  executing  the 
policy;  that  defendant  solemnly  declared  before  the  arbitrators 
that  at  the  time  of  effecting  the  insurance,  he  had  no  knowledge 
of  the  loss  of  the  brig. 

Upon  a  demurrer  to  this  replication,  the  couniy  court  ad- 
judged the  replication  sufficient;  and  that  judgment  was 
affirmed,  on  a  writ  of  error,  to  the  superior  court. 

A  writ  of  error  was,  thereupon,  brought  to  this  court,  to  re- 
Terse  both  those  judgments. 

Daggett  and  Eurdingion,  for  the  plaintiff  in  error. 

IngenoU,  for  the  defendant. 

By  OouBT.  To  maintain  this  action,  the  principle  must  bo 
assumed,  that  money  paid  in  obedience  to  an  award  of  arbi- 
trators, may  be  recovered  back,  by  impeaching  the  conduct  of 
the  party,  in  obtaining  the  award;  and,  in  a  form  of  action  not 
at  all  applicable  to  the  question  raised  between  the  parties. 
The  action  of  indebUaiu8  assumpsU  for  money  had  and  received, 
though  governed  by  equitable  principles,  and  not  to  be  sus- 
tained in  opposition  to  equily,  cannot  be  substituted  for  that 
mode  of  relief,  which  belongs  only  to  chanceiy. 

The  plaintiffs,  in  this  case,  treat  the  award  as  void,  and  the 
payment,  made  under  it,  as  furnishing  the  defendant  no  ground 
to  retain  the  money.  An  award  of  arbitrators  4ocides  the  right 
of  the  parties  as  effectually  as  a  judgment  at  law,  or  a  decree  in 
chanceiy;  and  is  as  binding,  until  it  be  regularly  set  aside,  or 
its  validity  questioned  in  a  proper  manner.  When  it  is  not 
made  under  a  rule  of  court,  it  may  be  annulled  by  a  decree  in 
chancery,  on  a  bill  showing  corrupt  practices  of  the  arbitrators 
or  parties,  or  the  mistake  of  the  former,  or  any  accident,  or 
proper  ground  for  a  new  trial,  attending  the  case  of  the  losing 
party:  2  Eq.  Ca.  Ab.,  tit.  Award.  But  he  can  never  leap  over 
it,  treating  it  as  void,  and  litigate  his  right  anew,  by  commenc- 
ing an  action  as  if  it  had  not  been  made;  and,  in  a  collateral 
manner,  attack  its  validity.  When  not  complied  with,  it  shall, 
in  some  cases,  furnish  a  rule  of  damages  in  an  action  brought 
on  the  original  claim.  If,  however,  in  such  cases,  there  are  any 
circumstances  which  would  be  a  sufficient  objection,  in  point  of 
law,  to  an  award,  it  will  be  open  for  the  parties  to  show  it  at 
the  trial:  Bailey  v.  Lechmere,  1  Esp.  377. 
In  the  case  at  bar,  whatever  fraud  may  have  been  practised  by 
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BolMey  in  effecting  the  policy,  it  was  submitted  to  and  awarded 
upon  by  the  arbitrators.  The  parties  were  at  liberty  to  sub- 
mit the  controTersy,  on  such  terms  as  to  them  seemed  proper 
and  eligible.  That  they  agreed  to  admit  each  other  as  wit- 
nesses, and  mutually  interrogated  each  other,  constituted  no 
difference  in  effect,  between  an  award  made  on  such  eyidence, 
and  one  on  that  which  is  ordinarily  used  in  trials.  It  gave  the 
case  the  aspect,  and  the  parties  the  advantages,  of  a  process  in 
chancery;  and,  it  seems,  the  plaintiffs  elected  this  mode  of  trial, 
from  the  want  of  common  law  evidence.  It  is,  therefore, 
highly  improper  in  them,  now  to  draw  in  question  the  integrity 
of  the  testimony  of  their  adversary,  to  which'  they  appealed, 
and  on  which  they  agreed  to  rely.  It  would  be  laying  a  snare 
for  him,  which  is  not  to  be  allowed:  Stevens  v.  Thacker,  Peake, 
187;  Butler  v.  GaiUng,  1  Boot,  810.  The  award  was  acquiesced 
in  and  the  money  voluntarily  paid  by  the  plaintiffs.  This  action 
does  not  lie  to  recover  back  money  Toluntarily  paid  on  a  claim, 
which  the  party  disputes,  though  he  pay  it,  expressly  reserving 
his  right  to  litigate  his  claim;  much  less  when  paid  in  obedience 
to  an  award  deciding  the  claim:  Knibbe  v.  EaU,  1  £sp.  84; 
Brawn  v.  KinaUy,  Id.  279;  MdrioU  v.  Hampton,  2  Esp.  546; 
CaHwright  v.  Rowley,  Id.  723. 

It  would  be  a  very  dangerous  precedent  to  allow  a  recovery 
in  this  case.  The  fraudulent  conduct  of  Bulkley  before  the 
arbitrators,  as  alleged  by  the  plaintiffs,  cannot  change  the  rights 
of  the  parties  as  settled  by  the  award.  It  may  be  the  founda- 
tion of  relief  in  chancery  or  of  an  action  at  law  for  that  precise 
wrong;  but  it  does  not  constitute  him,  in  any  sense  or  to  any 
purpose,  the  receiver  of  the  money  thus  paid  in  compliance 
with  the  award  to  the  use  of  the  plaintiffs. 

Judgment  reversed. 


Wi^SHBURN  V.  Merrills. 

[inAT.iao.) 

When  Deed  Rbgabdbp  a  Mobtoaoe.— Where  an  agreement  waa  made 
between  pardea  to  a  coAveyance,  that  it  should  be  executed  as  a  mort- 
gage deed  to  secure  the  payment  of  a  debt,  and,  by  mistake  and  acci- 
dent, it  waa  executed  as  an  absolute  deed,  equity  will  regard  this  deed  * 
as  a  mortgage. 

Pabol  Evidence  Showino  Mistake.— Where,  by  mistake,  an  absolute 
deed  waa  made  instead  of  a  mortgage,  parol  evidence  is  admissible  to 
show  the  mistake. 
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PBxmoH  in  chanoeiy  to  redeem  certain  lands  as  mortgaged 
property.  The  following  facts  were  set  forth  in  the  petition 
and  found  by  the  court:  On  the  eighteenth  of  November,  178^ 
Solomon  Sandford,  being  indebted  to  Bachel  ITDonald  in  a 
certain  sum,  executed  his  promissory  notes  to  her  for  the  pay- 
ment thereof;  that  a  further  security  being  required,  it  was 
agreed  between  them  that  he  should  execute  to  her  a  mortgage 
deed  of  two  tracts  of  land  as  security  for  the  debt;  that  on  the 
same  day  he  executed  to  her  a  deed  of  said  land,  which  was 
intended  to  be  drawn  and  executed  as  a  mortgage,  but  by  mis- 
take was  drawn  and  executed  as  an  absolute  deed;  that  Sand- 
ford  did  not  discover  the  mistake  until  some  time  after  the 
delivery  of  the  deed;  that  Bachel  M'Donalcl  afterward  married 
William  Washburn,  who,  in  1788,  forced  Sandford  out  of  his 
possession;  that  on  the  eighteenth  of  Februaiy,  1795,  Sandford 
conveyed  his  right  to  the  premises  to  Merrills,  the  petitioner; 
and  that^  on  the  seventh  of  March,  1801,  Washburn  and  his 
wife  sold  the  property  to  the  respondents,  who  had  knowledge 
of  the  facts,  and  would  not  permit  the  petitioner  to  redeem. 

The  respondents  pleaded  the  statute  of  frauds  and  perjuries, 
with  an  allegation  that  there  was  no  note  or  memorandum  in 
writing  of  the  agreement. 

On  the  trial  of  the  cause,  the  petitioner  offered  witnesses  to 
prove  the  mistake,  which  was  objected  to  by  the  respondents; 
but  the  objection  was  overruled  and  the  testimony  admitted, 
whereupon  an  exception  was  taken.  The  court  decreed  in  favor 
of  the  x>etitioner,  a  redemption  of  the  land,  upon  his  paying 
the  principal  and  interest  due  on  the  notes  and  costs  of  suit. 

Daggett  andAUen^  for  the  plaintiffs  in  error,  contended:  1. 
That  the  deed  being  absolute,  the  possession  of  Sandford  was 
the  possession  of  the  grantee,  which,  with  the  actual  possession, 
was  continued  more  than  fifteen  years;  2.  That  the  allegation 
of  mistake  and  accident  is  insufficient:  1  Fonb.  Eq.  188;  Lang^ 
ley  V.  Broton,  2  Atk.  203;  Earvey  v.  Earvey,  2  Ch.  Ca.  180; 
Joynes  v.  Statham,  3  Atk.  357;  Baker  v.  Faine,  1  Ves.  456;  S. 
That  this  being  a  parol  agreement  cannot  be  introduced. 

Smith  and  Gould^  for  the  defendant  in  error,  contended  that 
a  mistake  in  an  instrument  is  always  a  ground  of  relief  in 
chanceiy.  Joynea  v.  Statham,  3  Atk.  358;  Shelbume  v.  Inohu 
quin,  1  Bro.  Ch.  Ca.  841;  1  Pow.  Con.  432;  Crosby  v.  Middleton, 
Free.  Ch.  809;  Baker  v.  Faine,  iVes.  459;  Simpson  Y.Vattghan^ 
2  Atk.  31;  Eenkle  v.  Boyal  Exchange  Assurance  Company,  1  Yes. 
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818;  PUcaim  v.  Ogboume,  2  Yes.  876;  Chapman  t.  AOen,  Eirhj^ 
899  (1  Am.  Deo.  24);  Maison  v.  Farkhural,  1  Boot,  404;  Cookr. 
Preston,  2  Id.  78. 

By  CouBT.    The  judgment  affirmed. 

See  Bo8$  t.  KctrveO,  I  Am.  Deo.  422»  and  note»  where  the  tame  lalgeot 


Stewart  v.  Warnbb* 

JUDOIIEIIT  OF  A  FOBBION  COUBT  OF  Adicibalt7«— The  MDtenoe  of  a 
foreign  oonrt  of  admiralty  ie  condnsivey  and  cannot  be  impeached 
elsewhere  imiil  it  is  regularly  aet  aside  in  the  country  where  it  was 
dehTered. 

AonoN  of  troTer  for  the  conyersion  of  the  brig  Matilda.  The 
general  issue  was  pleaded,  and  on  the  trial  it  was  admitted  that 
the  Teesel  was  formerly  the  property  of  the  plainti£b»  who  sent 
her  on  a  Toyage  to  the  West  Indies  in  March,  1799.  The  de- 
fendant relied  npon  a  condemnation  of  the  vessel  by  the  tribn- 
nal  of  commerce  and  prizes,  sitting  at  Basse  Terre,  in  the 
island  of  Onadalonpe,  under  the  jurisdiction  of  the  republic  of 
France.  To  inyalidate  this  condemnation,  the  plaintiffs  offered 
the  deposition  of  the  master  of  the  Tcssel  to  prove  that  the  con- 
demnation was  procured  by  the  fraudulent  conduct  of  the  de- 
fendant. The  defendant  objected  to  the  admission  of  the  deposi- 
tion as  evidence,  but  the  objection  was  overruled;  whereupon 
an  exception  vras  taken. 

A  verdict  was  found  for  the  plainti£Bk 

The  admission  of  the  deposition  in  evidence  was  assigned  as 
cause  of  error. 

IngenoU  and  Homier,  for  the  plaintiff  in  error,  aigued  that 
the  admission  of  this  deposition  involved  flie  question  how  far 
nations  considered  themselves  bound  by  decrees  of  admiralty^ 
and  contended  that  the  determinations  of  all  courts  in  every 
country  consider  them  as  conclusive,  with  the  exception  of  their 
proceeding  on  partial  ordinances,  and  will  not  inquire  into  their 
merits.  Park,  858;  6  Yin.  Ab.  685;  1  Ck>m.  Dig.  892;  2  Wood- 
deeon,  456;  8  Bla.  Com.  108;  Peake's  L.  Ev.  46  to  64;  Broom'i 
case,  1  Salk.  82;  Collect.  Jurid.  101, 108. 

In  Hughes  v.  Cornelius,  2  Show.  242;  S.  0.  T.  Baym.  478;  S. 
0.  Bkin.  69,  trover  was  brought,  as  in  this  case,  and  the  court 
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nnanimooBlj  considered  the  decree  as  condumye.  In  Bemardi 
V.  MoUeua,  Dong.  575,  the  sentence  of  condemnation  was  de- 
clared conclusive  as  to  everything  within  it.  So  also,  BarzUlai 
V.  Lewvs^  Park,  858;  De  SouMa  v.  Etjoer,  Park,  360;  Oeyer  v. 
Aguilar,  7  T.  R.  681;  Christie  v.  Secreian,  8  T.  R.  192;  Calvert 
V.  Bovill,  7  T.  R.  527. 

But  if  it  is  ever  proper  to  give  fraud  in  evidence  against  a 
decree  of  admiralty,  the  testimony  must  show  that  the  fraud 
had  weight  in  procuring  the  adjudication.  And  although  the 
defendant  may  have  praotioed  a  fraud  upon  the  master  of  the 
vessel,  his  deposition  shows  none  upon  the  court  in  obtaining 
the  decree. 

EdvxirdB  and  Daggett^  tot  the  defendant  in  error,  contended 
that  though  the  sentence  was  conclusive  against  the  parties  to 
it,  yet  that  in  this  case  it  was  competent  to  prove  that  Stewart, 
who  justified  under  it,  procured  it  to  be  obtained  by  fraud. 

Bt  Coubt.  The  question  in  this  case  is,  whether  a  sentence 
of  condemnation  of  a  foreign  court  of  competent  jurisdiction 
can  be  avoided  on  account  of  fraud  practiced  in  obtaining  it. 
when  thus  called  in  question  collaterally  in  this  country;  and 
the  court  are  of  opinion  that  such  sentence  cannot  thus  be 
called  in  question,  but  must  remain  in  full  force  until  avoided 
in  some  regular  mode  in  the  country  where  it  passed. 

Judgment  reversed. 

Chbstbb,  Allen  and  Austin,  Abs'ts,  dissenting. 

See  the  cases  of  VcmdenMetml  v.  The  United  Imemramee  Co.^  1  Am.  Dee. 
180;  Meader  v.  Amery^  Id.  816;  and  Jmkime  v.  FSOmm^  Id.  004,  where  the 
•ame  question  is  oonsidered.  The  first  of  these  esses  holds  a  diffiBranl  mle 
from  that  decided  in  this  < 


Mbad  v.  Tomlinson. 

[1  DAT,  US.] 

COPABTNEBSHIP,  AOHON  BT.— An  action  IS  not  mamtainable  in  favor  of 
a  oopartnership  npon  a  written  contract  entered  into  by  one  of  the 
partners,  deceased,  in  his  individual  name  only. 

AonoN  brought  upon  certain  covenants  in  a  charter  party. 
The  plaintiff.  Mead,  averred  that  at  the  time  of  executing  said 
charter  party,  he  and  one  Lockwood  were  merchants  in  part- 
nership; that  they  were  bound  by  the  contracts  of  each  other; 
that  all  business  transacted  by  either,  under  whatever  name, 
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"was,  in  fact,  transacted  on  their  joint  account,  and  for  the 
equal  benefit  of  both;  and  that  this  charter  party  was  entered 
into  bj  Lockwood  with  the  defendant  and  another,  since  de- 
ceased, for  the  joint  benefit  of  himself  and  the  plaintiff;  which 
fact  was  well  known  to  the  defendant. 

The  defendant,  after  having  prayed  oyer  of  the  charter  party, 
from  which  it  appeared  that  it  was  signed  by  Lockwood  only, 
pleaded  in  abatement  that  the.  charter  party  was  entered  into 
by  defendant  and  one  Coggshall  on  the  one  part,  and  by  Lock- 
wood  on  the  other,  and  by  no  other  persons  whatever;  and  that 
the  suit,  therefore,  could  be  brought  only  in  the  name  of  Lock- 
wood's  administrator,  and  not  by  the  plaintiff  as  surviving 
partner. 

The  superior  court  sustained  the  plea  of  abatement,  and  a 
writ  of  error  to  this  court  was  taken. 

MUJm  and  Smilh,  for  the  plaintiff,  contended  that  the  copart- 
nership being  established,  and  it  being  shown  that  the  acts  of 
each  were  binding  upon  both,  enough  was  shown  to  entitle  the 
plaintiff  to  this  action.  Boaon  v.  Sanclford,  8  Lev.  258;  Edare 
V.  Dawes,  Doug.  871;  WiUeil  v.  Chambers,  Cowp.  814;  Harrison 
▼.  Jackson,  7  T.  B.  207;  Ooape  v.  Eyre,  1  H.  Bl.  87;  Arden  v, 
Sharpe,  2  Esp.  624. 

Edwards  contended,  for  the  defendant,  that  this  being  an 
action  of  covenant,  it  could  not  be  supported  by  Mead,  on  an 
instrument  executed  solely  by  Lockwood.  However  the  rule 
may  be  in  the  case  of  actions  against  dormant  partners,  this 
action  is  not  maintainable.  The  contrary  doctrine  would  de- 
stroy the  individuality  of  partners  and  render  them  incapable 
of  a  separate  obligation. 

By.CouBT.    The  judgment  affirmed. 

ThiB  case  is  dted  m  aathority  by  Panons  on  Paitnenhipi  see.  105  (n.)  f. 
andh. 


Pollard  v.  Ltmak. 

[1  DAT,  166.) 

Answer  to  Bill  vx  Equity,  when  Conclusive.— The  answer  of  a  re- 
spondent to  a  bill  in  equity  praying  for  a  disdoeure  is  oondnsive  upon 
the  petitioner  as  to  the  truth  of  its  statements. 

ESUEF  IN  Equity.— Mere  loss  in  a  bargain,  loss  resulting  not  from  fraud, 
nor  the  failure  of  a  warranty,  but  from  bad  calculation  or  the  want  of 
vigilance,  is  not  a  ground  for  relief  in  equity. 
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8AMS. — ^Mere  inadeqaacy  of  consideratioii,  where  the  stipulated  cooBideim- 
tion  is  actually  received*  aff<»^  no  ground  of  relief  in  equity. 

Implied  Wabraiht  as  to  Land.— The  doctrine  of  implied  warranty 
applies  only  to  articles  susceptible  of  a  standard  quality,  or  which  are 
sold  by  samples,  and  does  not  extend  to  lands  which  have  no  standard 
quality. 

Petition  in  chancery  to  the  superior  court,  filed  by  Joseph 
Lyman,  and  certain  others,  against  one  Bobert  Pollard  aud 
George  Pickett,  respondents,  which  stated  that  on  the  fifth  of 
December,  1795,  the  petitioners  severally  advanced  to  William 
Ely  certain  sums  of  money,  amounting  with  the  sum  to  be 
furnished  by  him  to  fourteen  thousand  four  hundred  and  eleven 
dollars,  and  authorized  him,  by  power  of  attorney,  to  purchase 
such  good  unlocated  or  uncultlTated  lands  in  Virginia  as  he 
thought  would  best  promote  the  interest  of  the  person  advancing 
the  money;  he  was  also  authorized,  in  case  he  deemed  it  for  the 
interest  of  his  principal  to  bind  him  to  pay  his  proportional 
share  of  the  purchase  money;  that  the  petitioners  severally 
gave  orders  to  Ely  to  take  all  conveyances  of  the  lands  he 
should  purchase  in  the  names  of   Jonathan   Dwight,  John 
Hooker,  George  Bliss,  and  Gideon  Granger,  Jr.,  which  they 
were  to  hold  for  the  benefit  of  the  proprietors;  that  Ely  pro- 
ceeded to  Virginia  and  effected  purchases  of  lands  lying  in  that 
state,  for  the  benefit  of  the  petitioners,  according  to  the  au- 
thority given  him;  that  while  there,  the  respondents  applied 
to  him  and  proposed  to  sell  him  one  hundred  and  fifty  thousand 
acres  of  land,  which  they  represented  as  lying  in  Wythe  county, 
Virginia,   and  described  the  same  by  particular   metes  and 
bounds;  that  to  induce  Ely  to  purchase,  they  affirmed  that  they 
had  a  good  and  indefeasible  title  to  the  lands,  that  they  were 
in  a  well  settled  country,  and  had  been  located  early,  when 
there  were  large  tracts  of  land  vacant  in  that  part  of  the* state, 
and  when  the  person  locating  had  a  great  opportunity  of  select- 
ing valuable  lands,  and  that  said  tract  of  one  hundred  and  fifij 
thousand  acres  was  of  great  value;  as  a  further  inducement  the 
respondents  showed  Ely  a  map  with  various  fine  rivers  and 
streams  delineated  thereon,  as  watering  and  greatly  fertilizing 
the  land,  all  leading  through  the  same  and  connecting  with 
other  great  rivers  in  the  state,  thereby  affording  easy  access  to 
said  lands,  and  convenient  communication  therefrom  with  other 
parts  of  the  state,  which  map,  the  respondents  affirmed  to  Ely, 
was  a  true  and  just  representation  of  the  lands  and  the  waters 
upon  them;  that  Ely,  induced  by  these  representations,  and 
believing  them  to  be  true,  on  the  twelfth  of  March,  1796,  pur* 
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obaaed  of  the  respondents  said  tract  of  land,  for  which  he 
agreed  to  giye  sixteen  thousand  five  hundred  dollars,  payable 
in  installments  of  fiye  thousand  five  hundred  dollars,  and  to 
secure  the  payment  thereof,  on  the  tweniy-eighth  of  March, 
179G,  executed  three  bonds  for  five  thousand  five  hundred  dol- 
lars  each,  payable  on  the  tenth  of  June,  1796,  twelfth  of  March» 
1797,  and  twelfth  of  March,  1798,  respectively;  and  that  on 
tie  said  twelfth  of  March,  1796,  the  respondents  undertook  to 
convey  said  lands  to  Dwight,  Hooker,  BUss,  and  Granger,  for 
the  benefit  of  the  petitioners.  The  petitioners  also  stated  that 
they  had  paid  two  installments,  amounting  with  interest  to  thir- 
teen thousand  and  fifty-seven  dollars  and  fifty  cents;  and  that  on 
the  third  bond  respondents  had  brought  a  suit  before  the 
county  court,  which  they  were  trying  to  press  to  judgment* 
The  petitioners  then  averred  that  the  respondents  never  had 
any  legal  title  to  the  one  hundred  and  fifty  thousand  acres  of 
land,  or  any  part  thereof;  that  the  lands  were  of  no  value;  that 
they  were  altogether  different  from  the  description  given  to  Ely 
at  the  time  of  the  purchase;  that  the  lands  were  inaccessible 
mountains,  incapable  of  settlement;  that  the  map  shown  to  Ely 
was  a  totally  false  representation  with  reference  to  the  waters 
upon  the  tract,  and  that  many  of  the  streams  there  delineated 
never  existed;  and  that  these  facts  the  respondents  weU  knew, 
but  concealed  from  Ely  with  the  intention  of  decoying  him  into 
the  purchase  of  said  lands. 

The  bill  concluded  with  a  prayer  that  the  respondents  might 
be  compelled  to  disclose  on  oath,  all  their  knowledge  with 
respect  to  the  matters  stated,  and  asked  for  a  perpetual  injuno* 
tion  on  the  bond  in  suit,  and  for  a  restoration  of  the  money 
that  had  been  paid  on  the  other  bonds,  together  with  interest 

The  disclosure  was  ordered,  and  having  been  regularly  made 
before  commissioners  in  Virginia,  was  returned  to  the  court  and 
became  part  of  the  record.  In  tlie  disclosure,  the  respondents 
«ay  that  they  became  acquainted  with  Ely  in  the  year  1795;  that 
in  the  summer  of  that  year,  Ely  passed  through  Wythe  county, 
and  upon  his  return  had  represented  to  respondents  that  the 
lands  in  that  county  were  very  valuable;  that  respondents,  hav- 
ing a  tract  of  one  hundred  and  fifty  thousand  acres  of  land  in 
that  county  which  they  had  purchased  for  a  valuable  consider- 
ation, offered  to  sell  the  same  to  Ely,  informing  him  that  they 
knew  nothing  of  the  quality  of  the  land,  nor  had  they  or  either 
of  them  any  knowledge  of  that  part  of  the  countiy,  and  under- 
took to  give  a  deed  in  fee-simple  with  a  general  warranty  on 
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receiying  a  satifllaotoiy  price;  that  in  order  to  satisfy  Elj  with 
respect  to  the  shape  and  situation  of  said  tracts  thej  procured 
from  the  register  of  the  land-office  a  copy  of  the  plan,  and  a 
certificate  of  the  survey  as  returned  by  the  surveyor  of  Wythe 
county;  that  said  plan  contained  the  shape  and  boundaries  of 
the  tract  in  question,  the  water-courses  which  passed  through 
it,  and  the  date  of  the  entry  and  time  when  the  survey  was 
made;  that  they  showed  this  map  to  Ely,  and  if  there  were  any. 
inaccuracies  in  it,  respondents  were  not  to  blame.  They  deny 
that  they  ever  informed  Ely  as  to  the  actual  or  intrinsic  value  of 
the  land;  but  from  the  solicitude  expressed  by  him  to  become 
the  pmrchaser  thereof,  and  from  his  having  passed  through: 
Wythe  county,  they  believed  him  possessed  of  much  better 
information  than  that  which  they  possessed.  They  aver  that 
Ely  made  no  inqidry  as  to  the  situation,  quality  and  value  of 
the  land,  but  was  anxious  as  to  the  title  only.  They  admit  the 
execution  of  the  deed  in  feenmnple  with  general  warranty,  and 
the  receipt  of  the  bonds;  and  conclude  by  denying  all  fraud 
and  combination  or  knowledge  thereof. 

To  this  answer  the  general  replication  was  filed. 

The  superior  court  thereupon  proceeded  to  hear  the  case  and 
then  decreed  as  follows:  **  The  court  do  find  that  said  Ely  did 
purchase  said  tract  of  land  containing  one  hundred  and  fifty 
thousand  acres,  of  said  Pollard  and  Pickett,  as  stated  in  said 
petition;  that  the  petitioners  did  severally  furnish  money  for 
said  Ely  to  pay  it  to  him  in  the  proportions  and  upon  the  terms 
and  under  the  agreements  set  forth  in  said  petition,  and  are 
interested  in  said  land  in  proportion  severally  to  the  sums  of 
money  by  them  advanced  as  aforesaid.  And  the  court  do  find 
that  said  lands  sold  by  the  respondents  to  said  Ely  were  repre- 
sented and  held  out  to  said  Ely  by  the  respondents,  at  the  time 
of  the  purchase,  as  being  of  great  value  in  point  of  quality, 
and  their  relative  situation  with  other  lands  in  said  county  of 
Wythe,  which  said  Ely  had  viewed,  and  which  were  valuable 
for  settlements.  And  the  court  do  find  that  a  plan  or  survey  of* 
said  lands  sold  by  the  respondents  to  said  Ely,  importing  the 
same  to  be  of  good  quality  and  situation,  was  shown  to  said 
Ely  by  said  Pollard  and  Pickett,  at  the  time  of  said  sale  as  is 
set  forth  in  said  petition.  And  the  court  do  find  that  the  said 
plan  or  survey  was  not  made  by  any  actual  survey;  and  that  the 
lines  of  said  tract  sold  to  said  Ely  as  aforesaid,  were  never  run 
out  i^or  surveyed;  and  that  the  said  plan  or  survey  imported  on 
the  fa<?e  of  it  a  falsehood.     And  the  court  do  find  that  the  lands 
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sold  by  the  reepondents  to  said  Ely,  as  sei  forth  in  said  petition, 
were  not,  at  the  time  of  said  sale,  and  are  not  now  of  any  value 
whatever.  And  the  court  do  find  that  the  said  three  bonds 
mentioned  in  said  petition,  were  given  by  the  petitioners  as  the 
eoDsideration  of  said  purchase  made  by  said  Ely  of  the  respon- 
dents; and  that  two  of  said  bonds  have  been  paid;  and  that  a 
suit  is  now  depending  on  the  other  bond,  which  hath  not  been 
paid,  in  the  county  court  of  Hartford  coimty,  all  as  stated  in 
said  petition.  And  the  court  find  that  as  to  any  defect  in  the  ^ 
title  derived  to  the  x>etitioners  from  said  purchase  of  Pollard  and 
Pickett,  the  petitioners  have  adequate  remedy  at  law  upon  the 
covenants  in  said  deed  from  said  Pollard  and  Pickett,  it  appear- 
ing to  the  court  that  said  Pollard  and  Pickett  are  able  to  respond 
any  damages  that  may  be  recovered  of  them  in  any  suit  upon 
the  covenant  of  said  deed. 

"Whereupon,  it  is  ordered  and  decreed  by  this  court  that 
said  Pollard  and  Pickett,  their  counsel  and  attorneys,  be  per- 
petually enjoined  from  farther  proceedings  in  said  suit  upon 
said  bond,  in  said  Hartford  county  court,  and  from  commencing 
and  prosecuting  any  other  suit  upon  said  bond.  And  it  is  fur- 
ther decreed  and  ordered  by  this  court,  that  upon  the  petition- 
en  executing  a  deed  to  said  Pollard  and  Pickett,  their  heirs  etc., 
conformable  to  the  laws  of  said  state  of  Virginia,  releasing  to 
said  Pollard  and  Pickett,  their  heirs  etc.,  all  the  right  and  title 
to  said  lands  purchased  of  said  Pollard  and  Pickett,  as  afore- 
said, by  said  Ely,  which  the  petitioners  derived  from  said  Pol- 
lard and  Pickett  by  virtue  of  said  conveyances  from  them,  as 
stated  in  said  petition  as  aforesaid,  and  lodging  the  same  with 
the  deA  of  this  court,  on  or  before  the  seventeenth  of  Febru- 
aiy,  1803,  to  be  by  said  clerk  delivered  to  said  Pollard  and 
Pickett;  upon  their  complying  with  this  decree,  they,  the  said 
Pollard  and  Pickett  shall,  on  or  before  the  first  of  July,  1803, 
deliver  up  said  bond  on  which  said  suit  is  brought,  to  the  clerk 
of  this  court,  to  be  cancelled,  and  shall  pay  to  the  clerk  of  this 
court  for  the  use  of  the  petitioners,  the  sum  of  fourteen  thou- 
sand eight  hundred  and  seventy-six  dollars  and  fifty  cents  and 
interest  thereon  from  this  time  till  the  same  shall  be  paid;  and 
npon  the  failure  of  said  Pollard  and  Pickett  to  comply  with 
tliis  decree  upon  the  condition  and  by  the  time  aforesaid,  they 
shall  forfeit  and  pay  to  the  petitioners  the  sum  of  thirty  thou- 
s^d  dollars,  to  be  recovered  of  them,  the  said  Pollard  and 
Pickett,  according  to  law.    And  it  is  further  decreed  by  thir 
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court  that  petitioners  do  reooyer  of  the  said  Pollard  and  Pickett 
their  oosta,"* 

The  respondents  brought  a  writ  of  error  to  this  court  and 
assigned  tl^e  general  errors. 

Benson  (of  New  Tork)  and  DctggeU,  for  the  plaintifb  in  error 
contended: 

1.  That  the  superior  court  could  not  by  law  find  the  facts 
which  thej  declare  thej  found.    The  finding  contains  facts  not 

'  alleged  by  the  petition  or  confessed  in  the  answer,  as  well  as 
facts  expressly  denied  in  the  answer.  But  the  answer  is  con* 
elusive  upon  the  x>etitioners,  and  no  evidence  can  be  admitted 
to  contradict  it.    BuOer  t.  GaUing,  1  Boot,  582,  2  Swift,  475. 

2.  The  facts  which  appear  to  be  found  do  not  warrant  the 
decree.  No  fraud  on  the  part  of  the  respondents,  or  knowledge 
that  the  representations  made  by  them  were  false,  though 
charged  in  the  bill,  is  found  by  the  court.  A  mere  falsehood 
held  out  to  the  x>etitioners  without  any  fraudulent  intention, 
and  without  any  greater  knowledge  concerning  the  thing  con- 
tracted for  than  the  petitioners  themselves  had,  is  not  sufficient 
to  entiUe  them  to  relief.  1  Pow.  Con.  141.  This  was  a  bar- 
gain of  hazard;  it  was  the  evident  intention  of  the  parties  to 
speculate.  Though  the  event  showed  that  the  price  was  far 
above  the  value  of  the  land,  yet  this  affords  no  ground  of  relief. 

3.  The  petitioners  had  adequate  remedy  at  law.  WiUety. 
OverUm,  2  Boot,  388  (1  Am.  Dec.  72);  2  Com.  324;  Mitf.  104, 
105, 106;  Lathrop  v.  Bennel,  Kirby,  185. 

Edwards  and  Hosmer^  for  the  defendant  in  error. 

Bt  Coubt.  The  disclosure,  which  admitted  none  of  the  facts 
alleged  as  fraudulent  and  denied  them  all,  was  conclusive  with 
respect  to  those  facts.  Chancery  power  to  compel  a  disclosure 
has,  by  the  practice  of  this  State  from  the  beginning,  been  lim- 
ited to  the  case  of  there  being  no  other  evidence.  To  have 
extended  further  would  have  been  an  utinecessaiy  departure 
from  the  conmion  law,  and  an  unnecessaiy  exposure  to  immi- 
nent danger  of  perjury.  A  plaintiff,  ther€dfore,  to  entitie  him- 
self to  a  discovery,  avers  in  his  bill  that  the  facts  respecting 
which  he  prays  a  disclosure  rest  solely  in  the  knowledge  of  the 

•  The  editor  of  Dex*!  reports  remarks  as  follows:  •*  This  decree  was  drawn  by  the 
eoonsel,  agreed  to  on  both  sides,  and  on  such  agreement  passed  by  the  oonrt  at  nine 
o'clock  at  night,  at  the  moment  of  their  rising.  It  is  not  well  drawn.  Jndge  Tntmboll 
proposed  to  the  parties  to  oontinne  the  canse,  that  the  oonrt  might  have  time  to  —Mwit*^ 
tt}  bat  the  counsel  for  the  petitioners  insisted  on  its  being  passed." 
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defendant  or  of  the  defendant  himself;  and  to  permit  him»  after 
disclosure  is  obtained,  to  produce  other  evidence  in  proof  of 
those  facts,  is  to  permit  him  to  falsify  himself  and  to  tnfle  with 
ihe  court  and  the  conscience  of  his  adversary. 

The  court  having  found  that  Pollard  and  Pickett  were  able  to 
respond  to  any  damages  that  might  be  recoTcred  of  them  in 
aoy  suit  upon  the  covenants  of  the  deed,  if  they  had  been 
broken,  the  question  of  the  title  was  laid  out  of  the  case.  They 
further  found  that  the  lands  sold  to  Ely  were,  at  the  time  of  the 
purchase,  represented  and  held  out  to  him  by  the  respondents 
as  being  of  great  yalue  in  point  of  quality  and  their  relatiye 
situation  with  the  lands  in  the  county  of  Wythe,  which  he  had 
viewed,  and  which  were  valuable  for  settlements.  If  ''repre- 
sented and  held  out  as  being  of  great  Value  "  mean  anything 
more  than  the  exhibition  of  the  plan  which  is  included  in  the 
next  finding;  if  it  mean  that  Pollard  and  Pickett  affirmed  the 
lands  to  be  of  great  value,  or  that  they  were  located  in  the  midst 
of  a  well  settled  country' ;  the  affirmations  alleged  in  the  bill 
and  which  the  disclosure  had  denied;  the  finding  must  have 
been  vnthont  evidence  or  upon  evidence  which  was  inadmissible 
and  inoperative. 

The  only  defects  or  misrepresentations  of  the  plan  specifically 
charged  in  the  bill  were,  that  it  delineated  many  water-courses 
well  interspersed  and  connected  with  rivers  of  extensive  com- 
munication, some  of  which  water-courses  did  not,  in  fact,  exist, 
and  others  were  misplaced;  and  that  it  represented  the  land  to 
be  of  great  value  when  in  fact  it  was  of  no  value.  That  the 
plan  represented  the  land  to  be  of  great  value,  otherwise  than 
by  a  demarcation  of  water-courses  which  might  create  a  pre- 
sumption of  fertility  and  of  easy  access,  was  not  alleged.  Nor 
does  it  appear  from  the  finding  of  the  court  that  the  demarca- 
tion of  the  water-cdurses  was  at  all  incorrect;  the  finding  is 
silent  with  respect  to  them.  And  as  to  any  facts  found  respect- 
ing the  plan,  which  were  not  charged  so  specifically  that  the 
adverse  party  had  notice  to  contest  them,  it  is  not  material  what 
they  amount  to.  It  may  be  proper,  however,  to  notice  that 
whatever  misrepresentation  the  plan  may  have  contained,  it  was 
not  found  that  Ely  was  induced  by  it  to  purchase,  nor  that  Pol- 
lard and  Pickett  knew  it  to  be  incorrect,  or  had  any  agency  in 
making  it  or  procuring  it  to  be  made;  and  indeed,  the  reyerse 
of  all  these  facts  is  apparent  from  the  disclosure,  so  that  the 
allegation  wholly  fails. 

The  court  further  and  finally  found  that  the  land  was  of  no 
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Talue.  Mete  loss  in  a  baigain^  loss  not  resolting  from  fiaad 
nor  the  failure  of  a  warranty,  but  from  bad  calculation  or  the 
want  of  yigilanoe,  is  not  a  ground  for  relief.  It  could  not  be 
admitted  as  a  ground  without  rendering  all  express  contracts 
futile.  As  to  the  doctrine  of  implied  warranty  that  the  article 
■old  is  of  the  ordiniury  quality  of  articles  of  its  kind,  or  equal 
throughout  to  the  sample  e(<9en,  it  applies  only  to  articles  sus- 
ceptible of  a  standard  quality,  or  which  are  sold  by  samples, 
and  does  not  extend  to  lands  which  ^ave  no  standard  quality, 
and  must  depend  for  their  value  on  a  variety  of  circumstances, 
none  of  which  are  reducible  to  a  common  measure.  Nor  does 
the  doctrine  of  the  failure  of  the  consideration  reach  this  case. 
It  reaches  no  case  where  the  purchaser  obtains  the  article  con- 
tracted for,  and  the  purchase  was  not  induced  by  fraud,  nor  the 
quality  of  the  article  warranted.  It  is  not  having  the  stipulated 
consideration,  and  not  its  want  of  value,  which  the  doctrine 
respects.  In  this  case  it  must  be  understood,  as  there  is  nothing 
either  expressed  or  implied  to  the  contrary,  that  the  purdiaser 
took  upon  himself  the  risk  of  the  qufdity  or  value  of  the  land 
which  he  improvidently  purchased  unseen.  And  as  to  fraud,  it 
does  not  appear  that  the  seller  practiced  any  address  whatever; 
though  it  is  not  every  species  of  address  that  vitiates  a  contract. 
If  the  address  be  such  only  as  the  purchaser,  by  due  diligence 
and  circumspecticm,  might  guard  himself  against,  that  is  to  say, 
such  diligence  and  circumspection  as  in  the  ordinary  course  of 
business  usually  accompany  similar  transactions,  he  is  without 
remedy. 

There  not  appearing,  then,  from  the  record  any  sufficient 
ground  to  vnixrant  the  decree  of  the  8ni>eri(»:  court,  it  is  re- 
versed. 

DisoovEBT.— It  is  a  well-aettled  role  in  equiiy  that  when  a  bill  seeks  a 
discovery  the  plaintiff  must  distinctly  all^e  that  he  is  onable  to  prove  the 
facts  by  other  testimony:  1  Stoiy  £q.  sec.  74;  Oeltion  v.  ffoyt,  1  Johna  Ch. 
543;  Sqpnour  v.  Seymour,  4  Id.  409;  Duvallt  v.  .SOm,  2  Mxmf.  290,  296; 
£a8$  V.  Bass,  4  H.  &  Munf.  478;  Diekmmm  v.  Lewis,  34  Ala.  638;  March  v. 
Dameon,  9  Paige,  580. 

If  the  answer  wholly  denies  the  matter  of  fact  which  the  plaintiff  seeks 
to  discover  in  the  bill,  the  bill  must  be  dismissed,  as  the  denial  leaves  the 
oonrt  no  jurisdiction:  1  Story  £q.  sec  74;  RusseU  v.  Clark,  7  Cranch.  69; 
Robmeon  v.  OUbreth,  4  Bibb.  184;  Overton  v.  Searcy,  Cooke,  Tenn.  86.  This 
is  now  otherwise  by  statute  in  Connecticut.  It  is  provided  that  ''When  the 
plaintiff,  in  a  bill  in  equity,  shall  require  of  the  defendant  a  diBcovery  on 
oath  respecting  the  matter  charged  in  the  bill,  the  disclosure  by  the  defend- 
ant shall  not  be  deemed  conclusive,  but  may  be  contradicted  like  any  othet 
testimony  according  to  the  practice  in  equity:  Gen.  Stat.  1875,  44a 
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IlTADSQUAcr  OF  CONSlDEBATlON.^Mere  iiutdeqiiacy  of  ooosidenition 
Vy  itself,  and  diBoonnected  from  all  other  facts  is  not  a  sufficient  ground  for 
Mtting  aside  a  contract:  Judge  v.  Willnna,  19  Ala.  765;  Chairet  v.  Brady ^ 
10  Fla.  133;  Maddox  v.  Simmons,  31  Ga.  512;  Holmes  v.  Fresh,  9  Mo.  201; 
PoUer  V.  EveriU,  7  Ired.  Eq.  152;  Mann  v.  BeUerly,  21  Vt.  326;  W?ut<field 
V.  MeLeod,  I  Am.  Dea  650.  But  gross  inadequacy  of  price  and  inequality 
in  the  position  of  the  contracting  parties  is  a  ground  of  equitable  relief: 
Oiford  V.  Thorn,  9  N.  J.  Eq.  702.  On  this  point,  Story,  1  Eq.  Juris,  sees. 
244,  246»  says:  '*  Mere  inadequacy  of  price,  or  any  other  inequality  in  the 
bargain,  is  not,  however,  to  he  understood  as  constituting  per  se  a  groirnd 
to  avoid  a  haigain  in  equity.  Still,  however,  there  may  be  such  an  uncon- 
Bcionableness  or  inadequacy  in  a  bargain,  as  to  demonstrate  some  gross 
imposition  or  some  undue  influence,  and  in  such  cases  courts  of  equity 
ought  to  interfere  upon  the  satisfactory  ground  of  fraud.  But  then  such 
onconscionableness  or  such  inadequacy  should  be  made  out  as  would  (to  use 
an  expressive  phrase),  shock  the  conscience,  and  amount  in  itself  to  conclu- 
sive and  decisive  evidence  of  fraud.  And  where  there  are  other  ingredients 
in  the  case  of  a  suspicious  nature,  or  peculiar  relations  between  the  parties, 
gross  inadequacy  of  price  must  necessarily  furnish  the  most  vehement 
presumption  of  fraud."  There  is  a  very  accurate  statement  of  the  law  in 
Eobertson  v.  Smilh,  11  Tex.  211,  holding  that  where  a  party  has  made  a 
disadvantageous  contract  from  carelessness  and  inattention,  and  when  there 
has  been  no  mistake  of  fact  or  fraud,  such  par^  cannot  be  relieved  from 
the  eontnet;  a  principle  identical  with  that  laid  down  in  Polkurd  r.  Lfmaau 


Griswold  V.  Brown. 

[1  DAT,  180.] 

Aunov  or  Tbbspabs  Suevives  to  AdministratoIl— An  action  ol  tres- 
pass for  entering  upon  the  land  and  burning  the  mills  of  the  intestate, 
in  his  lifetime,  survives  to  the  administrator. 

Ah  action  of  trespass  was  brought  by  Nathaniel  Oriswold 
against  Brown  and  Moore,  for  entering  the  plaintiffs  close  and 
burning  his  mills.  The  suit  was  prosecuted  to  a  final  judgment 
before  the  superior  court,  and  a  Terdict  obtained  against  both 
the  defendants.  A  motion  for  a  new  trial  was  thereupon  made, 
during  the  pendency  of  which  Griswold,  the  plaintiff  in  the 
original  action,  died;  and  a  citation  issued  to  friend  Oriswold, 
the  administrator,  to  appear  and  defend.  The  administrator 
appeared  and  pleaded  that  the  action  in  which  a  new  trial  was 
sought,  being  an  action  of  trespass,  could  not  be  prosecuted  by 
an  administrator,  and  therefore  the  petition  for  a  new  trial  ought 
to  be  dismissed.  The  court  adjudged  the  plea  insufScient  and 
granted  a  new  trial.  On  the  second  trial  the  defendants 
pleaded  severally  not  guilty,  and  a  verdict  was  found  against 
Moore  lEUid  in  iavor  of  Brown. 
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The  adminiBtaraior  brought  a  writ  of  error  and  assigned  aii 
errors:  1.  That  the  superior  court  proceeded  to  hear  the  peti- 
tion, and  to  grant  a  new  trial  after  the  death  of  the  plaintiff  in 
the  original  action;  2.  That  the  said  court  proceeded  to  the 
second  trial,  committed  the  case  to  the  juty,  and  rendered  judg« 
ment  therein. 

Ingersoll  and  Edwards^  for  the  plaintiff  in  error,  contended 
that  the  petition  was,  by  the  death  of  Nathaniel  Oris  wold, 
abated,  and  could  not  be  reyived  against  the  administrator. 
The  original  action  being  for  a  trespass  on  a  freehold  estate,  it 
could  not  be  prosecuted  bj  the  personal  representatiTc  of  the 
plaintiff  after  his  decease.  Hawbly  v.  TroU,  Cowp.  876;  2  Bac. 
Ab.  439,  440;  11  Yin.  Ab.  123;  Stat.  Edw.  HI. 

Ooodrich  and  Dana^  lot  the  defendants  in  error,  contended 
that  it  was  competent  for  the  court  to  proceed  in  the  petition 
after  the  death  of  Nathaniel  Griswold,  and  to  grant  a  new  triaL 
The  original  action  was  for  damages,  not  for  title,  and  had  the 
plaintiff  died  before  the  trial,  the  action  would  have  surviTed. 
The  maxim,  acHo personalia  morUur  cum  persona,  has  not  a  gen- 
eral, much  less  a  universal  application.  Hamhly  t.  TroU,  Cowp. 
875.  It  has  not  the  same  application  as  to  torts  done  to  and 
done  by  the  testator.  2  Bac.  Ab.  445;  Berwick  y.  Andrevos,  1 
Salk.  814,  S.  C.  2  Ld.  Baym.  971;  WiUiams  t.  Carey,  1  Salk. 
12,  S.  C.  1  Ld.  Baym.  40;  Crossier  v.  Ogleby,  1  Str.  60;  King  v. 
4yloff,  1  Salk.  295;  Esp.  Dig.  295;  Ruiland  v.  Ruiland,  Cro.  Eliz. 
877,  378;  Went.  Ex,  65;  Tol.  Ex.  895.  The  principle  of  the 
statute,  4  Edw.  HE.  S.  6,  by  which  an  action  is  given  to  exec- 
utors for  goods  taken  out  of  their  testator's  possession,  extends 
to  cases  of  damages  done  to  the  realty.  LiLcy  v.  Levington,  1 
Vent.  176;  Justice  Moreion's  case^  Id.  80;  SmaUwood  v.  Coventry, 
Esp.  Dig.  439. 

Bt  Coubt.    The  judgment  affirmed. 


See  MiddleUmr.  Robimon,  1  Am.  Dec.  696^  and  Avery  v.  Moore,  Id.  MO, 
for  dedttODB  on  the  Mune  qoMtion. 
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BosTwicK  V.  Lewis. 

[1  DAT,  350.] 

FftAUD  AHD  CoirspniAGY  IN  Salb  of  Real  Estate.— Tlio  plaintiff  woa 
indnced  to  buy  and  take  a  warranty  deed  of  certain  lands  from  N.  by 
the  fraudulent  and  false  representations  of  N.  and  others,  who  had 
combined  together  for  the  purpose,  that  N.  had  a  good  title,  and  thai 
the  lands  were  of  good  quality;  it  was  held  that  an  action  on  the  case 
would  lie  against  aU  the  confederates  for  this  fraud,  on  proof  that  the 
title  to  a  part  of  the  land  was  never  in  N.,  and  that  the  residue  was  of 
no  valua 

Action  on  the  case.  The  declaration  substantially  stated  that 
in  January,  1796,  the  defendants  (the  appellants  in  this  court) 
affirmed  to  the  plaintiff  that  Austin  Nichols  was  the  owner  and 
proprietor  in  fee  of  a  tract  of  land  in  Virginia,  containing  forty- 
five  thousand  acres;  and  well  knowing  that  he  was  not  the  owner, 
and  that  the  land  was  of  no  value,  but  mountainous  and  rocky, 
and  unfit  for  cultivation,  they  conspired  together  to  induce  the 
plaintiff  to  buy  a  portion  of  the  said  tract,  at  twenty-five  cents 
per  acre;  and  intending  to  cheat  and  defraud  the  plaintiff,  and 
to  share  among  themselves  the  profits,  did,  to  carry  out  the 
purpose  aforesaid,  severally  and  respectfully  affirm  and  repre- 
sent to  the  plaintiff,  that  Nichols  was  the  owner  of  the  tract, 
and  that  the  same  was  of  an  excellent  quality,  and  well  adapted 
to  agricultural  purposes.  And  in  pursuance  of  an  agreement 
and  conspiracy  entered  into  by  the  defendants,  and  to  induce 
the  plaintiff  to  purchase,  Ebenezer  Smith  and  Daniel  Smith, 
two  of  the  defendants,  did  falsely  affirm  to  the  plaintiff,  that 
they  had  had  great  opportunities  for  informing  themselves  of 
the  title  and  quality  of  the  land,  and  that  it  was  of  an  excel- 
lent quality,  worth  more  than  twenty-five  cents  per  acre,  and 
could  not  be  purchased  for  less,  and  that  the  title  of  Nichols 
was  good  and  valid.  And  said  Bostwick,  in  pursuance  of  an 
agreement,  combination  and  conspiracy,  made  by  the  defend- 
ants, pretended  and  ostensibly  agreed,  to  become  a  purchaser 
of  one-fourth  of  said  tract,  at  twenty-five  cents  per  acre;  and 
proposed  to  the  plaintiff  to  join  in  a  purchase  of  said  tract,  at 
the  said  price,  and  represented  that  it  was  of  an  excellent 
quality,  and  that  Nichols's  title  was  good  and  valid;  that  he 
had  exerted  himself  to  find  the  truth  respecting  it,  and  the 
land  was  really  worth  twenty-five  cents  per  acre,  and  unless 
purchased  immediately  the  opportunity  would  be  lost;  and 
said  Bostwick  presented  to  the  plaintiff  a  pretended  map,  and 
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falselj  and  fraudulentlj  affirmed  that  the  map  contained  a  true 
description  of  the  land,  from  which  map  it  appeared  the  land 
was  good  lowland,  well  fitted  for  agricultural  purposes;  and 
the  plaintiff  relying  upon  the  affirmations  and  representations 
aforesaid,  did,  on  the  twelfth  of  February,  1796,  purchase  of 
said  Nichols,  the  one  fourth  part  of  the  tract,  and  paid  for  the 
same  the  sum  of  two  thousand  eight  hundred  and  twelve  dol- 
lars and  twenty-five  cents,  which  sum  the  defendants  divided 
between  themselves.  And  said  Nichols,  in  pursuance  of  said 
agreement  and  combination,  did  give  to  the  plaintiff  and  said 
Bostwick,  and  two  others,  a  deed  of  said  tract  of  land.  And 
said  Nichols  had  no  title  at  the  time  of  executing  the  deed,  and 
such  Bostwick  never  was  a  purchaser  of  any  part  of  said  land, 
but  ostensibly,  and  to  decoy  the  plaintiff,  and  in  pursuance  of 
said  combination,  nor  did  he  ever  pay  anything  for  said  land^ 
but  said  Nichols,  as  soon  as  said  deed  was  executed,  discharged 
Bostwick  from  the  payment  of  anything  on  account  of  said 
land.  And  the  plaintiff,  in  consequence  of  said  conspiracy, 
has  lost  all  the  money  which  he  paid  said  Nichols,  and  is 
injured,  etc. 

On  the  trial  in  the  superior  court,  Nichols  suffered  a  default, 
and  the  other  defendants  severally  pleaded  not  guilty.  The 
plaintiff  exhibited  in  evidence  a  deed  of  the  described  land,  the 
execution  and  acknowledgment  of  which  were  admitted.  He 
then  offered  in  evidence  certain  patents  in  favor  of  Jacob  Pate 
and  otiiers,  to  prove  that  at  the  time  of  the  execution  and  de- 
livery of  the  deed,  about  nine  thousand  acres  had  been  taken 
up,  surveyed  and  granted  by  Virginia  to  Pate  and  others,  and 
that  the  title  to  such  was  not  in  Nichols,  but  in  these  parties, 
and  that  Nichols  had  no  right  to  sell  the  same.  The  plaintiff 
offered  to  prove  by  other  testimony,  that  the  remainder  of  the 
land  was  of  no  value.  The  defendants  objected  to  any  proof 
of  a  defect  of  title;  because  the  plaintiff  had  his  remedy  by  a 
suit  upon  the  covenants  in  the  deed.  The  court  admitted  the 
patent  in  evidence  on  the  ground  that  by  such  testimony  the 
plaintiff  might  evince  that  the  land  attempted  to  be  convened 
by  said  deed,  exclusive  of  the  nine  thousand  acres,  was  of  no 
value.  A  verdict  was  found  and  judgment  rendered  against  two 
of  the  defendants;  and  the  present  appeal  was  taken  on  the 
ground  that  the  testimony  objected  to  was  improperly  admitted. 

IngersoU  and  Smiih,  for  the  appellants,  contended  that  the 
evidence  of  the  patents  ought  not  to  have  been  admitted.  The 
remedy  of  Lewis  was  upon  the  covenants  in  his  deed,  which 


Digitized  by 


Google 


June,  1804.]  Bostwioe  v.  Lewis.  75 

covenants  embody  the  whole  contract  and  stipnlations  between 
the  parties.  A  party  can  obtain  no  more  damages  in  an  action 
on  the  case  than  in  an  action  on  the  covenants,  and  in  neither 
is  it  necessary  to  show  the  defendant  knew  he  had  no  title.  An 
action  of  fraud  is  sustained  on  the  ground  that  a  title  has  been 
given  which  is  worth  nothing.  The  deed  having  covenants  of 
seisin  and  warranty,  no  action  would  lie  except  on  the  covenants 
until  it  was  shown  Nichols  was  bankrupt;  and  no  authority 
could  be  shown  where  such  an  action  was  sustained  in  Qreat 
Britain.  In  this  case  there  are  other  persons  not  parties  to  the 
deed.  The  action  will  not  lie  against  iSiem  and  Nichols,  for 
there  is  another  remedy  against  him;  and  therefore  no  evidence 
can  be  produced  to  show  that  the  other  defendants  combined 
with  Nichols.  If  such  an  action  as  this  would  lie,  there  would 
be  two  concurrent  reinedies  for  the  same  thing. 

The  evidence  offered  was  wholly  irrelevant;  for  showing  that 
the  title  to  part  of  this  land  was  not  in  Nichols,  did  not  tend 
in  the  least  to  show  that  the  remainder  was  of  no  value.  No 
cause  of  action  is  shown.  The  strongest  allegations  are  that 
the  defendant  represented  the  land  as  excellent,  well  worth 
twenty-five  cents  an  acre.  This  is  merely  an  opinion;  no  fact  is 
affirmed.  If  a  man  declares  that  there  is  a  mountain  of  salt, 
or  lake  of  whisky  upon  his  land,  he  affirms  a  fact,  and  if  false, 
an  action  will  lie;  but  if  he  states  that  he  has  an  excellent  horse 
well  worth  fifty  dollars,  and  the  horse  is  not  worth  that  sum,  no 
action  will  lie,  for  the  maxim  cavecU  emptor  will  apply;  for  the 
purchaser  might  have  examined  and  judged  for  himself.  An 
extravagant  representation  of  the  value  of  a  small  farm  in  this 
State  would  not  be  a  ground  of  action;  and  the  reason  of  the 
case  is  the  same  if  the  land  lies  in  Virginia. 

The  law  will  not  encourage  the  indolent,  nor  pay  the  buyer 
for  shutting  his  eyes.  In  Padey  v.  Ih'eeman,  8  T.  B.  66  BuUer, 
J.,  says,  ''  the  buyer  of  land  is  at  his  peril  to  see  to  the  title." 
Mere  affirmations,  unaccompanied  with  fraud,  will  not  furnish 
a  ground  of  action.  Farkingan  v.  Lee,  2  East.  814.  There 
have  been  decisioas  in  the  superior  court  sustaining  a  recovery 
for  fraud  in  the  sale  of  lands.  A  state  of  things  has  existed 
which  induced  that  court  to  adopt  principles  which  in  more 
settled  times  would  never  have  been  recognized.  But  these 
opinions  have  never  been  sanctioned  by  this  court;  and  the  case 
of  FoUard  v.  Lyman,  ante,  63,  so  far  as  it  went,  was  in  oppo  * 
ation  to  the  principle  contended  for. 
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Edwards  and  Daggett,  for  the  respondents,  insisted  that  tiie 
testimony  was  properly  admitted;  though  the  reason  given  for 
its  admission  may  be  incorrect. 

Notwithstanding  Lewis  had  a  warranty  deed,  and  Nichols 
was  responsible,  the  evidence  was  proper;  for  damages  are  not 
now  claimed  of  Nichols  solely,  but  of  him  and  others,  for  com- 
bining with  them  to  defraud  the  plaintiff.  Lewis  took  this  deed, 
because  Bostwick  and  others  represented  to  him  facts  which 
did  not  exist;  and  now  it  is  urged  as  a  reason  why  they  should 
be  liable  that  they  did  actually  induce  the  plaintiff  to  receive 
the  deed.  Having  a  right  of  action  against  all,  the  plaintiff  is 
not  bound  to  proceed  against  one  only. 

He  has  a  right  to  this  action,  because  in  this  greater  damages 
may  be  recovered  than  on  an  action  on  the  warranty.  The  rule 
there  is  the  consideration  and  interests  [Not  in  Connecticut, 
see  Ebrsford  v.  Wright,  1  Am.  Dec.  8.]  In  actions  of  fraud, 
there  is  no  estabh'shed  rule  of  damages;  the  juiy  give  damages 
according  to  their  judgment.  So  the  testimony  was  proper  to 
increase  the  damages.  The  deed  introduced  is  nothing  more 
than  evidence  of  a  bargain  and  sale.  But  it  is  said,  there  are 
no  allegations  in  the  declaration,  which  authorize  a  recovery. 
It  is  stated  that  the  defendants  combined  to  cheat  the  plaintiff; 
that  they  severally  affirmed  that  the  land  was  of  an  excellent 
quality,  not  mountainous  or  rocky,  well  fitted  for  agricultural 
purposes;  that  Bostwick  showed  him  a  map,  on  which  the  land 
appeared  to  be  intervale,  well  adapted  for  improvement.  Rep- 
resentations more  strong  could  not  be  made.  But  it  is  said  no 
action  can  be  maintained  for  fraud  in  the  sale  of  land,  and  this 
is  represented  to  be  the  law  of  Great  Britain,  and  the  doctrine 
of  our  ancestors.  The  case  of  BossweU  v.  Vaughn,  Cro.  lac. 
196,  is  the  only  case  which  goes  to  prove  the  doctrine  advanced 
in  any  degree,  and  that  has  been  long  exploded.  In  Eisney  v. 
Selby,  1  Salk.  211,  where  the  seller  affirmed  that  he  received  a 
certain  rent,  and  it  proved  to  be  less,  the  plaintiff  recovered. 
It  is  admitted  that  actions  of  this  kind  have  been  supported  in 
the  superior  court;  and  the  reasons  in  Pollard  v.  Lyman,  in  this 
court,  do  not  counteract  these  decisions.  In  Norton  t.  HaJthe^ 
way,  they  must  have  been  recognized.  The  principles  of  that 
case  were  the  same  as  of  this,  although  it  was  not  so  strong  a 
case.  If  then  it  were  clear  that  such  actions  could  not  be  sus- 
tained  in  Great  Britain,  our  courts  have  gone  too  far  to  recede. 

By  OouBT.     The  judgment  was  affirmed. 
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The  case  of  Norton  v.  Hatheway  upon  a  similar  point,  was  rlncided  in 
the  supreme  court  of  errors,  in  1800,  of  which  tho  following  account  is  given 
in  a  note  in  1  Day,  255:  The  original  action  was  brought  by  Joshua  Hathe- 
way against  Philo  Norton,  Austin  Nichols,  and  four  others,  for  fraud  in  the 
sale  of  Viiginia  land.  The  declaration  charged  the  defendants  with  having 
entered  into  a  combination  to  defraud  the  plaintiff.  To  effect  their  purpose, 
two  of  them  applied  to  the  plaintiff,  and  proposed  to  sell  him  25,000  acres  of 
land,  lying  in  Russell  county  in  Virginia;  and  to  induce  him  to  give  a  great 
price  for  the  same,  they  affirmed  to  him  that  the  land  was  of  an  excellent 
quality,  having  a  rich  soil,  and  covered  with  valuable  timber;  that  it  was 
well  worth  half  a  dollar  per  acre,  and  that  the  title  was  unquestionable. 
The  plaintiff,  relying  upon  these  representations,  agreed  to  purchase  said 
land;  and  to  pay  for  the  same  two  shillings  threepence  per  acre.  The  two 
defendants  abovementioned  then  executed  a  bond  to  the  plaintiff,  in  the 
penal  sum  of  six  thousand  pounds,  either  to  procure  for  him  from  the  com- 
monwealth of  Virginia  a  patent  of  the  land,  or  to  give  him  their  warranty 
deeds  thereof,  within  a  speciffed  time,  and  the  plaintiff  on  his  part,  gave 
his  bond,  in  the  penal  sum  of  six  thousand  pounds,  conditioned  for  the  pay- 
ment of  the  purchase  money  amounting  to  two  thousand  eight  hundred  and 
twelve  pounds  ten  shillings.  These  defendants  procured  within  the  speci- 
fied time,  and  presented  to  the  plaintiff  a  patent,  purporting  to  be  a  grant 
of  twenty  thousand  acres  of  land  from  the  commonwealth  of  Virginia,  signed 
by  the  governor,  which  the  plaintiff  refused  to  accept  The  representations 
made  by  them  to  the  plaintiff  were  &lse;  the  land  was  not  of  a  good  quality; 
the  defendants  had  no  title  to  it;  and  Viiginia  had  none  at  the  time  said 
patent  issued.  TThe  defendants  pleaded  severally  not  guilty;  issue  was 
joined  to  the  jnry;  and  a  verdict  was  found;  and  judgment  rendered  for  the 
plaintiff  The  principal  exception,  taken  in  error,  was,  that  no  legal  ground 
of  damages  appears  in  the  declaratron.  The  authority  of  the  cose  of  Bo9^ 
wkk  V.  Leun»t  is  not  shaken  in  Connecticut  In  Shenoood  v.  Salmon,  2  Day 
142,  the  court  took  different  ground,  but  this  decision  was  overruled  in  a 
suit  in  equity  between  the  same  parties  in  5  Day,  448,  and  the  authority  of 
Bottwkk  V.  LtwU  and  Norton  v.  Hautheway  affirmed.  And  here  let  it  be  ob« 
aervedy  that  the  learned  editor  of  the  American  Reports  eironeously  cites 
Sherwood  V.  Salmon  itom  the  2nd  of  Day,  overlooking  the  fact  that  it  has 
been  overruled.  15  Amt  Rep.  385i  Its  authority  has  in  several  cases  been 
xeooginxed  by  other  courts.  Thus  it  is  cited  in  WardeU  v.  Fosdkk,  13  Johns. 
325;  in  Coon  v.  Atweil,  46  N.  H.  510;  and  in  Peabody  v.  Phelps,  9  CaL  213. 

Fbaud  in  Sale  of  Real  Estate. — Questions  of  fraud  arising  out  of 
the  sale  of  real  estate,  have  given  rise  to  much  discussion  in  our  courts;  and 
it  must  be  admitted,  that  the  decisions  still  differ  regarding  what  affirma- 
tions or  representations  in  the  sale  of  real  estate,  are  actionable  as  being 
fraudulent.  Before  examining  the  cases  in  reference  to  this  subject,  let  us 
first  lay  down  a  few  general  propositions,  well  settled  by  authority,  on  the 
question  of  false  and  fraudulent  representations  as  a  ground  of  action,  and 
perhaps  the  principles  of  the  cases  will  be  more  readily  appreliended  after 
rach  consideration. 

A  representation  to  be  considered  fraudulent  in  law  must  be  made  by  a 
▼endor  in  regard  to  some  existent  facts  within  his  own  knowledge,  and  in 
respect  to  which  another  acts  to  his  detriment  in  sole  reliance  on  such  rep- 
resentation. Hence  an  honest  statement  of  a  fact  made  to  another  about 
to  act  on  such  statement,  and  who  does  act  to  his  detriment,  will  not  create 
a  liability  on  the  party  making  such  statement;  it  must  be  further  shown 
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that  he  knew  the  foleity  of  his  statement  As  bearing  out  this  general 
statement,  see  2  Kent  Com.  485;  Kerr  on  Fraud  and  Mistake,  Am.  ed.  82; 
Collin*  V.  Evans,  5  Q.  B.  820,  826;  Barley  v.  Walford,  9  Id.  197;  Omrod  v. 
mth,  14  M.  &  W.  651;  CMlders  v.  Wooler,-  2  EL  &  £.  287;  Mahurin  v. 
Harding,  28  N.  H.  128;  Caae  ▼.  BoughUm,  11  Wend.  106;  Meyer  v.  Amidon, 
45  N.  Y.  169;  Shnar  ▼.  Canady,  53  Id.  298.  It  is  further  well  settled  that 
mere  affirmations  as  to  value,  or  in  respect  to  any  matter  which  is  merely 
an  opinion,  probability  or  expectation,  and  as  to  which  men  may  honestly 
differ,  cannot  give  a  right  of  action  for  fraud  or  deceit  In  this  respect  one 
man's  observation  and  intelligence  are  as  good  as  anotiier;  and  a  vendee, 
in  such  cases,  is  bound  to  use  his  own  judgment  8o  the  vendor  may  ex- 
aggerate, puff,  or  praise  at  random  the  goods  he  is  selling,  as  far  as  the 
credulity  of  the  buyer  will  permit,  without  being  liable  for  fraud.  The 
common  law  here  adopts  the  maxim  of  the  civil  law,  simplex  commendctUo 
non  obligat:  8ugden  on  Vendors,  voL  i,  p.  3,  l4th  ed.;  Harvey  v.  Young, 
Yelv.  21;  EUis  v.  Andrew,  66  N.  Y.  83j  8.  C.  15  Am.  Rep.  379;  Shnar  y. 
Canady,  53  N.  Y.  298;  Tuekr,  Downing,  76  Dl.  71;  2  Kent  Com.  485. 
But  as  limiting  the  proposition  first  stated,  a  person  will  be  liable  on  the 
ground  of  fraud  when  he  makes  a  positive  afitoaation  in  respect  to  a  matter, 
though  he  may  not  have  any  knowledge  as  to  its  falsity;  his  undertaking, 
as  of  his  own  knowledge,  to  assert  the  truth  of  that  which  he  does  not 
know  to  be  true,  is  a  fraud  on  the  party  dealing  with  him,  who  may  theil 
very  properly  rely  and  act  on  his  statement.  This  principle  Is  now  well 
recognized  and  supported  by  authority:  1  Story  Eq.,  sec  193;  Hayerc^ft  v. 
Creasy,  2East,  92;  Evams  v.  Edmonds,  13  C.  B.  777,  786;  fjdbdell  v.  Baker, 
I  Met  193;  BenneU  v.  Judson,  21  N.  Y,  188;  Cahot  v.  Christie,  42  Vt  121; 
&  C.  1  Am.  Rep.  331;  Meyerv.  Amidon,  45  N.  Y.  169.  8o  a  party  is  held 
liable  for  a  false  representation,  where  the  facts  are  peculiarly  within  his 
own  knowledge,  and  whether  he  had  knowledge  or  not,  it  will  be  presumed 
he  must  have,  otherwise  he  is  guilty  of  nsgligence  amounting  to  a  frantt: 
Jarret  v.  Kennedy,  6  C.  B.  319;  Taylor  v.  A^ton,  11  M.  &  W.  401;  Coon 
V.  A  twell,  46  N.  H.  510.  Now,  while  these  general  principles  are  admitted, 
it  is  daimed  that  in  respect  to  the  sale  of  real  estate,  where  deeds  are  gives 
with  covenants,  they  do  not  altogether  apply;  for  the  party  suffering  dam- 
age has  his  remedy  on  the  covenants  in  the  deed,  and  he  should  not  besides 
bave-a  ri^t  of  action  for  the  deceit  or  fraud.  This  was  one  of  the  reasons 
niged  against  the  action  in  the  principal  case;  and  this  reason  has  had 
much  influence  in  the  decision  of  some  of  the  cases.  On  this  ground. 
Field,  J.,  in  Peabody  v.  Phelps,  9  CaL  213,  held  an  action  for  innd  in  re- 
vpect  to  title  would  not  lie.  While  this  may  be  true  when  a  person  makes  a 
representation  on  which  another  acts  in  the  purchase  of  real  property,  with- 
out any  knowledge  of  the  falsity  of  the  representation,  thus  evincing  no 
intent  to  deceive;  it  becomes  quite  a  different  question  when  he  knowingly 
asserts  as  a  fact,  or  makes  a  statement  which  is  false  to  induce  another  to 
act,  and  the  latter  in  reliance  on  such  statement  does  act  to  his  detriment 
An  element  of  turpitude  then  enten  into  his  conduct;  he,  in  fact,  has  com- 
mitted a  tortious  act,  such  as  the  law  takes  notice  of,  and  for  which  it 
gives  a  remedy  in  an  action  of  deceit  In  the  former  case,  his  liability  is 
ex  contractu:  in  the  latter  es  deUcto.  Therefore,  it  is  now  well  settled  that 
actions  for  fraud  in  the  scje  of  real  estate  will  lie  notwithstanding  the  con- 
veyance is  made  with  covenants;  but  the  question  is  in  respect  to  what 
lepresentation  will  fraud  be  predicated?    Here  the  cases  vary. 

Feaitd  in  Respect  to  Title.— The  cose  of  Bostwiek  v.  Lewis  does  not 
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go  80  &r  as  to  decide  that  a  fraudulent  representation  as  to  title  is  actioi^ 
able.  Bronson,  J.,  in  Ids  dissenting  opinion  in  Whitney  v.  AUaire^  1  Comst 
316,  referring  to  it,  says:  *'  In  Boatwiek  v.  Ltwis  there  was  n  combination 
to  de&and  the  purchaser  in  relation  to  the  quality  of  the  land  as  well  as 
the  title  to  it;  and  it  may  fairly  be  inferred  from  the  report  that  the  recovery 
was  on  the  ground  of  fraud  in  relation  to  quality  alone.  Although  evi- 
dence was  given  that  the  title  to  a  part  of  the  property  was  out  of  the  veii>- 
dor^  it  was  admitted  for  the  sole  purpose  of  showing  that  the^  residue  of  the 
tract  was  of  no  value."  In  the  same  opinion,  he  says  he  never  knew  a  case 
where  an  action  had  been  allowed  on  this  ground.  The  same  opinion  was 
given  by  Field,  J.,  in  Peabody  v.  Phelps,  8  CaL  213,  who  evidently  followed 
Bronson,  J.,  in  his  dissenting  opinion.  But  this  case  was  afterward  ques- 
tioned in  WrigJU  v.  CariUo,  22  CaL  595.  But  the  point  has  been  expressly 
decided  in  several  cases  that  a  false  representation  respecting  title,  the 
vendee  relying  on  it,  is  actionable.  The  cases  in  New  York  holding  that 
the  action  will  lie  are:  Wardell  v.  Fomiiek,  13  Johns.  325,  holding  that  an 
action  on  the  case  for  a  deceit  will  lie  for  fraudulently  selling  land  which 
has  no  real  existence,  notwithstanding  any  covenants  in  the  deed;  Cuiver 
V.  Avery,  7  Wend.  380,  where  an  action  was  sustained  against  a  loan  com- 
missioner for  fraudulently  representing  land  he  sold  free  of  incumbrances, 
and  that  a  good  title  would  be  given.  So  it  was  held  in  JHonell  v.  Colden, 
13  Johns.  395,  that  a  false  representation  as  to  a  certain  water  privilege 
attached  to  land  was  actionable.  In  Clark  v.  Baird,  9  N.  Y.  183,  it  was 
held  the  action  would  lie.  Johnson,  J.,  says:  "I  see  no  other  ground 
upon  which  this  part  of  the  charge  could  be  reasonably  objected  to  except 
upon  the  ground  that  an  action  will  not  lie  against  the  vendor  of  real  estate 
for  a  false  and  fraudulent  representation  respecting  the  fact  of  title.  Upon 
that  question,  if  it  is  not,  technically  speaking,  determined  by  the  decision 
of  this  court  in  Whitney  v.  Allaire,  1  Comst  305»  I  think  the  opinion  of  the 
majority  of  the  court  entirely  satisfactory.'*  In  Oiotniher  v.  Oerding,  3 
Head,  197»  it  was  expressly  held  that  the  action  would  lie,  the  court  citing 
as  authority  the  cases  in  New  York,  Monell  v.  Colden  and  Culver  v.  Avery, 
The  same  point  was  decided  in  Wade  ▼.  Shurman,  2  Bibb,  583,  and  in 
Hay  V.  Bomner,  U  Tex.  629. 

Fraud  as  to  Quautt  ob  Situation.— Where  a  purchaser  is  on  the 
groond,  or  is  within  easy  distance  of  the  land,  it  Is  his  own  mistake  or 
ne^igence  if  he  reliea  on  the  representations  of  the  vendor  as  to  the  quality 
or  situation  of  the  land,  as  if  it  were  represented  to  be  good  arable  land, 
good  grass  land,  not  monntainous,  or  that  it  had  some  privilege  in  respect 
to  water  or  other  communication;  but  where  there  is  no  such  opportunity 
given,  as  where  the  land  lies  at  a  great  distance  and  this  examination  is 
not  practicable,  the  vendee  may  well  rely  on  the  representation  of  the 
vendor,  and  if  false,  have  an  action  for  the  fraud.    Spalding  v.  Hedgee,  2 
Pa.  St.  240;  Journey  v.  Hunt,  Coxe,  235,  1  Am.  Dec.  202;  Sta^  v.  Gaillard, 
2  Bay,  11,  1  Am.  Dec.  628;  Maggart  v.  Freeman,  27  Ind.  531.     So  in  Sand- 
ford  V.  Handy,  23  Wend.  260,  false  representations  as  to  the  location  of 
land  were  held  to  be  actionable  if  the  purchaser  had  not  an  opportunity  at 
the  time  of  seeing  the  land.    This  was  very  clearly  determined  in  Bennett 
y.  Judson,  21  N.  Y.  238.    The  complaint  stated  that  the  defendant  for  the 
purpose  of  effecting  a  sale  to  the  plaintiff  of  certain  lands  in  the  states  of 
JtKi?>ni».  and  Illinois,  made  hUae  and  fraudulent  representations  in  respect 
to  their  location,  proximity  to  a  river  and  railroad,  their  agricultural  qual- 
ities etc.,. and  the  plaintiff  confiding  in  such  representations,  bought  th^ 
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land,  paid  for  it,  and  inooired  expenses  in  removing  his  feimily  to  the  same, 
and  bringing  them  back  after  he  discovered  that  the  representations  were 
false,  and  the  lands  comparatively  worthless.  The  sale,  it  appeared,  was 
made  by  the  agent  of  the  defendant,  and  the  defense  was  made  that  the 
principal  had  no  personal  knowledge  as  to  the  land.  It  was  held  that  the 
action  would  lie,  and  the  doctrine  was  affirmed  that  one  who,  without 
knowledge  of  its  truth  or  falsity,  makes  a  material  representation,  is  guilty 
of  fraud  as  much  as  if  he  knew  it  to  be  untrue.  The  same  doctrine  has 
lately  been  held  in  New  York,  in  Indianapolis  and  O.  R,  R.  Co.  v.  Tyng^  63 
N.  Y.  653.  Under  what  circumstances  an  action  can  be  maintained  for 
false  representations  as  to  the  value  or  situation  of  real  estate,  is  well  stated 
in  Parker  V.  MouUon,  114  Mass.  99;  S.  C.  19  Am.  Rep.  315.  There  it  is 
held  that  false  representations  as  to  the  condition,  situation  or  value  of  real 
estate  knowingly  made  by  the  vendor  to  the  purchaser,  are  not  actionable 
unless  the  purchaser  has  been  fraudulently  induced  to  forbear  inquiry  as 
to  their  truth;  and  in  such  case  the  means  by  which  he  has  been  thus  in- 
duced to  forbear  inquiry  must  be  spedfcally  set  forth  in  the  declaration. 

Fbaud  as  to  VALtTE.— The  general  principle  has  been  stated  that  it  is 
not  considered  fraudulent  for  a  vendor  to  make  a  false  affirmation  as  to  the 
value  or  cost  of  his  property.  This  may  naturally  be  expected  in  a  vendor, 
and  consequently  both  parties  deal  with  eaeh  other  at  arm's  length.  So 
it  is  laid  down  in  2  Bac.  Abr.  594,  that  '*  if  A.  possessed  of  a  term  for  years 
offers  to  sell  it  to  B.,  and  says  that  a  stranger  would  have  given  him  twenty 
pounds  for  this  term  by  which  means  B.  buys  it,  though  io  truth  A.  was 
never  offered  twenty  pounds,  no  action  on  the  case  lies,  though  B.  is  thereby 
deceived  in  the  value.**  This  doctrine  is  applied  in  HoJbrooh  v.  Connor ^  60 
Me.  578,  where  it  is  held  that  fraudulent  misrepresentation  of  a  vendor  of 
real  estate  as  to  the  price  which  he  pa'  1  therefor,  are  not  actionable.  And 
in  Banta  v.  Palmer^  47  IlL  99,  a  vendo.*  asserted  he  paid  eighty-five  doUan 
an  acre,  when  it  was  in  fi&ct  but  seventy-five  dollars,  and  in  consequence 
the  vendee  was  induced  to  pay  eighty -five  dollars  an  acre  for  the  land,  it 
was  held  no  action  would  lie  as  for  a  fraud,  and  the  doctrine  of  this  case 
has  been  affirmed  in  a  late  case  in  Illinois,  Tuck  v.  Downing,  76  IlL  71.  To 
the  same  point  are  Manning  v.  Albee,  II  Allen,  522;  Hemmer  v.  Cooper,  8 
Id.  334b  But  it  is  held  otherwise  in  Van  Eppt  v.  Harrison,  6  Hill,  63,  where 
the  vendor  stated  he  gave  thirty-two  thousand  dollars  for  property,  while  in 
fact  he  only  gave  sixteen  thousand  dollars. 

The  doctrine,  however,  is  held  that  where  a  third  party,  to  induce  another 
to  purchase,  makes  the  false  assertion  as  to  its  cost,  he  having  no  interest 
in  the  property,  it  is  fraudulent,  and  an  action  will  be  sustained  against  him 
for  such  fraud.  This  was  so  held  in  Medbury  v.  Watson,  6  Met  246w  The 
court  distinguished  the  case  from  that  of  the  false  representations  of  a  vendor 
by  saying  that  in  the  one  the  vendee  was  aware  of  his  position,  that  he  was 
dealing  with  one  whose  interest  it  was  to  enhance  the  price,  while  in  the 
other,  the  person  who  makes  the  ftdse  assertions  has  apparently  no  object 
to  gain  nor  motive  to  deceive,  and  thereby  more  readily  imposes  on  the 
purchaser.  In  Cronk  v.  Colt,  10  Ind.  485,  it  was  held  that  a  vendee  had  no 
right  to  rely  on  the  representations  of  another  as  to  the  market  valne  of  the 
property  sold,  as  such  knowledge  is  presumably  equally  within  the  reach  of 
both. 

Fraud  as  to' Quantity. — ^The  quantity  of  land  conveyed  being  often 
a  matter  of  opinion,  a  vendor  will  not,  therefore,  be  held  liable  for  a  fraud 
when  he  misrepresents  the  land  as  containing  a  certain  number  of  ;  ' 
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In  Ocrdon  v.  ParmeUef  2  Allen,  212,  in  an  action  on  a  note  for  the  price  of 
knd,  false  representations  by  the  plaintiff  as  to  the  qnality  and  prodnctive- 
ness  of  the  soil,  and  the  number  of  acres  contained  within  the  bonndaries, 
weze  set  up  as  a  defense.  It  was  held  that  these  afforded  no  defense,  as  the 
foimer  were  largely  matter  of  opinion  and  came  within  the  maxim  of  the 
civil  law  dmplex  commendaHo  non  obUgaf,  while  as  to  the  latter  the  defend- 
ants had  the  means  of  ascertaining  the  precise  quantity  of  land  contained 
within  the  bonndaries.  To  the  same  point  are:  Saunders  v.  ffcMerman,  2 
Ired.  L  32;  LytU  v.  Bird,  3  Jones  L.  222;  CredU  t.  Swindell,  63  N.  G.  305; 
Pringle  v.  Samuel,  1  Litt.  43;  Mooney  v.  Miller,  102  Mass.  217.  A  very  ex- 
ceUent  general  principle  applicable  to  this  and  other  cases  is  expressed  by 
Field,  J.,  in  SlauglUer  v.  Oerson,  13  WalL  379.  It  is  that  where  the  means 
of  knowledge  are  at  hand  and  are  equally  available  to  both  parties,  and 
the  subject  of  purchase  is  alike  open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  those  means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  was  deceived  by  the  vendor's  misrepresentations.  But  the  gen* 
era!  rule  above  stated  in  regard  to  a  representation  as  to  quantity  will  not 
apply  where  a  vendor  states  as  a  positive  fact  of  his  own  knowledge,  that 
the  hmd  conveyed  contains  a  given  quantity.  Here  the  purchaser  has  a 
right  to  lely  on  his  statement,  and  if  so  relying  he  is  damaged,  he  can  pro- 
ceed against  the  vendor  in  an  action  for  fraud.  This  point  was  expressly 
detennined  in  Cabot  v.  Christie,  42  Vt.  121,  a  C.  1  Am.  Rep.  313,  where  it 
is  held  that  where  a  vendor  of  land,  with  intent  to  induce  the  sale,  makes 
representations  as  to  the  quantity,  as  of  his  own  knowledge,  and  the  vendee 
is  thereby  induced  to  purchase,  the  vendor  is  liable  for  any  damage  which 
the  vendee  may  sustain  by  reason  of  a  deficiency  in  the  quantity  as  repre- 
sented, and  although  such  representations  are  believed  to  be  true  by  the 
vendor  when  made.  In  Hill  v.  Broioer,  76  N.  C.  124,  it  is  held  that  where 
the  quantity  of  land  is  the  inducement  to  the  purchase,  and  there  is  fraud 
on  the  part  of  the  vendor,  the  transaction  is  vitiated,  and  the  purchaser  may 
proceed  to  set  aside  the  sale. 

Fbaud  as  to  Incoxb  OB  Pboftts.— The  rental,  income,  profts,  or  pro* 
dace  of  land,  being  within  the  knowledge  of  the  vendor,  a  representation 
respecting  which  wUl  be  considered  as  the  statement  of  a  fact  known  to 
him,  and  if  false  wUl  make  him  liable  in  an  action  of  fraud.  In  Dimmock 
V.  HaMt,  L.  R.  2  Ch.  App.  21,  a  misrepresentation  regarding  the  rental 
value  of  a  farm  entitled  the  purchaser  to  be  dischai)^  from  his  contract. 
In  Bowrmg  v.  SteveM,  2  C.  &  P.,  on  the  sale  of  the  lease  of  a  public  house, 
the  seller  falsely  represented  that  his  returns  averaged  a  certain  amount 
per  month;  and  it  was  held  that  an  action  lay  for  the  deceit.  Similar 
decisions  were  made  in  HutcJunsony,  Morley,  7  Scott,  341;  Irving  y.  Thomas, 
18  Me.  418.  So  a  false  representation  as  to  the  quantity  of  hay  cut  from  a 
him  is  actionable:  Coon  v.  Atwell,  46  N.  H.  510;  Martin  v.  Jordan^  60 
Me.  531;  but  a  false  representation  as  to  the  quantity  of  wood  or  hay  that 
could  he  taken  from  a  farm,  being  somewhat  a  matter  of  opinion  or  proba- 
bility, is  not  actionable:  Mooney  v.  Miller^  102  Mass.  217;  Langshcre  Vi 
/aci^30Iowa,29& 
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Griogs  V.  Dodge. 

[3  DAT,  28.] 

Rbmaindsr  over  of  Personal  PBoPBBTT.^Penoiud  property  may  be 
limited  over  by  way  of  a  remaiiider  in  a  wilL 

Remainder  Created  bt  Will.— A  testator  devised  one-third  part  of 
his  estate,  consisting  mostly  of  personal  property,  to  his  wife  for  her 
use  and  benefit  so  long  as  she  should  remain  his  widow,  and  then 
devised  the  whole  of  his  estate  to  his  children.  It  was  held  that  this 
was  sufficient  to  create  a  remainder  over. 

AOCOUNTINO  TO  REMAIN der-Man.— After  the  termination  of  the  par- 
ticular estate  by  the  marriage  of  the  widow,  an  account  will  lie  to 
recover  the  property  limited  over. 

Action  of  account,  demanding  ''That  to  the  plaintiff  the 
defendants  render  their  reasonable  account  during  the  time 
that  they,  or  either  of  them,  jointly  or  severally,  have  been  the 
plaintiff's  bailiffs  and  receivers.^'  The  declaration  stated  that 
the  plaintiff.  Dodge,  veas  the  son,  and  the  defendant,  Sarah,  the 
wife  of  l^ehemiah  Dodge.     On  the  twenty-first  day  of  April, 

1795,  Nehemiah  made  his  will,  and  therein  gave  to  Sarah  the 
use  of  the  one-third  part  of  his  whole  estate,  real  and  personal, 
to  be  received  by  her  after  his  decease,  to  enjoy  the  same  so 
long  as  she  should  remain  his  widow.  He  sdso  gave  to  the 
plaintiff  one-eighth  part  and  two-thir^  of  another  eighth  part 
of  the  whole  of  his  estate.  By  sundry  other  devises  and 
bequests  he  disposed  of  the  whole  of  his  estate,  and  appointed 
the  plaintiff  and  Sarah  his  executors.    In  the  month  of  April, 

1796,  he  died,  possessed  of  considerable  real  estate,  and  also  of 
personal  estate  to  the  amount  of  one  thousand  five  hundred  and 
eight-five  pounds  six  shillings  and  eightpence,  lawful  money. 
The  executors  qualified  and  proved  the  will.  That  Sarah  then 
and  there  accepted  the  provisions  in  her  behalf  made  by  the 
testator  in  his  will,  in  lieu  of  all  legal  claims  that  she  might 
have  upon  his  estate;  and  his  estate  was  actually  settled  by  the 
executors,  according  to  his  directions  contained  in  his  will.  The 
declaration  farther  stated  that  Sarah,  while  the  widow  of  the 
testator,  at  divers  times  between  his  decease  and  the  first  day 
of  January,  1800,  was  the  bailiff  and  receiver  of  the  plaintiff 
of  one-third  part  of  the  personal  estate  of  the  testator,  consist- 
ing  of  various  articles  and  securities  described  in  the  declara- 
tion, amounting  to  the  sum  of  four  hundred  and  seventy-eight 
pounds  sixteen  shillings  and  threepence,  lawful  money;  and 
received  the  same  to  have  the  use  thereof,  until  she  should 
cease  to  be  his  widow,  and  then  to  account  to  the  plaintiff  for 
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one^ighth  and  two-thirds  of  another  eighth  part  thereof, 
amounting  to  the  sum  of  ninety-nine  pounds  fifteen  shillings 
and  one  farthing,  lawful  money,  when  she  should  be  afterward 
thereto  requested.  The  plaintiff  then  averred,  that  on  the 
thirty-first  day  of  December,  1799,  Sarah  intermarried  with  the 
defendant,  Qriggs,  and  now  is  his  lawful  wife;  that  the  whole 
of  the  property  came  into  his  hands,  and  that  they,  thereby, 
became  jointly  accountable  to  the  plaintiff  for  his  proportion. 

There  was  a  plea  in  bar  reciting  the  will,  which  so  far  as  bears 
upon  this  case  is  as  follows:  "As  touching  such  worldly  estate 
as  it  hath  pleased  God  to  bless  me  with  in  this  life,  I  give  and 
dispose  of  the  same  in  the  following  manner,  viz:  First,  I  give 
and  bequeath  unto  my  beloved  wife,  Sarah  Dodge,  one-third  of 
the  whole  of  my  estate,  for  her  use  and  benefit,  so  long  as  she 
remains  my  widow;  Item:  I  give  to  my  son,  Oyrel  Dodge,  one- 
eighth  part  and  two-thirds  of  another  eighth  part  of  my  estate; 
Item:  I  give  to  my  son,  Ezra  Dodge,  one-eighth  part  and  one- 
third  of  another  eighth  part  of  my  estate;  Item:  I  give  to  my 
son,  Nehemiah  Dodge,  one-eighth  part  of  my  estate;  Item:  I 
give  to  my  son,  John  Dodge,  one-eighth  part  of  my  estate; 
Item:  I  give  to  my  son,  Erastus  Dodge,  one-eighth  part  of  my 
estate;  Item:  I  give  to  my  son,  Abel  Palmer  Dodge,  one-eighth 
part  of  mj  estate;  Item:  I  give  to  my  daughter,  Eunice  Lyon, 
one-half  of  one-eighth  part  of  my  estate,  excepting  twenty-five 
pounds;  Item:  I  give  my  daughter,  Deborah  Dodge,  one-half 
of  one-eighth  part  of  my  estate,  with  an  addition  of  twenty-five 
pounds,  which  is  to  be  deducted  from  my  daughter,  Lyon's, 
above  mentioned;  and  I  do  hereby  constitute  my  son,  Oyrel 
Dodge,  and  my  beloved  vnfe,  Sarah  Dodge,  my  sole  executors." 
The  plea  then  averred:  ''  That  in  and  by  force  of  said  will,  the 
one-third  part  of  the  movable  estate  of  said  Nehemiah,  of  which 
he  died  seised,  did,  at  the  time  of  his  death,  vest  in  Sarah,  in 
her  own  ri^ht,  and  she  had  good  right  by  law  to  have  and  hold 
the  same  to  herself,  being  not  accountable  to  any  one  therefor; 
and  as  such  the  distributors  of  said  estate  did  set  the  several 
articles  which  are  mentioned  in  the  plaintiff's  declaration,  being 
one-third  of  said  Nehemiah's  personal  estate,  and  no  more,  to 
her,  in  her  own  right  in  fee,  according  to  the  terms  of  the  will; 
and  she  did  dispose  of  the  same  while  she  was  sole  and  widow 
of  said  Nehemiah,  for  her  use  and  benefit,  as  she  had  good 
right  by  law  to  do." 

The  plaintiffs  replied  that  Sarah,  while  sole,  sold  the  articles 
of  personal  estate  and  collected  the  securities  for  the  purpose 
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of  ohaoging  ilie  nature  of  the  property;  that  a  small  part  of 
the  same,  much  less*  than  the  interest  of  the  securities,  was 
actually  expended  by  her,  while  she  was  the  widow  of  the 
testator,  for  her  support;  but  the  whole  of  the  avails  of  the 
property,  upon  the  intermarriage,  came  into  the  hands  of  Gtigge, 
A  demurrer  to  this  replication  was  overruled,  and  it  was 
adjudged  by  the  superior  court  that  the  defendants  do  account. 

The  general  error  was  assigned. 

DwigJU  and  WiUiam  Perkms^  tor  the  plaintiffs  in  error,  said 
that  there  were  three  questions  in  this  case,  each  of  which  must 
be  determined  against  the  plaintiffs  in  error,  or  the  judgment 
of  the  court  below  reversed:  1.  Can  there  be,  in  this  state,  a 
remainder  over  of  personal  property?  If  so,  2.  Are  the  terms 
of  the  will,  in  this  case,  su£Scient  to  create  such  a  remainder? 
If  so,  8.  Can  the  action  which  has  been  brought,  under  the 
circumstances  of  this  case,  be  maintained? 

1.  In  England,  at  common  law,  such  limitation  was  void: 
2  Feame  on  Con.  Bem.  and  Exec.  Dev.  26;  Hargrave's  Co. 
Litt.,  vol.  3,  p.  20  a,  note  120,  Lond.  8vo  ed.  A  gift  of  a  per- 
sonal chattel,  to  use  and  improve  generally,  or  for  an  uncertain 
time  remainder  over  to  a  third  person,  was  considered  absolute: 
1  Dyer,  7;  Brooke,  15;  Bigge  v.  Bendey,  1  Br.  Ch.  Oa.  183. 
And  Matthew  Mdnn%ng*8  case^  3  Co.  187,  and  Child  v.  Baytie, 
1  Cro.  Jac.  461,  did  not  establish  the^opposite  doctrine.  The 
principle  seems  to  be  settled  that  whenever  the  words  made 
use  of  in  the  will  limiting  an  estate  would,  by  the  construction 
put  on  the  statute  of  Westminster  the  second,  amount  to  en- 
tailment, the  gift  should  be  absolute  in  the  first  donee:  2  Feame 
Cont.  Bem.  &  Exec.  Dev.  143, 164,  233,  236,  239.  And  Porter 
V.  Bradley,  3  T.  B.  143,  destroyed  all  difference  between  free- 
hold estates  and  chattel  interests.  Thus  the  common  law  of 
England,  independent  of  the  statute  of  Westminster  the  sec- 
ond, is  nearly  the  same  with  regard  to  the  limitation  of  real 
and  of  personal  estate.  But  this  view,  counsel  argued,  pro- 
duced a  suspicion  that  the  principle  above  stated  was  not  only 
unsettled,  but  in  itself  unsound. 

Counsel  further  argued  that,  although  this  state  had  adopted 
the  common  law  of  England  with  respect  to  limitations  in  tail, 
WUli8  V.  OlcoU,  Kirby,  118,  yet  the  statute,  24  Edit.  1796,  must 
have  reference  to  real  estate  only.  That  even  in  England,  if 
personal  estate  is  limited  in  such  a  way  as  to  create  a  contin- 
gent remainder,  the  first  grantee  may  sell  it,  previous  to  the 
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happening  of  the  oontingenoj  and  wholly  defeat  the  remainder- 
man of  his  interest:  2  Bl.  Com.  263;  Oodb.  42.  That  there 
was  no  difference  between  an  exeontoiy  devise  and  a  contingent 
remainder,  the  former  being  **  only  an  indulgence  to  a  man's 
will:"  2  Feame  Cont.  Bern.  &  Exec.  Dev.  2.  The  case  of 
Eyde  v.  ParraU,  1  P.  Wms.  6,  held  a  devise  of  chattels  to  the 
testator's  wife  for  life,  remainder  to  his  son,  good,  merely  the 
better  to  comply  with  the  testator's  intention.  So  also  UpweXl 
T.  -HoZscy,  Id.  651. 

.2.  No  instance  of  a  limitation  over  of  personal  property  can 
be  found,  where  such  limitation  is  not  expressly  stated  in  the 
will.  Manning'B  case  proceeded  upon  this  principle,  and  Byds 
T.  ParraU  and  UpvoeU  v.  Halsey  were  cases  of  express  limita* 
tion.  Feame  describes  an  executory  devise  to  be,  where  per- 
sonal estate  is  devised  to  one  for  life,  and  afterward  is  given 
over  to  somebody  else.  And  the  courts  have  been  extremely 
cautious,  lest  the  doctrine  should  be  extended:  1  Dyer,  7;  Id. 
74;  Everest  v.  OeU,  1  Ves.  Jr.  286;  BawUna  v.  CMd/rap,  5  Id. 
440;  Butterfield  v.  BuUerfleld,  1  Ves.  133-154;  Beauclero  v.  Dor^ 
mer,  2  Atk.  308;  Scale  v.  Scale,  Preci  in  Chan.  421;  Chan.  Dig. 
266.  The  court  will  in  no  case  presume  a  limitation.  The 
case  of  Smith  v.  Oaies,  2  Boot,  532  (1  Am.  Dec.  89),  was  cited 
as  being  directly  in  point. 

&.  The  action  of  account  in  this  case  is  not  authorized  by 
common  law  or  statute:  2  Feame,  28.  The  action  is  brought 
against  the  husband  and  wife  jointly  and  severally;  they  never 
were  accountable  severally.  All  the  heirs  should  have  been 
made  parties  to  the  action.  The  mode  of  distribution  adopted 
here,  viz:  by  auditor,  is  not  authorized  by  statute,  which  pre- 
scribes but  two  modes:  by  distributors  appointed  by  the  court 
of  probate,  by  agreement  under  the  hands  and  seals  of  the  par- 
ties; and  lastiy,  there  is  no  privitj  between  the  plaintiff  and 
defendants. 

Ooddard,  for  the  defendant  in  error,  urged  that  it  was  well 
settled  that  a  remainder  in  personal  property  may  be  created 
either  by  deed!  or  by  vnll:  2  BL  Com.  398;  1  P.  Wms.  290;  and 
that  there  -may  be  such  a  remainder,  although  no  remainder- 
man is  definitely  pointed  out:  Harding  v.  Olyn,  1  Atk.  469; 
Davers  d  at.  v.  Davers  et  al.,  3  P.  Wms.  40;  Tisaen  v.  Tiascn,  1 
P.  Wms.  503;  Lilcos  v.  Evans,  3  Atk.  260;  Billings  v.  Sandom, 
I  Br.  Ch.  Ca.  394;  Ufnoell  v.  Bdsey,  1  P.  Wms.  651;  Flander$ 
V.  Clark,  1  Ves.  9;  Duke  of  Marlborough  v.  Oodolphin,  2  Id.  61. 
He  insisted  that  the  case  of  Smith  v.  Oates  did  not  support  the 
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reasoning  advanced  by  the  opposing  counsel,  but  rather  favored 
the  principles  contended  for  by  the  defendant  in  error.  That 
the  argument  drawn  from  public  policy  was  overthrown  by  the 
case  of  Shepardv,  Lesaingham:  Amb.  122  and  the  statute  of 
this  state;  Stat.  23,  edit.  1795.  It  was  farther  contended,  in 
support  of  this  form  of  action,  that  the  children  of  the  testator 
were  the  remainder-men,  as  appeared  from  the  will,  and  that 
the  plaintiff  was,  as  remainder-man,  entitled  to  his  portion  as 
therein  expressed;  that  in  England,  almost  all  questions  of  this 
kind  were  settled  in  chancery,  and  a  bill  for  an  account  always 
exhibited:  Lucas  v.  Evans^  3  Atk.  260;  tfpweUy,  HaUey,  1  P. 
Wms.  651;  and  that  although  the  jurisdiction  of  courts  of  chan- 
cery has  been  limited  in  this  state,  yet  immemorial  practice 
sanctioned  the  action  of  account  in  this  instance  as  being  the 
fairest  action  for  the  plaintiff.  As  to  the  objection  that  the 
husband  and  wife  were  sued  jointly  and  severally,  it  could  only 
be  taken  advantage  of  on  demurrer;  it  is  now  too  late.  The 
same  answer  may  be  given  to  the  objection  that  all  the  legatees 
were  joined  in  the  suit.  As  to  the  want  of  privity,  it  was  re- 
plied that  the  tenant  for  life  of  personal  property  has  always 
been  deemed  a  trustee  for  the  remainder-man:  1  Ch.  Bep.  110; 
and  privity  in  estate  is  one  of  the  inseparable  incidents  of  a 
trust:  2  Com.  Dig.  854.  Bills  to  account  were  always  brought 
in  England  against  a  trustee. 

By  Court,  Tbeadwxll,  Lt.  Qov.,  Nbw&kbbt,  Ausxm,  Axia 
and  Edxoud,  Assts.,  dissenting.    The  judgment  affirmed. 

The  same  point  came  before  the  conrt  in  the  sabseqnent  case  of  Taber  v. 
Pctckwood,  2  Day,  52,  when  the  principle  was  a£&Tmed  that  persona]  proji- 
erty  may  be  limited  over  by  way  of  remainder  in  a  will;  and  it  was  forther 
held  that  after  the  death  of  the  legatee  for  life,  the  remainderman  may 
recover  ihe  property  limited  over,  in  an  action  on  the  case;  and  in  such  ac- 
tion it  is  sufficient  to  describe  the  property  as  consisting  of  money  and 
other  articles  of  personal  estate  of  the  value  of  a  specified  sum. 

See  Smith  v.  Oiues,  and  note,  1  Am.  Dec.  89,  showing  the  constmetioii 
placed  ou  the  latter  case. 


Franklin  v.  Gorkim. 

[2  DAT,  143.J 

BXDSMPTION  OF  MoBTOAOED  Premises.^A  mort^gagor,  to  secure  a  debt 
due  the  mortgagee,  mortgaged  to  him  two  pieces  of  land  by  separate 
deeds;  a  creditor  of  the  mortgagor  levied  an  execution  on  the  latter's 
right  in  one  of  the  pieces;  it  was  held  that  the  creditor  was  entitled  to 
redeem  both,  by  paying  the  whole  mortgage  debt;  but  could  not  re- 
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deem  the  Jneoe  aet  off  to  him  on  ezecation,  by  paying  sach  proportion 
of  the  whole  debt  as  that  piece  bore  in  value  to  the  whole  mortgaged 
premises. 

Petition  in  chancery  to  redeem  mortgaged  premises.  The 
foUowing  facts  were  stated  in  the  petition  and  found  by  the 
court:  Nathaniel  Scribner,  seised  in  fee  of  two  tracts  of  land,  one 
lying  in  Norwalk,  the  other  in  Fairfield,  mortgaged  them  to 
Jerusha  Graham,  January  4, 1797,  by  distinct  deeds,  each  con- 
ditioned for  the  payment  of  the  whole  mortgage  money.  On 
the  twenty-third  of  October,  1797,  the  petitioners  (Oorham  and 
others)  attached  all  the  right  of  the  mortgagor  in  the  Fairfield 
estate.  On  the  seventeenth  of  December,  following,  the 
respondents,  as  creditors  of  Scribner,  attached  the  property  in 
Norwalk,  and  on  the  twenty-sixth  of  that  month,  having  notice 
of  the  petitioner's  attachment,  obtained  from  the.  mortgagee  an 
assignment  of  her  claims  on  the  mortgagor,  and  a  release  to 
them  of  her  title  in  all  the  mortgaged  premises.  The  two  estates 
attached  were  eventually  set  off,  on  execution,  to  the  parties,  and 
appraised  as  subject  to  such  proportion  of  the  debt  as  they  re- 
spectively bore  to  the  whole  mortgaged  premises. 

The  superior  court  decreed  a  redemption  of  the  Fairfield  es- 
tate only,  on  payment  of  such  proportion  of  the  whole  mort- 
gaged debt  as  that  estate  bore  in  value,  at  the  time  of  the  decree, 
to  the  whole  mort^^ed  premises. 

Daggett  and  B.  M.  Sherman^  for  the  plaintiffs  in  error  (the 
respondents  below)»  contended  that  they  stood  in  the  same  place, 
and  were  vested  with  all  of  the  rights  of  the  mortgagee;  that  the 
title  suffered  no  change  by  assignment,  and  that  it  was  the  nature 
of  every  mortgage  contract  that  each  part  of  the  premises  should 
he  pledged  for  the  whole  debt.  To  apportion  was  to  violate  the . 
contract,  and  great  injustice  might  result  from  sucb  an  appor- 
tionment. The  English  cases  do  not  allow  it.  Ex  parte  Carter^ 
Amb.  733;  2  Fonb.  Eq.  812;  2  Vent,  839.  They  further  con- 
tended, that  becoming  vested  with  the  legal  estate  of  the  mort- 
gagee, the  respondents  have  a  right  to  tiie  whole,  until  the  pe- 
titioners pay  the  mortgage  money.  That  to  suffer  the  petitioners 
to  redeem  by  paying  prior  execution  upon  the  mortgaged  prem- 
ises would  be  contrary  to  the  principles  of  Punderson  v.  Brown, 
1  Day,  93  {ante,  53).  That  the  petitioners  and  respondents  were 
in  equal  equity,  and  the  latter,  having  the  absolute  estate  at  law 
by  assignment,  were  entitled  to  hold  the  whole  till  all  their 
claims  on  the  estate,  not  posterior  to  those  of  the  petitioners, 
lud  been  satisfied.    Marsh  v.  Lee,  2  Vent.  337;  Bovey  v.  Shijh 
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vrick,  1  Chan.  Ca.  201;  Wyndham  v.  Bichardsan,  2  Chan.  Ca 
212;  Edmunds  v.  Pavey,  1  Vera.  187;  Sadler  v.  Bush,  2  Id.  80; 
i3btt  V.  Mm,  2  Id.  279;  Pow.  Mort.  611,  ei  seq. 

Edwards  and  Smith,  for  the  defendants  in  error. 

By  CouBT.  The  respective  estates  in  Norwalk  and  Fairfield, 
though  comprised  in  two  separate  deeds,  form  but  one  entire 
pledge  for  the  security  of  the  debt  due  to  Mrs.  Graham;  on  the 
payment  of  which,  according  to  the  terms  of  the  condition  in 
each  deed,  both  would  have  been  released  on  failure,  both  were 
still  subject  to  an  equity  of  redemption  in  the  mortgagor.  An 
equity  of  redemption  is  indivisible;  and  though  liable  to  be  at- 
tached and  set-off  in*  satisfaction  of  a  debt,  as  the  property  of 
the  mortgagor,  cannot  be  apportioned  among  creditors.  As 
subsequent  mortgagees  have  a  lien  on  the  estate,  and  so  a  right 
to  remove  all  former  incumbrances  by  redemption,  the  same 
principle  is  applicable  to  attaching  creditors.  The  first  acquires 
a  right  to  redeem  the  whole  estate  out  of  the  hands  of  the  mort- 
gagee, by  paying  the  mortgage  money,  and  thus  to  place  himself 
in  his  situation;  with  this  difference  only,  that  to  the  mortgage 
debt  he  has  added  his  own;  he  having  acquired  a  defeasible 
estate,  a  lien  on  the  property,  remotrable  by  the  next  attaching 
creditor,  who  has  acquired  the  same  right  diminished  only  in 
value.  This  process  may  be  pursued  until  the^  estate  is  ex- 
hausted. 

The  foregoing  principle  being  adopted,  a  rule  is  furnished 
by  which  the  respective  rights  among  attaching  creditors  can  be 
correctly  and  distinctly  ascertained  and  settled.  The  respond- 
ents, having  purchased  in  thie  legal  estate  of  Mrs,  Qraham,  did  not 
vary  their  condition  as  creditors.  The  idea  is  unfounded,  that 
tiiia  transaction  added  any  legal  or  equitable  force  to  their 
claims,  or  varied  their  relative  situation  with  the  other  attaching 
creditors.  By  this  purchase,  they  took  the  estate  of  the  mort- 
gagee, subject  to  the  same  equity  as  before,  redeemable  either 
by  the  mortgagor  or  his  creditors.  Assuming  the  principle  that 
the  whole  property  comprised  in  both  mortgage  deeds  forms 
but  one  mortgage,  pledged  for  one  and  the  same  debt;  that  an 
equity  of  redemption  is  not  devisible,  and  not  to  be  apportioned 
among  creditors;  and  that  the  first  attaching  creditor  places  o 
lien  on  the  estate  and  acquires  a  right  to  redeem  the  whole;  then, 
in  this  case,  the  petitioners  were  entitled  to  a  conveyance  of  all 
the  right  which  the  respondents  had  derived  by  their  deed  from 
Mrs.  Graham,  the  mortgagee,  on  paying  to  the  respondents  all 
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that  remainder  doe  of  the  original  mortgage,  including  principle  • 
and  interest,  together  with  a  small  som  expended  by  the  re« 
spondents  for  taxes. 
Judgment  reversed. 

This  case  is  cited  and  explained  in  AUffn  t,  Bwrba$ikf  9  Conn.  152.  Dag- 
gett, J,,  referring  to  it,  says:  "By  adverting  to  that  case  it  will  be  seen 
that  the  only  principle  decided  by  the  court,  was  that  a  mortgagor,  or  one 
standing  in  his  place  by  levy  of  an  execution,  could  not  redeem  a  part  of 
the  mortgaged  property  by  paying  a  part  of  the  money  due  on  the  mort* 
gage,  but  must  pay  the  whole.  This  is  a  very  clear  principle^  applicable  to 
the  subject,  and  was,  doubtless,  correctly  applied." 


Tuttlb  v.  Russell. 

[3  DAT,  201.] 

iMPBAOHMBirr  OP  WiTNESS.'A  witness  may  be  impeached  by  showing 
that  at  the  time  the  facts  sworn  to  occurred  he  was  intoxicated.  But 
the  intoxication  must  be  proved  by  direct  evidence,  or  by  the  acts  and 
conduct  of  the  witness,  and  not  by  the  quantity  of  spirituous  liquor  he 
had  previoualy  drank. 

Acnov  of  slander.    Upon  the  trial,  the  plaintiff,  in  order  to 

prove  that  he  was  present  at  a  certain  place  and  saw  a  certain 

affray,  introduced  witnesses  who  swore  that  such  was  the  fact. 

To  repel  this  testimony,  the  defendant  called  one  James  Terrel, 

who  swore  that  he  was  present  at  the  time  and  place  referred 

to,  and  that  he  did  not  see  plaintiff  there;  that  plaintiff  was  not 

there  and  did  not  see  the  affiray.     To  discredit  the  witness, 

Terrel,  the  plaintiff  then  offered  to  prove  that  said  witness  was 

so  intoxicated  that  he  did  not  know  whether  the  plaintiff  was 

there  or  not;  and  to  show  this  the  plaintiff  offered  evidence  of 

the  quantity  of  spirituous  liquors  Terrel  had  drank  in  the  fore 

part  of  the  day  and  immediately  before  he  went  to  the  place 

specified.     The  defendant  objected  to  this  evidence,  and  the 

court  ruled  it  out,  allowing  the  plaintiff,  however,  to  prove  that 

Terrel  was  intoxicated,  by  direct  testimony,  or  by  any  acts  or 

conduct  of  Lis  evincing  a  state  of  intoxication.     A  verdict  being 

found  for  the  defendant,  the  plaintiff  filed  his  bill  of  exceptions. 

Edwards  and  Staples^  for  the  plaintiff  in  error,  contended  that 

the  evidence  offered  and  rejected  was  relevant;  that  the  jury 

flhouid  know  the  condition  of  the  witness  at  the  time  the  facts 

occurred,  in  order  to  judge  of  the  weight  to  be  given  to  his 

iestiniony;  that  it  was  highly  probable  that  the  consequence  of 
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•drinking  a  quarfc  of  rum  would  be  intoxication;  and  courts  and 
juries  are  to  deal  with  probabilities,  not  possibilities;  it  being 
barely  possible  that  intoxication  would  not  follow  under  such 
circumstances.  Tbej  argued  further,  Uiat  to  ask  witnesses 
directly  whether  such  a  person  was  drunk,  as  suggested  bj  the 
court  below,  would  be  seeking  an  opinion,  not  a  declaration  of 
the  fact,  which  must  be  proved  by  the  actions  of  the  persons, 
the  quality  and  quantity  of  the  liquor  drank;  that  mere  actions 
themselves  were  not  conclusive  as  to  drunkenness,  it  is  neces- 
sary to  ascertain  the  cause;  and  such  cause  is  proper  evidence 
for  the  jury. 

If  it  be  admitted  that  a  man  when  drunk  is  less  capable  of 
observing  and  remembering  facts  than  when  sober,  and  if  the 
jury  mighty  from  seeing  a  man  drink  a  quart  of  rum,  and  seeing 
him  soon  after  act  strangely,  infer  that  he  was  drunk;  then  the 
liquor  drank,  quantity  and  quality  of  it,  together  with  the 
actions  of  the  person,  ought  to  have  been  proved  before  the 
court  and  jury;  because  the  jury  might,  from  these  oiroum- 
Btancesv  have  inferred  legally  that  the  man  was  drunk. 

Daggeii  and  Baldwin^  for  the  defendant,  stated:  The  only  ob* 
jeotion  taken  to  the  judgment  of  the  superior  court,  in  this 
case  is,  that  the  plaintiff  was  not  permitted  to  prove  the  quan- 
tity of  liquor  drank  by  a  certain  witness,  who  testified  for  the 
defendant.  It  was  admitted,  by  the  superior  court,  that  the 
testimony  would  be  proper  to  show  that  the  witness,  at  the 
time  the  facts  occurred,  about  which  he  testified,  was  intoxi- 
cated, and  therefore  not  a  competent  judge.  The  plaintiff  was 
not  content  with  this  rule,  but  insisted  that  he  ought  to  be  per- 
mitted to  show  the  quantity  of  ardent  spirits  which  the  witness 
had  drank.  We  contend  that  such  testimony  was  improper, 
and  therefore  legally  rejected.  It  tends  to  endless  inquiries, 
such  as  the  strength  of  the  spirits,  the  capacity  of  the  witness 
to  bear  any  great  quantity,  his  bodily  health,  and  the  accuracy 
of  his  mind  when  more  or  less  intoxicated.  It  is  also  uncertain 
testimony,  as  it  cannot  be  inferred  that  any  quantity  of  spirits 
would  operate  for  any  given  time. 

It  is,  also,  a  new  objection,  unknown  to  our  law  books.  The 
grounds  assumed  might  do  much  mischief,  and  the  end  pro- 
posed is  neither  safe  nor  useful. 

By  CouBT.    Judgment  unanimously  affirmed. 


See  1  Wh«rtoii  on  Evidence,  sec.  401,  where  this  case  is  cited  as  au- 
thority. 
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Gardner  v.  Fbeston. 

[S  DAT,  90S.] 

EviDENGB  IN  Ck>HSPlBAGT  TO  DEFRAUD.— In  an  action  againsl  A.»  B. 
and  C.  for  a  conspiracy  to  defraud  such  mercbants  and  traders  as  thej 
might  1>e  able  to  impose  on  by  representing  A.,  who  was  insolvent,  as 
a  man  of  large  property  and  safely  to  be  trusted,  eyidence  that  the 
defendants  made  such  representations  to  other  persons  than  the 
plaintiff,  in  consequence  of  which  such  persons,  without  the  request 
of  the  defendants,  recommended  A.  to  the  plaintiff,  whereby  the 
plaintiff  was  induced  to  give  him  credit,  is  admissible. 

AcnoH  on  the  case,  founded  on  a  fraudulent  combination. 
The  declaration  stated  that  on  the  twentieth  of  March,  1803, 
the  defendants,  then  residing  in  this  state,  combined  and  con- 
spired to  defraud  such  merchants  in  Boston  as  they  might  be 
able  to  deceiye.  That  plaintiff  was  at  that  time  a  Boston  mer- 
chant. The  scheme  the  defendants  agreed  upon  was  that  two 
of  their  number,  Tafanan  and  Bacon,  should  proceed  to  Bo8k>n, 
where  Tahnan  should  represent  that  he  was  desirous  of  pur- 
chasing a  great  quantity  of  goods,  that  he  was  a  man  of  large 
property,  and  safely  to  be  trusted,  and  that  he  expected  that 
Judge  Preston,  one  of  the  defendants,  would  shortly  arrive 
with  a  large  sum  of  money  for  him;  That  accordingly,  Talman 
and  Bacon  went  to  Boston  and  made  these  representations  to 
several  merchants,  and  among  others  to  Peabody  &  Rogers. 
Preston  and  Cunningham,  imother  defendant,  followed  soon 
afterward,  and  delivered  to  Talman  two  thousand  dollars,  for 
the  purpose  of  making  it  believed  that  he  was  possessed  of  a 
great  amount  of  property,  and  to  enable  him  to  purchase  a 
large  quantity  of  goods,  by  making  payment  in  part,  and  for 
the  residue  to  obtain  credit.  That  Bacon,  who  was  known  in 
Boston  to  be  a  man  of  property,  went  with  Tdlman  to  the 
stores,  and  assisted  in  selecting  goods.  The  declaration  then 
averred,  that  *'the  defendants,  with  the  same  fraudulent  intent, 
did  there,  at  said  Boston,  jointly  and  each  of  them,  to  the  said 
Peabody  &  Rogers,  and  to  very  many  of  the  other  good 
people  of  said  Boston,  so  that  it  might  thero  be  generally 
heard  and  believed,  and  to  the  plaintiff  give  out,  declare  and 
represent  that  the  said  Tahnan  was  a  man  of  large  property,  of 
fair  character,  and  safely  to  be  trusted,  and  did  so  declare  and 
represSnt  to  the  said  Peabody  &  Rogers  particularly  to  in- 
duce them  to  recommend  him,  the  said  Talman,  to  such  mer- 
chants in  said  Boston,  as  might  have,  and  be  induced  to  sell, 
on  the  terms  aforesaid,  such  goods  as  the  said  Talman  might 
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choose  to  purchase.  And  the  said  Peabody  &  Rogers,  con- 
fiding in  such  representations,  did  accordingly,  and  at  the  in- 
stance of  the  defendants,  represent  and  recommend  the  said 
Tillman  to  the  plaintiff,  as  a  man  of  large  property,  fair  char- 
acter, and  safely  to  be  trusted.''  That  plaintiff  thereupon  sold 
Talman  goods  to  a  considerable  amount,  for  part  of  vrhich  Tal- 
man  paid  in  cash,  and  gave  his  note  for  the  residue  which  had 
never  been  paid.  That  Talman  was,  from  the  beginning,  a 
bankrupt,  a  swindler,  and  a  common  cheat. 

The  defendants  pleaded  severally,  not  guilty.  On  the  trial, 
the  plaintiff  offered  several  depositions  to  prove  that  the  defend- 
ants **  did  in  pursuance  of  said  conspiracy  and  combination,  and 
for  the  purposes  recited  in  the  declaration,  recommend  said 
Talman  to  said  Peabody  &  Rogers,  and  to  others  in  said  Boston, 
as  a  man  of  large  property  and  safely  to  be  trusted,  and  with 
intent  that  said  Peabody  &  Rogers  should  recommend  him  to 
theplaintiff  as  a  man  of  large  property,  and  safely  to  be  trusted; " 
an^that  *'  said  Peabody  &  Rogers  were  induced,  from  the  rec- 
ommendations of  said  Preston  and  Bacon,  to  recommend  said 
Talman  to  the  plaintiff,  as  alleged  in  the  declaration,  and  did, 
in  fact,  so  recommend  said  Talman  to  them,  to  be  one  of  the  first 
merchants  in  Connecticut,  and  safely  to  be  trusted."  To  the 
admission  of  this  evidence  the  defendants  objected,  unless  the 
plaintiff  could  prove,  that  Preston  and  Bacon  requested  Peabody 
&  Rogers  to  recommend  Talman  to  the  plaintiff.  The  plaintiff 
insisted  that  his  depositions  ought  to  be  admitted,  on  the 
ground:  1.  That  it  was  pertinent  to  the  issue  joined  in  the  case, 
and  proved  the  facts  alleged  in  the  declaration;  2.  As  evidence 
to  the  jury  of  the  conspiracy  and  combination  charged  in  the 
declaration;  3.  As  evidence  to  the  jury  that  Preston  and  Bacon 
intended  that  Peabody  &  Rogers  should  recommend  Talman  to 
the  plaintiff  as  a  man  of  property. 

The  court  rejected  the  evidence  on  the  ground  taken  by  the 
defendants.  A  verdict  was  found  against  Talman,  but  in  ifavor 
of  the  rest  of  the^defendants;  and  the  plaintiff  filed  his  bill  of 
exceptions.        # 

SmUh  and  Bristol,  for  the  plaintiff,  contended  that  the  evidence 
was  admissible,  for  the  reasons  urged  at  the  time  of  the  triaL 

Daggett  and  Smith  (of  Woodbury),  for  the  defendant.     ^ 

By  CouBT.  The  general  question  is,  whether  the  testimony 
offered  was  admissible,  to  prove  the  combination  and  fraud,  for 
the  redress  of  which  the  plaintiff  instituted  his  action.    It  is 
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for  the  court  to  decide  whether  the  eridence  conduced  at  all  to 
the  proof  of  the  fact  which  was  to  be  ascertained.    But  this 
point  having  been  determined,  the  question  how  far  it  conduced 
to  prove  the  fact,  is  exclusively  within  the  cognisance  of  the  jury. 
OiJbson  V.  SurUer,  2  H.  Bl.  205.    Direct  evidence,  for  the  most 
part,  is  neither  to  be  required  nor  expected;  and  this  remark  is 
of  peculiar  importance,  in  reference  to  the  proof  of  fraud. 
"  The  nature  of  the  thing  itself,  which  is  generallj  carried  on 
in  a  secret  and  clandestine  manner,  does  not  admit  of  (positive) 
endence;  and,  therefore,  if  no  proof  but  that  of  actual  fraud 
were  allowed  in  such  cases,  much  mischief  and  villainy  would 
ensue,  and  pass  with  impunity.    Circumstantial  evidence  is  all 
that  can  be  expected,  and,  indeed,  all  that  is  necessary  to  sub- 
stantiate such  a  charge."    Park  on  Insurance,  214.    Nor  is  it 
leqoifiite,  that  the  circumstantial  evidence  should  have  a  direct 
rehtion  to  the  immediate  subject  of  inquiry;  much  less,  that 
the  inference  drawn  from  the  circumstances  proved  should  be 
absolutely  certain  or  necessary.    It  is  sufficient,  if  the  evidence 
he  such  as  to  produce  a  fair  and  reasonable  presumption  of  the 
facts  in  issue;  and  if  it  has  that  tendency,  it  ought  to  be  re- 
ceived,  and  left  to  the  consideration  of  the  jury,  to  whom  alone 
it  belongs  to  determine  upon  the  precise  force  and  effect  of  the 
diemnstances  proved.    Upon  this  principle,  evidence  of  irregu- 
lar and  suspicious  transactions  and  circumstances,  relating  to 
bills  drawn  payable  to  fictitious  payees,  has  been  admitted, 
though  none  of  those  transactions  and  circumstances  had  any 
apparent  relation  to  the  bill  then  in  question.   Oibaan  v.  Hunier^ 
2H.B1.  288. 

A  prominent  fact,  averred  by  the  plaintiff,  was  the  combina- 
tion of  the  defendants  to  defraud;  and  in  proof  of  this,  the 
testimony,  which  the  court  below  rejected,  was  principally 
offered.    In  the  case  of  King  v.  Parsons  et  al.  IW.  Bl.  892, 
which  was  an  information  for  a  conspiracy,  it  was  adjudged 
"that  there  was  no  occasion  to  prove  the  actual  fact  of  con- 
spiracy, but  that  it  might  be  collected  from  collateral  circum- 
stances."    A  combination  or  conspiracy  may  be  proved  by 
evincing  a  concurrent  knowledge  and  approbation  in  the  per- 
sons conspiring  of  each  others  acts;  and  it  is  most  usually  done 
by  proof  of  the  separate  acts  of  several  persons,  concentrating 
in  the  same  purpose  or  particular  object.     The  greater  the 
Mcrecy  that  is  observed  relative  to  the  object  of  such  concur- 
rence, and  the  more  apparent  the  similarity  of  the  means 
employed  to  effect  it,  the  stronger  is  the  evidence  of  conspiracy. 
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1  East's  P.  C.  97.  In  the  case  of  Rrig  v.  WVliam  8Ume,  6  T.  R. 
527,  it  was  said  by  Lawrence,  J.,  ''that  in  Tooke^s  case  he  had 
alluded  to  the  cases  of  Lord  Slaffbrd  and  Lord  LovaU  to  show, 
that  in  order  to  prove  a  conspiracy,  the  acta  of  the  different 
conspirators  were  admissible,  though  acts  to  which  the  prisoners 
were  no  party.  In  Beat  v.  Thatcher,  3  Esp.  194,  a  very  recent 
case,  the  principle  just  mentioned  is  recognized  and  applied. 
The  plaintiff  brought  an  action  on  the  case  against  the  defend- 
ant, for  his  having  given  a  false  character  of  one  Johnston,  as 
to  his  solvency,  by  reason  of  which  the  plaintiff  had  trusted 
him  vrith  goods,  which  had  not  been  paid  for.  The  plaintiff's 
counsel  called  a  witness  to  prove  that  the  defendant  had  recom- 
mended Johnston  to  him,  the  witness,  and  represented  him  as 
a  man  entitled  to  credit,  and  in  good  circumstances.  This 
evidence  was  objected  to  as  being  res  inter  alios  acta.  It  waa 
said  the  issue  was  not  whether  he  had  defrauded  the  witness, 
but  the  plaintiff.  Lord  Eenyon,  however,  declared  it  to  be 
admissible,  because  ''it  proved  a  subsisting  fraudulent  conneo- 
tion  between  the  defendant  and  Johnston,  and  might  therefore 
go  to  the  jury." 

The  testimony  offered  by  the  plaintiff  below  was  clearly  ad- 
missible vrithin  the  scope  of  the  principles  before  mentioned. 
The  recommendation  by  the  defendants  of  Talman,  a  bankrupt 
of  ruined  reputation,  to  several  merchants  in  Boston,  as  a  man 
of  large  property  and  safely  to  be  trusted;  their  concurrence  in 
the  same  representations,  at  the  same  time,  and  apparently  for 
the  same  purpose,  conduced  to  evince  the  combination  alleged. 
It  is  unnecessary  to  say  that  the  circumstances  of  themselves 
were  plenary  proof,  for,  if  they  were  of  any  weight  in  the  scale 
of  justice,  they  should  have  been  committed  to  the  jury  for  their 
consideration.  Whether  the  recommendation  of  Peabody  & 
Bogers  to  the  plaintiff  vras  admissible  evidence  must  have  de- 
pended on  the  previous  proof  of  combination  among  the  defend- 
ants. For  the  connection  between  the  parties  having  once  been 
established,  then,  whatever  was  done,  in  pursuance  of  the  con- 
spiracy, by  one  of  the  conspirators,  is  to  be  considered  as  the 
act  of  all.  This  principle  has  been  established  by  repeated 
determinations,  and  must  be  considered  as  at  rest:  1  Easf  s  P. 
0.  97;  2  McNrfly,  611. 

We  are,  therefore,  of  opinion  that  the  testimony  offered  waa 
admissible,  and  that  the  judgment  of  the  superior  court  be 
reversed. 

EnifoiiDS,  Asst«,  dissenting. 
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This  case  is  cited  and  approved  in  Thempmm  v.  T^om,  16  Conn.  71»  and  in 
Lveketf  v.  HobertSf  25  Conn.  4d2;  the  court  in  the  latter  saying:  *'So  long 
as  the  conduct  of  men  is  allowed  to  throw  light  upon  their  motives  of 
action,  so  long  such  evidence  is  most  proper  to  go  to  the  juiy  when  those 
motives  are  the  suhject  of  inquiry.  This  principle  was  fully  recognized 
m  Thompaon  v.  Bom^  and  in  Gardner  t.  Preston,  2  Day,  205»  and  it  is  the 
onifonn  doctrine  of  the  courts.** 


NicHOii  V.  Blakeslee. 

P  DAT.  918.] 

PtXAOiNO  Tkndeb  of  Deed.— Where  the  plaintiff  was  bound  to  give  a 
warranty  deed  to  the  defendant,  as  a  condition  precedent,  it  is  suffi- 
cient to  allege  in  the  declaration  that  he  made  out  and  tendered  a  war- 
ranty deed  in  every  way  legally  authenticated,  with  a  profert,  without 
setting  out  the  deed  at  length. 

Allboation  as  'to  Beasokable  Tims.— Where  an  act,  which  the 
plaintiff  was  bound  to  perform  within  a  reasonable  time,  is  alleged  to 
have  been  done  within  a  reasonable  time,  to  wit:  on  or  about  such  a 
day,  it  is  sufficient  after  verdict 

Action  of  debt  to  recover  a  sum  stipulated  in  a  written  sub- 
mission  to  arbitration,  to  be  paid  as  a  penalty  for  non-perform- 
ance of  the  award.  The  submission  was  of  a  controversy 
respecting  the  title  to  a  piece  of  land,  and  contained  an  agree- 
ment between  the  parties  that  if  the  arbitrators  should  find  the 
title  to  be  in  Blakeslee,  they  should  appraise  the  land;  Blakes- 
lee  should,  within  a  reasonable  time,  execute  a  deed  of  it  to 
Kichols,  and  Nichols  should,  thereupon,  give  his  note  for  the 
amount  of  the  appraisal,  on  penalty  of  fifty  dollars,  to  be  paid 
by  Blakeslee  in  case  of  his  failure  to  execute  such  deed  within 
a  leasonable  time,  and  by  Nichols  in  case  of  his  failure  to  give 
Bach  note  on  Blakeslee's  executing  the  deed.  The  arbitrators 
awarded  in  favor  of  Blakeslee,  and  appraised  the  land.  The 
declaration  then  averred  that  Blakeslee  (the  plaintiff  in  the 
lower  court),  *'  within  ja  reasonable  time,  to  wit:  on  or  about 
the  first  day  of  October,  1799,  made  out  and  executed  a  good 
warranty  deed  of  said  land,  every  way  legally  authenticated'' 
(of  which  a  profert  was  made),  that  he  tendered  it  to  Nichols 
and  demanded  his  note;  but  that  Nichols  refused  to  receive  it 
or  to  give  his  note,  or  do  anything  under  the  submission. 

The  defendant,  in  his  plea,  denied  the  tender  of  the  deed; 
oa  which  issue  was  joined,  and  a  verdict  found  for  the  plainti£f. 
The  defendant  then  moved  in  arrest,  on  account  of  the  insufii- 
dency  of   the  declaration;  which  motion  was  overruled,  and 
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judgment  rendered  for  the  plaintiff.  Upon  a  writ  of  error  to 
the  superior  oourt,  the  judgment  of  the  county  court  was 
affirmed, 

Edtoard8  and  Staples^  for  the  plaintiff  in  error,  contended: 
1.  The  deed,  which  the  defendant  in  error  alleges  he  made  and 
tendered,  ought  to  have  been  recited  in  the  declaration.  The 
averment  relative  to  it  that  it  was  a  good  warranty  deed,  in 
every  way  well  executed,  and  the  profert  of  it,  are  insufficient. 
The  English  rule  on  this  subject  is  well  settled.  It  is  that 
wherever  a  party  is  under  a  covenant  to  execute  and  deliver  any 
known  legal  instrument,  he  must,  in  his  declaration  after  aver- 
ring a  performance,  set  forth  the  instrument  in  hisce  ijerbis;  that 
the  court  may  see  whether  the  instrument  executed  and  tendered 
comports  with  the  covenant;  for  such  question  is  one  of  law  to 
be  decided  by  the  court:  3  Salk.  498;  Gilbert's  Eq.  Bep.  253; 
Cro.  Jao.  165,  863;  1  Leon.  71,  72;  6  Vin.  Ab.  467. 

The  objection  that  there  are  two  modes  of  declaring  on  writ- 
ten contracts,  one  according  to  their  legal  effect,  the  other  by 
setting  out  the  instrument  at  large,  does  not  apply.  This  is  a 
case  of  setting  forth  a  covenant,  and  the  instrument  containing 
the  covenant  is  the  instrument  declared  upon;  to  show  that  the 
covenant  has  been  fulfilled,  it  is  necessary  to  place  the  instru- 
ment containing  the  covenant  upon  the  records.  It  has  been 
said  that  all  the  allegations  relative  to  the  deed  are  mere  sur- 
plusage, and  may  be  rejected,  as  the  defendant  refused  to  abide 
by  the  award,  and  Jones  v.  BarJdey^  Doug.  684,  is  cited,  but  in 
that  case  the  defendant's  plea  was  held  not  good,  as  it  was  his 
own  act  that  caused  the  plaintiff  not  to  execute  the  release. 
The  terms  of  this  contract  expressly  negatives  the  supposition 
offered  by  the  opposing  counsel  that  the  covenants  were  mutual, 
and  Blakeslee  might  recover  of  Nichols  without  making  or  ten- 
dering any  deed. 

2.  They  argued  further  that  the  time  of  performance  was 
material,  and  that  the  allegation  of  a  tender  made  on  or  about 
the  first  day  of  October,  is  insufficient  and  bad  even  after  ver- 
dict. 

Smiih  and  Bronaon,  for  the  defendant  in  error:  1.  As  to  the 
exception  that  the  deed  mentioned  in  the  declaration  ought  to 
have  been  set  forth  at  large,  it  is  held  to  be  the  better  method, 
when  the  action  is  founded  directly  on  a  written  instrument,  to 
declare  upon  it  according  to  its  substance  and  legal  effect: 
Dundasa  v.  Weymouih,  Oowp.  665;  Price  v.  Fletcher,  Cowp.  727; 
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BriOow  y.  Wright,  Doug.  665.  And  eveiy  reason  iriH  applj 
with  eqnal  force  in  favor  of  this  mode  of  declaring  in  cases 
where  tlie  written  instrument  is  collateral  to  the  principal  un- 
dertaking. The  cases  cited  in  support  of  the  opposite  doctrine 
do  not  declare  the  reasons  on  which  they  are  founded  and  de« 
serve  but  little  attention.  This  deed  is  made  parcel  of  the 
record;  the  adverse  party  is  entitled  to  oyer  before  pleading; 
and  it  cannot  be  pretended  but  that  Nichols  has  every  advan- 
tage to  which  he  would  be  entitled  were  the  deed  set  out  in  hisce 
verbis. 

2.  As  to  the  exception  that  the  allegation  of  the  time  when 
the  deed  was  executed  and  tendered  is  not  sufficiently  precise, 
it  may  be  replied  that,  where  the  day  does  not  make  a  part  of 
the  contract,  the  day  laid  is  not  material:  MaUhew8  v.  Spicer,  2 
Str.  806.  Moreover,  reasonable  time  is  a  matter  of  fact,  de- 
pending upon  all  the  circumstances  of  the  iase;  the  question  of 
law  cannot  arise  till  all  these  circumstances  appear:  1  T.  B.  167. 
They  contended  further  that  Blakeslee  was  under  no  obligation 
to  execute  or  tender  any  deed  whatever,  as  Nichols  had  refused 
to  do  anything  under  the  award:  Jones  v.  BarJdey,  Doug.  684. 

By  OonsT.    Judgment  unanimously  affirmed. 


BvBETS  V.  Chittendon. 

[9DAT,8Sa.] 

Diviss.— Fee  wheh  Vested.— A  testator  devised  the  use  and  hnpiove- 
ment  of  all  his  real  estate  to  his  wife  until  his  son  should  arrive  at  the 
age  of  twenty-one  years,  she  bringing  him  up,  and  then  devised  to  his 
son  the  whole  of  his  real  estate,  except  the  use  and  improvement  as 
aforesaid,  it  was  held  that  a  fee  vested  in  the  son,  subject  to  a  per- 
sonal trust  or  confidence  in  the  mother,  immediately  on  the  death  of 
the  testator. 

Action  of  ejectment  for  three  pieces  of  land.  From  the  rec- 
ord the  foUowing  facts  appear:  The  plaintiff's  father,  Joel 
Everts,  deceased,  being  seised  in  fee  of  the  demanded  premises, 
made  his  last  will,  wherein  he  bequeathed  to  his  wife,  Mary  Ann 
Everts,  the  whole  of  his  movable  estate,  she  paying  his  debts 
and  funeral  expenses.  His  real  estate  he  devised  as  follows: 
"  I  likewise  give  unto  my  said  wife  the  use  and  improvement  of 
all  my  real  estate,  until  my  son,  Joel  Everts  (then  about  five 
years  of  age),  arrives  at  twenty-one  years  of  age  (then  she  to 
haTe  and  enjoy  the  use  and  improvement  of  one-third  of  said 
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real  estate  during  her  natural  life),  she,  mj  said  wife,  bringing 
up  my  said  son  until  he  arrived  at  twentj-one  years  of  age. 
Item:  I  give  to  my  well  beloved  son,  Joel  Everts,  the  whole  of 
my  real  estate,  to  be  and  remain  to  him  an  estate  forever,  ex- 
cepting the  use  to  be  disposed  of  as  above  mentioned."  In  the 
event  of  his  death  before  twenty-one  years  of  age,  or  without 
heirs  of  his  body,  the  testator  gave  to  his  wife  the  use  of  all  his 
real  estate  during  her  life;  and  devised  the  same  afterward  to 
Gilbert  Everts,  junior,  his  brother's  son.  After  the  testator's 
decease,  his  widow  entered  upon  the  demanded  premises,  and 
having  intermarried  with  the  defendant,  who  has  remained  in 
possession  ever  since  she  died,  Joel  Everts,  the  plaintiff,  still 
a  minor,  was  brought  up  and  supported  by  his  mother  until  hex 
decease,  and  by  the  defendant  ever  since. 

Upon  these  facts,  the  superior  court  determined  in  fovor  of 
the  defendant.  ' 

DaggeU  and  Alien,  for  the  plaintiff  in  error,  contended  that 
the  devise  to  the  wife  was  of  an  estate  for  life  upon  condition 
that  she  brought  up  the  child;  that  it  was  a  trust  that  could  not 
be  assigned;  and  that  her  interest  ceased  upon  her  death, 
although  that  happened  before  the  plaintiff  arrived  at  the  age 
of  twenty-one  years.  1  Eq.  Ca.  Ab.  194,  195,  lA.  2,  3,  4;  2  Eq. 
Ca.  Ab.  863,  pi.  13;  8  Vin.  Ab.  291,  pi.  13;  Pow.  on  Dev.  301, 
302;  Willes,  301;  Cro.  Eliz.  262;  3  P.  Wms.  176;  Qilb.  Eq. 
Bep.  3G. .  They  further  examined  and  explained,  Boraston's 
case,  3  Rep.  19;  Lomax  v.  Holmeden,  3  P.  Wms.  176;  2  Leon. 
221;  3  Id.  78;  DedicoU's  case,  Id.  9;  Balder  v.  Blackburn,  Ho- 
bart,  286;  CourUiopev.  Hey  man.  Carter,  25;  Taylor  y.  Biddall, 
2  Mod.  289;  cases  upon  which  the  judgment  of  the  superioi 
court  was  founded,  and  insisted  that  not  one  of  them  supported 
that  judgment. 

Sterling  and  Oould,  for  the  defendant  in  error,  contended 
that  the  whole  estate  was  devised  to  the  vnfe,  who  took  a  bene- 
ficial interest  for  so  many  years,  as  the  son  was  under  full  age 
at  the  testator's  death;  that  the  word  "until"  was  descriptive 
of  the  time  when  the  limitation  in  favor  of  the  son  was  to  take 
effect:  Borasion's  case,  3  Co.  19;  Hayward  v.  Whiiiyy,  1  Burr. 
228;  Taylor  v.  BiAdaU,  2  Wood.  289;  Feame  on  Con.  Bern. 
167,  171,  438;  DedicoU's  case.  That  the  interest  first  devised  to 
ihe  plaintiff's  mother  was  not  determined  by  her  death;  tbak 
the  distinction  between  a  devise  of  a  power  over  a  subject,  and 
a  devise  of  the  thing  itself  for  a  limited  time,  was  well  settled: 
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Mod.  774;  Dy.  86  b;  Cro.  EUz.  674,  784,  262;  Dj.  210.  To 
the  objection,  that  as  the  condition,  annexed  to  tiie  doTise  to 
the  mother,  could  not  now  be  performed  by  her,  the  term  ia 
forfeited;  and  to  the  objection  that  the  trust  was  of  so  personal 
a  nature  that  it  could  not  be  assigned  or  transmitted,  they 
dted:  Smith  v.  Havens,  Cro.  Eliz.  252;  Courthope  t.  Heyman, 
Cari  25,  and  Balder  v.  Blackburn,  Hob.  285.  And  conditions 
subsequent  rendered  impossible  by  the  act  of  God  do  not  divest 
the  estate:  Co.  lit  206;  2  Bl.  Com.  156, 157. 

By  CoTJBT.  The  questions  raised  on  this  record  are,  whether 
a  fee,  immediately  on  the  testator's  death.  Tested  in  his  son, 
the  plaintiff  in  error,  subject  to  a  personal  confidence  or  trust 
reposed  in  the  mother,  which  ceased  at  her  death;  or  whether 
the  devise  to  Mary  Ann  Eyerts  was  of  a  term  for  years,  limited 
by  the  period  in  which  her  son  should  attain,  or,  if  he  should 
die  before,  might  have  attained,  had  he  liyed  twenty-one  years 
of  age.  The  former,  in  our  opinion,  is  the  true  construction  of 
the  will.  There  is  no  rule  better  eetabUshed  than  ''that  the 
intention  of  the  testator  expressed  in  his  will,  if  consistent 
with  the  rules  of  law,  shall  preyail."  In  the  expression  of  the 
intention,  as  Lord  Hardwicke  truly  said  in  Bagshaw  v.  Spencer, 
1  Yea.  142;  S.  C.  2  Atk.  246,  570,  577,  there  can  be  no  magic  of 
particular  force  in  certain  words,  more  than  in  others;  their 
operation  must  arise  from  the  sense  they  carry;  and  that  sense 
ean  only  be  found  by  considering  the  whole  wiU  together. 

What  the  intention  of  the  testator  was,  it  is  not  difficult  to 
discover.  For  his  wife  he  had  made  a  provision,  by  a  be* 
qoest  of  all  his  moTable  estate,  and  a  devise  of  the  one-third 
of  all  his  real  estate,  during  her  natural  life.  This,  according 
to  the  general  practice  of  our  country,  and  the  law  for  the  dis- 
tribution of  intestates'  estates,  was,  at  least,  a  reasonable  dis- 
position of  property  for  the  support  of  his  wife;  and  it  is  no 
unfounded  presumption  that  it  was  so  considered  by  the  testa- 
tor. At  the  making  of  the  devise,  Joel  Everts,  the  testator's 
only  son,  was  about  five  years  of  age.  What  more  reasonable, 
than  that  the  testator  should  commit  him  to  the  guardianship 
of  his  mother,  and  give  to  her  the  improvement  of  his  estate  to 
maintain,  protect  and  educate  him  ?  Accordingly,  it  appears 
that  the  testator  gave  to  his  wife  the  use  and  improvement  of  all 
his  real  estate,  until  his  son  should  arrive  at  twenty-one  years 
of  age,  ''she  bringing  him  up."  The  specific  phraseology, 
"  she  bringing  him  up/'  limits  the  trust  to  the  wife  personally; 
and  an  expression  more  exclusively  appropriate  to  this  object 
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could  not  have  been  Belecied.  The  manifest  intent  of  the  tes- 
tator collectible  from  his  will,  in  our  judgment,  may  be  thus 
expressed:  The  use  and  improvement  of  one-third  part  of  my 
real  estate  I  give  to  my  wife,  for  her  personal  benefit,  so  long 
as  she  shall  live;  and  if  my  son  should  die  without  issue  of  his 
body,  before  he  attains  twenty-one  years  of  age,  she  shall  have 
the  use  of  all  my  estate.  But  if  my  son  shall  live,  during  his 
minority  his  mother  shall  be  his  guardian;  and  to  enable  her  to 
fulfill  the  duties  of  this  relation,  she  shall  receive,  without  ac- 
county  the  rents  and  profits  of  my  estate  not  above  disposed  of. 
Subject  to  this  trust,  it  is  my  will  that  all  my  property  shall 
vest  in  my  son  Joel,  and  be  his  forever. 

Conformably  with  this  construction,  the  real  estate  devised 
was  not  a  term  in  Mazy  Ann  Everts,  but  a  mere  personal  trust 
or  confidence,  which  ceased  at  her  death.  In  other  words,  a 
fee,  immediately  on  the  testator's  death,  vested  in  his  son,  sub- 
ject to  the  personal  trust  or  confidence  reposed  in  his  mother. 
The  intention  of  the  testator  is  collectible  from  the  apparent 
purpose  for  which  the  use  of  his  estate,  during  his  son's  mi- 
nority, is  given  to  his  mother.  It  is  collectible  from  tho 
reasonableness  of  it,  the  duty  of  M.  A.  Everts,  and  the  means 
of  performance,  being  designedly  commensurate.  And  a&  the 
construction  given  is  forced  upon  the  mind  by  every  considera- 
tion, arising  from  the  relation  of  the  parties,  and  supposable 
views  of  the  testator;  and  so  it  is  indispensably  necessary,  to 
avoid  the  most  obvious  absurdity.  For  who  can  believe  that 
the  testator  intended  to  bequeath  his  son  to  an  unknown  guard- 
ian, and  to  grant  to  him  the  improvement  of  all  his  estate  as  a 
compensation  for  his  services?  This,  unreasonable  as  the  sup- 
position is,  presents  but  a  partial  view  of  the  subject.  For,  on 
the  construction  contended  for  by  the  defendant,  it  might  haj)- 
pen,  that  the  mother  and  son  having  died,  for  fifteen  years  or 
more,  the  testator's  estate  should  be  enjoyed  by  aliens  in  blood. 
In  the  meantime,  his  brother's  son  could  take  no  benefit  of  it, 
although  he  is  the  declared  object  of  the  testator's  bounty. 

The  intention  of  the  testator  having  been  ascertained,  there 
is  an  end  to  all  further  inquiry,  as  no  rule  of  law  will  be  vio- 
lated by  carrying  it  into  e£fect.  **  In  the  construction  of  wills, 
adjudged  cases  may  very  properly  be  argued  from,  if  they  es- 
tablish general  rules  of  construction  to  find  out  the  intention  of 
the  testator:"  Hayward  v.  Whitby,  1  Burr.  233.  But  it  is  so 
plain,  upon  the  true  intent  and  meaning  of  this  will,  that  it  is 
quite  unnecessary  to  cite  cases  upon  it.    Of  those  which,  on 
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the  argninent,  were  adduced,  some  notice,  howeyer,  shall  be 
taken,  as  they  most  strikingly  confirm  the  construction  which 
has  been  given. 

In  the  second  and  third  Tolumes  of  Leonard's  Beports  there 
are  two  anonymous  cases,  of  which  the  following  is  a  state- 
ment: 2  Leon.  221;  8  Leon.  73.  A.  devised  that  his  land 
should  descend  to  his  son,  but  that  his  wife  should  take  the 
profits  until  his  full  age,  **  for  his  education  and  bringing  up." 
The  wife  married  and  died.  It  was  resolved  that  the  second 
husband  should  not  have  the  profits.  **  Nothing  is  devised  but 
a  confidence,  and  the  wife  is  a  guardian  or  bailiff  to  the  infant." 
The  parallel  between  these  cases  and  the  principal  one  is  so  ob« 
vious  as  to  render  all  observation  superfluous. 

The  next  case  cited  was  that  of  Lomax  v.  Eolmeden,  3  P. 
Wms.  175.  Mr.  Lomax,  by  will,  devised  all  his  lands  and 
tenements  to  a  trustee  and  his  heirs,  to  the  use  of  his  wife  for 
Ufe,  she  paying  two  hundred  pounds  per  annum  to  the  testator's 
Bon,  Caleb  Lomax,  imtil  his  age  of  forty  years;  and  in  case  the 
wife  should  die  before  that  period,  then  to  his  daughters  and 
their  heirs,  they  paying  the  same  sum  unto  Caleb  Lomax  until 
his  age  aforesaid:  ''The  testator  hoping  that  his  son  Caleb 
would  by  that  time  have  lived  to  see  hi&  folly."  After  which 
the  testator  devised  the  premises  to  Caleb  for  life,  and  from 
after  his  death,  to  the  use  of  his  first  son,  and  the  heirs  male  of 
his  body.  The  testator  died;  the  wife  also  died.  Caleb  nuurried, 
and  had  a  son  (the  plaintiff),  but  died  before  his  age  of  forty 
years.  The  bill  was  brought  for  an  account  of  the  profit  of  the 
premises  from  the  death  of  Caleb,  the  plaintiff's  father;  and 
the  question  was  whether  the  estate  devised  to  the  testator's 
daughters  should  subsist,  now  Caleb  was  dead,  until  such  time 
as  he  should,  had  he  lived,  have  attained  to  his  age  of  forty. 
It  was  argned  by  the  defendants  (the  daughters),  that  the  de- 
vise created  an  absolute  title  and  interest  in  them  until  their 
brother  should  have  attained  forty  years  of  age,  had  he  lived 
80  long.  But  the  master  of  the  rolls  (Sir  Joseph  Jekyl),  after 
time  taken  to  consider  it,  and  having  mentioned  and  commented 
on  the  cases  cited,  decreed  that  this  estate,  devised  to  the  tes-. 
tator's  daughters  and  their  heirs,  determined  on  the  death  of 
Caleb;  and  that  agreeably  to  all  common  sense  and  reason,  the 
interest  devised  must  cease  when  it  became  impossible  for  him 
to  arrive  at  the  age  of  forty.  For  taking  it  literally  that  the 
daughters  should  enjoy  the  land  tintil  Caleb  should  attain  to 
his  age  of  forty,  this  would  be  to  make  them  hold  forever,  be- 
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cause  Caleb,  having  died  before  that  age,  could  never  afterward 
attain  to  it.  If,  however,  the  estate  or  interest  were  created  for 
a  particular  purpose,  as  to  constitute  a  fund  for  payment  of 
debts  (which  was  BorasUm's  case),  then,  since  the  sons  might 
die  the  neit  daj,  or  soon  after  the  testator,  it  would  be  veiy 
haid  that  such  an  event,  occasioned  purely  by  the  act  of  Ood, 
should  defeat  the  fund  provided  on  purpose  for  the  benefit  of 
creditors;  and,  therefore,  in  aid  of  the  honest  intention  of  the 
testator  who  may  be  supposed  to  have  computed  tlie  time 
wherein  the  profits  of  the  estate  would  be  sufficient  for  that  end, 
the  judges,  by  liberal  interpretation,  have  concluded  that  the 
devisor  meant  that  the  devisee,  or  executor,  should  have  the 
land  for  so  long  a  time  as  the  son,  if  he  had  lived,  should  have 
arrived  at  the  age  mentioned;  ''  but  in  all  cases  when  no  such 
intention  appears,  the  estate  or  interest  would  absolutely  de- 
termine by  the  death  of  the  party  under  the  age  specified  in  the 
will.  That  such  construction  seemed  the  more  just  in  the 
present  case,  as  the  reason  appeared  why  the  testator  created 
this  interest  by  his  vnll,  until  his  son  should  attain  to  the  age 
of  forty  years,  namely:  in  order  to  guard  the  estate  against  the 
ill  conduct  and  extravagance  of  his  son,  the  will  saying  the 
testator  *  hoped,  by  that  time,  his  son  would  have  seen  his 
folly.*" 

This  determination  of  a  case,  in  several  respects  very  similar 
to  the  principal  one,  is  forcible  to  show  that  Mary  Ann  Everts 
had  no  term  for  years  in  the  estate  devised;  and  that  the  testa- 
tor, intending  merely  to  put  his  son  under  the  guardianship  of 
his  mother,  it  is  fit  that  his  last  vnll  should  be  construed  in  sub- 
serviency  to  that  object. 

The  case  of  Mansfield  ▼.  Dugard,  1  Eq.  Ca.  Ab.  196,  pL  4;  S. 
C.  Gilb.  Eq.  Rep.  86,  clearly  evinces  that  the  wife  of  the  testa- 
tor (M.  A.  Everts)  had  no  term  in  the  demanded  premises.  It 
was  a  devise  to  the  vnf e  of  the  testator  till  his  son  and  heir  ap- 
parent should  attain  tweniy-one  years  of  age,  and  then  to  lus 
son.  The  son  died  at  thirteen  years  old,  and  the  wife  continued 
to  possess  the  estate  until  her  son,  had  he  lived,  would  have 
been  twenty-one  years  of  age.  On  a  bill  brought  by  the  heir 
at  law  against  the  wife  for  an  account  of  the  profits  after  her 
son's  death,  it  was  decreed  accordingly;  although  the  wife  was 
executrix,  yet  the  estate  not  *'  having  been  devised  for  payment 
of  debts,  nor  any  creditors  or  want  or  assets  appearing,  it  was 
held  by  the  Lord  Chancellor  that  the  wife's  estate  determined 
by  the  death  of  the  son,  and  that  the  remainder  vested  pres- 
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enflj  in  the  son,  upon  the  testator's  death,  and  was  not  to  ex- 
pect, till  the  contingencj  of  his  attaining  his  age  of  twentj-one 
years,  should  happen." 

All  the  cases  prove  that  the  estate  of  Joel  Everts,  in  the 
property  devised,  did  not  remain  in  contingency  until  his 
coming  of  age,  but  vested  immediately  in  him  on  the  death  of 
the  testator.  To  this  purpose  the  judgment  of  the  court  in 
Eayward  v.  Whitby,  1  Burr.  228,  is  explicit.  In  that  case  the 
testator  devised  his  messuages  and  tenements  to  Thomas  Hay- 
ward  and  John  Bates,  and  the  survivor  of  them,  and  the  heirs 
of  the  survivor,  in  trust,  to  employ  the  rents  and  profits 
thereof  for  the  maintenance,  education,  and  bringing  up  of 
Thomas  and  John  Hayward,  during  their  minorities;  and  when 
and  as  they  should  respectively  attain  their  ages  of  twenty-one, 
then  to  the  use  and  behoof  of  them,  the  said  John  and  Thomas, 
and  their  heirs  equally.  Thomas  died  before  the  age  of  twenty- 
one.  The  heir  at  law,  Whitby,  entered  into  possession  of  his 
moiety;  and  John,  now  of  age,  brings  ejectment,  claiming  the 
moiefy  of  his  deceased  brother,  as  well  as  his  own  proper 
moiefy.  The  question  was,  whether  the  estate  vested  immedi- 
ately in  the  two  nephews,  upon  the  death  of  the  testator,  or 
remained  in  contingency,  till  their  coming  of  age  respectively. 
The  court  were  of  opinion  that  the  estate  immediately  vested 
in  the  two  nephews;  and  that  there  was  no  limitation  of  their 
interest,  but  only  a  limitation  of  the  trust  during  their  minority. 
In  other  words,  that  it  was  an  immediate  gift  to  the  two 
nephews,  with  a  trust  to  be  executed  for  their  benefit  during 
their  minority. 

The  same  expression,  with  an  alteration  peculiarly  adapted 
to  the  principal  case,  expresses  our  opinion  on  the  manner  and 
effect  of  its  application.  The  testator  gave  to  his  son,  Joel 
Everts,  his  estate  immediately  on  his  death,  with  a  trust  in  his 
mother,  Mary  Ann  Everts,  to  be  executed  for  the  benefit  of 
her  son,  during  his  minority,  if  she  should  so  long  live. 

Cases  have  been  cited  for  the  defendant  in  error,  under  the 
impression  that  they  established  a  term  in  the  mother  by  virtue 
of  the  devise,  limited  by  the  time  when  Joel  Everts  should  or 
might  attain  the  age  of  twenly-one  years.  A  little  attention 
will  show  that  they  do  not  support  the  purpose  for  which  they 
were  adduced.  Waiving  all  observation  on  the  peculiar  phrase- 
ology of  some  of  them,  which  was  one  ingredient  in  their 
determination,  it  is  sufficient  to  remark  that  they  differ  from 
!;he  principal  case  in  these  particulars,  either  they  were  devises 
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of  property  until  the  principal  devisee  should  attain  a  certain 
age,  "without  any  expression  which  would  even  imply  a  limita- 
tion  of  the  period  in  any  possible  event;  or,  superadded  to  the 
bequest  they  evinced,  that  the  testator  designed,  for  the  pay* 
ment  of  his  debts,  or  other  reasonable  cause,  that  the  deyisee 
should  be  vested  with  an  interest  in  the  devised  premises  until 
the  time  mentioned  should  expire.  In  other  words,  the  cases 
effectuate  the  manifest  intent  of  the  testator. 

In  the  first  class  of  the  decisions  referred  to  may  be  com- 
prised DedicotCs  case,  8  Leon.  9,  and  Taylor  v.  Biddcdl,  2  Mod. 
289.  The  former  was  a  devise  to  the  testator's  wife  during  the 
non-age  of  his  heir;  and  the  latter  a  devise  to  A.  until  B.  should 
attain  twenty-one,  and  after  that  to  B.  Nothing  is  there  to 
show  that  the  testator  placed  the  estate  in  the  hands  of  the 
devisee  for  the  purpose  of  maintaining  and  educating  his  son, 
or  with  any  other  intent,  than  for  her  sole  and  exclusive  use 
and  enjoyment.  In  the  other  class  may  be  included  BoraaUm's 
case,  8  Bep.  19;  Balder  v.  Blackburn,  Hob.  285;  Courthope  v. 
Heyman,  Cart.  25;  Stile  v.  Thompson,  Dyer,  210,  pi.  24;  and 
Smith  V.  Havens,  Cro.  Eliz.  252.  In  the  case  first  mentioned, 
as  was  justly  observed  in  Lomax  v.  Holmedon,  the  devise  created 
a  fund  for  the  payment  of  debts;  and  to  accomplish  this  object 
it  is  clear  the  testator  intended  that  the  devisee  should  hold  this' 
estate  until  the  expiration  of  the  time  limited.  Balder  v. 
Blackbwm  was  a  devise  to  the  wife  until  the  daughter  should 
attain  eighteen  years,  without  account,  and  she  paying  fines, 
and  quit-rents.  The  latter  expression  unquestionably  indicates 
the  intention  of  the  testator.  In  Courthope  v.  Heyman,  the 
testator  appointed  M.  Bobinson  his  executor,  to  take  the  rents 
and  profits  of  his  land  for  and  toward  the  maintenance  of  his 
re8X)ective  children,  till  they  became  of  full  age  respectively. 
The  executor  died  before  the  trust  was  completed,  and  his 
executor  was  adjudged  to  have  an  interest  in  the  land  until  the 
purpose  of  the  testator  was  accomplished.  Stile  v.  Thompson 
presents  the  case  of  a  devise  to  executors  imtil  the  full  age  of 
the  heir,  to  pay  debts  and  legacies,  and  to  educate  children. 
And  the  case  of  Smith  v.  Havens  was  a  devise  to  the  wife  until 
the  testator's  son  should  attain  twenty-one  years  of  age,  ''to 
bring  up  his  children."  A  particular  comment  on  every  case 
cited  is  obviously  needless.  Sufficient  it  is  to  remark  that  the 
devises,  upon  the  face  of  them,  bear  incontrovertible  marks  of 
the  testator's  intention,  and  that  the  construction  given  was 
requisite  to  effectuate  it. 
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Finally,  the  intention  of  the  testator  in  the  principal  case 
warrants  the  claim  of  his  son;  there  is  no  rule  of  law  Tiolated 
by  permitting  it  to  prevail;  and  the  cases  cited  are  in  entire 
coincidence  with  our  opinion.  Of  consequence,  the  judgment 
of  the  superior  court  in  this  case  must  be  reversed. 


Hart  v.  Tallmadge. 

Action  fob  Dbgett. — One  who  makes  ^be  representations  to  another  bj 
words  and  actions,  with  intent  to  deceive  him,  and  the  latter  soffen 
damage  in  consequence,  an  action  on  the  case  will  lie  in  his  favor, 
thongh  the  defendant  has  no  interest  in  making  such  representations. 

Chai«lenob  to  thb  Array. — ^A  challenge  to  the  array  of  the  panel  will 
not  he  allowed,  for  the  reason  that  the  clerk  who  iBsned  the  warrant  to 
the  constahles  to  sommon  the  jury  is  a  party  to  the  action. 

AcnoH  on  the  case  for  a  deceit.    The  declaration  stated. 
That  on  the  ninth  September,  1808,  Thomas  Lloyd,  Jr.,  a  well 
known  broker  of  Hartford,  did,  on  behalf  of  one  Joseph  Hart, 
then  of  that  city,  offer  for  sale  to  the  plaintiffs  (the  defendants  in 
this  court)  through  their  agent,  Heman  Averill,  an  instrument 
in  writing,  purporting  to  be  the  promissory  note  of  the  de- 
fendant for  two  thousand  dollars,  payable  ninety  days  after 
date  at  the  Eburtford  bank,  to  the  order  of  WiUoughby  Lynde 
and  Joseph  Hart,  and  bearing  date  the  ninth  of  September, 
1803;  that  on  the  back  of  said  instrument  were  the  names  of 
said  Lynde  and  Joseph  Hart,  purporting  to  be  their  genuine 
indorsement.    That  Averill,  as  agent  of  the  plaintiffs,  verily 
believing  that  said  instrument  was  in  all  respects  genuine, 
purchased,  on  behalf  of  the  plaintiffs,  said  instrument  from 
said  Lloyd,  as  agent  of  Joseph,  and  paid  therefor  the  sum  of 
two  thousand  dollars  of  the  money  of  the  plaintiffs  then  being 
in  said  Averill's  hands.-    That  plaintiffs  immediately  deposited 
said  instrument  with  the  cashier  of  the  Hartford  bank,  who, 
before  the  expiration  of  ninety  days,  notified  Joseph  Hart  of 
such  deposit,  and  of  the  time  and  place  when  payment  was 
expected;  but  that  said  Joseph  refused  to  pay  the  same,  or  any 
part  thereof.     That  the  instrument  aforesaid  and  the  indorse- 
ment of  Lynde's  name  thereon  are  false  and  forged;  that  the 
same  were  falsely  made  and  forged  by  Joseph  Hart,  for  the 
purpose  of  fraudulenUy  obtaining  money  thereby;  and  that 
vnch  ioTgerj  was  wholly  unknown  to  the  plaintiffs,  their  agent. 
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and  to  Lloyd,  till  the  twenty-third  day  of  December,  1808. 
That  on  the  twenty-first  of  December,  1803,  and  after  the 
expiration  of  ninety  days  from  the  date  of  the  instrament, 
plaintiffii,  by  their  agent,  said  Lloyd,  notified  the  defendant 
that  the  same  had  not  been  paid,  that  it  had  become  payable, 
and  demanded  payment  thereof  from  the  defendant.  That 
defendant,  well  knowing  that  the  note  had  been  forged  in 
pursuance  of  a  fraudulent  combination  between  Joseph  and 
defendant,  to  defraud  the  creditors  of  Joseph  aud  prevent 
plaintiffs  from  arresting  said  Joseph  or  attaching  his  property, 
and  to  secure  to  Joseph  time  to  dispose  of  his  effects  and 
abscond  from  the  state,  did  fraudulently  conceal  from  plaintiffs' 
agent,  Lloyd,  the  fact  of  said  forgery,  and  falsely  and  deceit- 
fully  gave  him  to  understand  that  the  said  instrument  was 
authentic,  and  promised  to  see  him,  Lloyd,  again  and  attend  to 
his  demand.  That  Lloyd,  as  agent  of  the  plaintiffs,  confiding 
in  the  honesty  of  defendant,  and  believing,  from  his  represen- 
tation, that  said  instrument  was  authentic,  forbore  to  levy  an 
attachment  upon  said  Joseph  for  the  contents  of  the  instrument, 
as  he  otherwise  would  have  done;  and  that  at  the  time  of  this 
demand  there  was  visible  property  of  Joseph  in  Hartford  more 
than  sufficient  to  satisfy  the  same.  That  immediately  after 
demand  of  payment,  the  defendant  fraudulently  advised  and 
assisted  said  Joseph  to  abscond  from  the  state;  and  that,  acting 
upon  such  advice,  Joseph  did  abscond  on  the  night  of  the 
twenty-second  of  December,  1803,  and  has  ever  since  remained 
out  of  the  state;  that  before  absconding  Joseph  disposed  of  all 
his  property.  That  on  the  twenty-third  of  December,  1803,  the 
defendant,  upon  a  second  demand  of  payment,  informed  Lloyd, 
as  agent  for  plaintiffs,  that  said  instrument  was  false  and 
forged,  and  refused  to  pay  the  contents  of  the  same,  or  any 
part  thereof. 

Upon  the  general  issue  pleaded,  a  verdict  was  found  for  the 
plaintiffs. 

The  defendant  moved  in  arrest  of  judgment,  for  the  insuffl« 
ciency  of  the  declaration;  but  the  court  adjudged  the  declara- 
tion sufficient. 

After  the  jury  were  impaneled,  the  defendant  excepted  to  the 
whole  panel,  on  the  ground  that  the  jurors  composing  it  had 
been  illegally  returned.  The  facts  were:  Frederick  Wolcott, 
one  of  the  plaintiffs,  was  clerk  of  the  court,  and  had  some  time 
previous  to  the  term  at  which  this  cause,  with  his  knowledge, 
was  assigned  for  trial,  issued  his  warrants,  without  any  special 
directions  from  the  court,  to  the  constables  of  four  several 
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towns,  to  summon  three  freeholders  from  each  of  those  towns 
to  serve  as  jurors;  by  Tirtue  of  which  the  persons  impaneled 
were  drawn  from  the  boxes  provided  for  that  purpose,  and  sum- 
moned accordingly.    The  court  orerruled  the  exception. 

Griswold  and  Smilh,  for  the  plaintiff  in  error,  critically  exam- 
ined the  several  averments  in  the  declaration.  Those  which 
they  principally  considered  were:  1.  That  the  note  was  forged, 
which  fact  the  defendant,  in  pursuance  of  a  previous  combina- 
tion, and  with  intent  to  deceive  and  injure  the  plaintiffs,  artfully 
concealed;  2.  That  he  gave  the  agent  to  understand  and  believe 
that  the  note  was  genuine,  and  falsely  represented  that  he  had 
come  to  make  arrangements  for  settling  the  claims  against  Jo- 
seph Hart,  and  promised  to  see  the  agent  again  soon  and 
attend  to  the  plaintiffs'  demand;  8.  That  in  consequence  of 
such  representation  and  promise,  the  agent  forbore  to  attach 
property  which.  Joseph  Hart  was  at  that  time  in  possession  of, 
to  a  sufficient  amount  to  satisfy  the  debt;  and,  4.  That  the  de- 
fendant secretly  advised  and  aided  Joseph  Hart  to  abscond. 

With  regard  to  these  averments,  they  argued: 

1.  That  mere  concealment  of  a  fact,  however  important  to  be 
known,  or  with  whatever  views  the  concealment  may  have  been 
made,  lays  no  foundation  for  an  action  of  deceit.  It  makes  no 
difference  that  this  f orgeiy  was  in  the  name  of  the  defendant. 
In  Pasley  v.  Freerfian,  8  T.  B.  61,  the  principles  recognized  by 
all  the  judges  require  something  more  than  mere  concealment 
to  induce  liability;  and  in  Eyre  v.  Dtinsfard,  1  East,  818,  the 
representations  were  grossly  false. 

2  That  **  the  def endantgave  Lloyd  to  imderstand  and  believe" 
is  not  traversable.  The  representation  must  be  distinctly  stated 
and  its  truth  as  distinctly  denied.  Plaintiffs  further  state,  that 
"  the  def endant  promised  to  see  Lloyd  again,"  etc.,  but  do  not 
allege  that  he  did  not  see  him  again;  there  was  no  fraud  in 
promising  to  see  Lloyd. 

8.  It  does  not  appear  that  plaintiffs  sustained  any  damage  by 
defendant's  conduct.  They  forbore  to  attach;  but  they  have 
not  shown  that  if  they  had  attached  they  would  have  secured 
their  debt.  And  a  creditor  has  no  right  to  complain  of  any  act 
done  by  a  third  person  to  the  property  of  his  debtor,  imtil  he 
has  taken  hold  of  that  property.   Smith  v.  Blake,  1  Day,  258. 

4.  Advising  and  aiding  Joseph  Hart  to  abscond  could  not  give 
the  plaintiffs  a  right  of  action  before  they  arrested  him.  Coun- 
sel farther  contended  that  the  defendant  had  no  interest  in  the 
representations  charged  in  the  declaration,  and  that  an  interest 
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on  the  part  of  the  person  charged  with  making  the  representa- 
tions, is  necessary  to  support  this  action. 

It  was  also  urged  that  the  exception  to  the  array  was  well 
founded:  8  Bl.  Com.  859,  865.  That  the  clerk  who  selected  the 
jury  was  interested  in  the  action,  and  that  he  designated  the 
boxes  from  which  the  names  were  to  be  drawn,  without  any  di- 
rection or  advice  from  the  court:  Fowler  v.  Idnley,  commonly 
called  the  Oore  case,  before  the  United  States  circuit  court  foi 
this  district. 

Daggett  and  Oould,  for  the  defendants  in  error,  insisted  that 
the  objection  that  the  allegations  are  not  direct  came  too  late 
after  verdict:  Rushton  v.  AspinaU,  Doug.  679.  As  to  the  point 
that  Hart  had  no  interest  in  the  question  relative  to  which  he 
made  the  representations,  it  is  not  necessary  that  he  should  have 
had:  Paaleg  v.  Ihfeeman,  8  T.  B.  51.  One  who  deliberately  de- 
ceives, having  no  interest  to  subserve,  cannot  be  less  guilty  than 
he  whose  conduct  is  governed  by  a  prospect  of  advantage  to 
himself.  As  to  the  objection  that  nothing  is  stated  by  which 
the  court  can  see  that  any  damage  has  accrued  to  the  plaintiffs 
below,  it  is  expressly  averred  that  Joseph  Hart's  person 
and  property  might  have  been  taken  between  the  time  when 
defendant  made  the  declaration  to  Lloyd  and  the  time  of  the 
absconding;  and  that  in  an  action  for  obstructing  process,  no 
more  is  requisite. 

That  as  to  mere  concealmenjb  not  rendering  the  defendant 
liable,  counsel  replied  that  although  defendant  might  have  kept 
silent  on  the  subject,  yet  as  he  chose  to  speak,  be  was  boimd 
to  disclose  the  truth,  the  whole  truth  material  to  be  known. 
Comyns  says:  '*  An  action  upon  the  case  for  a  deceit  lies  when 
a  man  does  any  deceit  to  the  damage  of  another."  Eyre  v. 
Dunsford,  1  East,  318,  is  a  case  in  point. 

Upon  the  exception  relating  to  the  impaneling  of  the  jury, 
counsel  contended  that  the  English  cases  did  not  apply;  as  in 
England  the  sheriff  selects  from  the  freeholders  of  the  county, 
while  here  the  clerk  sends  his  venire  to  different  towns,  and  the 
jurors  are  selected  by  the  town  council,  by  lot;  that  in  the 
Oore  case,  the  array  was  quashed  because  a  deputy  marshal 
interested  in  the  case  summoned  the  jurors,  and  must  necessarily 
see  them,  thereby  having  an  opportunity  to  influence  them. 
Opposing  counsel  found  their  argument  on  the  supposition  that 
the  jurors  are  not  selected  by  the  town  council  with  imparti- 
aliiy,  which  the  court  will  not  allow. 
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By    CSonrty    Huxhousb,   Assistant,    dissenting.     Judgment 

affirmed. 

See  the  case  of  Irwim  r,  BherrU,  1  Am.  Dec  374^  vrben  a  similar  action 


Stotel  V.  Wbstoott. 

[9DAT,41t.] 

J(UHI»KB  OF  Causbs  OF  ACTION.  — Though  tort  and  contract  cannot  be 
joined  in  the  same  declaration,  yet  where  the  gist  of  the  action  is  tort, 
the  declaration  will  not  be  held  bad  because  it  alleges  that  the  trans- 
action oat  of  which,  the  tort  arose  has  been  one  of  contract 

Pleadino  a  Special  Authority.— Where  a  party  claims  to  haye  acted 
under  a  special  authority,  and  his  action  is  founded  on  such  anthority, 
it  should  be  set  out  with  reasonable  precision  and  certainty. 

Tex  declaration  stated  that  the  plaintiff  (defendant  in  this 
court),  on  the  fourth  of  February,  1804,  was  legally  deputed  to 
Mnre  a  certain  writ  or  process  of  attachment  against  Stoyel,  in 
which  Job  Smith  was  plaintiff,  demanding  eight  hundred  dollars 
damages  for  a  certain  trespass  alleged  to  baye  been  committed 
by  Stoyel;  that  the  writ  was  signed  by  Thaddeus  Learned,  Esq. , 
a  justice  of  the  peace,  and  by  him  and  in  bis  handwriting 
directed  to  the  plaintiff  as  an  indifferent  person.  That  the 
plaintiff  found  Stoyel  at  one  Garder's  house  (a  defendant 
herein),  on  the  evening  of  the  same  day,  levied  the  writ  and 
took  bim  prisoner,  and  was  about  proceeding  to  jail  with  him, 
wben  defendants,  with  fraudulent  intent  to  rescue  Stoyel  from 
plaintiffs  custody,  pretending  that  it  would  be  inconvenient  to 
take  him  to  prison  at  that  time,  proposed  that  Carder  should 
take  charge  of  Stoyel  and  deliver  him  to  plaintiff  on  the  seventh 
of  February  foUovring;  that  induced  by  the  solicitations  of  de- 
fendants, and  relying  upon  their  integriiy,  plaintiff  left  Stoyel 
in  Carder's  custody;  that  Carder  pronused  and  engaged  to 
deliver  Stoyel  to  plaintiff  as  his  prisoner,  at  the  house  of  Oliver 
Ijeavins  on  the  seventh  of  February;  that  Stoyel  promised  and 
engaged  to  remain  in  Carder's  custody,  and  be  forthcoming  at 
the  time  and  place  aforesaid,  and  be  the  prisoner  of  the  plaintiff; 
that  the  defendants,  nevertheless,  fraudulentiy  contrived,  with 
intent  to  injure  the  plaintiff,  to  have  Stoyel  escape  from  the 
state  of  Connecticut  and  the  custody  of  the  plaintiff;  and  that 
Stoyel,  with  and  by  the  assistance  of  Carder,  did  escape  from 
the  state  of  Connecticut  and  the  custody  of  the  plaintiff  before 
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tlie  said  seventh  of  February;  that  plaintiff  has  been  put  to 
great  cost  to  retake  the  prisoner,  and  had  to  sustain  sundry  law- 
suits and  pay  out  several  sums  of  money,  all  in  consequence  of 
the  before-mentioned  fraudulent  conduct  of  the  defendants.  * 

Not  guilty  was  pleaded,  and  a  verdict  was  found  for  the 
plaintiff.  A  motion  in  arrest  was  made  for  insufficiency  of  the 
declaration,  but  it  was  adjudged  sufficient. 

IngersoU  and  Staples,  for  the  plaintiffs  in  error,  contended  that 
the  declaration  was  insufficient  on  two  grounds:  1.  The  plaint- 
iff, not  being  a  known  officer,  but  specially  deputed,  ought  to 
have  stated  his  authority  precisely;  the  process  should  have  been 
set  out  in  the  declaration.  It  does  not  appear  that  the  writ  was 
a  legal  one,  that  it  was  dated,  that  it  was  returnable  to  any 
court,  that  the  duty  thereon  had  been  paid,  in  fact  that  it  was 
not  illegal  and  void;  2.  AssumpsU  and  tort  are  joined;  and  a 
declaration  in  which  these  two  causes  of  action  are  joined  ia 
bad,  because  the  pleas  to  both  are  not  the  same:  Brown  v. 
IHxan,  1  T.  B.  276;  1  Ck>m.  Dig.  tit  Action,  G. 

Ooddard,  for  the  defendant  in  error,  contended  that  aa  to  the 
first  objection,  the  law  in  this  state  must  be  considered  as  settled, 
in  his  favor,  by  the  case  of  Denniaon  v.  OaUup,  Eirby,  480,  where 
the  averment  was,  that  plaintiff ''  was  lawfully  authorized  and 
empowered  to  serve; "  the  averment  in  this  case  being  ''  legally 
deputed  to  serve." 

Counsel  further  argued,  that  although  it  was  determined  in 
Clinton  v.  Hopkins,  2  Boot,  225,  that  contract  and  tort  could 
not  be  joined,  yet  that  decision  was  overruled  by  Buel  v.  Car- 
penter. But  it  was  contended,  that  this  was  an  action  on  the 
case,  to  which  not  guilty  had  been  pleaded;  and  that  if  it  were 
assumpsit,  with  the  same  plea,  no  advantage  could  be  taken  of 
it  after  verdict. 

By  CouBT.  Amos  Westoott,  Jr.,  brought  his  action  on  the 
case  against  Isaac  Stoyel  and  William  Oarder;  averring  that  he 
was  legally  deputed  to  serve  an  attachment,  which  issued  against 
Stoyel  in  favor  of  Job  Smith,  was  signed  by  Thaddeus  Learned, 
justice  of  the  peace,  and  directed  to  the  said  Westcott  as  an  in- 
different person;  that  by  virtue  of  the  writ,  he  arrested  the  body 
of  Stoyel  at  the  house  of  Oarder,  and  that  Stoyel  and 
Carder,  with  a  fraudulent  intent  to  rescue  the  said  Stoyel 
from  the  custody  of  the  said  Westcott,  and  to  procure  him 
an  opportunity  to  escape,  proposed  to  receive  him  into  their 
custody  and  to  redeliver  him  to  the  said  Westcott  at  a  day 
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and  place  mentioned^  so  that  he  might  be  conTeyed  to  prison; 
that  in  consideration  of  this  engagement,  the  said  Sfcojel 
(ras  confided  to  their  custody;  but  tiiat,  instead  of  being  rede- 
livered, the  said  Stoyel  and  Carder  combined  to  permit  the  said 
Stojel  to  escape  and  depart  out  of  the  state;  '^  and  that  the  said 
Stoyel,  with  the  consent,  connivance,  and  assistance  of  the  said 
Carder,  did  escape  and  depart  into  the  state  of  Bhode  Island, 
to  the  great  damage  of  the  said  Westcott/* 

The  defendants  (below)  went  to  trial  on  the  plea  of  not  guilty; 
Terdict  was  rendered  against  them;  and,  on  niotion  in  arrest  for 
the  insufficiency  of  the  declaration,  the  same  was  adjudged  suffi* 
dent.  1.  It  is  now  objected,  that  the  declaration  was  insuffi- 
cient inasmuch  as  tort  and  assumpsU  were  therein  joined.  If 
this  were  the  fact,  the  judgment  of  the  superior  court  unques- 
tioDably  would  be  erroneous.  Assumpsit  and  tort  may  not  be 
joined  in  one  declaration,  because  they  do  not  admit  of  the  same 
plea  and  judgment:  1  T.  B.  276;  2  Wils.  819. 822;  8  Wils.  864. 
But,  on  inspecting  the  record,  it  plainly  appears  that  the  action 
is  wholly  founded  in  tort.  The  contract  is  disclosed  merely  by 
way  of  inducement,  and  the  gist  of  the  action  is  the  misfeasance. 
Tne  plaintiff  has  alleged  his  gravamen,  as  consisting  in  a  breach 
oi  duty,  arising  out  of  a  fraudulent  combination  to  procure  the 
escape  of  Stoyel,  and  in  his  subsequent  escape  by  the  attaistance 
of  the  defendants. 

That  the  action  might  hare  been  legally  founded  on  contract 
is  no  criterion  in  this  case.  It  is  sufficient  to  say  that  the 
plaintiff,  who  had  it  in  his  option  to  commence  such  an  action 
as  he  considered  best  adapted  to  the  nature  of  the  injury,  has 
elected  to  lay  the  res  gesia  in  tort.  Nor  is  this  proceeding  un- 
precedented. In  Dickon  t.  ClxfUm^  2  Wils.  819,  a  count  founded 
on  the  undertaking  of  the  defendant  to  transport  a  quantity  of 
malt,  which,  by  reason  of  his  neglect  and  improvidence,  became 
embezzled  and  wholly  lost,  was  determined  to  be  laid  in  tort. 
To  the  same  purpose  is  the  case  of  Ooveit  y.  Radnidge  et  al.,  re- 
ported in  the  third  of  East,  page  62.  The  declaration  alleges 
that  the  defendant  had  the  loading  of  a  hogshead  of  the  plaint- 
iff in  and  upon  a  certain  cart,  for  a  reasonable  reward,  but  so 
carelessly,  negligently,  unskillfully  and  imprudently  conducted 
that  by  reason  thereof  the  said  hogshead  was  let  fall,  and  the 
contents  thereof  lost.  The  only  question  in  the  case  was 
whether  the  action  was  laid  ex  contractu  or  ex  delicto.  The  court 
were  clearly  of  opinion  that  it  was  founded  in  tort.  Judgment 
in  the  case  of  Samuel  v.  Judin,  6  East,  333,  was  founded  on  the 
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same  principle.  One  count  in  the  declaration  alleged  a  delirery 
of  two  promissoiy  notes  to  the  defendant,  who,  for  a  oommis- 
aion,  was  to  procure  them  discounted  for  the  plaintiff.  '^Bnt 
contriving  and  frandolently  intending  to  deceive  and  defraad 
the  plaintiff  in  this  respect,  (the  defendant)  did  not,  though 
requested,  pay  the  said  sum  of  money  so  by  him  received  as 
and  for  the  discount  of  said  two  notes  to  the  plaintiff;  but,  on 
the  contrary,  converted  and  disposed  thereof  to  his  own  use.'' 
With  this  count  was  joined  another  in  trover,  and  it  was  ob- 
jected that  the  declaration  was  ill,  as  tort  and  contract  could 
not  be  joined.  The  principle  was  admitted  by  the  court,  but 
was  considered  inapplicable,  for  that  both  counts  were  founded 
in  tort 

2.  It  is  further  objected,  that  it  does  not  appear  that  West- 
oott  acted  under  legal  authority;  and  of  this  opinion  is  the 
court.  He  was  an  officer  appoinfced  by  special  deputation,  and 
it  was  incumbent  on  him  to  show,  with  reasonable  precision  and 
certainiy,  that  he  was  duly  authorized.  To  this  end  it  must  ap- 
pear that  the  writ  under  which  he  acted  was  legally  issued  and 
directed,  and  that  the  arrest  was  legally  made.  But  the  declara- 
tion sanctions  no  i>art  of  this  proposition.  A  brief  enumera- 
tion of  particulars  vrill  evince  that  the  writ  was  utterly  invalid, 
and  that  Westcott  was  entirely  destitute  of  authority. 

To  every  writ  a  date  is  essential.  If  there  be  no  date,  it  can- 
not appear  that  the  person  signing  the  writ,  at  the  time  of 
affixing  his  signature,  had  any  authority,  or  that  the  action  was 
brought,  as  it  should  be,  to  tiie  next  court.  But  the  plaintiff 
(below)  has  not  alleged,  nor  does  it  appear,  that  the  attachment 
had  any  date.  A  valid  writ  must  be  signed  by  proper  authority, 
and  this  must  appear  to  the  court.  To  determine  whether  the 
justice  signing  was  duly  authorized,  it  is  indispensably  neces- 
sary that  the  court  to  which  the  writ  is  returnable  should  be 
mentioned.  But  the  writ  of  attachment,  in  this  case,  was 
signed  by  a  justice,  and  it  does  not  appear  to  what  court  it  was 
returnable.  To  the  validity  of  a  writ  of  attachment  duiy  and 
bonds  are  requisite.  But  it  does  not  appear  by  direct  aver- 
ment, by  necessary  inference,  or  even  by  presumption  of  an  in- 
ferior kind,  that  this  requisite,  in  the  case  under  considera- 
tion, was  complied  with.  The  only  allegation  bearing  on  the 
point  is  this,  that  there  was  a  certain  writ,  signed  by  a  justice, 
and  delivered  to  the  plaintiff  (below)  to  serve.  It  is  likewise 
necessaiy  to  the  validity  of  a  writ  that  it  be  made  returnable  to 
a  court  having  competent  jurisdiction.    But,  in  this  case,  it 
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does  not  appear  that  the  writ  was  returnable  to  any  court  what- 
soeyer.  It  is  not  only  indispensable  to  the  yalidiiy  of  a  writ, 
but  to  the  authority  of  the  officer  serving  it,  that  it  be  duly 
directed  to  him  by  competent  authority.  But,  in  the  case  under 
discusaion,  it  does  not  appear  that  the  justice  had  any  authority 
to  sign  the  writ,  much  less  to  direct  it  to  an  indifferent  person. 

On  the  whole,  it  is  perfectly  compatible  with  the  declaration 
of  the  plaintiff  (below)  that  the  process  directed  to  him  was 
utterly  invalid,  and  that  the  arrest  of  Stoyel  was  illegal  and 
unjustifiable. 

The  judgment  of  the  superior  court,  in  consequence,  must  be 
roTersed. 


Carter  v.  Garter* 

(S  DAT,  442.] 

JoiHT  AHD  Sbvebal  Obuoahok.— The  oUigatory  part  of  a  bond  was  in 
these  words:  "  We  are  holden  and  bound  unto  M.  C^  in  the  sum  of  five 
Jinndred  dollars,  for  the  payment  of  which  we  bind  ourselves  and  each 
ui  u&"  This  was  held  a  joint  and  several  bond,  on  which  an  action 
could  be  brought  against  one  of  the  obligors  separately. 

AoTiOH  of  debt  on  a  bond.  The  declaration  alleged,  "  That 
the  said  John  (the  defendant  below),  on  the  first  day  of  October, 
1799,  together  with  one  Daniel  Garter,  Abel  Carter,  Pomeroy 
Newell,  and  Giles  Lankton,  by  his  certain  writing  obligatory, 
sealed  with  his  seal,  and  also  sealed  virith  the  seal  of  the  said 
Daniel,  Abel,  Pomeroy  and  Giles,  bearing  date  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound, 
unto  the  said  Marcy  Carter  (the  plaintiff  below),  in  the  penal 
sum  of  five  hundred  dollars." 

The  defendant  haviDg  prayed  oyer  of  the  bond,  set  it  out, 
with  the  condition  annexed.  The  obligatory  part  of  the  bond 
was  as  follows:  *'  We,  John  Carter,  Daniel  Carter,  Abel  Carter, 
Pomeroy  Newell  and  Giles  Lankton,  are  holden  and  bound  unto 
Marcy  Carter  in  the  sum  of  five  hundred  dollars,  for  the  pay- 
ment of  which  sum  well  and  truly  to  be  made,  we  do  hereby 
bind  ourselves,  and  each  of  us,  our  executors  and  administrators 
and  each  of  them."  By  the  condition,  this  bond  was  defeasi- 
ble on  the  payment  of  one  hundred  dollars,  annually,  during  the 
life  of  the  obligee.  The  defendant  then  pleaded  in  bar  a  judg- 
ment of  the  court  of  common  pleas,  in  Hampshire  county,  Mas- 
sachusetts, in  favor  of  the  plaintiff  against  Abel  Carter,  on  the 
same  bond,  for  the  amount  of  the  penalty,  and  execution  to 
issue  for  the  first  installment. 
AM.  dbo.  voxm  n— 8 
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To  this  plea  the  plaintiff  demurred;  and  the  court  adjudged 
the  same  insufficient. 

Filkin,  for  the  plaintiff  in  error,  contended:  1.  That  the 
declaration,  on  its  face,  was  bad.  It  begins  by  declaring  upon 
a  joint  bond,  executed  by  the  defendant*  and  four  others,  and 
concludes  bj  alleging  that  the  defendant  bound  himself  sev- 
erally, without  showing  how  the  others  were  bound,  or  that  they 
had  bound  themselves  at  ail. 

2.  That  the  judgment  in  Massachusetts  was  a  good  bar. 
Where  a  bond  is  confessedly  joint,  a  judgment  against  one  of 
the  obligors  binds  all.  To  show  that  this  was  not  a  joint  and 
several  bond,  the  counsel  argued  that  the  subsequent  words  '^  we 
bind  ourselves,  and  each  of  us,  our  executors  and  administra- 
tors, and  each  of  them,'*  did  not  change  the  nature  of  the  bond, 
but  that  **  we  bind  ourselves  "  was  as  clearly  a  joint  obligation, 
as  ''  we  jointly  bind  ourselves; "  citing  WaUa  v.  Ooodman^  2  Ld. 
Baym.  1460;  Wigmom  v.  Wells,  3  Leon.  206;  Spencer  v.  Durane, 
1  Show.  8,  pi.  16.  Most  of  the  cases  opposed  to  this  construc- 
tion, which  we  contend  for,  are  cited  by  Yiner  with  a  dubitatur: 
16  Vin.Ab.  56(a). 

Bradley,  for  the  deftodant  in  error,  contended  that  the  use 
of  the  teohnioal  words  "  joint  and  several "  was  not  necessaiy 
to  render  an  obligation  joint  and  several;  that  it  was  sufficient 
for  this  purpose  if  any  words  are  used  which  plainly  import  the 
same  thing.  That  the  words  of  this  bond, ''  we  bind  ourselves, 
and  each  of  us,  our  executors  and  administrators,  and  each  of 
them,''  obviously  imported  an  obligation  imposed  upon  all  and 
each  of  these  persons  collectively  and  individually:  Dy.  196,  pL 
114;  HankiriBon  v.  Sandilau8,2  Bulst.  70;  S.  G.  Cro.  Jac.  322; 
S'Brooi^s  cases,  21,  pi.  102;  2  Bol.  Ab.  148;  Dy.  810b,  pi.  80; 
16  Yin.  Ab.  86,  Obligation  (G.);  Oo.  Litt.  144b;  6  Bac.  Ab. 
164.  To  the  objection  that  the^bond  was  not  declared  upon  as 
joint  and  several,  counsel  answered  that  sufficient  was  alleged 
to  show  the  several  liability  of  the  plaintiff;  and  that  it  would 
be  useless  to  particularly  state  how  each  of  the  other  obligors 
was  bound,  the  action  not  being  against  them.  With  respect 
to  the  plea  in  bar,  the  plaintiff  in  error  being  severally  bound, 
it  is  no  excuse  for  his  non-performance  of  this  contract;  that 
other  persons  were  likewise  bound,  and  failed  to  perform  it.  It 
is  true  the  defendant  in  error  can  have  but  one  satisfaction;  but 
until  that  be  obtained,  he  may  pursue  his  several  remedies 
against  the  obligors  on  this  bond.    The  judgment  pleaded  in 
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bar  is  a  reooveiy  of  the  first  installment  only,  but  the  other  in- 
stallments mentioned  in  the  condition  of  the  bond  are  not  an- 
swered by  this  plea,  which  can,  therefore,  be  no  bar  to  this 
action. 

By  CouBT.    Judgment  nnanimoasly  a£Brmed. 

It  is  the  tendency  of  the  law  to  regard  an  obligation  undertaken  by 
wveral  parties  as  joint,  when  there  are  no  express  words  indicating  a  seyeral 
obligation:  1  Pars*  Cent  11.  This  author  says:  ''Whether  the  liability 
incurred  is  joint  or  several,  or  such  that  it  is  either  joint  or  several,  at  the 
election  of  the  other  contracting  party,  depends  (the  rule  above  stated  being 
kept  in  view)  upon  the  terms  of  the  contract,  if  they  are  express;  and 
where  they  are  not  express,  upon  the  intention  of  the  parties  as  gathered 
from  all  the  circumstances  of  the  case. "    Id. 

If  an  instrument  worded  in  the  singular  is  executed  by  several,  the 
obligation  is  a  joint  and  several  one,  and  those  who  so  execute  it  may  bj 
saed  either  separately  or  together:  Marsh  v.  Wardt  Peake  Cas.  130;  Cletk 
v.  Blaekttoek,  Holt,  474;  ffmmmemn^  t.  SUme^  7  Msss.  58;  Fam  AUtifne  v. 
Van  Sljfck,  10  Barb.  383.  The  civU  code  of  CaUfomia,  seo.  166Q,  follows 
this  rule,  and  provides:  "A  promise  made  in  the  »ingql|H»  number,  but  exe- 
cuted by  several  persons,  is  presumed  to  be  joint  and  several." 


Turner  v.  Hubbell. 

[9  Day,  457.] 

Statutb  o»  Frauds  — Parol  Aorebmbnt  to  Answer  tor  ANorsui'a 
Dkvault.— A.  sold  and  converted  goods  to  his  own  use  which  he  had 
andertaken  to  transport  to  a  place  of  destination.  The  owner  being 
about  to  institute  a  suit  against  him  for  damage?,  B.,  the  father  of  A., 
promised  the  owner,  by  parol,  that  if  he  would  forbear  to  sue  A.,  and 
would  institute  a  suit  against  C.  and  should  fail  to  recover,  he  would 
pay  the  damages.  The  owner  did,  aooordingly,  forbear  to  sue  A.,  and 
institnted  suit  against  0.  but  failed  to  recover.  It  was  held  that  this 
promise  of  K  was  within  the  statute  of  frauds. 

AcnoK  of  assumpsU.  The  declaration  stated  that  Bichard 
Hubbell,  Jr.,  a  son  of  the  defendant,  received  on  board  of  a 
sloop,  of  which  he  was  the  commander,  at  Newbern,  North 
Carolina,  sundry  articles  of  merchandise  belonging  to  the 
plaintiflf,  to  be  transported  to  New  York  as  freight;  that  said 
Hubbell,  in  consideration  of  a  reasonable  sum  paid  to  him  for 
the  freight,  promised  to  transport  said  articles  to  New  York, 
and  there  deliver  the  same  to  plaintiffs  consignee;  that  he 
neglected  to  perform  his  promise,  and  sold  and  converted  said 
articles  to  his  own  use,  whereby  the  same  were  wholly  lost  to 
the  plaintiff.     That  plaintiff  afterward  applied  to  said  Hubbell 
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and  demanded  satiafaotion  for  the  injoiy,  and  proposed  to  insti- 
tute  a  suit  against  him;  whereupon  the  defendant  requested  the 
plaintiff  to  forbear  to  sue  his  son,  and  to  institute  his  suit 
against  one  John  Selbj,  who,  the  defendant  declared,  was 
equally  concerned  in  the  fraudulent  transaction,  and  was  the 
real  owner  of  the  sloop  and  received  the  avails  of  the  property 
That  to  induce  the  plaintiff  to  forbear  to  prosecute  said  Bichard 
Hubbell,  Jr.,  and  to  seek  a  recovery  from  Selby,  the  defendant 
assumed  and  promised  to  pay  to  plaintiff  the  amount  of  his 
damages  if  he  would  prosecute  Selby  to  final  judgment;  and  in 
case  of  judgment  in  plaintiff's  favor  that  defendant  would  pay 
plaintiff  such  an  amount  as  should  be*  returned  unsatisfied,  upon 
execution,  against  Selby;  that  in  consideration  of  this  promise 
plaintiff  forbore  to  sue  Bichard  Hubbell,  Jr.,  and  instituted  suit 
against  Selby;  that  plaintiff  produced  all  the  proof  which  he 
could  obtain,  in  order  to  recover  against  Selby,  but  failed  of  all 
which  defendant  had  notice. 

The  general  issue  was  pleaded;  and  the  plaintiff  offered  parol 
testimony  in  proof  of  the  promise  as  alleged  in  the  declaration. 
To  the  admission  of  this  testimony  defendant  objected,  on  the 
groimd  that  said  promise,  not  being  reduced  to  writing,  was 
vrithin  the  statute  of  frauds  and  perjuries.  The  court  ruled  out 
the  testimony,  and  a  verdict  being  found,  and  judgment  ren- 
dered in  favor  of  the  defendant,  plaintiff  filed  his  bill  of  excep- 
tions. 

Daggett  and  Fairchildy  for  the  plaintiff,  contended  that  the 
promise  was  not  within  the  statute  on  two  grounds:  1.  Because 
the  statute  regards  defaults  or  miscarriages  arising  out  of  con- 
tracts only,  but  not  promises  for  wrongs  done;  2.  Because  thia 
was  an  original  undertaking  by  the  defendant,  upon  a  new  and 
sufficient  consideration:  Bead  v.  Nash,  1  Wils.  805;  WiUiams  v. 
Leper,  8  Burr.  1886;  CasOing  v.  AubeH,  2  East,  825;  EouldiU^ 
etalY.  Mane,  8  Esp.  86. 

IngeraoU  and  E.  M.  Sherman,  for  the  defendant  in  error, 
argued:  That  from  the  words  of  the  statute  ''  any  special  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person,"  the  following  definition  of  the  promise  intended  ia 
dedudble: ''  An  undertaking  by  a  person,  not  before  liable,  for 
the  purpose  of  securing  or  performing  the  same  duty  for  which 
the  party  for  whom  the  undertaking  is  made,  is,  at  the  same 
time,  liable."  That  the  following  promises,  not  being  within 
this  definition,  are  exempt  from  the  operation  of  the  statute: 
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1.  By  a  person  brfore  liable.  As,  if  one  oi  two  or  more 
joint  debtors  promises  to  pay  the  whole  debt,  he  will  be  sey- 
erallj  liable  on  this  promise.  For  in  sach  a  case  there  are  none 
of  the  temptations  to  fraud  contemplated  in  those  to  which  the 
statute  extends;  as  the  creditor  will  be  as  safe  with  a  joint  as  with 
a  several  liability  of  the  promisor.  In  Stephens  y.  Squire,  5  Mod. 
213,  a  note  in  writing  was  held  unnecessary,  **  it  not  being  a 
promise  solely  for  the  debt  of  another."  The  ruling  of  Lord 
Eenyon,  in  Winckuiorih  v.  IRQs,  2  Esp.  484,  that  a  promise  by 
the  indorser  of  an  unpaid  note  to  indemnify  the  holder,  if  he 
would  proceed  to  enforce  payment  against  the  other  parties  to 
the  note,  ought  to  be  in  writing,  is  much  questioned,  and  the 
reasoning  of  Lord  Ellenborough  in  CaaUing  y.  Atibert,  2  East, 
325,  is  strongly  oorroboratiye  of  the  doctrine  of  Stephens  y. 
Squire; 

2.  A  promise  not  for  the  purx>ose  of  securing  or  performing 
the  original  duty,  although  such  security  or  performance  may 
be  the  consequence.  Thus,  in  the  case  of  Tbmlinaon  y.  OiU,  the 
defendant  promised  the  widow  and  administratrix  of  the  intes- 
tate, in  consideration  that  he  might  administer  with  her  to  make 
vp  the  deficiency  of  assets  for  payment  of  debts,  and  upon  a  bill 
filed  for  a  discoTcry  and  payment.  Lord  Chancellor  Hardwioke 
held  that  the  case  was  not  within  the  statute.  In  Castling  y. 
Avbert,  and  in  Anstey  t.  Marden,  1  New  Bep.  130,  this  principle 
18  applied; 

8.  A  promise  not  for  the  performance  of  the  same  duty:  Bead 
T.  Hash,  1  Wils.  305;  Buckmyr  y.  DamaU,  2  Ld.  Baym.  1035, 
8.  O.  6  Mod.  184;  S.  0.  1  Salk.  27; 

4.  A  promise  is  not  within  the  statute  if  there  is  not  a  con- 
temporaiy  liability  of  the  promisor,  and  of  the  party  for  whose 
benefit  it  is  made:  McUson  y.  Wharam,  2  T.  B.  80;  Jones  y. 
Cooper,  Oowp.  227;  Anderson  y.  Hayman,  1  H.  Bl.  120;  Keate 
T.  Tsmple,  1  Bos.  and  Pul.  158;  Masters  y.  MarrioU,  3  Ley.  363; 
Harris  y.  Huntbach,  1  Burr.  373;  Waikins  y.  Perkins,  1  Ld. 
Baym.  224;  Buckmyr  y.  DamaU,  2  Ld.  Baym.  1085.  The  law 
is  the  same,  where  the  party  originally  chargeable,  by  circum« 
stances  which  in  their  time  or  their  nature  are  preyious  to  the 
promise,  becomes  exonerated,  so  that  he  is  not  liable  eo  in- 
stand.  This  is  the  only  point  under  the  statute  of  frauds,  de« 
cided  in  the  case  of  Williams  y.  Leper,  3  Burr.  1886,  relied  upon 
by  plaintiffs  counsel.  The  facts  in  that  case  were:  Williams, 
a  landlord,  destrained  for  rent  due  from  Taylor,  his  tenant,  ancl 
bad  the  goods  in  his  custody.     He  parted  with  them  to  Leper, 
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the  agent  of  Taylor's  creditors,  on  his  promising  to  pay  the  rent 
for  which  the  goods  were  liable  as  a  pledge.  The  decision 
turned  upon  the  point  that  Taylor  was  not  liable  at  all  when  Leper 
made  the  promise.  The  opinion  of  Lord  Eldon,  in  the  case  of 
Eouldiich  y.  Milne,  8  Esp.  86,  on  which  plaintiff  also  relies,  is 
grounded  wholly  upon  a  reference  to  Williams  v.  Leper,  to  which 
it  is,  however,  directly  opposed,  and  can  have  but  little  weight. 
The  promise  in  this  case  has  no  quality  to  exempt  it  from  the 
operation  of  the  statute;  it  is  an  undertaking  by  the  defendant, 
a  person  not  before  liable,  to  pay  the  same  damages,  eo  nomine, 
to  which  Richard  Hubbell,  Jr.,  was  and  continues  liable.  As 
to  the  objection  that  the  statute  does  not  embrace  a  promise  to 
answer  for  the  tort  of  another,  no  such  opinion  can  anywhere 
be  found;  and  the  plain  words  of  the  statute  furnish  the  best 
reason  why  the  question  was  never  raised  before. 

Plaintiff's  counsel  contend  that  the  new  consideration,  the 
forbearance  to  sue  Hubbell,  Jr.,  and  the  prosecution  of  Selby, 
renders  this  an  original  undertaking  by  the  defendant;  but  no 
case  will  warrant  this  position.  In  Tondinson  t.  Oitl,  Lord 
Hardwicke,  indeed,  obsenres:  ''  The  modem  determinations 
have  made  a  distinction  between  a  promise  to  pay  the  original 
debt,  and  on  the  foot  of  the  original  contract,  and  where  it  is 
on  a  new  consideration."  But  it  is  noticeable  that  **  where  it  is 
on  a  new  consideration,"  is  put  in  contradistinction  to  a  promise 
to  pay  the  original  debt,  and  on  the  foot  of  the  original  contract. 
He  could  mean  no  more  than  that  the  promise  was  not  for  the 
original  debt,  but  for  a  new  and  distinct  purpose.  In  Botherby 
T.  Curry,  8  Burr,  1877;  ^ich  v.  fftUchinson,  2  Wils.  94;  Ohaier 
V.  Beckett,  7  T.  B.  201,  there  was  a  new  consideration,  but  they 
were  all  held  to  be  within  the  statute.  That  part  of  the  prom- 
ise, respecting  a  reimbursement  of  the  plaintiff's  expenses  in 
prosecuting  Selby,  had  it  constituted  the  whoie  agreement, 
would  not  have  been  within  the  statute,  the  eyidence,  however, 
was  not  admissible  to  enable  the  plaintiff  to  recover  for  that 
only,  as  a  contract  is  in  its  nature  entire,  and  no  part  can  be 
proved,  if  any  be  within  the  statute  of  frauds:  Chater  v.  Beckett, 

By  Court.    Judgment  unanimously  affirmed. 

Browne,  in  his  work  on  the  Statute  of  Frauds,  paf^  145,  shows  that  for 
some  time  it  was  doubted,  in  England,  whether  the  statute  was  applicable 
to  a  promise  to  answer  for  another's  tort.  He  says:  ''Holroyd,  J.  (iTtrib- 
ham  V.  Marter,  2  B.  &  A.  613),  considered  ' miscarriage'  and  'default '  ap- 
plied to  a  promise  to  answer  for  another  with  respect  to  the  non-perform- 
ance of  a  duty,  though  not  founded  on  a  contract.  The  same  point  has 
been  decided  in  Connecticut,  and  the  statute  held  applicable  to  cases  of 
tort  in  Turner  v.  ffubbeU,  2  Day,  457." 
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Austin  v.  Burbank. 

[S  DAT,  474.] 

A88I0KH5NT  07  MoBTOAOB  DEBT. — An  assignment  of  the  mortgage  debt 
without  a  conTeyanoe  of  thr  legal  title  to  the  mortgaged  premises,  is 
sufficient  to  entitle  the  mortgagee  to  sustain  a  petition  for  foreclosure. 

Dkmand  07  MoBTOAOB  Dbbt  befobb  Fobeclosure.— Where  a  mort- 
gage deed  was  given  to  secure  a  bond  to  the  treasurer  of  the  state,  with 
interest  payable  annually,  it  was  held  that  any  dehiy  of  payment  of 
interest  was  a  forfeiture  of  the  bond,  and  that  a  petition  for  foreclosure 
mig^t  be  sustained  without  showing  a  special  demand  of  the  principal 

Pbtitioh  in  cbanceiy  against  the  representatiyes  of  Seth  Aus- 
tin, deceased,  for  the  foreclosure  of  their  equity  of  redemption 
in  certain  mortgaged  premises.  The  petition  stated:  That  on 
the  twenty-eighth  of  March,  1803,  Seth  Austin,  since  deceased, 
mortgaged  his  farm  to  the  state  of  Connecticut,  and  by  the 
condition  of  the  mortgage  deed  it  was  provided  that  said  Austin 
should,  without  delay,  pay  the  principal  and  interest  of  a  cer- 
tain bond  by  him  executed,  of  that  date,  for  the  sum  of  four 
thousand  dollars,  payable  to  the  treasurer  of  the  state,  and  his 
successors  in  office,  on  demand,  with  interest  payable  on  the 
second  of  September  annually.  That  the  petitioners  (Burbank 
d  aL)  purchased  the  said  mortgage  from  the  state,  on  the 
twenty-eighth  of  July,  1806;  and  that,  at  that  time,  Andrew 
Eingsbuiy,  then  treasurer  of  the  state,  assigned  to  them  said 
mortgage,  by  an  assignment  in  usual  form  indorsed  on  the  bond, 
and  by  a  deed  of  release  and  quitclaim  in  usual  form,  and  duly 
executed;  which  deed  of  mortgage  and  release  were  recorded 
in  the  proper  office.  That  by  virtue  of  said  assignment,  the  in- 
terest of  the  state  in  said  lands  became  vested  in  the  petition- 
ers. That  no  part  of  the  principal  and  interest  on  said  bond 
has  been  paid,  though  often  requested. 

The  respondents,  confessing  the  assignment  of  the  bond  to 
the  petitioners,  pleaded  that  two  hundred  and  forty  dollars 
interest  on  said  bond  had  been  paid,  and  accepted  by  the  state 
treasurer,  and  had  been  indorsed  thereon  in  full,  up  to  the 
second  of  September,  1805,  prior  to  the  assignment  thereof. 
That  on  the  second  of  September,  1805,  respondents  tendered 
petitioners  two  hundred  and  ^orty  dollars  in  satisfaction  oi 
interest  due  on  the  bond,  which  has  since  been  received  by 
petitioners.  Ajid  that  no  demand  had  been  made  for  the  prin- 
cipal sum  previous  to  the  service  of  the  petition. 

The  petitioners  demurred  to  this  plea,  which  the  superior 
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rourt  adjadged  insufBcient.  Bespondents  then  answered,  de- 
nying the  facts  stated  in  the  petition.  The  superior  court 
found  all  the  facts  stated  in  the  petition  to  be  true,  except  that 
fhev  did  not  find  that  the  title  to  the  land  was  conveyed  to  the 
petitioners  by  said  deed  of  release  from  the  treasurer  of  the 
state;  and  found  due  on  the  mortgage  four  thousand  one  hun- 
dred and  twenty-two  dollars,  and  decreed  that  the  same  and 
interest  should  be  paid  in  two  years,  and  on  failure  that  the 
respondents  should  be  foreclosed. 

JngersoU,  for  the  plaintiffs  in  error,  contended  that  judgment 
ought  to  be  reversed:  1.  Because  no  demand  had  been  made 
for  the  money  previous  to  the  commencement  of  the  suit;  2. 
Because  no  legal  title  to  the  mortgaged  premises  is  found  in 
the  petitioners,  and  an  equitable  title  only  is  not  sufficient. 

Bradley,  for  the  defendant  in  error,  argued  that  the  bond, 
being  payable  on  demand,  is  due  instantly,  and  a  suit  may  be 
brought  immediately  without  any  special  demand;  that  if  a 
suit  could  be  sustained  on  this  bond  immediately,  upou  the 
ground  that  the  condition  thereof  had  been  broken,  then  the 
condition  of  the  deed  was  broken  also,  and  an  action  of  eject- 
ment for  the  land  on  a  petition  to  foreclose  the  equity  of  re- 
demption, would  have  lain  immediately.  Still,  if  the  money 
had  not  been  payable  immediately  without  a  special  demand, 
the  mortgagor  could  not  have  a  longer  time  than  his  life  in 
which  to  pay  it;  and  not  having  done  so,  the  condition  of  the 
deed  was  broken:  Alsop  v.  EaU,  1  Boot,  846;  Co.  Litt.  208b. 
The  condition  of  the  bond  is  that  the  interest  is  to  be  paid 
annually  on  the  second  of  September;  the  plea  does  not  allege 
that  any  interest  was  paid  at  the  time  it  fell  due;  the  condition 
then  was  broken,  and  the  interest  might  as  well  never  have 
been  paid:  Esp.  Dig.  210.  The  expression  ''indorsed  in  full" 
means  that  the  whole  sum  of  two  hundred  and  forty  dollars 
yfs^  indorsed;  and  not  that  the  whole  interest  due  on  the  sec- 
ond September,  1805,  was  paid  and  indorsed;  the  interest  then 
due  was  five  hundred  and  eighty-three  dollars  and  thirty-four 
cents;  and  payment  of  a  less  sum  cannot  be  pleaded  in  full  for 
a  greater,  except  under  an  accord,  and  no  accord  is  here  stated. 

2.  As  to  the  point  that  the  petitioners  are  not  vested  with 
the  legal  estate;  a  right  to  the  money  secured  by  mortgage, 
though  not  coupled  with  the  legal  estate,  in  the  lands  mort- 
gaged, is  a  sufficient  title  in  the  petitioner  on  which  to  found 
a  decree  of  foreclosure:  WUliaTiisv,  Smithy  September  term  of 
superior  court,  Hartford  county,  1806.     That  the  legal  title 
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cannot  be  drawn  in  question  on  a  bill  to  foreclose  was  solemnlj 
decided  in  Owen  y.  Oranger,  February  term,  1802,  Hartford 
county:  2  Pow.  Mont.  1043.  The  person  holding  the  mere 
l^gal  estate  is  the  trustee  of  him  who  has  a  right  to  the  mort- 
gage money;  and  although  he  may  have  gained  a  release  of  the 
equity  of  redemption  from  the  mortgagor,  this  will  not  protect 
the  legal  estate  in  his  hands:  Lawrence  y.  Enap,  1  Boot,  248 
[1  Am.  Deo  42]. 

By  OouBT.    Judgment  unanimously  affirmed. 


Lbwis  v.  Hawlet. 

P  DAT,  406.] 

6LAin>EB,  WoBDS  AcTiOKABLB  PER  SE.— Saying  of  a  drarer,  whoie  tmsi- 


I  it  is  to  purchase  cattle,  drive  them  to  market  and  sell  them,  that 
he  is  abankmpt,  is  actionable  without  special  damage  being  prored. 

AonoH  of  slander.  The  declaration  alleged  that  the  plaintiff 
(Hawlej),  for  more  than  twenty  years  had  exercised  the  trade 
and  business  of  a  drover,  and  purchaser  and  packer  of  pro- 
yisions,  and  had  been  in  the  constant  practice  of  purchasing 
large  droves  of  cattle  on  credit,  and  for  ready  money,  and  driv- 
ing them  to  market,  and  then  selling  the  same,  by  which  he 
made  great  profit  and.  gain;  that  the  defendant,  in  the  hearing 
of  divers  people  of  this  state,  uttered  and  published  of  and 
concerning  the  plaintiff  the  following  malicioas,  false  and  defam- 
toty  words:  **  Isaac  Hawley  is  a  bankrupt,  and  is  not  able  to 
pay  his  just  debts.*'  That  thereby  plaintiff  has  been  greatly  in* 
jured  in  his  business  and  his  credit  destroyed. 

The  defendant  pleaded  not  guilty,  and  the  jury  found  a  ver- 
dict for  the  plaintiff.  The  defendant  then  moved  in  arrest  of 
judgment:  1.  For  irregularity  in  drawing  the  names  of  three  of 
the  jurors  who  tried  the  cause  from  the  boxes;  and,  2.  Insaffidency 
of  the  declaration.  To  this  motion  no  answer  was  made  in  writ- 
ing, bat  the  parties  were  heard  thereon  before  the  court  The 
first  exception  was  found  to  be  untrue,  and  the  second  was  ad- 
judged insufficient. 

IngersoU  and  Smith,  for  the  plaintiff  in  error,  contended  that 
the  declaration  was  insufficient,  as  no  special  damages  had  been 
stated.  These  words  are  not  actionable  in  themselves,  and  if 
any  injury  has  accrued  it  must  be  stated  specially;  2.  The  mo- 
tion in  arrest  ought  to  have  been  answered;  the  settled  practice 
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of  this  court  and  pxoprieiy  requires  that  this  should  be  done. 
The  judgment  without  such  answer  is  irregular  and  ought  to  be 
reversed.  State  y.  WarihmgUmf  decided  twenty  years  ago,  is  in 
point. 

Daggett  and  B.  M.  Sherman^  for  the  defendant  in  error,  con- 
tended: 1.  That  the  allegatioDsin  the  declaration  were  not  only 
sufficient  after  Terdict,  but  were  more  precise  than  usual.  They 
show  that  the  plaintiff  might  have  been  subject  to  the  bankrupt 
law,  and  it  will  not  be  denied,  that  to  say  of  such  a  trader  that 
he  is  bankrupt,  is  actionable  in  itself.  The  question  is,  has  the 
man  traded  at  all,  not  how  much  has  he  traded  ?  2.  To  go  into 
special  pleading  on  a  motion  in  arrest  is  a  departure  from  cor- 
rect practice.  It  is  never  done  in  Westminster  Hall,  nor  in  the 
neighboring  states.  The  practice  is  not  universal  in  this  state. 
There  are  sixteen  motions  in  arrest  reported  in  Eirby,  and  to  no 
one  of  them  is  there  an  answer. 

By  Ck>UBT.    Judgment  unanimously  affirmed. 


State  v.  Woodruff. 

[3DAT.60i.] 

DiSGHABOB  OF  JuBT  IN  Cbdhnal  Case.— Where  the  defendant  haf 
been  put  on  his  trial  and  the  jury  are  nnable  to  agree  npon  a  verdict, 
the  conrt  ean,  in  its  discretion,  even  against  the  consent  of  the  de- 
fendant, discharge  the  jnry;  and  this  will  not  be  a  bar  to  a  trial  before 
another  jury  for  the  same  offense. 

Peosboution  before  a  justice,  on  the  complaint  of  a  grand 
juror,  for  unlawfully  Toting.  The  complaint  stated  that  the  de- 
fendant, not  being  a  freeholder  of  the  state,  nor  a  lawful  in- 
habitant of  Durham,  nor  a  householder,  **  and  who  had  not,  on 
said  tenth  day  of  December,  a  freehold  estate  rated  in  the 
common  list  at  nine  dollars,  or  personal  estate  rated  in  the  said 
list  at  one  hundred  and  thirty-four  dollars,  and  who  had  ncTer 
been  in  any  way  or  manner  qualified  to  vote  i;i  town  meeting, 
or  thereto  admitted  did  Tote,"  etc.  A  oonviction  was  had  before 
the  justice,  and  the  defendant  appealed  to  the  county  court. 

The  case  was  first  heard  in  January,  1806;  and  the  jury  to 
whom  it  was  committed,  after  having  had  it  several  days  under 
consideration,  could  not  agree.  The  attorney  for  the  state  pro- 
posed that  the  court  should  take  back  the  papers  and  discharge 
the  jury,  to  which  the  defendant  and  some  of  the  jurors  ob- 
jected. The  court  waited  until  the  afternoon  of  the  last  day  of 
the  session,  and  then  directed  the  jury  to  deliver  up  the  pax>ers. 
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which  ihej  accordingly  did,  and  the  cause  was  continued.  At 
the  March  term  the  cause  came  on  again  to  be  tried.  After  the 
jury  were  impaneled,  and  not  guilty  pleaded,  an  objection  to 
the  testimony  was  taken  ore  lenus,  that  there  having  been  one 
trial  the  defendant  could  not  be  again  put  in  jeopardy;  which 
objection  was  overruled.  In  the  course  of  the  trial  the  defend- 
ant, to  show  that  he  was  qualified  to  vote  in  said  town  meeting, 
offered  in  evidence  a  deed  of  a  certain  piece  of  land,  dated 
October  13, 1804,  accompanied  with  proof  that  he  immediately 
took,  and  had  ever  since  retained  possession,  and  that  the  land 
was  ratable  at  more  than  nine  dollars  in  the  common  list. 
This  evidence  being  objected  to  by  the  attorney  for  the  state, 
the  court  excluded  it  on  the  ground  that  it  was  irrelevant,  inas- 
much as  the  land  was  not  in  the  defendant's  list  for  the  year 
in  which  he  was  chaiged  with  voting  illegally.  The  jury  found 
the  defendant  guilty,  and  judgment  was  rendered  against  him. 
•  On  a  writ  of  error  to  the  superior  court  the  judgment  of 
the  county  court  was  reversed,  on  the  ground  that  it  is  a  per- 
son's owning  real  estate  to  the  amount  of  nine  dollars,  as  rated 
in  the  common  list,  which  qualifies  him  to  vote  in  a  town 
meeting,  and  not  his  being  rated  for  it  by  having  put  it  into 
his  list. 

DaggeU  and.Oatdd,  for  the  plaintiff  in  error.  1.  The  former 
proceedings  in  January,  1806,  are  relied  upon,  by  the  defendant 
in  error,  as  showing  that  the  court  had  not  jurisdiction,  or  were 
precluded  from  txying  the  case  again.  To  this  it  may  be  an- 
swered that  the  objection  was  taken  ore  lenue,  whereas,  if  avail- 
able at  all,  it  should  have  been  pleaded:  Boche's  caee,  Leach's 
Cro.  Ca.  138;  Foster's  0.  L.  16.  In  any  view  it  could  not  sup- 
port an  objection  to  the  admission  of  evidence.  Advantage  of 
a  former  acquittal  could  not  be  taken  ore  terms;  nor  could  a 
former  conviction  be  thus  available:  4  Bl.  Com.  835. 

The  question,  upon  the  merits  of  this  objection,  is,  can  the 
case  be  tried  again  by  another  jury,  after  the  first  jury  had  been 
discharged  because  they  could  not  agree  upon  a  verdict  ?  It  is 
a  fair  presumption  that  the  first  jury  were  not  unnecessarily  dis- 
charged. "We  must,"  says  Lord  Ellenborough,  "give  credit 
to  the  court  below  for  having  exercised  its  jurisdiction  soundly:" 
5  East,  33.  Besides  it  appears  ihe  jury  were  not  discharged  till 
the  last  day  of  the  court. 

That  the  jury  should  be  discharged,  where  they  have  had  a 
ease  long  under  consideration,  and  have  been  unable  to  agree,  is 
a  matter  of  such  general  convenience  that  nothing  but  the  most 
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settled  rule  of  law  ought  to  prevent  its  being  done.  The  dictum 
in  Carthew>  465,  that  at  common  law,  the  juiy  can  be  dischaiged 
of  the  issue  in  any  case,  without  the  consent  of  the  prisoner,  nor 
in  capital  cases  with  it,  if  ever  uttered,  is  false  in  both  its 
parts.  That  the  jury  may  be  discharged  in  capital  cases,  see  2 
Hawk.  P.  C.  622,  sixth  edit.;  Kinloch's  case,  1  Wils.  157,  S.  C. 
Foster  16;  Wedderbum's  case,  Foster,  22.  That  in  cases  not 
capital  the  prisoner's  consent  is  not  necessary,  see  Dr.  and  St. 
171;  Ferraris  case,  T.  Raym.  84;  Foster  27,  28,  31,  32,  33;  2 
Hawk.  P.  C.  622.  In  most  of  the  cases  in  which  it  has  been 
held  that  the  jury  could  not  be  dischaiged,  the  only  reason  for 
dischaiging  them  was  that  the  prosecutor  was  not  prepared 
with  evidence;  none  are  the  cases  where  the  juiy  could  not 
agree. 

The  rule  is  not,  that  one  cannot  be  twice-  tried  or  put  on  trial 
for  the  same  offense;  but,  that  '^  nemo  bispuniri,  4  Co.  43;  nor 
be  twice  put  in  jeopardy  of  his  life:  Foster  23;  1  Wils.  157. 
The  defendant  in  this  case  was  not  tried  twice;  to  tr^  is  to  bring 
to  the  test;  and  this  cannot  be  done  without  a  determination  of 
the  suit. 

A  right  to  discharge  the  jury  implies  that  the  defendant  may 
be  twice  put  on  trial:  2  Hal.  P.  C.  297;  2  Hawk.  P.  C.  627; 
WoodfalVs  case,  5  Burr.  2661;  Ihe  People  y.  Barret,  2  Caines, 
100,  post,  239.  New  trials  in  cases  of  misdemeanors  have  been 
granted  against  the  defendant:  4T.  B.  753;  5  Id.  20;  and  for  the 
defendant,  for  any  reasonable  cause:  4  Bl.  Com.  861.  That  a 
jury 9  unable  to  agree,  may  be  discharged,  and  the  defendant  after- 
ward brought  to  trial  before  another  jury,  has  been  established 
in  New  York  after  a  full  and  able  discussion:  People  ▼.  OlcoU,  2 
Johnson's  Cases,  801  (1  Am.  Dec.  168). 

2.  But  the  principal  question  is,  whether  the  deed  of  the  land, 
not  rated  in  the  defendant's  list  was  admissible.  It  is  said  that 
if  the  person  has  ratable  land,  though  not  actually  rated,  he 
may  vote.  But  the  reason  of  the  law  forbids  this  construction. 
It  undoubtedly  was  intended  that  those  who  Tote  to  tax  others 
should,  uno  flaiu,  tax  themselves.  Exempts  may.  not  vote: 
Stat.  403,  edit.  1796.  Having  taxable  property  is  a  necessary 
part  of  the  qualification,  but  the  governing  reason  is,  having  it 
taxed.  The  statute  relative  to  the  admission  of  freemen  re* 
quires  personal  property  actually  rated  in  the  voters-list:  Stat. 
217,  edit.  1796.  So,  also,  the  statute  concerning  societies:  Id. 
403;  and  that  relating  to  towns:  Id.  415. 

The  case  of  StaJte  v.  Doane,  2  Boot,  453,  in  which  it  was  said 
that  the  property  of  jurors  need  not  be  rated,  is  not  applicable; 
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1.  The  statutes  are  not  in  pari  materia;  jurors  are  not  Toters  of 
taxes;  2.  Their  independence  and  verdict  are  not  influenced  by 
the  actual  rating  of  their  property,  but  by  their  haying  property 
that  is  ratable;  8.  The  opinion  in  that  case,  upon  this  point,  was 
obiier.  The  proposition,  that  the  deed  should  have  been  ad- 
mitted as  OTidence  of  a  part  of  the  qualification,  cannot  be  sus* 
tained;  the  qualification  is  one  entire  thing,  consisting  of  two 
facts  dependent  on  each  other;  neither  is  competent  wiiliout 
the  other. 

Euniington,  for  the  defendant  in  error,  submitted,  without 
argument,  the  question  as  to  the  power  to  discharge  the  first 
JQiy,  and  bring  the  defendant  to  a  second  trial  before  another; 
and  as  to  the  second  question,  contended  that  it  was  the  having 
ratable  property,  although  not  actually  rated,  that  entitled  a 
person  to  vote  at  the  town  meeting.     That  the  legislature  did 
not  intend  that  liability  to  taxation  was  a  necessary  incident  to 
the  right  of  voting;  freemen,  though  paupers,  are  allowed  to 
vote.    That  were  this  the  intention,  the  amount  of  property 
requisite  would  have  been  the  same,  whether  real  or  personal. 
That  the  legislature  meant  to  admit  those  who,  by  lawful  resi- 
dence, and  the  possession  of  the  pro}>erty  specified  at  the  time 
of  voting,  exhibited  that  evidence  of  their  industry  and  interest 
in  the  welfare  of  society.     That  the  list  was  not  the  prescribed 
evidence  of  the  property  entitling  a  person  to  vote;  were  this 
the  true  principle,  a  pauper,  by  giving  in  a  list,  might  thereby 
vote.    The  statute  relating  to  freemen  does  not  countenance  the 
idea  that  those  only  shall  vote  who,  at  the  time  of  voting,  are 
liable  to  be  taxed  for  the  property  by  which  they  are  qualified; 
nor  does  the  act  respecting  societies  warrant  any  other  infer- 
ence than  that  it  is  the  amount  of  property  and  not  its  listing 
that  qualifies.    That  State  v.  Doane  has  construed  the  act  rela- 
tive to  jurors,  in  which  the  phrase  is  **  shall  have  a  freehold  es- 
tate rated  in  the  general  list  at  nine  dollars  or  more,''  and  it  is 
immaterial  to  the  merits  of  that  decision  that  the  objection  it 
was  calculated  to  remove  was  groundless,  and  not  presented  by 
the  facts. 

By  CouBT.  Judgment  unanimously  reversed,  on  the  ground 
that  the  qualification  required  by  statute  is  the  having  a  free- 
hold estate  actually  rated  in  the  common  list  at  nine  dollars; 
and  that  the  having  such  estate  ratable  in  the  list  at  that  sum  is 
not  ijufficient.  

This  cfue  is  cited  as  to  this  point  in  3  Wharton's  Cr.  L.,  sao.  8169,  and 
also  ^D  1  Bishop's  Cr.  L.,  sec.  1033. 
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Cbbck  Considsbxd  a  Bill  op  £xcHAKOS.»Baiik  obedoi  an  eonddand 
as  inland  bills  of  exchange,  and  may  be  declared  on  as  snch. 

HoLDEB  Need  Not  Pbovb  Ck)MsroEBATiOM.— The  holder  of  a  bank 
check  or  bill  is  prima  faeU  the  rightful  owner,  and  is  not  bonnd  to 
prove  a  consideration,  unless  drcumstanoes  of  suspicion  appear. 

FBXSENTMBNT  pob  PAYMENT.^The  holder  of  a  check  is  bonnd  to  use 
due  diligence  in  obtaining  the  money,  and  must  present  it  and  demand 
payment  within  a  reasonable  time. 

AonoH  of  assumpsit.  The  declaration  contained  three  counts: 
1.  For  money  bad  and  received  to  the  use  of  the  plaintiff;  2. 
For  money  paid,  etc.;  8.  On  an  instmu/  compviasseni.  The  de- 
fendant pleaded  non-^tsswtnpsU. 

The  case  was  tried  at  the  New  York  oircnity  the  twenty-third 
December,  1800,  before  Lewis,  J.  The  plaintiff  introduced  in 
evidence  a  check  drawn  by  the  defendants,  in  the  handwriting 
of  Armstrong,  as  follows: 

"  Cashier  of  the  bank  of  New  York,  pay  to  W.  &  J.  0.,  or 
bearer,  twenty-five  hundred  dollars.  New  York,  the  twelfth  of 
April,  1796.  Abmstbono  &,  Babnwaix." 

The  defendants  objected  to  the  check  as  evidence,  under  the 
counts  in  the  declaration;  that  it  was  an  inland  bill,  and  ought 
to  have  been  declared  on  as  such,  and  insisted,  however,  that 
the  plaintiff  ought  to  prove  that  payment  had  been  demanded 
at  the  bank.  It  was  proved  that  on  the  day  the  check  was 
drawn,  checks  of  the  defendants  on  the  same  bank,  to  the 
amount  of  three  thousand  five  hundred  dollars,  had  been  paid, 
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and  at  the  hour  of  closing  the  bank  business  there  was  a  sum 
of  four  hundred  dollars  to  defendants'  credit;  that  the  defend* 
ants  were  merchants  of  credit,  aud  were  in  the  daily  practice  of 
paying  money  into  and  drawing  it  out  of  the  bank  until  tbe 
dissolution  of  their  partnership,  on  the  second  of  July,  1798. 
It  was  also  proved  that  the  defendants  never  had  any  consider- 
ation for  the  check,  which  was  lent  to  one  Pfister  &  Macomb, 
for  their  accommodation,  and  had  been  transferred  by  them 
through  a  broker  to  the  plaintiff.  Under  instraction  of  th 
court  the  jury  found  a  Terdict  for  the  plaintiff. 

A  motion  was  made  at  the  last  term  to  set  aside  the  Terdict, 
and  for  a  new  trial. 

EamiUan,  for  the  defendants. 

B.  Livingston^  for  the  plaintiff. 

Badoliff,  J.  Three  objections  are  made  on  the  part  of  the 
defendants:  1.  That  the  check  could  not  be  given  in  evidence 
under  any  of  the  counts  in  the  declaration;  2.  That  it  was*  in- 
cumbent on  the  plaintiff  to  show  that  he  came  lawfully  into 
possession  of  it;  8.  That  the  plaintiff  ought  to  have  presented 
the  check  and  demanded  payment  at  the  bank. 

With  respect  to  the  first  objection,  considering  the  check 
either  as  a  bill  of  exchange,  or  a  draft  of  any  other  description, 
the  plaintiff  would  be  equally  entitled  to  give  it  in  evidence 
under  the  money  counts.  It  appears  to  be  settied  in  practice, 
1  Salt  283;  Str.  726;  Burr.  1516;  6  T.  B.  123;  Chitty,  190, 
197,  that  the  payee  of  a  promissory  note  or  bill  of  exchange 
may,  as  against  the  maker  or  drawer,  declare  for  money  lent 
and  give  the  note  or  bill  in  evidence.  In  the  present  instance 
the  bill  or  check  was  payable  to  bearer,  and  the  plaintiff, 
whether  the  first  or  a  subsequent  bearer,  stands  in  the  same 
relation  as  the  payee  of  any  other  bill. 

The  second  objection  is  also  untenable.  Whatever  may 
formerly  have  been  supposed  to  be  the  rule  on  this  subject,  I 
think  that  the  necessity  of  showing  that  the  possessor  is  law- 
fully entitled  to  the  bill,  has  been  properly  dispensed  with. 
The  holder  must  prima  facie  be  deemed  to  be  the  rightful 
owner:  Chitty,  61;  1  Burr.  1616;  and  it  has  accordingly  been 
held  that  he  need  not  prove  a  consideration  except  where  cir* 
cumstances  of  suspicion  appear. 

The  third  objection  appears  to  be  more  important.  A  check, 
although  generally  received  as  cash  when  given  in  payment,  is 
in  form  and  reality  a  bill  of  exchange.      It  possesses  all  the 
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requisites  of  a  bill,  and  has  been  treated  as  such.  It  has  been 
held  to  be  negotiable,  and  may  be  declared  upon  as  a  bill  of 
exchange:  Chittj,  16;  7  T.  B.  424,  It  is  therefore  necessaiy 
to  be  presented  for  payment,  and  is  generally  subject  to  the 
same  rules.  The  draft  itself  implies  that  payment  is  to  be 
demanded  of  the  drawees.  The  person  who  takes  it  receives  it 
on  that  condition.  It  is  not  a  direct  promise  to  pay  by  the 
drawer,  as  by  the  maker  of  a  promissory  note;  but  the  drawer 
undertakes  that  the  drawee  shall  accept  and  pay,  and  is  answer- 
able only  in  case  of  his  failure.  It  is  accordingly  considered 
not  as  due  from  him  until  such  demand  be  made  and  the 
drawer  refuse  payment. 

The  cases  on  this  subject,  it  is  true,  relate  to  checks  drawn 
on  private  bankers;  but  I  see  no  difference  in  principle  be- 
tween the  case  of  an  individual  banker  and  an  associated  cor- 
poration of  bankers.  The  general  reasons  are  the  same, 
although  the  probability  of  a  loss  by  the  failure  of  the  latter  is 
more  remote.  On  the  evidence  there  may  be  a  doubt  whether 
the  defendants  had  sufScient  funds  in  the  bank  on  tbat  day  for 
the  payment  of  the  draft.  The  want  of  funds  may  excuse  the 
want  of  notice  of  non-payment,  but  it  cannot  be  a  reason  to 
dispense  with  the  demand  of  payment  The  drawees,  without 
funds,  might  have  paid  it  for  the  honor  of  the  drawers.  A  de- 
mand is  still  necessary,  and  it  is  after  the  dishonor  of  the  draft 
only  that  the  holder  can  require  payment  from  the  drawer.  It 
is  unnecessary  in  the  present  case  to  decide  within  what  time 
such  demand  ought  to  be  made,  or  what  would  be  the  effect  of 
presenting  the  draft,  even  at  this  day.  If  such  had  been  the 
case,  other  circumstances  might  have  come  into  view,  and  pre- 
sent a  question  which  it  is  not  now  material  to  examine.  On 
the  whole  I  am  of  opinion  that  a  new  trial  ought  to  be  granted 

Kent,  J.  Checks  are  substantially  the  same  as  inland  bills, 
and  are  negotiable  like  inland  bills,  payable  to  bearer:  Chittj, 
16, 17, 109.  Lord  Kenyon,  in  a  late  case,  Boem  ct  al,  v.  Sler^ 
ling  etal.,  7  T.  B.  23,  said  he  was  satisfied  there  was  no  dis- 
tinction between  checks  and  bills;  and  in  that  case  the  check 
was  declared  on  as  a  bill  of  exchange;  and  so  it  was  also  in  the 
case  of  Grant  Y.  Vaughan,  3  Burr.  1516;  Bl.  Bep.  485;  in  which 
it  is  called  a  cash  or  note  bill.  A  check  has  all  the  requisites 
of  a  bill  of  exchange.  Coming  within  the  general  rules  of 
bills,  the  holder  of  the  check  in  question  was  bound  to  prove  a 
demand,  or  due  diligence  to  get  the  money  of  the  bank  on 
whom  the  check  was  drawn.     The  bank  was  first  to  be  resorted 
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to,  and  the  drawers  of  the  ohec^  were  only  to  come  in  aid  of 
the  default  of  the  bank.  In  the  cases  of  Grant  v.  Vaughan,  and 
Boem  et  oZ.,  to  which  I  have  already  alluded,  the  holders  of 
the  checks  first  demanded  payment  of  the  bankers  on  whom 
they  were  drawn,  and  then  they  resorted  to  the  drawer.  It 
seems  to  be  admitted  on  all  hands  that  a  banker's  cheek  must 
be  presented  for  payment  within  a  reasonable  time,  otherwise 
the  holder  takes  upon  himself  the  risk  of  the  banker's  respon- 
sibility; and  then  says  one  of  the  cases,  1  Ld.  Baym.  743,  if  a 
banker  will  not  pay  it,  it  will  charge  him  who  gave  the  note. 
This  universal  admission  seems  to  be  pretty  decisive  to  show 
that  it  is  the  duty  of  the  holder  to  present  it  for  acceptance. 

Ooldsmiths'  or  bankers'  notes  to  which  checks  have  been 
likened  are  seldom  now  used,  but  have  been  superseded  by  the 
introduction  of  checks,  which,  on  account  of  their  being  pay- 
able on  demand,  are  considered  as  cash,  and  like  bankers' 
checks  are  transferrable  by  delivery  and  are  governed  by  the 
same  laws  and  rules  as  bills  of  exchange.  So  long  ago  as  the 
time  of  Lord  Holt,  7  Ld.  Baym.  145;  1  Salk.  132,  Goldsmith's 
bills  were  held  to  be  governed  by  the  rules  of  bills  of  exchange, 
and  if  the  money  be  demanded  in  a  reasonable  time  and  not 
paid,  it  will  charge  him  who  gave  the  bill.  A  check  is  not  due 
until  demanded,  and  even  inde])endent  of  authority;  I  consider 
this  to  be  the  import  and  nature  of  the  agreement.  The  drawer 
undertakes  specially  that  the  money  shall  be  paid  by  the  person 
on  whom  the  check  is  drawn,  and  the  money  is  supposed  to  be 
appropriated  for  that  purpose  in  the  drawee's  hands. 

It  would  be  unreasonable  and  contrary  to  the  agreement  for 
the  holder,  instead  of  resorting  to  the  fund  in  the  hands  of  the 
drawee,  to  make  his  demand  promptly  and  in  the  first  instance 
of  the  drawer  himself.  The  drawer  may  not  have  the  means  of 
payment  except  from  the  fund  pointed  out,  and  that  fund  may 
be  at  a  distance,  and  in  the  meantime  his  credit  ynH  sufifer  by 
drawing  a  check  which  he  cannot  instantiy  pay.  He  must  not 
be  understood  as  promising  to  pay  except  upon  the  default  of 
the  drawee,  and  as  Holt,  0.  J.,  observes  in  the  case  of  IhsaeU 
V.  Lewis,  1  Ld.  Eaym.  743,  if  the  payee  does  not  like  the  check 
or  that  mode  of  payment,  he  ought  to  refuse  it,  but  having 
accepted  it,  it  is  at  his  peril. 

In  the  present  case  there  is  no  such  demand  proved;  nor  in 
there  anything  so  peculiar  in  this  case  as  to  take  it  out  of  the 
general  rule.  It  cannot  be  considered  as  a  check  fraudulently 
drawn  without  effects  in  the  hands  of  the  banker.     The  pre- 
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Bumption  is,  that  the  check  would  have  been  paid  if  diligently 
presented.  At  least  there  is  not  evidence  sufficient  to  justify 
a  resort  to  the  drawer,  without  having  made  the  experiment. 

On  the  ground,  therefore,  of  a  want  of  proof  of  a  demand  at 
the  bank,  I  am  of  opinion  the  evidence  did  not  warrant  the 
verdict,  and  that  it  ought  to  be  set  aside,  with  costs  to  abide 
the  event,  it  having  arose  from  the  misdirection  of  the  judge. 

LswiSy  0.  J.,  dissented. 


Patrick  v.  Ludlow. 

[t  JoBSMv^  Ouam,  10.] 
COHSTBUCTZOK    OF  WOBPS  '<AT  AND  FBOM"  Df    POUGT.  ^  The  VnudM 

"at  and  from  "  in  a  policy  on  goods,  means  from  the  time  the  goods 
are  laden  on  board  the  vessel;  but  applied  to  a  ship,  they  mean  the 
period  of  her  stay  in  the  port  from  the  time  of  her  arrivaL 
Deviation. — The  master  of  a  vessel  received  information  that  French  pri- 
vateers were  cruising  in  the  windward  passage,  and  in  the  usual 
route  from  Surinam,  he,  therefore,  determined  to  take  the  leeward 
passage,  and  touched  at  Demaiara  to  take  the  protection  of  a  Briti&h 
eoQvoy  then  about  to  sail;  but  a  few  hours  after  his  arrival  there,  the 
vessel  was  driven  to  sea  in  a  gale  of  wind  and  afterward  continued  her 
voyage  without  convoy,  and  was  captured  by  a  French  privateer.  This 
was  held  not  to  be  a  deviation,  as  the  master  had  acted  bonafide^  and 
with  the  sole  view  of  avoiding  danger,  and  to  seek  the  safest  course 
home. 

AonoN  on  a  policy  of  insurance  on  goods,  on  board  the 
schooner  Sally,  at  and  from  Surinam  to  Fredericksburg,  in 
Virginia,  beginning  the  adventure  from  the  lading  of  the  goods 
on  board  at  Surinam.  The  policy  was  dated  the  twenty-sev- 
enth September,  1799.  The  cause  was  tried  at  the  New  York 
sittings  in  June,  1801,  before  Lewis,  J.  On  the  twenty-sixth 
August,  1799,  the  schooner  sailed  from  Surinam  on  the  voyage 
insured.  About  five  days  before  she  sailed,  the  master  was 
informed  by  a  Danish  captain,  that  on  his  passage  from  St. 
Thomas,  he  had  met  with  French  privateers,  and  the  master 
of  the  Sally,  accordiogly,  thinking  it  would  be  unsafe  to  go  to 
windward,  as  that  would  lead  him  in  the  track  of  the  privateers, 
and  hearing  that  there  was  an  English  convoy  about  to  soil 
from  Demarara,  thought  it  advisable  to  get  under  its  protec- 
tion, and  so  determined  to  touch  at  Demarara.  On  the  twenty- 
ninth  of  August  the  Sally  arrived  at  Demarara.  About  four 
hours  after,  she  parted  her  best  bower  cable,  in  a  violent  squall 
of  wind,  and  was  forced  to  sea  without  waiting  for  the  convoy. 


Digitized  by 


Google 


Jan.  1802.]  Paibioe  t;.  Ludlow.  131 

On  the  third  September,  she  was  captured  by  a  French  pri- 
Tateer  and  carried  into  Goadaloupey  where  the  vessel  and  cargo 
were  condemned.  The  route  the  Sally  took  homeward,  and 
which  the  convoy  would  also  have  pursued,  to  wit:  the  leeward 
passage,  and  through  the  sail  rock  passage,  was  a  route  very 
frequently  taken  by  American  masters  on  their  return  from 
Surinam  to  the  United  States. 

It  appears,  that  the  schooner  left  Fredricksbuig  in  April, 
1799,  and  arrived  at  Surinam  in  June.  The  master  finding  the 
markets  low  at  Surinam,  went,  by  direction  of  the  supercargo, 
to  Demarara,  where  the  supercargo  died,  having  sold  the  greater 
part  of  the  cargo.  The  master  received  payment  for  the  cargo 
in  specie,  and  returned  to  Surinam  to  obtain  a  homeward  cargo. 
The  schooner  continued  at  Surinam  until  the  twenty-ninth 
August,  when  she  sailed  on  her  homeward  voyage,  as  above 
mentioned.  About  two  days  before  the  schooner  left  Demarara, 
there  was  a  British  sloop  of  war  cruising  off  the  coast,  and 
sailed  £rom«thence  with  the  few  vessels  there  to  join  a  convoy  at 
Martinque,  for  England.  The  master  of  the  Sally  did  not 
know  whether  there  was  any  armed  vessel  at  Demarara  when  he 
arrived  there  the  second  time,  to  serve  as  convoy.  He  intended 
to  wait  to  be  informed  by  boats,  without  going  up  the  river. 
There  was  no  public  notice  at  Surinam  of  any  convoy  being  at 
Demarara  when  the  Sally  left  Surinam.  The  only  information 
ILe  master  had  was  from  the  captain  of  a  British  schooner  from 
1/fartinique.  There  was  a  British  fleet  at  Surinam  when  the 
Sally  left  it,  but  no  British  merchantmen,  except  such  as  came 
with  troops.  * 

To  this  evidence,  on  the  part  of  the  plaintiff,  there  was  a 
demurrer;  and  the  question  was,  whether,  in  judgment  of  law» 
it  was  sufficient  to  entitle  the  plaintiff  to  recover. 

B.  LMngsion,  for  the  plaintiff. 

Pendleton  and  Harison,  for  the  defendant. 

Badgliff,  J.  Two  points  are  insisted  on  by  the  defendant: 
1.  That  the  policy  commencing  at  and  from  Surinam  reaches 
back  to  the  first  arrival  of  the  schooner  there,  and  attached 
before  the  intermediate  voyage,  which  was  manifestly  a  devia- 
tion, and  that,  therefore,  the  policy  was  discharged;  2.  Admit- 
ting that  the  policy  did  not  attach  till  the  last  departure  of  the 
schooner  from  Surinam,  the  voyage  in  the  leeward,  and  par- 
ticularly the  touching  and  stay  at  the  port  of  Demarara  were 
also  deviations,  and  discharged  the  policy. 
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1.  The  fixsfe  objeotion  would  only  apply  to  a  policy  on  the 
ship.  A  policy  on  goods  for  any  Toyage,  from  the  nature  of  the 
Bubjecty  cannot  attach  till  they  leave  the  shore  to  be  laden  on 
board.  The  risk  on  goods,  according  to  the  form  of  our  policies, 
usually  commences  from  the  loading  on  board.  In  this 
instance  the  language  of  the  policy,  in  one  respect,  is  double. 
The  insurance  is  expressed  to  be  at  and  from  Surinam;  and  yet, 
as  in  other  policies,  describes  the  adventure  to  begin  from  and 
immediately  following  the  loading  thereof  on  board.  It,  how- 
ever, manifestly  cannot  apply  to  the  period  during  which  the 
intermediate  voyage,  with  the  outward  bound  cargo  to  Dema- 
rara,  was  performed.  That  voyage  cannot,  therefore,  consti- 
tute a  deviation; 

2.  It  remains  to  be  considered  whether  the  route  to  the  leeward, 
or  the  touching  and  stay  at  the  port  of  Demarara,  vrill  amount  to 
a  deviation.  In  determining  on  a  demurrer  to  evidence,  it  was 
lightly  admitted  that  the  evidence  and  its  legal  results  must  be 
received  as  true.  From  the  testimony  in  this  case  there  is 
nothing  to  impeach  the  motives  of  the  captain.  He  appears  to 
have  acted  bonafide^  and  for  the  security  of  all  concerned.  It 
is  well  known  that  those  seas  were  infested  with  privateers  at 
the  time.  The  captain  was  informed  by  the  master  of  a  Danish 
vessel,  immediately  from  St.  Thomas,  that  he  had  been  twice 
boarded  by  French  privateers,  in  the  windward  passage,  and 
saw  them  in  possession  of  two  American  vessels.  This  informa- 
tion induced  the  master  to  take  the  leeward  passage,  which  it 
is  proved  is  very  frequently  taken  by  American  vessels,  and  at 
certain  tim^  is  necessarily  taken.  The  resolution  to  take  this 
passage,  if  nol  at  all  times  proper,  was,  I  think,  under  those 
circumstances,  justifiable,  to  avoid  danger,  and  ought  not  to  be 
deemed  a  deviation. 

As  to  the  touching  and  stay  at  Demarara,  for  the  purpose  of 
convoy,  I  think  it  also  justifiable  upon  the  evidence,  if  the  cap- 
tain had  that  object  and  no  other  in  view.  It  is  no  deviation  to 
depart  from  the  usual  course  of  a  voyage,  to  meet  with  convoy, 
in  case  of  real  danger,  or  to  seek  the  safest  way  home.  If  this 
position  wanted  authority  it  is  supported  by  Lord  Mansfield,  in 
the  case  of  Enderby  v.  Fletcher,  Park,  809  or  410, 6th  ed.  The  in- 
quiry in  such  cases,  therefore,  ought  to  be  whether  the  captain 
acted  5ona^e  and  on  reasonable  grounds.  In  this  instance  he  did 
not  know  of  there  being  a  convoy  at  Demarara,  but  he  was  in- 
formed by  the  captain  of  a  British  schooner  from  Martinique,  who 
came  down  with  the  British  fleet  which  took  Surinam,  and  a  brig 
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had  aciaallygone  to  Demarara  for  convoy.  It  further  appears  that 
the  expected  conToy  was  to  pursue  the  route  intended  by  the 
captain.  On  this  evidence,  and  considering  the  relative  situation 
of  Demarara,  I  think  there  was  reasonable  cause  to  stop  there 
to  look  for  convoy,  and  sufficient  ground  for  the  jury  to  believe 
that  in  doing  this  the  captain  acted  with  good  faith  and  exjusia 
causa.  If  the  jury  would  be  authorized  to  make  this  conclusion 
we  must  consider  it  as  admitted  by  the  demurrer,  and,  of  course, 
there  ought  to  be  judgment  for  iixe  plaintiff. 

Keht,  J.  The  loss  in  this  case  was  considered  as  sufficiently 
established  by  the  capture.  The  only  question  is,  whether  the 
defendant  was  not  discharged  by  reason  of  a  deviation,  arising, 
first,  from  going  to  Demarara,  by  direction  of  the  supercargo, 
to  sell  the  outward  cargo;  and,  secondly,  from  going  there  on 
the  return  voyage  to  seek  for  convoy. 

1.  The  first  charge  of  deviation  is  of  no  avail,  because  the 
policy  had  not  then  attached.  The  policy  was  on  the  home- 
ward cargo,  beginning  from  the  lading  of  the  goods  on  board, 
at  Surinam.  As  soon  as  the  goods  were  on  board  the  policy 
attached,  as  well  while  the  vessel  was  at  as  on  her  return  from 
Surinam.  But  we  cannot  intend  from  the  proofs  that  the  home- 
ward cargo  was  laden  on  board  until  the  return  of  the  vessel 
from  her  first  visit  to  Demarara,  for  she  went  there  to  sell  her 
cargo,  and  the  greater  part  was  sold  there,  and  the  proceeds 
thereof  received  in  cash,  when  she  returned  to  Surinam  to 
obtain  a  homeward  cargo. 

The  true  rule  on  this  subject  is  that  at  and  from,  when  ap- 
plied to  a  ship,  includes  the  period  of  her  stay  in  the  port  from 
the  time  of  her  arrival  there.  But  at  and  from,  when  applied  to 
goods,  means  from  the  time  those  goods  are  put  on  board  the 
vessel; 

2.  With  respect  to  the  other  charges  of  deviation,  the  ques- 
tion is,  was  the  going  to  Demarara  to  seek  for  convoy  a  depart- 
ure, without  necessity  or  any  reasonable  cause,  from  the  regular 
and  usual  course  of  the  voyage  insured?  It  is  in  proof  that  the 
master  had  reason  to  fear  he  should  meet  with  French  privateers 
if  he  pursued  the  windward  passage  home,  and  that  the  leeward 
passage,  which  he  took,  was  very  frequently  adopted  by  Amer- 
ican vessels,  on  their  return  from  Surinam,  and  in  particular 
situations  of  winds  and  currents,  was  necessarily  taken.  So 
far,  I  think,  the  jury  might  well  have  inferred  that  taking  the 
leeward  passage  was  no  deviation.  The  touching  at  Demarara, 
which  must  be  considered  a  small  deviation  from  the  regular 
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course,  was  for  the  purpose  of  seekiiig  the  protection  of  an 
English  convoy,  as  the  master  had  heard  from  the  captain  of  a 
British  schooner  from  Martinique  that  such  a  convoy  was  about 
sailing  from  Demarara.  A  deviation,  if  done  to  avoid  an  enemy 
or  to  seek  for  a  convoy,  is  justifiable. 

It  is  no  deviation  to  go  out  of  the  way  to  avoid  danger.  It  is 
in  every  such  case  a  matter  of  fact  whether  the  captain  acted 
fairly  and  bona  fide,  according  *to  the  best  of  his  judgment,  and 
had  no  other  motive  or  view  but  to  come  the  safest  way  home, 
or  to  seek  for  convoy.  I  think  the  testimony  offered  led  to 
this  conclusion,  and  that  the  juiy  might  well  have  made  it  from 
the  testimony;  and  on  demurrer  to  evidence,  eveiy  such  con- 
clusion is  to  be  admitted. 

I  am  of  opinion,  therefore,  that  judgment  ought  to  be  given 
for  the  plaintiff  for  the  damages  assessed. 

Lewis,  0.  J.,  was  of  the  same  opinion. 
Judgment  for  the  plaintiff. 

In  KembU  v.  Baume,  1  Gainea,  75,  an  action  was  bronglit  on  a  policy  ex« 
pressed  to  be  "at  and  from  Point  Petre,  Gnadalonpe,  to  Saint  Thomas, 
beginning  the  adventure  at  and  from  Gnadalonpe,  and  to  continue  until 
her  arrival  at  St  Thomas,  and  there  safely  moored."  It  was  held  that 
"at  and  from"  mean  the  day  on  which  she  is  mentioned  to  be  there,  and 
the  policy  takes  effect  from  that  time.  To  the  same  point  SmUh  v.  SUinbach, 
2  Gaines,  I5S.  A  vessel,  cargo  and  freight,  being  insured  "  at  and  from** 
a  foreign  port,  the  vessel  saUed  thence  was  found  leaky,  put  back,  was 
repaired  and  sailed  again.  It  was  held  that  the  insurer  was  liable  while 
the  vessel  was  in  port,  after  her  return  to  port,  and  for  the  subsequent 
voyage:  Tajflor  v.  Lwoell,  3  Mass.  331;  MerehanU'  In$.  Co,  v.  Olapp,  11 
Pick.  56. 

In  the  case  of  Garrigues  v.  Coxe,  1  Binn.  592  (poit  — ),  the  words  "at  and 
from  Cape  St.  Francois,"  in  a  policy  on  a  ship,  were  held  td  import  that  the 
risk  attached  "  after  the  had  been  moored  safely  twenty-four  hours  at  that 
port."  In  MoOenxY.  London  Aas.  Co.,  1  Atk.,  Lord  Haidwicke  held  that  the 
words  *'  at  and  from  Bengal  to  England,"  indndad  the  first  airival  of  the 
fessel  at  Bengal 


Jones  v.  Caswell. 

£8  JOEVBOX't  Oasss,  30.] 

CrONTBACT  Void  as  against  Pubuc  PoucY.^The  land  of  A.  was  ad- 
vertised for  sale,  on  an  execution  in  favor  of  B.  C,  who  had  pur- 
chased the  land  subsequent  to  the  judgment,  without  knowledge  of 
such  judgment,  agreed  with  B.  at  the  sale  that  if  he  would  not  bid 
against  him,  he  would  pay  him  the  amount  of  his  execution,  and  give 
him  his  note  for  the  further  sum  of  one  hundred  and  fifty  doUars,  and 
B.  agreed  to  these  terms,  and  did  not  bid  at  the  sale.    In  an  action  on 


Digitized  by 


Google 


Jan.  1802.]  Jones  v.  Caswell.  135 

the  note  against  C.  by  the  second  indorsee,  to  whom  it  was  transferrod 
after  maturity,  and  with  a  knowledge  of  the  drcnmstances  under  which 
it  was  giyen,  it  was  held  that  the  consideration  of  the  note  might  be 
inquired  into;  and  the  consideration  being  in  this  case  unconscientious^ 
and  against  public  policy,  the  note  was  void. 

Action  on  seven  promissory  notes  made  by  defendant  and  one 
Noble,  payable  on  the  first  October,  1798,  to  John  Ward  or 
order,  and  bearing  date  March  9,  1798.  Ward  indorsed  the 
notes  in  blank. 

The  case  was  tried  at  the  Herkimer  cironit  before  Badolepf,  J. 
It  appeared  that  Samuel  Jones,  the  father  of  the  plaintiflf,  had 
obtained  judgment  and  execution  against  one  Egleston,  whose 
knds  were  advertised  for  sale  in  March,  1798.  The  lands  had 
been  previously  sold  for  a  valuable  consideration  by  Egleston  to 
the  defendant  and  Noble,  but  subsequently  to  the  judgment,  and 
without  knowledge  of  it  by  them.  Jones  attended  at  the  time  of 
the  proposed  sale,  and  the  defendant  and  Noble,  in  order  to  secure 
themselves,  entered  into  negotiation  with  Jones,  and  to  induce 
him  to  desist  from  bidding  against  them,  offered  to  pay  him  the 
amount  of  the  execution,  and  the  further  sum  of  one  hundred 
and  fifty  dollars,  the  amount  of  the  notes  in  question.  The 
terms  were  accepted,  and  Jones  said  at  the  time  that  be  had  a 
farther  debt  against  Egleston,  and  had  been  at  considerable 
trouble  and  expense  in  obtaining  the  judgment.  Jones  did  not 
hid,  and  the  defendant  and  Noble  purchased  the  land  at  the 
sale  for  the  amount  of  the  execution,  which  they  paid  to  Jones, 
and  for  the  further  sum  of  one  hundred  and  fifty  dollars.  John 
Ward,  by  agreement  of  the  parties,  gave  his  note  to  Jones,  and 
the  defendant  and  Noble  gave  the  present  notes  to  Ward  as  a 
counter-security  to  him.  In  April,  1798,  Ward  indorsed  the 
present  notes  to  Jones  in  blank,  and  the  latter  gave  up  Ward's 
notes  in  exchange.  In  May,  1799,  the  plaintiff  obtained  the 
notes  from  Jones,  his  father,  knowing  the  consideration  for 
which  they  were  given,  and  the  circumstances  under  which  they 
were  obtained. 

The  question  reserved  upon  these  facts  was,  whether  the  con- 
sideration of  the  notes  was  valid,  and  the  plaintiff  entitled  to 
reooTer. 

Oriswold,  for  the  plaintiff. 
Chdd^  for  the  defendant. 

Badglqt,  J.  In  this  case  several  questions  have  been  raised: 
1.  Whether  there  existed  any  consideration  for  the  notes  on 
which  the  action  is  brought,  or  whether  the  contract  was  a 
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nudum  pactum ;  2.  Whether  the  consideration  was  lawful;  3. 
Wlietber,  if  ^awful  in  itself,  an  undue  advantage  was  not  taken 
of  the  defendant's  situation,  and  the  demand,  therefore,  uncon- 
Bcientious. 

If  any  one  of  these  points  be  decided  in  favor  of  the  defend- 
ant, there  is  no  doubt  but  the  plaintiff  ought  to  be  affected  bj 
it;  for  Ward,  the  person  to  whom  the  notes  were  originallj 
given,  was  a  nominal  party  only.  Samuel  Jones,  the  father  of 
the  plaintiff,  was  the  real  party;  and  the  notes  were  received 
by  the  plaintiff  from  him  when  they  were  overdue,  and  with  full 
notice  of  the  consideration  and  the  circumstances  under  which 
they  were  given.  The  plaintiff  is,  therefore,  to  be  deemed  as 
standing  in  the  same  light  with  the  original  payee  of  the  notes. 

As  to  the  first  question,  I  think  the  contract  was  not  void, 
merely  for  the  want  of  consideration.  It  is  not  essential  that 
the  consideration  should  import  a  certain  gain  or  loss  to  either 
party.  It  is  sufficient  if  the  party  in  whose  favor  the  contract 
is  made,  foregoes  some  advantage  or  benefit,  or  parts  with  a 
right  which  he  might  otherwise  exert:  Pow.  on  Cont.  344;  3 
Burr.  1672.  In  the  present  case,  Jones,  the  judgment  creditor, 
had  a  right,  in  common  with  others,  to  bid  at  the  intended  sale 
of  the  property,  and  his  bidding  might  probably  have  had  a 
considerable  influence  on  the  sale.  He  agreed  to  relinquish  this 
right,  in  consideration  of  the  money  secured  by  the  notes. 
This  was,  at  least,  a  principal  part  of  the  consideration,  and,  if 
not  illegal,  was  sufficient  to  support  the  contract 

Whether  the  consideration  was  legal,  is  a  question  of  consid- 
erable moment.  It  is  important  that  sales  at  auction,  and  par- 
ticularly on  legal  process,  should  be  conducted  with  good  faith, 
and  without  prejudice  to  any  party.  The  forbearance  of  bid- 
ding was  the  leading,  and  in  reab'ty  the  only  consideration.  It 
is  true,  Jones  said  he  had  a  further  debt  against  Egleston,  and 
had  been  at  considerable  expense  in  obtaining  this  judgment. 
But  those  were  not  the  claims  for  which  the  notes  were  given, 
and  they  were  no  incumbrance  on  the  real  estate  of  Egleston. 
If  the  defendant  and  Noble  had  sought  relief  in  equity,  they 
would  have  been  entitled  to  a  discharge,  or  an  assignment  of 
the  judgment,  on  paying  its  amount;  and  Jones  could  not  have 
attacked  these  demands.  The  notes  being  no  claim  on  the 
property  in  the  hands  of  the  defendant  and  Noble,  if  they  were 
extorted  from  them  at  the  moment  of  the  sale,  it  was  an  undue 
advantage  taken  of  their  situation,  and  ought  not  to  succeed. 
The  forbearance  of  bidding  was,  therefore,  the  real  considera* 
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tioiiy  and  I  think  it  a  consideration  which  ought  not  to  be  sane- 
tioDed  in  a  coort  of  justice.  The  law  has  regulated  sales  on 
execution  with  a  jealous  care,  and  enjoined  such  proceedings  as 
are  likelj  to  promote  a  fair  competition.  A  combination  to 
preyent  such  competition  is  contrary  to  morality  and  sound 
policy.  It  operates  as  a  fraud  upon  the  debtor  and  his  remain- 
ing creditors,  by  depriving  the  former  of  the  opporfcunity  which 
he  ought  to  possess,  of  obtaining  a  full  equivalent  for  the  prop* 
erty  which  is  devoted  to  the  payment  of  his  debts,  and  opens 
the  door  for  oppressive  speculation.  On  a  similar  principle, 
the  bidding  of  puffers  at  auction,  to  enhance  the  price  for  the 
benefit  of  sellers,  has  been  adjudged,  in  the  English  courts,  a 
fraud  on  real  bidders,  and  the  purchaser  not  held  by  his  bid: 
Ck)wp  395;  6  T.  B.  642.  An  attempt  to  silence  bidders  cannot 
be  viewed  in  a  more  favorable  light. 

I  am,  therefore,  of  opinion,  that  the  consideration  of  the 
notes  vras  illegal  and  void,  and  thai  judgment  of  nonsuit  ought 
to  be  entered. 

ExHT,  J.  As  the  notes  were  indorsed  by  Ward  to  Jones,  vrith 
full  knowledge  in  Jones,  of  the  circumstances  under  which  they 
were  given,  he  having  been  the  principal  in  the  negotiation,  and 
as  the  notes  were  indorsed  by  Jones  to  his  son,  after  they  were 
due,  and  iritii  full  knowledge  also  in  the  son,  of  the  original 
negotiation,  I  consider  the  merits  of  the  case  between  the  par* 
ties  the  same  as  if  the  suit  was  in  the  name  of  the  original  payee. 
The  defendant  is  entitled  to  go  into  the  consideration  of  the 
notes.  And,  npon  facts  stated,  I  am  of  opinion  that  the  notes 
were  given  vdthout  valid  consideration.  All  that  Samuel  Jones 
could,  or  ought  to  have  demanded,  in  consequence  of  his  exe« 
cution,  was  the  amount  of  bis  judgment.  That  was  paid  him 
by  the  defendant,  and  to  demand  the  further  sum  of  one  hun* 
dred  and  fifty  dollars,  for  desisting  from  bidding  at  the  sale,  was 
an  unconscientious  demand.  It  was  a  consideration  against 
public  policy,  which  encourages  bidding  at  sales  on  execution. 
This  was  the  language  of  the  old  law,  8  Co.  97  a,  and  the  same 
policy  is  pursued  in  our  statute,  which  directs  how  long  and  in 
how  many  places  notice  of  such  sales  shall  be  given  by  the  sher- 
iff. The  defendants  were  at  the  auction,  struggling,  as  innocent 
purchasers,  to  protect  themselves  from  loss;  and  advantage  was 
probably  taken  of  their  fears  and  their  anxiety  to  preserve 
the  estate.  The  suggestions  of  Jones,  that  he  had  a  further 
debt  against  Egleston,  and  had  been  at  trouble  and  expense  in 
obtaining  the  judgment,  do  not  appear  to  have  formed  any  part 
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of  the  consideration  of  the  notes.  They  appear  to  have  been 
thrown  out,  after  the  negotiation  had  been  completed  and  the 
contract  made.  We  cannot  take  them  to  be  anything  more 
than  mere  suggestions,  as  they  have  not  been  supported  by 
proof. 

The  notes,  therefore,  resting  wholly  on  the  consideration  that 
the  plaintiff's  father  should  desist  from  bidding  at  the  sale,  I 
think  the  consideration  must  be  adjudged  Toid,  as  against  pub- 
lic policy  and  the  interests  of  the  original  debtor,  whose  prop- 
erty is  liable  to  be  sacrificed  by  such  combinations. 

I  am  of  opinion  that  judgment  of  nonsuit  must  be  entered, 
according  to  the  stipulation  in  the  case. 

Lewis,  0.  J.,  was  of  the  same  opinion. 

Judgment  of  nonsuit. 

The  rale  of  law  is  well  eetabUahed  that  any  agreement  whereby  Udding 
18  checked  or  stifled  at  an  auction  or  a  sale  is  void,  and  no  action  can  be 
maintained  on  ench  agreement:  Thomwn  ▼.  Daviet,  13  Johns.  112;  Doolm 
V.  Ward,  6  Id.  194;  Cfardiner  ▼.  Mar9e,  25  Me.  140;  ffooky.  Turner,  22  Mo. 
833;  Gulki  v.  BaUey,  6  Halst.  87;  MUU  v.  MiUs,  40  N.  Y.  646;  Swan-  ▼. 
Chorpennmg,  20  Cal.  182;  1  Story  on  Cont  sea  677.  In  A  tehesonv.  MaUon, 
43  N.  Y.,  a  board  of  auditors  of  a  town  were  authorized  to  receive  sealed 
proposals  for  the  collection  of  the  taxes  to  be  asfiesaed  in  the  town,  and  to 
award  the  collection  of  the  taxes  to  the  person  who  would  propose  to  collect 
the  same  on  terms  most  favorable  to  the  town.  An  agreement  was  made 
between  two  persons,  each  sending  in  distinct  sealed  proposals,  that  if  the 
collection  should  be  awarded  to  either,  both  should  share  equally  in  the 
profits^  or  contribute  equally  to  the  losses.  It  was  held  thhi  agreement  was 
against  public  policy  and  void,  and  that  any  agreement  between  parties  de* 
signing  to  make  bids,  tending  either  direcUy  or  indirectiy,  to  restrain  and 
lessen  rivalry  and  competition  between  them,  is  void  as  against  public 
policy,  even  although  it  may  not  appear  that  such  agreement  did  really  pro* 
duco  any  result  detrimental  to  the  public  interest. 

But  there  is  nothing  illegal  in  two  or  more  persons  agreeing  together  to 
purchase  property  at  a  sherifTs  sale,  and  fixing  a  certain  price  which  they 
are  willing  to  give,  and  appointing  one  of  their  number  to  be  the  bidder: 
SmuU  V.  Jonea,  6  Watts  &  S.  122.  So  it  is  held  in  Jwnes  v.  FiUerod,  5  Tex. 
512,  that  an  agreement,  among  several,  to  stifle  competition  at  a  public  sale, 
with  a  design  of  purchasing  property  at  less  than  its  fair  value,  is  against 
public  policy  and  void;  but  persons  may  unite  in  any  number  that  may  be 
necessary  to  make  the  purchase  advantageous  to  themselves,  provided  this 
junction  of  interests  be  without " dishonest  motives,"  or  injurious  conse- 
quences. The  limit  of  the  general  rule  is  well  stated  in  PAtp^pen  v.  SUcknejf, 
3  Met  388,  the  court  saying:  '*  The  extent  to  which  the  doctrine  of  invali* 
dating  such  contracts  can  safely  be  carried  would  rather  seem  to  include 
within  the  rule  all  cases  of  fraudulent  acts  and  combinations  having  for  their 
object  to  stifle  fair  competition  at  the  biddings  with  the  design  of  becoming 
the  purchasers  at  a  price  less  than  the  fair  value  of  the  property.  Beyond 
tiiiB  the  application  of  the  principle  contended  for  may  be  found  productive 
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of  mischief,  and  an  nnwananted  interferenoe  with  the  conne  of  bnsineas  at 
»actlon  sales."  A  late  case  in  Ohio  indorses  this  doctrine,  and  dissents 
from  the  decision  of  Atekeaan  v.  MaUon,  supra,  in  New  York.  It  was  this: 
A  contract  for  making  a  public  improvement  was  about  to  be  let  to  the  low- 
est  and  best  bidder.  A.,  who  had  filed  his  bid,  and  B.  who  was  about  to 
file  his  bid,  entered  into  an  agreement  to  become  partners  in  the  execution 
of  the  work,  should  the  contract  be  awarded  to  either  of  them,  and  further 
agreed  that  the  contract  so  awarded  should  inure  to  the  benefit  of  the  firm. 
Tliis  agreement  was  not  intended  to  influence  the  bid  of  either  party.  B., 
to  whom  the  work  was  awarded,  refused  to  perform  the  work  in  partnership 
with  A.,  and  assigned  the  contract  for  the  work  to  a  stranger  for  a  valuable 
oonsideration,  which  he  received.  It  was  held  that  the  agreement  was  not 
void  as  against  public  policy;  it  not  appearing  that  the  intent,  effect,  or 
necessary  tendency  of  the  contract  was  to  stifle  fair  competition  at  the 
letting:  Bre$lit^  r.  Brawm,  24  Ohio  8t  66S. 


Abbott  v.  Sebor. 

ft  Jonmm's  duns,  80.] 

bisusAiroB  ON  Pbotits.— A  policy  on  profiter  on  goods  is  a  valid  policy, 
and  the  insored  may  recover  a  total  or  an  average  loss,  according  as 
the  loss  of  the  goods  is  total  or  partial 

BuLi  AS  TO  Total  or  Pabtial  Losa— It  seems  that  the  proper  rule  to 
ascertain  whether  there  is  a  total  or  partial  loss  of  profits,  is  to  deter* 
mine  whether  more  or  leas  than  one-half  in  value  of  the  sabject  has 
been  lost 

BloovEBT  FOB  A  Pabtial  Loss  Onlt.  —Where  the  assured,  after  an 
abandonment,  affirmed  a  purchase  of  the  ship  by  the  master  for  the 
benefit  of  the  assured,  it  is  a  waiver  of  the  abandonment  and  the 
assured  is  entitled  to  recover  for  a  partial  loss  only. 

Admiraltt  Subyets  as  Evidencb.— Admiralty  surveys  as  to  the  un- 
seaworthiness of  vessels  are  not  evidence  of  tiie  facts  stated  in  them, 
as  a  party  would  thereby  be  concluded  by  the  testimony  of  persons 
whom  he  had  no  opportunity  to  cross-examine. 

AonoN  on  a  policy  of  insoranoe  on  profits  of  goods  on  board 
the  ship  Maiy,  from  Batavia  to  New  York,  toaohing  at  the  usual 
places  for  supplies.  The  policy  was  dated  twenty-third  Noyem- 
ber,  1798,  and  the  goods  valued  at  twelve  thousand  dollars  on 
profits.  Unless  in  case  of  general  average,  no  loss  was  to  be 
paid  under  five  x>6r  cent. 

Plaintiff,  at  the  trial,  proved  the  policy  and  an  interest  of 
one-eighth  in  the  cargo,  and  that  an  abandonment  was  made  on 
the  fifth  of  April,  1199.  The  testimony  of  the  captain  showed 
that  on  account  of  irreparable  damage  sustained  by  the  vessel 
from  storms,  leakage  and  other  causes,  he  was  obliged  to  put 
into  St.  Eitts  on  the  seventh  of  January,  1799,  where  the  cargo 
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was  Btowedy  because  after  two  surveys  the  ship  was  condemned 
as  not  worth  repairing.  The  ship  and  cargo  were  there  sold  at 
auction  under  the  direction  of  the  supercaigo,  William  S.  Bob- 
inson,  who  was  a  part  owner  of  the  ship  and  cargo,  and  who 
purchased  the  ship  at  the  sale,  on  account  of  the  owners,  for 
forty-seven  hundred  dollars.  Being  repaired  at  St.  Kitts,  she 
was  afterward  able  to  make  the  voyage  and  take  a  light  cargo 
to  New  York.  It  was  shown  that  by  the  laws  of  St..  Eitts,  that 
unless  the  ship  had  been  previously  condemned  as  unfit  for  sail- 
ing, the  cargo  could  not  have  been  sold  there;  and  further,  that 
after  the  cargo  was  landed  it  could  not  be  exported  in  any  other 
ship  than  the  one  that  brought  it.  The  captain,  the  supercargo, 
and  the  carpenter  of  the  ship  each  testified  to  the  serious  na^ 
ture  of  the  damage  sustained  by  the  ve'toel  before  putting  into 
St.  Eitts,  and  the  impossibility  of  taking  her  in  that  condition 
with  the  caigo  to  New  York. 

On  the  part  of  the  defendant,  it  was  proved  by  one  of  the 
wardens  of  the  port  of  New  York,  that  he  vnth  others  surveyed 
the  ship  on  her  arrival,  and  that  he  thought  her  sufficient  to 
have  brought  her  cargo  of  coffee  and  sugar  to  New  York.  The 
deposition  of  the  warden  and  three  other  experienced  persona 
stated  particularly  the  survey  made  at  New  York,  the  sixteenth 
day  of  May,  1799,  and  their  testimony  showed  that  it  was  pos- 
sible for  the  ship  to  take  her  cargo  to  New  York. 

The  deposition  of  the  supercargo,  taken  in  New  York,  No- 
vember  25, 1800,  though  objected  to,  was  read  in  evidence.  He 
confirmed  the  captain's  testimony  as  to  the  voyage,  damage, 
surveys,  etc.  He  further  stated  that  the  cargo  vras  so  damaged 
that  it  was  prudent  to  sell  it  at  St.  Kitts;  that  the  sale  was  open 
and  fair;  that  he  purchased  on  account  of  the  owners,  for  four 
thousand  seven  hundred  dollars,  the  repairs  costing  seven  hun- 
dred and  fifty  dollars;  that  the  St.  Eitts  cargo  was  purchased 
with  part  of  the  proceeds  of  the  Batavia  cargo. 

The  judge,  in  his  charge  to  the  jury,  said  he  considered  the 
policy  in  the  light  of  a  wager;  that  the  plaintiff  was  entitled 
to  recover  unless  there  was  an  absolute  loss  of  the  subject 
There  could  be  no  average;  it  must  be  a  total  loss  or  nothing;. 
That  on  an  abandonment,  the  insurer  on  the  goods,  not  the  in- 
surer on  the  profits,  would  be  entitled  to  the  amount  of  the 
sales  at  St.  Eitts;  that  if  the  captain  acted  bona  fide  and  for  the 
best  interest  of  those  concerned,  the  plaintiff  ought  to  re- 
cover. 

A  verdict  was  accordingly  found  for  the  plaintiff,  as  for  a 
total  loss. 
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Pendleion  <md  HariMm,  tot  the  defendants. 
Tfrvwp  and  EiamiUan,  for  the  plaintifb. 

Enrr,  J.  A  motion  is  made,  on  the  part  of  the  defendants, 
for  a  new  trial,  on  the  following  grounds: 

1.  That  the  plaintiff  could  not  recoyer  without  a  total  de- 
struction of  the  subject  from  which  freight  was  to  arise;  2.  That 
if  it  was  to  be  considered  as  an  interest  policy,  the  plaintiff 
ought  only  to  recover  an  ayerage  loss. 

1.  A  policy  on  profits  is  a  yalid  policy.  The  point  has  neyer 
been  directly  decided  by  this  court,  and  it  may,  therefore,  not 
be  improper  to  bestow  a  few  obseryations  upon  it.  In  the 
ease  of  Loomis  S  TiUinghad  y.  Shaw,  2  Johns.  Oas.  36,  which 
was  a  policy  on  profits,  the  only  point  submitted  was  how 
much  the  plaintiff  ought  to  recover.  The  court  decided  that, 
admitting  the  plaintiffs  were  entitled  to  recover,  they  were 
entitled  to  an  average  of  three-eighths  only.  In  the  case  of 
The  Untied  Insurance  Company  y.  Lenox,  1  Johns.  Oas.  877,  the 
court  seemed  to  consider  it  as  a  point  granted,  that  freights, 
which  is  the  expected  profit  on  a  ship,  and,  therefore,  extremely 
analogous  to  profits  arising  from  any  other  subject,  was  in- 
surable. 

The  Rngliflh  law  appears  to  be  settled.  In  the  case  of  Orani  v. 
Parkinson,  Park.  267;  Millar,  261,  which  was  an  insurance  on 
profits  to  arise  on  a  cargo  of  molasses.  Lord  Mansfield,  at  the 
trial,  and  the  court  of  K  B.  afterward,  on  a  motion  to  set  aside 
the  verdict,  held  that  the  plaintiff  had  an  insurable  interest,  and 
the  policy  was  not  to  be  considered  in  the  light  of  wages.  This 
doctrine  received  more  decisive  confirmation  in  the  case  of  Le 
Orqfis  T.  Hughes,  Park.  259;  Millar,  226,  in  which  it  was  held 
that  profits  which  one  had  reason  to  expect  from  a  subject  in 
possession,  was  an  insurable  interest  The  case  of  Crawford 
and  oOiers  v.  Eimter,  3  T.  B.  13,  settled  the  question  in  a  still 
more  formal  and  explicit  manner. 

These  insurances  on  freight,  on  profits,  on  commissions,  etc, 
are  said  to  be  founded  on  the  course  and  interests  of  trade, 
and  are  greatly  conducive  to  its  prosperity.  The  doctrine,  how- 
ever, that  runs  through  all  the  case  is,  that  the  assured  must 
have  an  interest  in  the  subject-matter,  from  which  the  profits 
are  to  proceed,  in  order  to  prevent  the  policy  from  being  con- 
sidered a  v^ager.  I  do  not  mean  to  be  understood  that  a  policy 
without  interest  is  not  valid  at  common  law.  One  of  the  cases 
I  have  cited  is  pretty  conclusive  to  prove  that  wager  policies 


Digitized  by 


Google 


142  Abbott  v.  Sebob.  [New  York, 

were  yalid  before  the  statute  of  George  11.  13us,  howeyer,  is 
not  the  point  before  us.  Policies  on  profits  or  freight,  if  the 
assured  be  owner  of  the  subject  which  is  to  create  them,  are 
not  wagers,  but  policies  on  a  real  and  substantial  interest;  and 
in  this  light  we  are  to  examine  the  policy  in  the  present  case; 

2.  The  question*  then  in  this  case  is,  whether  the  plainti£Fis 
entitled  to  recover  a  total  or  an  average  loss  only.  The  policy 
engages  that  the  ship  shall  perform  the  voyage  with  the  goods 
on  board,  and,  if  prevented  by  any  of  the  enumerated  perils, 
the  plaintiff  shall  be  indemnified  for  such  a  profit  on  the  goods. 
What  combination  of  facts  will  constitute  a  loss  of  the  voyage, 
and  justify  the  assured  to  abandon  the  thing  insured,  de- 
pends on  the  special  circumstances  of  each  particular  case. 
In  the  present  instance,  they  are  considerably  complex,  and  the 
testimony  somewhat  variant,  and  some  parts  of  it  susceptible 
of  different  conclusions.  The  ship,  in  the  course  of  her  voyage, 
was  injured  by  the  perils  of  the  sea,  and  forced  into  St.  Kitts. 
She  there  underwent  two  surveys,  under  the  direction  of  the 
admiralty.  The  cargo  was  landed,  and  from  the  injury  that 
both  ship  and  cargo  had  received,  the  difficulty  of  repairing 
the  ship,  the  impediments  resulting  from  the  laws  of  the  place, 
and  the  results  of  the  surveys,  the  captain  considered  the 
voyage  as  broken  up,  and  acted  accordmgly.  The  ship  was 
sold  and  purchased  by  the  supercargo,  who  was  part  owner  of 
the  ship  and  cargo.  He  purchased  her  on  behalf  of  the  owners; 
and  on  her  return  to  New  York,  the  owners  affirmed  the  pur- 
chase, and  sold  the  ship  for  their  own  benefit.  This  was  a 
waiver  of  any  claim  for  a  total  loss  on  the  ship.  It  is  like  the 
case  of  Saidler  &  Craig  v.  Churchy  decided  in  July  term,  1799, 
in  which  it  was  held,  that  if  the  insured,  after  abandonment, 
affirm  the  purchase  of  the  vessel  by  the  captain,  he  waives  his 
abandonment,  and  is  entitled  only  to  average  loss,  on  the 
principle  that  omnis  raiihabiiio  mandaio  aeqaiparaiur. 

With  respect  to  the  cargo  at  St.  Eitts,  that  was  taken  in  on 
account  of  the  owners,  and  the  rum  purchased  with  part  of 
the  proceeds  of  the  East  India  cargo:  The  plaintiff,  as  part 
owner  of  the  ship  and  cargo,  approved  in  general  of  what 
the  supercargo  had  done  at  St.  Kitts;  and  the  cargo  brought 
to  New  York  was  divided  among  the  several  proprietors, 
according  to  their  respective  interests  therein.  I  cannot  per- 
ceive, however,  that  any  act  of  the  plaintiff  is  to  be  considered 
as  a  waiver  of  his  claim  for  a  total  loss  on  the  profits;  aAd  the 
question,  in  respect  to  the  policy  on  profits,  is  whether  the 
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evidence  will  warrant  a  finding  for  a  total  or  only  an  average 
loss.  Considering  this  an  interest  policy,  I  think  it  follows 
that  there  may  be  an  average  loss.  The  court  allowed  one  in 
the  case  I  have  cited  of  Loomis  db  TiUinghasi  v.  Shaw,  In  this 
respect  there  was  a  misdirection  of  the  jury.  They  were  told 
there  must  be  a  total  loss  or  nothing,  and  they  found  accord- 
ingly. What  shall  be  the  criterion  of  an  average  or  a  total  loss 
in  respect  to  profits,  I  cannot  at  present  with  clearness  decide. 
Perhaps  the  established  rule,  in  respect  to  ship  and  cargo,  of  a 
loss  of  more  or  less  than  half  the  subject  in  value  may  be 
applicable.  If  so,  the  question  here  will  be  whether  the 
more  profitable  half  of  the  cargo  might  not  have  been  brought 
in  the  same  ship  to  New  York.  I  suggest  this  as  a  rule  that 
may  perhaps  apply;  but  without  giving  any  opinion  upon  it,  I 
think  the  jury  were  misdirected,  and  the  subject  was  not  left  to 
them  in  that  latitude  in  which  the  law  required.  I  am  of 
opinion,  therefore,  that  owing  to  this  misdirection,  to  the  com- 
plex nature  of  the  case,  its  importance,  its  novelty,  and  the 
uncertainty  whether  justice  has  or  has  not  really  been  done, 
there  are  sufficient  reasons  why  this  case  should  be  re-examined 
by  a  jury.  In  a  common  case,  I  would  let  such  a  verdict  rest. 
But  this  has  peculiar  claims  to  our  interference,  from  the 
extent  of  the  demand,  and  the  novelty  of  some  of  the  points 
discussed. 

There  was  a  question  raised  on  the  admissibility  of  the  ad- 
miralty surveys,  which  it  may  be  proper  to  notice.  The  ques* 
tion  is  not  very  important  in  the  present  instance,  because  the 
substance  of  the  facts  contained  in  those  surveys  was  proved  by 
witnesses.  But  as  the  question  may  arise  again  on  the  trial,  I 
mean  to  be  understood  that  I  hold  them  inadmissible  to  prove 
the  facts  they  recite.  To  admit  them  so  far  would  contravene 
the  established  rules  of  legal  evidence.  A  party  would  be  con- 
cluded by  the  testimony  of  persons  whom  he  had  no  opportunity 
to  cross-examine.  It  is  altogether  ex  parte  evidence,  and  must 
be  rejected.  The  testimony  of  the  supercargo  was  also  ob- 
jected to.  but  I  think  his  testimony  competent,  because  he  is 
not  interested  in  the  event  of  the  suit.  The  verdict  cannot  he 
given  in  evidence  against  him. 

My  opinion,  accordingly,  is  that  a  new  trial  ought  to  be 
awarded. 

Badguff,  J.,  and  Lewis,  C.  J.,  were  of  the  same  opinion. 

New  trial  granted,  on  payment  of  costs, 

Thii  case  is  cited  in  The  Patajmo  In*.  Co.  v.  Coulter,  3  Pet.  240. 
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DUSEXBURT  V.  ElLLSL 
[8  Jonmni't  (Usai,  10.] 

LiABiUTT  or  AGBNT  ON  NEGOTIABLE  Papeb.— A  pefscni  signed  * 
promiflsoiy  note  in  the  name  of  another,  as  the  attorney  of  the  latter, 
bat  haying  no  authority  from  him  for  that  purpose,  he  was  held  per- 
sonally liable  on  the  note  to  the  party  who  had  aecepted  it  under  such 
mistake  or  imposition. 

CsBnoBABi  from  a  jusiioe's  court.  Ellis  sued  Dusenbury  be- 
fore the  justice  on  a  promissory  note  for  nineteen  dollars  and 
seventy-seven  cents,  given  by  Dusenbury  to  Levi  Fish  or  order, 
and  by  him  indorsed  in  blank.  The  note  was  signed  by  the  de- 
fendant below,  in  the  words  following:  **Por  Peter  Sharpe, 
Gabriel  Dusenbury,  attorney."  The  note  was  otherwise  in  the 
usual  form,  and  began  with  the  words  *'  I  promiise,"  etc.  It  was 
contended  that  the  defendant  was  not  liable,  having  signed  the 
note  merely  as  attorney  for  Sharpe,  and  he  produced  his  letter 
of  attorney,  which,  however,  appeared  to  be  nothing  more  than 
the  power  to  collect  debts,  and  contained  no  authority  to  give 
notes,  or  bind  the  principal  in  that  way.  The  justice  gave  judg- 
ment for  the  plaintiff  below. 

Van  Antwerp,  for  the  plaintiff  in  error. 

EmoU,  for  the  defendant. 

By  OouBT.  There  can  be  no  question  but  that  Dusenbury 
signed  the  note  without  having  any  authority  for  that  purpose. 
The  letter  of  attorney  could  not  bind  the  principal  beyond  the 
plain  import  of  it.  An  authority  to  collect  debts  cannot  by  any 
possible  construction  be  an  authority  to  give  notes. 

The  only  question  then  is,  whether  Dusenbury  was  not  per- 
sonally responsible  as  for  his  own  note.  On  this  point  we  are 
of  opinion  that  if  a  person  under  pretense  of  authority  from 
another  executes  a  note  in  his  name  he  is  bound;  and  the  name 
of  a  person  for  whom  he  assumed  to  act  will  be  rejected  as  sur- 
plusage. The  party  who  accepts  a  note  under  such  mistake  or 
imposition,  ought  to  have  the  same  remedy  against  the  attorney, 
who  imposes  on  him,  as  he  would  have  had  against  the  pre- 
tended principal  if  he  had  been  really  bound. 

Judgment  afiSrmed. 

While  the  doctrine  of  this  case  has  been  repeatedly  affirmed  in  New 
York,  it  is  not  accepted  generally.  In  two  cases  the  court  of  appeals  have 
referred  to  it,  and  given  a  construction  to  the  dedsion.  In  Walker  v.  Bcmi 
</  New  York,  9  N.  Y.  582,  Selden,  J.,  shows  that  the  doctrine  of  the  case 
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applies  only  irhere  there  is  miarepresentatiQii  or  impositioD,  and  that  it 
clearly  does  not  extend  where  there  is  no  mistake,  misrepresentation  or  de- 
ception as  to  any  matter  of  fact    In  White  v.  MacUaon,  26  N.  Y.  117,  the 
same  judge  referred  to  the  case  as  a  leading  one  in  that  state  on  the  lia- 
bility of  an  agent  who  exceeds  his  authority.    The  case  is  cited  in  1  Par* 
ions  on  Con.  69»  as  holding  a  doctrine  different  from  that  estahlished  hy 
the  general  current  of  authority  in  this  country  and  in  England.    But  taken 
with  the  modification  the  court  of  appeals  in  New  York  has  given  to  it,  the 
doctrine  may  he  considered  as  sound.    The  latest  reference  of  the  court  of 
appeals  to  this  case  is  in  Dung  v.  Parker,  62  N.  Y.  499,  where  Andrews, 
J.,  says:  "The  earlier  cases  in  this  state  allowed  the  defendant  to  be 
chaiged  in  an  action  of  (untmpsU  upon  the  contract  treating  the  assumed 
agent  as  principal    The  later  decisions  seem  to  regard  the  liability  in  the 
absence  of  fraud,  as  resting  upon  an  implied  warranty  hy  the  agent  of  his 
authority  to  make  the  contract  into  which  he  entered:  Jhuenbwry  v.  ElUe, 
S  Johns.  Caa.  70;  Meeeh  v.  Smith,  7  Wend.  316;  Palmer  y,  8t^f>heiu,  1  Den. 
480t  WhiU  V.  Madimn,  26  N.  Y.  118;  CoUeny.  Wright,  8  £.  &  B.  647." 


BiQOs  V.  Denniston. 

(8  JomnoH'a  Oaos,  196.] 

LXBXL  OH  AN  Attobket— Justification.— To  charge  a  counselor  at 
law  with  offering  himself  as  a  witness,  in  order  to  divulge  the  secrets 
of  lu8  client,  is  libelous,  and  it  is  no  justification  that  he  disclosed 
matters  communicated  to  him  hy  his  client  which  had  no  relation  or 
pertinency  to  the  cause  in  which  he  was  engaged. 

liOBL  ON    A    COMMISSIONEB    OF    BaNKBUPTCY  —  JUSTIFICATION .— To 

charge  a  commissioner  of  bankruptcy  with  being  a  misanthropist,  a 
violent  partisan,  stripping  the  unfortunate  debtors  of  eveiy  cent,  and 
then  depriving  them  of  the  benefit  of  the  act,  is  libelous;  and  the  de- 
fendant, to  make  out  a  justification  of  the  charge,  must  show  that  the 
plftint?g  as  commissioner  perverted  the  law  to  such  oppressive  purposes. 
SiCBBTS,  Counsel  bound  to  Keep. — A  client's  secrets  which  a  counsel 
is  bound  to  keep  are  the  communications  and  instructions  of  the  client 
relative  to  the  management  or  defense  of  his  cause. 

AonoN  for  libeL  The  case  came  before  the  court  on  demunrer 
to  the  pleas.  The  plaintifTs  cause  of  complaint  was  based  on 
charges  made  against  him  as  a  counselor  at  law  and  commis- 
8k)ner  of  bankruptcy.  The  libelous  charges,  of  which  the 
plaintiff  particularly  complained,  were  in  reference  to  bjs  posi- 
tion as  commissioner  of  bankruptcy,  that  he  was  a  misan- 
ihiopist,  a  Tiolent  partisan,  and  tiiat  he  defeated  nearly  one- 
third  of  all  the  unfortunate  debtors  that  had  been  before  him, 
first  stripping  them  of  every  cent  they  had  in  the  world,  and 
then  depriving  them  of  the  benefit  of  the  act.  And  in  refer- 
ence to  his  position  as  counselor  at  law,  that  he  had  received  a 
fee  of  fifty  dollars  as  a  counselor,  and  then  offered  himself  as 
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a  witness  against  his  client,  in  order  to  dirulge  the  secrets  of 
his  client.  The  defendant's  pleas  and  the  plaintiff's  grounds  of 
demurrer  thereto  sufficiently  appear  from  the  opinion  of  the 
court. 

By  Court,  Kent,  J.  There  can  be  no  doubt  but  that  die 
charges  contained  in  the  declaration  are  libelous  and  aciion* 
able.  They  were  published  of  the  plaintiff,  in  relation  to  his 
profession  and  office,  and  tended  to  injure  and  disgrace  him. 
They  charged  him  with  a  want  of  fidelity  in  his  profession,  and 
with  partial  and  oppressive  conduct  as  a  commissioner.  They 
were  printed,  and,  consequently,  had  a  wider  circulation  and 
more  permanent  existence.  The  only  question,  therefore,  that 
can  arise  upon  the  record,  is  whether  the  pleas  contain  matter 
which  amount  in  law  to  a  justification  of  the  libel. 

One  charge  in  the  libel  is,  that  the  plaintiff  had  voluntarily 
offered  to  divulge  the  secrets  intrusted  to  him  by  his  client, 
contrary  to  his  duty  as  counselor.  The  first  plea  (to  which  I 
now  confine  myself)  states,  by  way  of  justification  of  this 
charge,  that  the  plaintiff  being  employed  by  Nathaniel  G.  In- 
graham  in  a  certain  cause,  was  informed  by  him,  as  a  secret, 
thfit  he  (Ingraham)  had  concealed  himself  and  left  the  city,  to 
avoid  being  arrested  in  that  cause;  and  that  the  plaintiff  after^ 
ward  divulged  this  secret  to  W.  W.  Woolsey,  and  again,  at  an 
inquest  held  before  the  district  judge,  offered  himself  as  wit- 
ness against  his  client,  in  order  to  divulge  that  secret.  The 
fact  of  his  having  divulged  this  secret  to  Woolsey,  I  consider 
as  irrelative  and  impertinent  The  libel  charges  the  plaintiff 
v?ith  a  breach  of  trust  and  duty  as  counsel,  in  that  he  volun- 
tarily offered  himself  as  an  evidence  to  divulge  the  secret.  The 
disclosure  to  Woolsey  was  no  answer  whatever  to  the  libel, 
nor  does  that  disclosure  appear  to  have  been  intended,  nor  could 
it  in  judgment  of  law  have  operated  to  the  injury  or  prejudice 
of  his  client  The  nature  of  the  privilege  of  a  counselor  is^ 
that  he  shall  not  disclose  his  client's  secrets  in  any  action.  The 
law  has  an  eye  to  the  disclosure  only  as  a  vntness,  and  the  libel 
pointed  only  to  such  disclosure.  I  therefore  lay  the  fact  of  that 
part  of  the  disclosiure  out  of  view. 

The  other  fact,  that  the  plaintiff,  at  the  inquest,  offered  him- 
self as  a  witness,  in  order  to  divulge  the  secret,  is  objected  to 
as  insufficiently  alleged,  because  it  is  not  averred  that  he  volun- 
tarily offered  himself,  and  whether  voluntary  or  not  was  travers- 
able. A  voluntary  offer  is  here  to  be  understood,  and  the 
meaning  of  the  allegation  is  certain  to  a  common  intent,  which 
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18  well  enough  in  a  plea.  The  plainidfT  might  have  traversed 
the  fact,  and  the  defendant  would  have  been  iDound,  on  the 
trialy  to  haye  shown  the  offer  to  have  been  yoluntaiy,  for  that 
18  the  gist  of  this  part  of  the  libel,  and  the  intendment  of  the 
plea.  This  allegation  in  the  plea  can  have  no  other  reasonable 
intendment.  It  is  the  language  of  the  libel  itself,  which  is  ad- 
mitted to  mean  a  voluntary  offer,  and,  according  to  the  just 
observation  of  Lord  Chief  Justice  De  Grey,  Cowp.  687,  a  man 
cannot  defame  in  one  sense,  and  defend  himself  in  another. 

But  the  fact  which  the  plaintiff  offered  to  divulge  does  not 
amount  to  a  justification  of  the  libel.  What  the  law  under- 
stands by  secrets  between  the  attorney  and  his  client,  are  com- 
munications made,  as  instructions  for  conducting  the  cause, 
and  not  any  extraneous  or  impertinent  communications:  4  T. 
B.  432;  and  it  does  not  appear  that  the  fact  in  question  had  any 
pertinency  to  the  merits  of  the  cause  in  which  the  plaintiff  was 
employed.  Whether  Ingraham  had  or  had  not  concealed  him- 
self to  avoid  the  process,  could  not  be  any  matter  of  instruc- 
tion in  the  defense.  It  had  no  relation  to  it,  and  was,  as  Lord 
Eenyon  observes,  4  T.  B.  432,  a  mere  gratia  dictum,  which  the 
plaintiff  was  under  no  obligation  to  keep  secret,  in  his  charac- 
ter as  counsel.  At  any  rate,  it  was  incumbent  on  the  defendant 
to  have  stated  that  the  fact  oonmiunicated  had  connection  with 
the  instructions  for  a  defense,  and  so  have  given  the  plaintiff  an 
opportunity  to  traverse  that  allegation.  The  plea,  therefore,  as 
far  as  it  justifies  the  libel  upon  the  plaintiff  as  a  counselor,  is 
bad. 

Another  part  of  the  libel  charges  the  plaintiff  with  having 
willfolly  and  knowingly  perverted  the  law  while  acting  as  com- 
missioner of  bankrupts,  for  illegal  and  oppressive  purposes. 
The  facts  stated  in  the  plea  by  way  of  justification  of  these 
charges  are  that  the  plaintiff,  as  commissioner,  separately  ex- 
amined Napthali  Judah,  and  required  his  answers,  without  giv- 
ing him  a  reasonable  time  to  make  correct  ones;  that  the 
plaintiff,  without  assigning  any  reason,  refused  to  certify  as 
commissioner  in  the  cases  of  Napthali  Judah  and  John  Blagge; 
and  that  he  examined,  as  commissioner,  Judah,  Blagge,  and 
Ingraham,  touching  transactions  that  happened  many  years  be- 
fore the  bankrupt  act  was  passed,  and  because  they  could  not 
answer,  refused  them  their  certificates.  My  opinion  on  these 
facts  is  that  neither  of  them  amounts  in  law  to  a  justification, 
because  neither  of  them  imports  with  certainty,  even  to  a  com- 
mon intent,  that  the  plaintiff  willfully  perverted  the  law  for 
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illegal  and  oppressive  purposes.    They  may  all  be  trae,  and 
yet  consist  wiUi  rectitude  of  intention. 

The  examination  of  Judah,  in  the  absence  of  the  other  com« 
missionerSy  may  have  been  legal,  for  what  appears  to  the  con- 
trary. If  the  bankrupt  be  in  execution,  or  cannot  be  brought 
before  the  commissioners,  which  might  have  been  the  case  here, 
any  one  of  them  may  attend  and  take  his  discovery :  Laws  of 
(T.  S.,  vol.  6y  p.  10;  and  what  amounted  to  a  reasonable  time  to 
give  a  correct  answer  was  niatter  of  opinion.  There  is  nothing 
in  this  transaction  that  by  a  common  intent  implies,  or  that  is 
averred  to  mean  depravity  of  heart,  and  in  that  consisted  the 
essence  of  the  libel.  The  same  remark  applies,  and  with 
stronger  force,  to  the  other  fact  of  withholding  the  certificates. 
The  plea  does  not  meet  and  justify  the  charges.  It  is  substan* 
tially  defective. 

There  are  other  charges  in  the  libel  which  the  plea  has  not 
attempted  to  answer  or  justify,  and  which  charges  were  clearly 
Ubelous,  because  they  threw  contumely  and  odium  upon  the 
plaintiff  in  his  character  as  commissioner.  These  charges  rep- 
resented him  as  a  misanthropist,  a  violent  partisan,  as  strip- 
ping unfortunate  debtors  of  every  cent,  of  being  gratified  in 
their  distresses,  etc.  It  is  unnecessary  at  present  to  examine 
the  question,  whether  the  law  will  allow  of  a  justification  of  such 
charges  which  do  not  fix  upon  the  party  any  indictable  offense. 
It  is  sufficient  to  observe  that  in  respect  to  the  pleas  now  in 
question,  no  justification  is  set  up  in  answer  to  them,  and  aa 
the  plea  does  not,  therefore,  either  by  denying  or  justifying, 
meet  the  whole  matter  or  gravamen  contained  in  the  court,  it  is 
for  that  reason  also  bad:  2  Vent.  193;  Oro.  Jao.  27;  Cro.  Eliz. 
434. 

I  have  confined  myself  hitherto  to  the  first  plea,  but  the 
second  and  third  pleas  being  to  the  same  effect,  the  same  re- 
marks will  apply  to  them.  The  fourth  plea  contains  only  a 
general  allegation  that  the  words  in  the  libel  were  true.  If 
those  charges  in  the  libel,  such  as  misanthropy,  etc.,  to  which 
no  justification  is  set  up,  be  capable  of  being  justified  (and  on 
which  point  we  give  no  opinion),  this  general  allegation  is  suffi- 
cient, because  such  a  character  as  the  libel  bestows  upon  the 
plaintiff  is  not  formed  by  one  specific  act^  but  by  habitual  con- 
duct. However,  as  to  other  parts  of  the  libel  the  plea  is  too 
general  and  vague.  It  ought  to  have  stated  the  precise  facts 
which  were  to  justify  the  charges,  so  that  the  plaintiff  might 
have  an  opportunity  of  denying  them. 
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Upon  the  whole,  we  are  of  opinion  that  all  the  pleas  are  bad, 
and  that  judgment  onght  to  be  for  the  plaintiff. 
Judgment  for  the  plaintifll 


WiLKiB  V.  Roosevelt. 

[t  Jovraoa's  Gaib.  906.] 

Tkidict  AOAIH8T  LAW— Sbttino  asidb  Yerdict.— The  defense  of 
ueiiiy  was  made  in  an  action  on  a  promissory  note;  and  the  jury  were 
instructed  that  the  note  was  usurious,  and  therefore  the  verdict  should 
be  for  the  defendant  Howeyer,  the  jury  found  for  the  plaintiff^  and 
the  court  set  the  verdict  aside,  and  granted  a  new  trial  On  a  second 
trial,  on  substantially  the  same  evidence,  and  against  the  opinion 
of  the  court,  a  verdict  was  again  given  for  the  plaintiff.  The  court 
set  aside  the  latter  verdict,  as  against  law,  and  granted  a  new  trial 

PXOMIBSOBT  Note  Void  fob  Usuby.— If  a  prominory  note  is  given  for 
a  usurious  contract,  it  is  absolutely  void,  even  in  the  hands  of  an  in* 
noeent  holder,  who  has  received  it  in  the  ftar  and  regular  course  ol 
trade,  without  knowledge  of  the  usury. 

Aonov  of  (U8ump9U  on  a  promissory  note  made  by  Jaoob 
Mark  &  Co.  for  one  thousand  three  hundred  and  sixtynsix 
dollars  and  sixty-six  cents,  payable  to  the  defendant,  or  his 
order,  ninety  days  from  its  date,  third  June,  1799,  and  indorsed 
to  the  plaintiff. 

Upon  the  evidence  in  the  case,  the  judge  charged  the  jury 
that  the  note  was  usurious  and  void,  and  that  the  yerdiot  should 
be  given  for  the  defendant;  but  contrary  to  these  directions, 
the  jury  found  for  the  plaintiff;  and  a  new  trial  was  granted. 
On  the  second  trial,  the  jury  again  found  for  the  plaintiff. 
Whereupon  a  second  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  upon  a  case  containing  substantially  the 
same  facts  as  appeared  on  the  former  trial,  and  which  appear 
from  the  opinions  in  the  present  case. 

Jones  and  SamiUon,  for  the  defendant. 

Coiden  and  Hoffman,  for  the  plaintiff. 

Thompson,  J.  Two  questions  arising  out  of  the  above  case 
present  themselyes  for  the  consideration  of  this  court:  1. 
Whether  this  note  was  given  for  a  usurious  consideration;  2. 
If  so,  whether  the  court  ought  again  to  interfere  and  grant  a 
new  trial. 

Usury  consists  in  extorting  or  taking  a  rate  of  interest  for 
money  beyond  what  is  allowed  by  law.    It  is  not  necessary  that 
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moDej  ibonld  be  aotuallj  advanced  in  order  to  constitute  the 
offenee  of  usury,  but  any  pretense  or  contrivance  whatever  to 
gain  more  than  legal  interest,  where  it  is  the  intent  of  the  par- 
ties to  contract  for  a  loan,  will  make  that  contract  usurious.  It 
is  admitted  that  the  parties  to  this  suit  are  innocent,  and  that 
Edward  Wilkie  paid  a  valuable  consideration  for  the  note.  This, 
however,  cannot  affect  the  present  question,  for  if  this  note  was 
given  upon  a  usurious  contract^  it  is  absolutely  void,  even  in 
the  hands  of  an  innocent  person,  who  may  have  taken  it  in  a 
fair  and  regular  course  of  trade  without  any  notice  of  the  usuiy. 
If  the  contract  was  usurious  in  its  inception,  no  subsequent 
transactions  will  cure  it;  but  if  the  original  contract  was  not 
usurious,  nothing  done  afterward  could  make  it  so.  Taking 
these  principles  as  settled,  how  stood  the  facts  in  this  cause  as 
applicable  to  them? 

From  the  facts  as  stated  in  the  case,  there  can  be  no  doubt 
but  the  note  in  question  is  the  same  note  which  Mark  &  Co. 
executed,  and  which  was  indorsed  by  James  I.  Boosevelt,  and  de- 
livered to  Charles  W.  Ooodrich.  That  being  the  case,  the  note 
was  given  for  the  sum  of  one  thousand  three  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  payable  in  ninety  days. 
It  appears  evident,  also,  from  the  testimony  of  Goodrich  and 
Mark,  and  from  the  account  or  memorandum  that  v^as  kept  of 
their  money  concerns,  that  Mark  &  Co.  were  credited  only  for 
the  sum  of  one  thousand  two  hundred  and  forty-four  dollars  on 
account  of  that  note.  There  can  be  no  doubt  then  that  the  in- 
terest or  premium  allowed  in  this  transaction  was  one  hundred 
and  twenty-two  dollars  and  sixty-six  cents,  which  is  a  rate  of 
interest  far  beyond  what  is  allowed  by  law.  These  facts  are 
strongly  fortified  by  the  circumstances  that  Mark  &  Co.  were 
much  in  want  of  money,  and  that  about  the  time  when  applica- 
tion was  made  for  the  money,  and  the  note  given,  Goodrich  told 
]^ark  the  rate  of  interest  would  be  higher  than  usual;  and  more 
than  two  per  cent,  per  month  was  mentioned.  If,  therefore,  these 
witnesses  are  to  be  credited,  there  cannot  remain  a  doubt  but 
that  this  was  a  usurious  contract.  The  application  to  Goodrich 
was  for  the  purpose  of  loaning  some  money  to  answer  present 
exigencies,  and  the  whole  transaction  shows  that  it  was  a  bor- 
rowing and  lending  between  Mark  and  Goodrich,  and  that  the 
manner  in  which  the  business  was  conducted  was  for  the  pur- 
pose of  concealment  and  to  evade  the  statute.  Proof  of  usuiy 
generally  depends  on  circumstances,  and  where  those  circum- 
stances are  so  strong  as  to  produce  absolute  conviction  in  the 
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mind,  they  are  certainly  entitled  to  as  much  weight  as  direct 
and  positive  testimony.  Although  I  consider  Mark  as  an  in* 
competent  witness,  yet  his  testimony  must  be  taken  into  con- 
sideration in  deciding  the  present  question;  for  to  reject  it  now 
would  be  depriving  the  party  of  an  opportunity  of  proving  the 
same  facts  by  other  witnesses,  if  in  his  power  to  do  it. 

I  come  now  to  the  second  point,  to  wit:  whether  this  court 
ought  to  interfere  and  grant  a  new  trial.  The  granting  of  new 
trials  is  a  matter  of  sound  discretion  in  the  court  imder  all  the 
eiroumstances  of  the  case.  It  is  undoubtedly  for  the  further- 
ance of  justice  that  the  powers  of  the  court,  the  powers  of  the 
jury,  should  be  confined  within  their  proper  limits.  That  the 
jury  should  be  the  triers  of  the  fact,  and  the  court  the  Judges 
of  the  law.  And  although,  after  two  verdicts,  the  court  will 
proceed  with  the  utmost  caution  and  deliberation  in  granting 
another  trial,  yet  when  the  verdict  is  against  law  there  can  be 
no  question  as  to  the  right  of  this  court  again  to  intei*fere,  and 
I  think  there  can  be  but  little  doubt  as  to  the  duty  of  the  court 
to  exercise  that  right.  I  do  not  consider  this  as  one  of  those 
cases  where  the  rigorous  execution  of  extreme  legal  justice  is 
hardly  reconcilable  to  conscience,  and  that  on  that  ground  the 
court  ought  not  again  to  grant  a  new  trial.  If  the  statute 
against  usury  is  an  unconscientious  defense,  or  the  law  impol- 
itic, it  is  the  province  of  the  legislature  to  repeal  it.  But  as 
long  as  it  remains  in  force  it  is  the  indispensable  duty  of  a 
court  and  jury  to  carry  it  into  effect.  And  from  an  attentive 
examination  of  all  the  circumstances  of  this  case,  I  cannot  dis- 
cover any  plausible  grounds  the  jury  could  have  taken  in  giving 
their  verdict  consistent  with  the  law  arising  from  the  facts. 
Ck>nsidering,  therefore,  the  verdict  as  both  against  law  and  evi- 
dence, I  am  of  opinion  that  a  new  trial  ought  to  be  granted. 

Badouff,  J.  This  is  an  application  to  set  aside  a  second  ver- 
dict obtained  by  the  plaintiff  on  a  note  alleged  to  be  usurious. 
The  facts  stated  in  the  present  case  are  substantially  the  same 
as  appeared  on  the  first  trial,  and  on  which  a  new  trial  was 
awarded.  The  witnesses  are  the  same,  except  that  Jacob  Mark 
was  examined  on  the  second  trial,  instead  of  his  clerk;  and  if 
there  be  any  difference  in  the  effect  of  their  testimony,  it  is  that 
Mark  supports  the  other  proof  to  establish  the  usury  more  fully 
than  his  clerk.  On  this,  as  on  the  former  occasion,  there  is  no 
doubt  on  the  evidence  as  to  the  fact  of  usury.  The  proof  is 
direct  and  incomplete,  and  if  the  principles  heretofore  adopted 
by  the  court  in  this  cause  and  in  the  case  of  Jonea  v.  Hake,  2  • 
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Johns.  Oas.  60,  be  correct,  there  is  no  doubt  of  the  fact  of 
usury.  There  exists  no  contrariety  of  eyidence  on  which  the 
mind  can  balance.  The  charge  of  the  judge  at  the  last  trial,  as 
applied  to  the  evidence,  was  also  explicit  in  favor  of  the  defend* 
ant,  and  I  therefore  think  it  unnecessary  to  express  an  opinion 
as  to  the  other  points  suggested  in  it. 

The  only  question  is,  whether  in  a  case  of  usury,  after  two  ver- 
dicts, where  no  opposite  testimony  appears,  the  verdict  of  the  jury 
ought  to  prevail  against  the  law  and  evidence.  I  consider  it  as 
a  verdict  against  law  as  well  as  evidence,  for  where  the  facts 
are  fully  and  satisfactorily  proved,  and  no  controversy  exists  re- 
specting them,  the  decision  upon  them  must  be  a  decision  of 
law  as  much  as  ;upon  a  special  verdict.  In  setting  aside  the 
former  verdict,  and  in  the  case  of  Jonea  v.  Hake^  we  have  already 
determined  that  the  nature  of  this  defense  is  not  a  reason  for 
submitting  implicitly  to  the  verdict  of  a  jury.  Without  express- 
ing an  opinion  as  to  the  expediency  of  the  act  in  question,  or  as 
to  the  morality  of  the  transaction,  or  of  this  defense,  we  have 
considered  ourselves  controlled  by  the  statute,  and  not  at  liberty 
to  say  this  is  one  of  those  cases  of  hardship  and  unconscientious 
defense,  in  which  if  a  party  has  succeeded  in  obtaining  the  verdict 
of  a  jury,  we  will  not  interfere  to  disturb  it.  The  legislature 
have  considered  the  practice  of  usury  as  an  evil;  they  have  de- 
clared it  unlawful  and  corrupt,  and  have  anxiously  provided 
every  guard  in  their  power  against  it.  After  this  expression  of 
their  sense,  I  cannot  think  myself  authorized  to  view  it  in  a  dif- 
ferent light,  or  to  permit  a  statute  intended  by  them  as  an  im- 
portant regulation  of  public  policy,  to  be  evaded  or  controlled, 
on  the  idea  that  its  provisions  are  unjust  and  unconscientious. 
I,  therefore,  consider  this  defense  as  standing  on  the  same 
ground  with  any  other  arising  on  a  question  of  property,  and 
subject  to  the  same  rules;  and  I  can  see  no  cause  for  the  ap- 
prehension, that  to  award  another  trial,  imder  the  circumstances 
of  this  case,  would  in  any  degree  interfere  with  the  privilege 
of  trial  by  jury.  I  am  inclined  to  respect  that  privilege  as 
highly  as  any  of  its  advocates,  but  to  preserve  that  mode  of  trial 
in  its  purity,  and  to  maintain  the  confidence  which  it  ought  to 
possess,  it  is  necessary  to  direct  it  to  its  proper  objects,  and  to 
restrain  the  license  of  juries,  when  they  step  out  of  their  province 
and  undertake  to  decide  the  law  in  opposition  to  the  opinion  of 
the  court  and  to  a  positive  statute.  If  this  were  not  the  case, 
judges,  instead  of  being  judges  of  law,  would  become  mere 
chairmen  of  forms,  or  at  best,  advisers  of  juries,  and  the  latter 


Digitized  by 


Google 


July,  1802.]  WiLKIB  V.  EOOSEVELT.  153 

would  finally  determine  the  law  on  every  subject.  The  fluctua- 
tions and  evils  atteuding  such  a  system  would  be  incalculable, 
and  could  not  be  tolerated  in  any  country.  It  is  sufficient  to 
Bay  that  such  is  not  our  system.  As  a  court  we  are  bound  to 
administer  justice,  according  to  law,  and  when  we  see  the  law 
manifestly  evaded,  it  is  our  duty  to  correct  the  evil.  In  the 
present  case,  there  is  no  doubt  of  the  facts.  In  contemplation  of 
law  they  present  a  case  of  ursury.  Being  clearly  of  this  opinion, 
for  the  reasons  given  on  setting  aside  the  former  verdict,  I 
think  this  verdict  ought  not  to  prevail  any  more  than  the  first. 

On  the  trial,  an  objection  was  made  to  the  competency  of 
Mark,  one  of  the  witnesses,  and  who  was  one  of  the  makers  of 
the  note,  on  the  ground  that  he  could  not  be  admitted  to  im- 
peach its  validity  in  the  hands  of  any  other  persons.  This  ob- 
jection has  been  considered  as  valid  in  the  case  of  Winion  v. 
Saidler  (since  overruled),  decided  in  the  present  term,  and  the 
witness  must,  therefore,  now  be  considered  as  incompetent. 
But  what  he  has  said  does  not,  in  any  degree,  vary  fhe  merits  of 
this  cause.  The  testimony  of  Goodrich  is  full  and  complete  on 
the  subject,  and  he  is  not  opposed  by  any  other  evidence.  I 
am,  therefore,  of  opinion  there  ought  to  be  another  trial. 

Ebnt,  J.  This  is  the  second  application  for  a  new  trial  in 
this  cause.  A  verdict  was  formerly  obtained  for  the  plaintiff  on 
testimony  to  the  same  effect  as  that  contained  in  the  present 
case,  and  a  new  trial  was  awarded,  at  the  last  January  term,  be- 
cause the  verdict  was  clearly  against  evidence.  I  was  of  opinion 
in  that  .case,  that  Goodrich  was  to  be  considered  the  lender  of 
the  money,  and  that  the  evidence  of  usury,  between  him  and 
the  drawer  of  the  note,  was  decisive  and  unequivocal.  The  tes- 
timony in  the  present  instance,  is  certainly  as  strong  as  it  was 
on  the  former  occasion,  and  the  question  now  is,  whether  there 
be  any  reasonable  evidence  at  all  in  support  of  the  verdict;  or 
whether  we  are  to  consider  the  verdict  as  the  result  of  the  prej- 
udice of  the  jury  against  the  defense,  and  of  their  determination 
to  resist  it. 

I  admit  that  if  Goodrich,  when  he  passed  the  note  to  Peck, 
acted  merely  as  agent  of  the  drawers,  and  passed  the  note  as 
belonging  to  them  and  not  as  his  own  property,  there  was  no 
usury  in  the  case;  because  it  is  stated  that  Peck  settled  with 
him  for  the  amount  of  the  note.  But  I  do  not  conceive  any 
reasonable  color  for  such  a  construction.  Goodrich  states  that 
he  received  the  note  to  be  discounted,  and  that  the  proceeds 
were  to  be  applied  in  payment  of  money  lent  by  him  to  the 
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drawers.  Gk>odrichy  therefore,  reoeiyed  the  note  for  his  own 
use  and  benefit,  and  he  passed  it  to  Peck  as  his  own  property. 
The  amount  of  it  was  settled  between  them.  There  is  no  inti- 
mation, no  conduct,  from  which  to  infer  that  he  acted  as  agent. 
In  the  account  rendered  bj  him  to  the  drawers  the  note  is 
chaiged  by  him  to  them,  and  they  are  credited  with  the  pro- 
ceeds of  it.  In  fact,  Goodrich  charged  them  with  an  interest 
at  the  rate  of  about  three  and  a  half  per  cent,  per  month.  The 
clear  truth  of  the  case  is,  that  Ooodrich  took  the  note,  as  he 
states,  in  payment  of  money  lent,  and  was  to  charge  them  with 
such  an  interest  for  the  money  advanced,  by  way  of  discount 
on  the  note,  as  his  conscience  should  allow  him  to  take,  pro- 
vided, however,  that  it  was  not  to  exceed  such  a  rate  of  interest, 
for  he  says  he  was  limited  in  the  allowance  of  discount.  I  can- 
not avoid  seeing  and  believing  that  this  was  a  usurious  trans- 
action between  Goodrich,  as  the  lender,  and  Mark  &  Co.,  as 
borrowers  of  the  money.  The  defendant  who  indorsed  the 
note  only  lent  his  name  by  way  of  accommodation.  The  nego- 
tiation was  directly  and  wholly  between  Goodrich  and  the 
drawers.  If  a  case  of  such  palpable  usury  as  this  is  not  within 
the  act,  or  if  a  juiy  will  not  listen  to  a  plea  of  usury  supported 
like  the  present,  there  is  an  end  to  the  statute.  It  had  better 
be  formally  repealed,  for  it  would  be  a  dead  letter.  I  am 
perfectly  satisfied  that  if  the  juiy  had  thought  the  defense  a  ' 
just  and  honorable  one,  they  would  not  have  hesitated  in  find- 
ing for  the  defendant;  and  shall  we  permit  hostility  to  the  law 
to  triumph?  On  this  question  I  have  no  hesitation;  and  think- 
ing, as  I  do,  that  on  the  issue  between  the  parties  ther^  is  no 
ground  at  all  for  the  verdict,  and  that  it  is  a  verdict  absolutely 
against  law,  I  am  for  granting  a  new  trial:  4  Burr.  2108;  1 
T.  R.  170, 171. 

I  put  out  of  view  every  consideration  drawn  from  the  hard- 
ship of  the  case;  as  that  the  plaintiff  is  an  innocent  holder, 
and  the  defense  summum  jus  and  contrary  to  good  faith.  This 
might  and  would  deserve  weight  if  the  case  was  doubtful;  if 
there  was  evidence  on  both  sides;  if  we  could  believe  that  the 
jury  deliberated  with  a  steadfast  and  single  eye  to  the  credi- 
bility of  the  testimony,  and  the  just  conclusions  to  be  drawn 
from  it,  and  did  not  suffer  the  policy  of  the  statute  to  mingle 
with  their  deliberations,  and  to  influence  their  judgments. 
But  if  a  statute  be  constitutional  in  its  provisions,  and  clear 
and  precise  iu  its  injunctions,  the  courts  are  bound  to  see  it 
respected  and  obeyed.  It  is  not  for  them  to  arrest  its  opera- 
tion merely  because  they  question  its  policy. 
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There  is  no  ground  to  disbelieye  the  testimony  of  Ooodrich, 
who  discloses  the  whole  transaction  fully;  and  as  to  the  identiiy 
of  the  note  I  caunot  see  auy  possible  doubt. 

I  am  for  a  new  trial,  and  that  without  costs,  as  I  consider  this 
STerdict  against  law. 

Lewis,  G.  J.,  and  LiyDrasTON,  J.,  dissented. 
New  trial  granted. 

NoTB  Void  fob  Usuby.— While  this  case  states  the  doctrine  of  the 
New  York  courts  as  to  the  invalidity  of  a  note  for  a  usurious  consider- 
ation even  in  the  hands  of  a  bona  fide  holder,  it  is  not  generally  followed. 
We  cannot  hetter  state  the  two  different  views  prevailing  than  is  laid  down 
in  Dkkerman  v.  Day,  31  Iowa,  444,  S.  C.  T*^m.  Rep.  156,  where  cases  sus- 
toining  each  view  are  collected  in  the  opinion  of  Miller,  J.  He  says:  "  In 
respect  to  an  acoommodation  note  sold  or  negotiated  at  a  greater  rate  of 
diflcount  than  legal  interest,  the  authorities  are  not  uniform;  some  of  the 
cases  holding  that  the  purchaser  of  such  note  from  the  payee,  being  the 
first  party  paying  anything  for  it,  is  therefore  the  first  owner,  and  that  as 
the  payee  before  the  sale  of  the  note  had  not  acquired  a  legal  right  to  sue 
the  accommodation  maker,  the  purchaser  must  pay  the  full  face  of  the  note 
or  the  transaction  will  be  usurious.  That  as  between  the  maker  and  the 
payee  the  note  is  without  consideration  and  void  in  the  hands  of  the  payee, 
and  becomes  valid  only  upon  being  negotiated  to  a  bona  fide  purchaser,  and 
hence  a  party  who  buys  an  accommodation  note  before  it  has  been  used  for 
any  business  purpose,  stands  in  the  same  situation  in  respect  to  the  defense 
of  usury  as  if  he  were  the  payee  named  therein,  and  this  thou^rh  he  liad  no 
knowledge  that  the  note  was  accommodation  paper  and  supposing  it  to  be 
business  paper.  The  cases  holding  this  view  are  as  foUows:  Aebty  v. 
Rajpdyt,  1  Hill,  10;  Holmu  v.  WUUanu,  10  Paige,  32$;  Jone9  v.  Hake,  2 
Johns.  Cos.  60;  WilkU  v.  Hoosevelt,  3  Id.  206;  Munn  v.  Commiation  Co.,  15 
Johns.  44;  PoioeU  v.  Waters,  17  Id.  176;  Cram  v.  ffendricht,  7  Wend.  569; 
Dotoe  V.  SchttU,  2  Denio,  621;  Dix  v.  Van  Wyck,  2  Hill,  622;  Holford  v. 
BlateVord,  2  Sand.  Ch.  149;  KnighU  v.  PtUnam,  3  Pick.  184;  ChurcJiiU  v. 
SuUer,  4  Mass.  156, 162;  Van  Schaack  v.  Stafford,  12  Pick.  565;  Sanerwein  v. 
Brunner,  1  Har.  &  6.  471;  Meteal/y,  WcUkms,  1  Porter,  Ala.  57;  Cockey  v. 
Forea,  3  GilL  &  J.  483;  CarlisU  v.  ffiU,  16  Ala.  398;  WiOiamB  v.  Banks,  II 
Md.  198;  Corcoran  v.  Pouters,  6  Ohio  St  19;  Bossange  v.  Ross,  29  Barb. 
576;  Sylvester  v.  Stoan,  5  Allen,  134;  WhUten  v.  Hayden,  7  Id.  407;  Catlin  v. 
(haiiker,  11  N.  Y.  368;  Clark  v.  Sisson,  22  Id.  312.  On  the  other  hand  the 
courts  of  many  other  of  the  states  hold  that  the  defense  of  usury  cannot 
be  set  up  against  the  purchaser  of  an  accommodation  note  taken  at  a 
greater  rate  of  discount  than  legal  interest,  unless  such  purchaser  have 
knowledge  of  the  character  of  the  paper.  The  cases  holding  this  view  are 
the  following:  Otto  v.  Durege,  14  Wis.  571;  Whitworth  v.  Adams,  5  Rand. 
333;  Taylor  v.  Bruee^  Gilmer,  Va.  42;  Jackson  v.  FasseU,  33  Barb.  645;  Sher- 
man v.  Blackman,  24  111.  347;  Byrne  v.  Orayson,  15  La.  An.  457;  Smith  v. 
Beach,  3  Day  268;  Middletown  Bank  v.  Jerome,  18  Conn.  448;  Humphrey  v. 
dark,  27  Id.  381;  Oauly.  WiUis,  26  Pa.  St  257,  4  Am.  L.  Rev.  556;  Bam- 
sey  V.  Clark,  4  Humph.  244.  In  our  opinion  this  latter  view  is  more  reason* 
able."  In  addition  are  these  coses  holding  the  latter  view:  Conklin  v. 
Underhm,  4  DL  388;  Wing  v.  Dunn,  23  Me.  128;  Veazie  Bank  v.  Paulk,  40 
Id.  109;  Forbes  v.  Marsh,  3  N.  H.  119;  Creed  v.  Stevens,  4  Whort.  223. 
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CoNROT  V.  Warren. 

[S  JoanoM**  Oitu,  969.] 

CmsiDSBATIONy  WHEN  TO  BB  PROVED.— The  holder  ol  ft  note,  check  at 
bill  payable  to  bearer,  need  not  prove  a  consideration,  unless  it  is  al« 
leged  that  the  possession  has  been  obtained  by  fraud. 

Presentment  of  Check  for  Payment. —A  check  was  drawn  in  Maich* 
1800,  and  was  not  presented  until  October  following.  The  drawer,  after 
the  date  of  the  check,  had  drawn  large  sums  from  the  bank,  and  when 
the  check  was  presented,  payment  was  refused,  because  there  was  no 
money  to  meet  it  It  was  held  that  the  drawer  was  liable,  notwith- 
standing the  delay  in  making  presentment,  it  not  appearing  that  any 
damage  had  been  sustained  by  the  delay. 

Aonov  of  assumpsil.  The  declaration  contained  two  counts; 
the  first,  upon  a  check  drawn  bj  the  defendant  upon  the  branch 
bank  of  the  United  States,  in  the  city  of  New  York,  for  one 
thousand  dollars,  payable  to  No.  912,  or  bearer,  and  bearing 
date  twenty-eighth  March,  1800;  the  second,  for  money  had 
and  received.  It  appeared  that  the  check  was  presented  at 
the  bank  twentieth  October,  1800,  but  payment  refuded,  on 
account  of  insufficiency  of  funds  to  the  defendant's  credit; 
that  the  check  was  not  stamped.  The  defendant  moved  for  a 
nonsuit,  on  the  grounds:  1.  That  plaintiff  had  not  shown  that 
he  was  a  bona  fide  holder  for  valuable  consideration;  2.  That 
the  check  was  not  stamped;  3.  That  presentment  for  payment 
had  not  been  made  in  due  time.  These  objections  were  over- 
ruled, and  verdict  found  for  the  plaintiff,  for  the  amount  of  the 
check  and  interest.    A  motion  for  a  new  trial  was  argued  by: 

EverUon,  for  the  defendant; 

Golden,  for  the  plaintiffl 

Thompson,  J.  As  to  the  first  objection,  it  is  contended  that 
in  all  cases  where  a  check  is  made  payable  to  the  bearer,  it  is 
incumbent  on  the  holder  to  prove,  on  the  trial,  that  he  paid  a 
valuable  consideration  for  it.  This  objection  I  think  not  well 
taken;  although,  generally  speaking,  simple  contract  debts  are 
not  considered  of  equal  solemnity  with  specialties,  and  are  not, 
perhaps,  so  necessarily  importing  a  valuable  consideration,  and 
as  not  to  be  enforced  without  this  proof.  Yet,  I  take  it  to  be 
well  settled,  that  with  respect  to  bills  of  exchange  and  promis- 
sory notes,  they,  in  this  respect,  stand  on  the  same  footing  with 
specialties,  said,  prima  facie,  import  a  consideration:  Ghitty,  9. 
This  principle  seems  necessary,  for  the  purpose  of  strengthening 
and  facilitating  that  commercial  intercourse  which  is  carried  on 
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through  this  species  of  paper.    The  reason  of  the  role  is  equally 
applicable,  whether  the  bill  or  note  be  made  payable  to  bearer 
or  order;  and  I  can  see  no  good  reason  why  it  should  not  apply 
to  bank  checks:  Chitty,  61.     Where,  however,  the  instrument 
is  made  payable  to  bearer,  so  that  no  indorsement  is  necessaiy 
in  making  a  transfer,  and  there  are  any  circumstances  of  suS' 
picion  attending  the  manner  in  which  the  holder  became  pos* 
sessed  of  it,  it  is  necessary  he  should  show  that  he  paid  a 
valuable  consideration,  or  that  he  came  fairly  by  it.    As,  if  it 
had  appeared  that  the  check  had  been  lost,  it  would  have  been 
such  a  circumstance  of  suspicion  as  to  impose  on  the  holder 
the  necessity  of  proving  that  he  came  to  the  possession  6071a 
fide;  as  in  the  case  of  OrarU  v.  Vatighan,  3  Burr,  1516,  cited  by 
the  defendant's  counsel.    No  such  circumstance  of  suspicion 
appears  in  the  present  case.    But  so  far  as  anything  on  that 
subject  is  to  be  collected  from  the  case,  the  check  was  at  first 
given  by  the  defendant  to  the  plaintiff.    If  any  inference,  in 
this  respect,  unfavorable  to  the  plaintiffs  right  to  recover,  is  to 
be  drawn  from  his  delay  in  presenting  the  check  for  payment,  it 
was  at  least  a  circumstance  proper  to  be  submitted  to  the  jury, 
and  for  them  to  determine  whether  the  plaintiff  became  pos- 
sessed of  the  check  fairly,  and  for  a  valuable  consideration.  Id 
this  point  of  view  there  is  not  a  sufficient  ground  for  a  nonsuit. 
As  to  the  second  objection,  I  think  it  is  not  necessary,  by  the 
act  of  congress,  that  checks  should  be  stamped.    The  statute 
imposing  those  duties,  in  describing  the  instruments  required 
to  be  stamped,  says:  **  Any  bonds,  bills,  single  or  penal,  for- 
eign or  inland  bills  of  exchange,  promissory  notes,  or  other  notes 
for  the  security  of  money,''  etc.    If  a  check  is  at  all  included, 
it  must  be  under  the  latter  general  description,  **  other  notes 
for  the  security  of  money."    Checks  are  a  species  of  paper  so 
oonmion  and  in  such  general  use  and  circulation,  that  it  is  fairly 
to  be  presumed  that  if  it  had  been  the  intention  of  the  legisla* 
tore  to  include  them,  they  would  have  been  described  by  their 
appropriate  and  universal  name.    A  check  is  not,  in  common 
parlance  and  in  mercantile  language,  a  note  for  the  security  of 
money.    It  is  a  draft  or  order  for  the  payment  of  money;  and 
I  believe  it  has  never  been  contended  that  a  mere  order  or  re- 
quest to  pay  money  requires  a  stamp.    In  the  English  stamp 
act,  checks,  drafts  and  orders  are  particularly  mentioned;  and 
this,  I  think,  affords  a  presumption  that  they  were  not  intended 
to  be  included  in  the  act  of  congress.    So  far  as  usage  and 
praotioe  will  afford  an  exposition  of  the  construction  of  the 
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statate,  it  will,  I  believe,  be  uniyersallj  against  the  opinion  that 
checks  require  a  stamp.  I  think  the  statute  ought  not  to  be 
constructed  to  extend  to  instruments  not  coming  clearly  within 
it.    I  therefore  consider  this  objection  also  insufficient. 

The  third  objection  that  the  check  was  not  presented  in  due 
time,  appears  to  me  not  to  be  without  some  weight.  It  is  not 
easy  to  be  solved  why  the  check,  which  was  dated  the  twenty- 
eight  of  March,  1800,  was  not  presented  for  payment  until  the 
October  following.  What  shall  be  considered  a  reasonable  time 
within  which  a  holder  of  a  bill  or  check  shall  present  it  for  pay- 
ment, or  whether  it  is  within  the  province  of  the  court  or  jury 
to  determine  that  point,  seems  to  have  been  a  subject  of  much 
discussion  in  England:  Chitty,  147.  But  the  better  opinion 
appears  to  be  that  it  is  a  question  for  the  determination  of  the 
court;  and  this  must  be  decided  in  almost  eveiy  instance  by  the 
particular  circumstances  of  the  case.  The  best  general  rule 
undoubtedly  is  that  when  a  note  or  bill  is  either  payable  on 
demand,  or  where  no  time  of  payment  is  expressed,  that  it 
should  be  presented  as  soon  as  possible  under  all  the  circum- 
stances. This  rule  is  for  the  protection  of  the  rights  of  the 
third  person,  who  may  actually  be  responsible;  and  in  most,  if 
not  all,  the  cases  in  the  books  where  the  question  as  to  the  de- 
lay or  laches  of  the  holder  had  been  brought  under  considera- 
tion, the  suit  was  not  against  the  party  liable  in  the  first  in- 
stance, but  against  some  one  through  whose  hands  the  instru- 
ment has  passed  by  negotiation  in  the  course  of  business.  In 
such  case  it  is  right  and  proper  that  the  holder  should  show  due 
diligence,  as  the  drawer  might  otherwise  sustain  a  loss  by  the 
holder's  delay.  It  might  perhaps,  under  these  ciroumstuices, 
be  incumbent  on  the  plaintiff  to  show  that  the  defendant  has 
sustained  no  damage  by  the  delay.  I  think  the  circumstance 
of  the  defendant's  having  drawn  from  the  bank  large  sums  of 
money  after  the  date  of  the  check,  affords  an  inference  to  that 
effect  safficient  to  throw  the  onus  probancUot  actual  damages  on 
the  defendant.  The  defendant  is  here  presumed  to  have  re- 
ceived a  full  and  valuable  consideration  for  the  check,  and  is  in 
justice  bound  to  pay  it.  He  has  withdrawn  his  funds  from  the 
bank.  There  is  no  evidence  or  circumstance  to  warrant  an  in- 
ference that  he  has  sustained  any  damage  by  the  delay.  From 
aught  that  appears  in  the  case,  the  check  was  originally  given 
by  the  defendant  to  the  plaintiff,  and  has  never  passed  through 
any  other  hands,  and  no  third  person  is  injured  by  the  delay. 
I  am,  therefore,  of  opinion  that  no  rule  or  principle  of  law  ap- 
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plicable  to  negotiable  paper  will  be  violated  by  giving  jadg' 
ment  for  the  plaintiff,  and  that  no  new  trial  ought  to  be  granted. 

Ebht,  J.  I  am  of  opinion  also  that  the  motion  ooght  to  be 
denied:  1  EinUm'a  case^  2  Show.  247,  in  which  Femberton, 
Ch.  J.,  ruled  that  the  bearer  of  a  bill,  who  sued  in  his  own 
name,  must  prove  a  consideration,  does  not  state  whether  the 
bill  had  been  previously  lost  or  stolen.  It  is  a  short  and  loose 
note  of  that  decision,  and  as  it  literally  stands  it  cannot  be  law. 
But  in  the  case  of  Grant  v.  Vaughan,  3  Burr.  1516;  1  W.  Bl. 
485,  the  bill  had  been  lost,  and,  therefore,  when  the  court  lay 
down  the  rule  generally,  that  if  the  bearer  sue,  he  must  entitle 
himself  to  recover  on  a  valid  consideration,  we  must  consider 
the  rule  as  applying  to  the  subject-matter  then  before  the  court, 
which  was  the  case  of  a  lost  bill.  The  law  is  now  understood 
to  be  that  a  bearer  of  a  bill  or  note  payable  to  bearer  need  not 
prove  a  consideration,  unless  he  possesses  it  under  suspicious 
circumstances:  Ghitty,  51.  A  note  indorsed  in  blank,  and  one 
payable  to  bearer,  are  of  the  same  nature.  They  both  go  by 
delivery,  and  possession  proves  property  in  both  cases.  If  a 
question  of  mala  fides  poaaessio  arises,  that  is  a  matter  of  fact 
to  be  ruised  by  the  defendant  and  submitted  to  the  jury.  This 
doctrine  is  so  laid  down  by  Lord  Mansfield,  in  the  case  of  PeO' 
cock  Y.  Bhodes,  Doug.  636,  and  it  has  been  cited  and  sanctioned 
since:  2  Dallas,  146;  (S.  C.  Oorgerai  v.  McCarty,  1  Am.  Deo. 
270.)  In  a  case  in  this  court,  Livingston  v.  Clinton,  decided  in 
July  term,  1799,  the  law  was  laid  down  to  the  same  effect,  that 
if  a  note  be  indorsed  in  blank,  the  court  never  inquires  into  the 
right  of  the  plaintiff,  whether  he  sues  in  his  own  right  or  as 
trustee.  Any  person  in  possession  of  the  note  may  sue,  and 
may  in  court,  if  necessary,  fill  up  the  blank  and  make  it  paya- 
ble to  himself.  A  decision  to  the  like  effect  was  in  March, 
1800,  affirmed  in  the  court  of  errors  in  the  case  of  Cooper  v. 
Eerr.  In  the  case  before  us,  there  were  no  circumstances 
sufficient  to  raise  a  suspicion  of  a  fraudulent  possession  by  the 
plaintiff,  or  to  repel  the  presumption  of  property  arising  from 
possession; 

2.  In  the  case  of  Cruger  v.  Armstrong  and  BamwaU  (ante 
126)  I  considered  it  as  a  setUed  rule,  that  a  check  must  be 
presented  for  payment  in  a  reasonable  time,  otherwise  the 
holder  takes  upon  himself  the  risk  of  the  banker's  responsibility; 
and  that  drawing  a  check  was  an  appropriation  of  as  much 
money  as  it  amounted  to  in  the  hands  of  the  bank.  In  the 
present  case,  the  bank  did  not  fail,  but  it  was  the  act  of  the 
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defendant  himself  which  defeated  the  payment  of  the  check, 
by  drawing  out  the  money  which,  in  good  faith,  was  to  be  con* 
sidered  as  appropriated  for  the  payment  of  the  check.  There 
is,  therefore,  no  reason  or  justice  in  the  present  case  that  the 
defendant  should  not  pay  because  it  was  not  presented  at  the 
bank  between  March  and  October.  And  although  checks  are 
now  considered  as  substantially  the  same  as  inland  bills,  I 
know  of  no  case  which  goes  the  length  of  exonerating  the 
drawer,  where  the  responsibility  of  the  bank  has  remained 
good,  and  where  he  was  himself  the  cause  of  the  non-payment 
by  withdrawing  the  money.  And  to  allow  the  defendant  to 
avail  himself  of  the  non-payment  at  the  bank,  would  be  to  per- 
mit him  to  avail  himself  of  his  own  fraud; 

8.  I  do  not  consider  the  check  as  coming  within  the  act  of 
congress  laying  a  duty  on  stamped  paper.  The  act  specifies 
only  bonds,  foreign  or  inland  bills  of  exchange,  promissory 
notes,  or  other  notes  for  the  security  of  money.  The  act  is  to 
be  taken  strictly,  and  none  of  these  expressions  will  reach  the 
case  of  checks,  as  tbey  do  not  strictly  and  technically  answer 
either  of  those  descriptions;  and  it  is  a  rule  of  construction, 
that  when  a  statute,  and  more  especially  a  statute  with  penal- 
ties for  neglect,  specifies  particulars,  all  other  particulars  not 
enumerated  are  excluded.  The  contemporary  and  uniform 
exposition  of  this  act  has  been,  that  it  is  not  applicable  to 
checks,  and  they  are  too  frequent  and  notorious  a  species  of 
paper  to  have  been  omitted  by  mistake.  I  am  satisfied,  there- 
fore, upon  all  his  points,  that  the  defendant  must  take  nothing 
by  his  motion. 

Lewis,  0.  J.,  and  Badouff  and  LiYDrosTOH,  JJ.,  oonouxzed. 
Judgment  for  plaintiff. 

This  case  ia  cited  as  authority  la  HaUUd  y.  Z^fon,  2  McLean,  228^  as  to 
the  neoeasity  of  proring  a  consideration;  and  in  Matter  qf  Browm^  2  Stoiy* 
513,  as  to  preaentment  for  payment  being  excused  if  no  damage  ia  ana- 

tained. 


Dennis  v.  Cummins. 

fS  JoBaMH**  Camem,  297.] 

FSMALTT— LIQUIDATBD  Damaoes.— A.  and  B.  entered  into  a  written 
agreement,  by  which  A.  agreed  to  convey  to  B.  seven  hundred  acrea 
of  land,  thereafter  to  be  appraised,  in  part  payment  of  a  form,  valued  at 
three  thousand  seven  hundred  and  fifty  doUars,  which  B.  agreed  to  sell 
to  A. ;  and  it  waa  covenanted  that  in  case  either  party  foiled  to  perform^ 


Digitized  by 


Google 


Jan.  1803.]  Dennis  v.  Cuxmins.  161 

the  party  failing  "  should  forfeit  and  pay  to  the  party  who  should  folfil) 
the  agreementy  the  som  of  two  thousand  dollars  as  damages."  It  was 
held,  according  to  tHe  intention  of  the  parties,  as  gathered  from  the 
whole  agreement,  that  this  sum  should  be  considered  as  a  penalty  and 
not  as  liquidated  damages. 

AcnoN  of  debt  for  two  thousand  dollars  founded  on  an  agree- 
ment for  the  exchange  of  certain  lands;  whereby  the  plaintiff 
agreed  to  convey  to  the  defendant  seven  hundred  acres  of  land 
in  part  payment  for  a  farm  valued  at  three  thousand  seven  hun- 
died  and  fifty  dollars,  which  the  defendant  agreed  to  sell  to  the 
plaintiff.  The  agreement  also  contained  the  following  covenant : 
"  And  it  is  further  covenanted  in  and  by  the  said  agreement,  by 
and  between  the  said  parties,  that  in  case  of  failure  to  fulfill  the 
aforesaid  agreements  or  covenants,  on  the  part  of  either  of  the 
said  parties,  that  the  party  not  f olfilling  the  said  agreement 
shall  forfeit  and  pay  to  the  other  paiij  who  shall  fulfill  the  said 
agreement,  the  sum  of  two  thousand  dollars  damages."  And 
the  question  now  submitted  to  the  court  was,  whether  that  sum 
was  to  be  considered  in  the  nature  of  a  penalty,  or  as  damages 
liquidated  and  agreed  to  be  recovered  against  the  party  in  de* 
fault. 

The  case  was  submitted  without  argument. 

By  Court,  Thoxpsoh,  J.  I  ihink  this  sum  ought  to  be  con- 
sidered  as  a  penalty,  and  not  as  liquidated  damages.  The  real 
intention  of  the  parties  ought  to  be  sought  after,  and  carried 
into  effisot,  where  it  can  be  discovered  from  the  instrument  itself. 
If  recurrence  be  had  to  this  agreement,  it  never  can  be  presumed 
that  the  parties  had  the  sum  in  view,  as  the  measure  of  dam- 
ages for  the  full  value  of  the  defendant's  property,  which  was 
to  be  exchanged,  was  only  three  thousand  sev^  hundred  and 
fifty  dollars,  and  the  value  of  the  plaintiff's  considerably  less. 
It  would  be  a  strange  construction  to  suppose  that  the  damages 
on  a  failure  in  fulfilling  such  a  bargain  should  be  two  thousand 
dollars.  It  is  true,  that  where  it  is  clearly  inferable,  from  the 
nature  and  terms  of  the  contract,  that  the  parties  have  estimated 
and  liquidated  the  damages,  and  have  inserted  that  sum  as  the 
amount  to  be  paid  in  case  of  non-performance,  the  court  would 
be  bound  so  to  consider  it.  The  cases,  however,  in  the  books, 
4  Burr.  2228;  2  T.  B.  84,  where  penalties  have  been  considered 
in  the  nature  of  liquidated  damages,  are  either  where  it  appears 
from  the  contract  that  the  penalties  have  barely  exceeded  the 
dami^^  sustained  or  where,  from  the  nature  and  circumstances 
of  the  case,  no  rule  for  estimating  the  actual  damages  could 
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be  adopted,  or  it  was  manifestlj  the  intention  of  the  parties  that 
the  sum  inserted  should  be  considered  as  a  compensation,  and 
not  as  a  penalty.  Bat  those  cases  by  no  means  compare  with 
the  present.  This  is  a  case  of  strict  penalty,  and  for  which 
there  does  not  appear  to  be  any  equivalent  to  the  other  party. 
To  consider  this  two  thousand  dollars  as  the  measure  of  dam- 
ages  in  the  present  case,  would  be  excessive  and  unreasonable 
iu  the  extreme.  We  are,  therefore,  of  opinion  that  it  must  be 
viewed  only  in  the  nature  of  a  penalty,  and  that  the  plaintifi 
ought  to  assign  breaches  under  the  statute,  and  assess  the  dam- 
ages by  a  jury. 

See  the  case  of  Cfraham  y.  Bkthnmt  and  note,  1  Anu  BeCi  328^  whtM  ihit 
•abject  is  folly  examined. 


Smith  v.  Wright. 

.4S.1 


Goods  on  Date,  LiASiLmr  of.— No  contribution  is  allowed  for  goods 
shipped  on  deck,  and  which  had  been  thrown  over1xMurd»  nor  is  the 
owner  of  the  vessel  llaUe  as  a  carrier  for  the  value  of  sach  goods. 

AonoN  against  the  owners  of  a  vessel,  to  recover  the  value  of 
goods  shipped  on  deck,  which  had  been  thrown  overboard.  At 
the  trial  it  was  admitted  that  the  defendants  were  owners  of  the 
ship  Charlotte;  that  the  plaintiffs  were  owners  of  twelve  bales 
of  cotton  laden  on  deck  to  be  carried  from  New  York  to  Liver- 
pool; that  they  were  to  pay  one-half  as  much  for  freight  as  was 
paid  for  goods  carried  in  the  hold;  and  that  the  cotton  was 
thrown  into  thersea,  during  a  storm  for  the  preservation  of  the 
ship  and  residue  of  the  cargo,  both  of  which  arrived  in  safety. 

Several  brokers,  underwriters  and  merchants,  all  uniformly 
testified  that  goods  on  deck,  if  lost,  are  paid  for  by  the  under- 
writers, without  contribution  from  the  assurers  of  the  vessel  or 
other  portions  of  the  cargo;  that  they  knew  of  no  instance 
where  contribution  had  been  allowed  uoder  such  circumstances; 
that  for  goods  on  deck  the  premium  was  higher  and  the  freight 
was  less  than  that  which  is  paid  for  goods  under  deck;  that  l6ss 
freight  was  paid  for  goods  on  deck  because  they  are  not  con- 
sidered as  being  at  the  risk  of  the  owner  of  the  vessel. 

A  verdict  was  found  for  the  plaintiffs,  by  consent,  subject  to 
the  opinion  of  the  court,  on  a  case  stated,  as  to  the  law  and 
admissibility  of  the  preceding  testimony. 


Digitized  by 


Google 


May,  1803.]  Smith  v.  Wbight.  163 

By  OoiTBT.  The  plaintifls  shipped  on  half  freight,  on  the 
deck  of  the  defendants'  vessel,  twelve  bales  of  cotton  for  Liver- 
pool; which,  for  the  preservation  of  ship  and  cargo,  were  in  a 
storm  thrown  overboard;  and  the  question  is,  are  they  entitled 
to  average?  It  is  conceded  that  in  general  they  are  not;  that 
the  shippers  of  goods  under  hatches,  and  the  insurers  on  ship 
and  cargo  are  not  liable  to  contribution  on  account  of  their  pre- 
sumed ignorance  of  any  part  of  the  cargo  being  placed  in  so 
perilous  a  situation.  But  it  is  insisted  there  is  not  the  same 
ground  of  exemption  for  the  shipowners,  because  such  fact  is 
to  be  presumed  within  their  knowledge;  and  they  are  benefited 
by  the  extra  freight.  If  this  reasoning  be  correct,  its  effect 
would  be  to  make  the  shipowners  insurers  of  all  goods  laden  on 
deck,  without  premiutn,  and  at  half  freight;  which  certainly 
would  be  the  height  of  injustice.  It  is  sufficient  for  our  pur* 
pose  that  the  usage  has  been  against  the  allowance  of  average 
to  goods  placed  on  the  deck  of  a  vessel.  This  is  proved  to  be 
the  case,  from  the  testimony  of  several  insurance  brokers  and 
merchants  of  long  standing  among  us;  some  of  them  cany  it 
back  as  far  as  thirty  years;  a  period,  however,  too  short,  it  is 
said,  to  establish  a  usage.  The  true  test  of  a  commercial  usage 
is  its  having  existed  a  sufficient  length  of  time  to  have  become 
generally  known,  and  tor  warrant  a  presumption  that  contracts 
are  made  in  reference  to  it.  This  appears  to  be  the  case  in  the 
present  instance.  We  are,  therefore,  of  opinion  that  judgment 
be  for  the  defendants. 

Judgment  for  defendants. 

This  case  is  cited  with  sppioval  in  OiUeU  v.  £m$,  11  IlL  ff79t  and  as 
authority  in  2  Parsons  on  Cont.  202,  827,  541,  and  in  2  Kent.  Ck>m.  dOl 

In  Harrii  ▼.  Moody,  80  N.  Y.  269,  Davies,  J.,  referring  to  the  case,  says: 
"Smith  V.  Wright  was  an  action  to  recover  the  value  of  goods  shipped  on 
deck  and  ejected.  It  was  proved  in  that  case  that  goods  on  deck,  if  lost, 
are  paid  for  by  the  underwriters  on  those  goods,  without  contribution  from 
the  assurers  of  the  Teasel  or  other  parts  of  the  cargo,  and  one  merchant 
testified  that  he  once  owned  goods  stowed  on  deck  which  were  lost  by  jetti* 
ion,  and  being  uninsured,  he  claimed  nothing  from  the  owner  of  the  vessel 
or  other  part  of  the  cargo;  that  he  conceived  it  to  be  the  general  under- 
standing  that  for  goods  ejected  from  the  deck  no  contribution  is  to  be  made 
by  the  owner  of  the  vessel  or  of  other  goods.  The  court  held  that  the  owner 
was  not  entitled  to  general  average  as  the  shippers  of  goods  under  hatches, 
and  the  insurer  on  the  ship  and  cargo  were  not  liable  to  contribution  onao- 
•ount  of  their  presumed  ignorance  of  any  part  of  the  cargo  being,  placed  in 
BO  perilous  a  Bituation%  The  point  decided  iu  the  case  was  that  the  carrier 
was  not  liable  for  the  loss  of  goods  shipped  on  deck  when  thrown  into  the 
•ea  for  the  preservation  of  the  ship  and  caigo." 

The  case  is  also  cited  in  McArtkur  v.  Sean,  21  Wend.  195,  as  to  the 
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prindpal  point  decided;  in  AUen  ▼.  MerchanU*  Bank,  15  Id.  489,  m  to  usage, 
and  lately  in  Rawaan  ▼.  ffoUand,  59  N.  Y.  619,  to  the  remark  of  the  oonrt 
that  "  it  is  the  general  rale  that  a  local  usage  must  be  shown  to  have  been 
known  to  a  party  before  he  will  be  held  to  be  bound  by  it.*' 


Henderson  v.  Brown. 

Ll(Unan,M.I 

Tbesp^ss,  When  will  not  Lie  Against  OFFiCEB.-*The  theater  of 
the  plaintiff  was  assessed  by  the  assessors  under  an  act  of  congress, 
but  erroneously  as  a  dwelling-house;  a  tax  collector  executed  a  warrant 
of  distress  under  such  assessment  It  was  held  that  an  action  of  tres- 
pass did  not  lie  against  him  as  a  ministerial  officer  for  executing  such 
warrant. 

TBE8PA8S  for  breaking  and  entering  the  plaintiff's  dose  called 
the  New  Theater,  and  taking  and  carrying  away  three  hundred 
and  twenty-five  dollars.  Plea,  not  guill^,  with  an  agreement 
that  any  of  the  facts  which  now  appeared  in  the  case  reserved 
for  the  opinion  of  the  court  might  be  given  in  evidence  with  the 
same  advantage  as  if  specially  pleaded. 

It  appeared  that  the  defendant  was  a  duly  appointed  tax  col- 
lector under  the  act  of  congress,  and  was  furnished  with  a  list 
in  which  the  theater  was  designated  as  the  dwelling-house  of 
John  Hodgkinson,  and  taxed  at  three  hundred  and  twenfy-five 
dollars;  that  for  non-payment  thereof  he  entered  and  took  the 
money  in  question;  that  the  theater  and  appurtenances  were 
not  the  dwelling  of  any  one,  although  the  theater  itself  was  in- 
serted in  the  list  of  dwelling-houses  by  the  assessor,  and  no 
appeal  had  been  made  from  that  assessment;  that  had  the 
theater  been  assessed  in  the  land  list  the  tax  would  have  been 
much  smaller.  Upon  the  foregoing  facts  it  was  agreed  that  if 
the  court  should  be  of  opinion  there  was  sufficient  to  justify  the 
entering  and  taking  the  distress,  that  judgment  should  be  given 
for  the  defendant,  otherwise  for  the  plaintiff,  with  interest  from 
the  time  the  distress  was  made. 

Eopkina^  for  the  plaintiffs,  contended  that  the  entzy  was  un- 
lawful, as  the  property  was  not  a  dwelling-house,  and  should 
have  been  assessed  in  the  land  list,  and  a  tax  levied  accordingly. 
That  the  remedy  in  such  cases  is  trespass  against  the  collector 
who  distrains  for  the  tax:  Harrison  v.  Bulcock,  1  H.  Bl.  68;  Wii^ 
Ham  V.  PrUchard,  4  T.  R.  2;  Eddington  v.  Borman,  Id.  4;  Per^ 
chard  v.  Heywood,  8  T.  B.  468.  He  further  contended  that  the 
redress  by  appeal  to  the  principal  assessor  was  not  adequate: 
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• 
1.  As  the  assessor  could  not  xemove  property  frotu  one  list  to 

another;  2.   There  might  have  been  no  error  in  th^  valuation, 

tboagh  the  property  had  been  wrongly  listed;  3.  Because  the 

time  for  appealing  was  before  the  apportionment  of  the  tax  upon 

houses  and  lands,  when  plaintiflfs  did  not  know  whether  placing 

the  theater  upon  the  wrong  list  would  work  an  injury  or  not. 

HamtUon,  for  the  defendant,  contended  that  this  court  would 
not  enter  into  an  examination  of  the  acts  of  mere  ministerial 
officers  under  the  general  government;  that  the  warrant,  regu- 
lar on  its  face,  was  a  justification,  the  defendant  not  having 
willfully  committed  the  trespass  complained  of;  that  the  plaint- 
iffs' remedy  was  by  appeal  to  the  principal  assessor;  and  that, 
if  the  action  of  trespass  could  be  maintained  at  all,  it  should 
have  been  brought  against  the  assessors,  and  not  against  the 
collector. 

ThompsoK)  J.  This  was  an  action  of  trespass  for  making  a 
distress  as  collector  for  a  tax  on  the  theater  in  New  York,  im<f 
posed  under  the  act  of  congress.  It  is  admitted  on  the  part  of 
the  plaintiff  that  the  theater  cannot  be  considered  as  a  dwelling- 
house,  in  the  contemplation  of  law,  and,  of  course,  not  taxable 
as  such.  But  it  is  contended  that  the  collector  is  justified  by 
his  warrant  notwithstanding  this,  so  that  the  plaintiff  has  no 
remedy  against  the  officer. 

Officers  acting  under  process  from  superior  authority,  ought 
in  all  cases  to  be  justified  by  their  process,  where  that  can  be 
done  consistent  with  the  established  principles  of  law,  and  the 
rights  of  parties.  That  the  rule  is  not  universal  as  it  respects 
ministerial  officers,  I  think  well  settled:  Hard.  480;  Buller,  82. 
The  distinction  that  is  laid  down  in  10  Coke's  Bep.  76,  is,  that 
where  the  subject-matter  of  the  suit  is  within  the  jurisdiction  of 
the  ccurt,  but  the  want  of  jurisdiction  is  as  to  person  or  place, 
miless  the  want  of  jurisdiction  appears  on  the  process  to  the 
officer  who  executes  it,  he  is  not  a  trespasser;  but  where  the 
subject-matter  is  not  within  the  jurisdiction  of  the  court,  there 
everything  done  is  absolutely  void;  the  officer  is  a  trespasser.  If 
the  present  case  be  tested  by  this  rule,  the  collector  must  be 
considered  as  a  wrong-doer.  The  theater  was  not  taxable  as  a 
dwelliiig-house.  All  proceedings,  then,  to  impose  the  tax  or 
collect  it,  must  have  been  without  authority,  and  wholly  void, 
being  a  subject  not  within  the  jurisdiction  of  the  assessors. 
Unless  the  plaintiff  has  his  remedy  against  the  collector  or  the 
assessors,  he  is  without  redress  in  a  court  of  justice,  and  we  are 
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driven  to  say  here  is  an  injaty  without  a  remedy.  Admitting 
the  assessors  were  liable,  still  this  will  not,  upon  the  principles 
decided  in  the  above  case,  excuse  the  collector;  all  are  tres- 
passers. The  distinction  above  taken  with  respect  to  minis- 
terial officers  justifying  under  process,  appears  to  me  analogous 
to  the  present  case,  and  has  been  repeatedly  recognized  in  the 
English  courts,  in  actions  of  trespass  against  their  commis- 
sioners and  collectors  of  taxes.  In  the  case  from  H.  Bl.  72, 
Harrison  v.  Bulcock,  the  action  was  brought  against  the  collector 
and  commissioners  jointly;  and  in  the  two  cases  cited  from 
term  reports,  William  v.  Pritchard,  Perchard  v.  Heywood,  the 
action  was  against  the  collector  only.  No  question  was  there 
raised  with  respect  to  the  officer  being  justified  by  his  warrant; 
the  sole  inquiry  was  whether  the  property,  for  the  tax  of  which 
distress  had  been  made,  was  taxable;  conceding  that  unless  it 
was,  all  the  proceedings  were  void,  and  the  officer  a  trespasser; 
and  the  property  not  being  considered  taxable,  inihe  opinion 
of  the  court,  judgment  was  given  against  the  collector.  So  in 
the  present  case,  the  theater  not  being  taxable  as  a  dwelling- 
house,  the  subject-matter  was  not  within  the  authority  of  the 
assessors,  and  the  imposing  the  tax  was  illegal,  void,  and  could 
not  afford  ground  of  justification  to  the  collector. 

I  am,  therefore,  of  opinion  judgment  ought  to  be  for  the 
plaintiff. 

LiviNOSTON,  J.  Upon  no  principle  ought  the  defendant  to  be 
liable.  It  is  made  his  duty  on  the  receipt  of  the  list  to  collect 
the  tax,  if  not  paid  by  a  limited  time.  It  was  not  for  a  s\ibordi- 
nate  officer,  who  was  concluded  by  the  judgment  of  the  as- 
sessors to  question  the  propriety  of  the  theater's  being  classed 
as  a  dwelling-house.  Having  acted  under  a  competent  au- 
thority, and  paid  the  money  over,  why  should  he  refund  the 
plaintiffs  out  of  his  own  pocket,  and  be  left  to  the  liberaliiy  of 
government  for  his  indemnity?  If  a  wrong  has  been  com- 
mitted, and  they  are  disposed  to  correct  it  and  do  justice,  it  is 
as  probable  they  will  act  on  the  petition  of  the  party  aggrieved 
by  the  assessment,  as  on  that  of  the  collector;  while  a  col- 
lector, by  being  thus  exposed,  might  be  ruined  by  a  denial  to 
reimburse  him,  no  other  individual  can  be  very  extensively 
injured  by  a  like  refusal.  In  this  case  the  assessors  had  juris- 
diction over  the  subject,  and  their  mistake  in  considering  a 
theater  as  a  dwelling-house  must  be  regarded  as  an  error  in 
judgment,  for  which  a  collector  ought  not  to  be  thus  harassed. 
They  might  suppose  that  as  a  theater  yielded  a  considerable 
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renty  it  was  reasonable  that  it  should  be  subject  to  as  large  a 
tax  as  a  dwelling-house.  In  the  cases  cited  from  1  H.  Bl.  68, 
and  8  T.  B.  468,  the  proceedings  were  coram  non  judice.  The 
only  questions  there  related  to  the  exemption  of  certaip  prop- 
erty altogether  by  the  terms  of  the  several  acts  of  parliament. 
The  officer's  liability  to  refund  was  not  made  a  point  in  the 
argument,  but  appears  to  have  been  submitted  sub  sUentio;  at 
any  rate,  these  are  recent  cases,  and  not  obligatory  here.  It  is 
better,  therefore,  to  sanction  a  rule  suggested  by  the  common 
sense  and  feelings  of  men,  and  which  affords  protection  to 
every  ministerial  officer  acting  under  persons  clothed  with  proper 
aathoriiy,  than  to  adopt  the  subtlety  and  refinement  of  certain 
modern  decisions,  which  are  calculated  to  deter  inferior  officers 
from  a  faithful  and  prompt  discharge  of  their  functions,  or  to 
expose  them  to  much  vexation  and  expense. 

It  is  also  much  in  favor  of  the  collector  that  the  plaintiflis 
neglected  to  appeal.  This  being  a  remedy  provided  by  the  act 
they  ought  not  lightly  to  be  permitted  to  elect  another. 

Badcliff,  J.  On  the  trial  of  this  cause  it  appeared  that  the 
plaintifb  were  owners  of  the  new  theater  in  the  city  of  New 
Tork;  that  the  same  was  assessed  and  valued  as  a  dwelling- 
house,  under  the  act  of  congress  to  provide  for  the  valuation  of 
lands  and  dwelling-houses,  and  the  enumeration  of  slaves 
within  the  United  States,  and  was  taxed  as  such,  in  pursuance 
of  the  act  to  lay  and  collect  a  direct  tax  within  the  United 
States.  The  defendant  was  a  collector,  and  for  non-payment 
distrained  in  a  regular  manner  for  the  tax,  and  justifies  that 
he  had  a  right  so  to  do.  As  a  theater  merely  it  was  conceded 
not  to  be  a  dwelling-house,  within  the  intent  of  these  acts  of 
congress,  and  does  not  appear  that  it  was  ever  occupied  as  such. 
The  assessors,  therefore,  had  no  authority  to  assess  it  as  a 
dwelling-house,  and  subject  it  to  the  tax  on  houses  of  that 
description;  nor  could  the  collector  derive  from  their  assess- 
ment, or  from  any  warrant  which  he  may  have  possessed,  an 
aathority  to  demand  a  tax  which  no  one  had  a  right  to  impose: 
The  power  of  the  assessors  was  special  and  limited,  and  ought 
to  have  been  strictly  pursued  within  the  bounds  prescribed  by 
law,  and  it  was  incumbent  on  the  collector  to  see  that  bo  acted 
within  the  scope  of  their  authority  and  his  own,  and  by  exceed* 
ing  it  he  became  in  the  eye  of  the  law  a  trespasser. 

In  England,  the  same  rule  prevails  in  regard  to  their  officers 
of  the  revenue,  and  particularly  in  the  analogous  case  of  their 
land  tax.    The  cases  in  the  English  books  are  uniform  and  de- 
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cdsive  on  this  point,  and  in  none  of  them  was  there  a  doubt 
entertained  whether  the  officer  collecting  the  tax  was  liable. 
Their  acts  on  the  subject  of  the  land  tax  are  numerous,  and  be« 
stow  pn  commissioners,  assessors  and  collectors,  powers  equally 
extensive  with  those  conferred  on  the  officers  appointed  under 
the  act  of  congress.  They  have  also  an  appeal  from  the  assess- 
ors to  the  commissioners,  similar  to  that  from  our  assessors; 
and  in  the  case  of  Harrison  v.  BuXcock  et  cU,  reported  in  H. 
Blackstone,  that  appeal  was  made  and  dismissed,  and  the  col- 
lector was  still  held  equally  liable.  Indeed,  I  know  of  no  cases 
more  parallel  in  their  circumstances,  and  more  intimately  con- 
nected in  principle.  The  decisions  on  this  subject  are  founded 
on  the  general  rule  of  the  common  law  that  special  powers  are 
to  be  strictly  observed,  and  that  all  ministerial  officers  concerned 
in  the  execution  of  them  are  bound  to  see  that  they  are  clothed 
with  proper  authority.  If  there  be  any  hardship  in  the  case,  it 
has  been  experienced  for  ages  in  England,  and  it  belongs  to 
governments  to  indemnify  its  officers  when  acting  with  good 
faith.  Individuals  ought  not  to  suffer,  and  they  can  have 
no  other  judicial  remedy  than  the  one  now  sought.  I  think  it 
no  answer  to  this  reasoning  to  say  that  the  assessors  had  power 
to  assess  this  theater  as  land  (which  would  subject  it  to  a  differ- 
ent tax),  and  that,  therefore,  they  had  authority  over  the  sub- 
ject-matter. Inferior  officers  are  liable  for  an  excessive  exercise 
of  power  as  well  as  a  total  want  of  it.  If  they  step  out  of 
the  limits  assigned  to  them,  they  are  equally  trespassers.  This 
is  settled  even  in  the  case  of  magistrates  executing  a  judicial 
trust;  although  they  have  jurisdiction  over  the  process  as  well 
as  the  person  and  cause,  they  are  liable  if  they  exceed  their  au- 
thority. The  extent  of  this  doctrine  is  not  only  supported  by 
the  principles  of  the  common  law  and  a  current  of  English  decis- 
ions, but  was  adopted  by  this  court  in  the  case  of  Percival  v. 
Jones,  1  Johns.  Cas.  893,  in  which  we  gave  judgment  against  a 
magistrate  for  exceeding  his  powers. 

Whether  by  the  just  construction  of  the  act  of  congress,  it  ad- 
mitted of  an  appeal  on  the  point  in  question  to  the  principal 
assessor,  I  think  immaterial.  The  omission  to  make  that  appeal, 
or  if  made,  the  decision  of  the  principal  assessor  against  it, 
would  not  alter  the  case  or  conclude  the  appellant.  Such  de- 
cisions would  still  depend  on  the  discretion  of  a  ministerial  offi- 
cer only,  and  unless  such  discretion  is  declared  to  be  definitive, 
or  the  nature  of  the  subject  requires  it  to  be  so  considered,  I 
deem  it  a  maxim  from  which  we  ought  not  to  depart,  that  no  one 
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shall  be  finally  concluded  in  his  rights,  mthont  an  opportunity 
to  be  heard  in  a  court  of  justice  and  the  regular  decision  of  a 
competent  tribunal. 

As  to  the  question  which  concerns  the  jurisdiction  of  this 
court  in  civil  cases,  where  the  validity  of  an  authority  exercised 
under  an  act  of  the  United  States  is  drawn  in  controversy,  I 
think  it  cannot  originally  be  doubted.  This  is  simply  an  action 
of  trespass,  and  the  pleadings  are  in  the  usual  form.  The  ques- 
tion under  the  act  of  congress  arises  incidentally  upon  the  evi- 
dence on  the  part  of  the  defendant,  and  congress,  by  their  act 
establishing  the  judicial  courts  of  the  United  States,  have  ex- 
pressly recognized  the  jurisdiction  of  the  state  courts,  and  pro  • 
vided  a  remedy  by  writ  of  returnable  in  the  supreme  court  of 
the  United  States,  in  case  the  decisions  of  the  state  courts  should 
contravene  their  laws. 

I  am,  therefore,  of  opinion,  that  we  possess  jurisdiction;  that 
there  was  no  authority  under  the  act  of  congress  to  impose  or 
collect  this  tax,  and  that  this  action  is  maintainable  against  any 
officer  who  enforced  it. 

Kent,  J.  The  question  submitted  is,  whether  the  plaintiffs 
are  entitled  to  recover  upon  the  facts  stated. 

The  act  of  congress  of  ninth  July,  1798,  provided  for  the 
valuation  of  lands,  dwelling-houses  and  slaves,  by  assessors,  to 
be  appointed  by  commissioners.  '*  Every  dwelling-house  above 
the  Talue  of  one  hundred  dollars,  and  the  lot"  on  which  it  was 
erected,  not  exceeding  two  acres,  was  to  be  valued  at  the  rate 
such  dwelling-house  was  worth  in  money,  **  with  a  due  regard 
to  situation.'*  "All  lands  and  town  lots,  except  lots  on  which 
dwelling-houses"  were  erected,  as  aforesaid,  were  to  be  valued 
"  by  the  quantity,  at  the  average  rate"  which  each  lot  was  worth 
in  money,  *'  in  a  due  relation  to  other  lands  and  lots,  and  with 
reference  to  all  advantages  of  soil  and  situation,  and  to  all 
buildings  and  otiier  improvements  of  whatever  kind,  except 
dwelling-houses  aforesaid."  In  making  the  assessments,  the 
assessors  were  to  require  from  the  owners  or  possessors  of 
dwelling-houses,  lands,  or  slaves,  separate  lists  of  each,  and  the 
lists  of  dwelling-houses  were  to  specify  their  situation,  dimen- 
sions, stories,  windows,  materials,  etc.  The  lists  of  lands  and 
lots  were  to  specify  the  quantity  of  each  tract  or  lot,  the  num- 
ber, description  and  dimensions  of  all  buildings  thereon,  ex- 
cept dwelling-houses  aforesaid.  And  the  assessors  were  them- 
selves to  make  the  lists  for  persons  not  prepared  to  exhibit  the 
same,  and  where  persons,  on  being  required  or  notified,  refused 
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or  neglected  to  fnmisb  the  lists,  the  assessors  were  to  enter  on 
the  lands,  etc.,  and  to  make  the  lists  from  the  best  information 
they  conld  obtain.  After  the  lists  were  thus  collected,  the  as- 
sessors were  to  valne  the  same  in  a  just  proportion  aforesaid, 
and  to  arrange  the  lands,  dwelling-houses  and  slaves  into  three 
alphabetical  lists.  The  principal  assessor  was  then  to  give  pub- 
lic notice  in  each  assessment  district,  of  the  place  where  the 
lists  and  valuations  were  to  be  seen,  and  that  appeals  were  to 
be  received  bj  him  relative  to  erroneous  or  excessive  valuations. 
The  principal  assessors  were  authorized  to  receive,  hear  and  de- 
termine in  a  summary  way,  according  to  law  and  right,  all 
appeals  against  the  proceedings  of  the  assessors;  provided  that 
the  question  to  be  determined  on  an  appeal  respecting  the  val- 
uation of  any  lands  or  dwelling-houses  should  be  whether  the 
valuation  complained  of  was  in  a  just  relation  or  proportion  to 
other  valuations  in  the  same  assessment  district.  The  appeals 
were  to  be  in  writing,  and  were  to  specify  the  particular  cause, 
matter  or  thing  respecting  which  a  decision  was  requested;  and 
to  state  the  ground  of  inequality  or  error  complained  of,  by 
reference  to  some  other  valuations  in  the  same  district;  and  in 
all  cases  to  which  reference  was  to  be  made  in  any  appeal,  the 
principal  assessor  was  authorized  to  re-examine  and  equalize  the 
valuations  as  should  appear  just  and  reasonable.  After  the  ex- 
piration of  the  time  for  appeals,  the  principal  and  other  assess- 
ors were  to  transmit  to  the  commissioners  of  the  district  copies 
of  their  lists  and  abstracts  of  their  proceedings,  and  the  com« 
missioners  were  authorized,  if  manifest  error  or  imperfection 
appeared  in  the  abstracts,  to  require  of  the  assessors  that  the 
same  be  explained  and  corrected.  These  are  all  the  parts  of 
the  law  that  have  relation  to  the  assessment  complained  of. 

By  another  act  of  congress  of  the  fourteenth  July,  1798,  a 
tax  was  laid  and  assessed  upon  houses,  lands  and  slaves,  accord- 
ing to  the  above  valuation,  and  the  surveyor  of  the  revenue 
was  to  make  out  lists  of  the  sums  payable  for  every  dwelling- 
house  and  tract  or  lot  of  land,  distinguishing  what  was  payable 
for  dwelling-houses,  and  what  for  lands,  and  the  collectors  were 
to  be  furnished  with  these  lists,  and  were  bound  to  collect  the 
sums  accordingly.  In  pursuance  of  this  last  act,  the  defendant 
entered  and  collected  the  sum  as  stated  in  the  case. 

1.  Upon  this  case  I  am  of  opinion  that  the  plaintiffs  had  a 
remedy  provided  by  the  act  for  the  error  alleged,  and  that  the 
principal  assessor,  upon  appeal,  was  competent  to  redress  the 
grievance.    The  authoiity  was  in  general  terms  to  receive,  hear 
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and  determiney  according  to  law  and  right,  all  appeals  against 
the  proceedings  of  the  assessor.   The  limitation  of  the  assessor's 
power  upon  appeal  respecting  the  valuation  of  lands,  etc.,  did 
not  apply  to  this  case,  for  here  the  appeal  would  not  have  been 
respecting  the  valuation,  but  respecting  the  error  in  placing  the 
theater,  which  was  not  a  dwelling-house,  on  the  list  appro- 
priated to  dwelling-houses.    And  as  the  plaintiffs  did  not  avail 
themselves  of  the  remedy,  by  appeal,  they  may  be  considered 
as  having  acquiesced  in  the  proceeding  of  the  assessors.    Here 
is  a  special  trust  credited  by  statute,  and  a  special  remedy  pro- 
"nded  for  the  correction  of  mistakes  in  the  execution  of  it;  and 
I  incline  to  the  opinion  that  the  determination  of  the  principal 
assessor  upon  appeal  was  intended  by  the  act  to  be  of  plenary 
discretion  and  final  authority.    The  multifarious  and  minute 
detail  of  the  proceedings  of  the  assessor  seems  to  render  such  a 
^^iscretion  absolutely  necessary  to  the  due  execution  of  the  law: 
powp.  524;  1  Burr.  544;  for  I  distinguish  this  from  those  cases 
^  the  English  books,  where  the  assessors  and.  collectors  of  their 
^d  tax  have  been  held  trespassers.    There  the  commissioners 
bid  no  authority  at  all  over  the  subject-matter  which  they 
included  in  the  tax:  Edrrison  v.  Bulcock,  1  H.  Bl.  68.    Here 
the  theater  was  required  to  be  assessed  by  the  assessors,  if  a 
dwelling-house,  then  as  such;  if  not  a  dwelling-house,  then  as 
a  lot  of  ground,  with  due  regards  to  the  improvements  thereon; 
^d  probably  the  valuation  would  have  been  just  the  same, 
whether  it  had  been  placed  on  the  one  list  or  the  other.    The 
^^BosBorshad  jurisdiction  of  the  subject-matter;  they  were  bound 
^  A88eB8  that  building  in  the  one  view  or  the  other,  and  in  the 
Zeroise  of  that  duty,  it  is  alleged  and  admitted  that  they  did 
Zeroise  that  judgment  duly.    But  this  is  very  different  from 
the  caae  in  which  they  were  not  to  exercise  any  judgment  at  all 
over  the  subject-matter;  in  which  they  had  stepped  out  of  their 
PA^9  and  taken  cognizance  of  a  subject  not  at  all  delegated  to 
thena.      in  such  an  instance  their  proceedings  would  have  been 
^^^^^y  coram  rum  judice,  and  they  trespassers.     Here  the  subject 
was  "by  la^  ^^5  judice^  and  the  grievance  is  a  mere  error,  or 
uiistake  by  them,  while  in  the  exercise  of  a  lawful  jurisdiction; 
2*    Another  ground  that  may  be  taken  upon  this  case  is,  that 
^^  Sxievance  did  not  arise  under  the  act  of  the  fourteenth  of 
July  ^  "by  yirtue  of  which  the  defendant  entered.     That  act  or- 
diet^d  a  tax  (of  which  the  sum  collected  by  the  defendant  was  a 
^axt)  to  be  assessed   upon  dwelling-houses,  lands  and  slave, 
according  to  the  valuations  and  enumerations  to  be  made  pursu- 
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ant  to  the  act  of  the  ninth  of  July.  Congress,  by  this  law, 
referred  to  and  adopted  the  valuations  that  should  be,  in  fact, 
made  under  the  former  law,  without  intending  to  discriminate 
between  those  valuations,  should  be  accurately  and  truly  in  all 
respects  made  from  those  which  should  be,  in  fact,  made  and 
returned  in  pursuance  of  the  first  law.  The  act  of  the  four- 
teenth of  July  having  adopted  the  valuations  under  the  law  of 
the  ninth  of  July,  and  ordered  a  tax  to  be  laid  and  collected 
accordingly,  it  was  a  complete  authority  to  the  defendant  to 
enter  as  stated  in  the  case.  It  would  be  a  doctrine,  I  appre- 
hend, of  most  manifest  inconvenience  (if  it  could  be  main- 
tained), that  if  a  tax  be  ordered  by  the  legislature,  and  to  be 
assessed  and  collected  according  to  some  antecedent  valuation, 
that  the  collectors  of  such  tax  become  trespassers  if  peradven- 
ture  there  should  be  an  error  in  the  assessment  or  in  the  arrange- 
ments of  the  prior  valuations. 

In  England  the  annual  land  tax  is  to  this  day  apportioned 
and  assessed  according  to  an  antecedent  valuation  made  as 
early  as  the  year  1692,  and  this  practice  generally  and  neces- 
sarily prevails  in  order  to  avoid  the  immense  difficulty  and  labor 
of  frequent  valuations:  1  Bl.  Com.  826.  The  continental  assess- 
ments were  also  adopted  by  the  legislature  of  this  state  in  the 
assessment  and  collection  pf  a  state  land  tax;  and  in  all  these 
cases  of  reference  to  a  valuation  made  or  to  be  made  by  a 
former  law,  the  true  construction  is  that  the  document  referred 
to  is  not  to  be  assumed  as  accurate  at  the  peril  of  the  ministerial 
officer.  The  act  adopting  it  necessarily  ratifies  it  as  sound  for 
the  specific  purpose  for  which  it  is  to  be  resorted  to.  And 
whether  the  reference  be  a  valuation  under  a  law  of  five  days 
or  five  years  antecedent  to  the  time  of  making  the  reference, 
does  not  appear  to  me  to  make  any  difference  in  the  principle. 
The  gravamen  now  complained  of  by  the  plaintiffs  did  not  arise 
under  the  act  by  virtue  of  which  the  tax  was  laid  and  the  de- 
fendant entered,  but  under  a  prior  law  directing  the  valuation; 
and  my  opinion  is,  that  the  last  act  was  a  justification  to  the 
defendant,  and  for  these  reasons  the  plaintiffs  are  not  entitled 
to  recover. 

Lewis,  C.  J.,  declaring  himself  of  the  same  opinion,  ordered; 

Judgment  for  the  defendant. 
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Maggrath  V.  Church. 

[1  Oaors,  196.] 

Claim  fob  Loss  op  Pkbishablb  Abticles.— Where  orticlet  are  included 
in  a  memoiandnm  as  perishable,  they  must  be  completely  destroyed 
before  the  insured  can  recover  as  for  a  total  loss. 

CoNTBiBunoN  FOB  Damaob  TO  Pebishablb  Abticles.— All  damage 
directly  resulting  from  a  jettison  should  be  contributed  for,  though  it 
happen  to  articles  described  as  perishable,  and  which  remain  in  specie. 

LlABiLTTT  OF  Fbeioht  FOB  CoNTBlBUTiON.— The  freight  actually  gained 
or  earned  at  the  time  a  voyage  is  broken  up,  should  be  the  basis  f oi 
estimating  a  rule  of  contribution. 

Iksubed  Liablb  in  Fibst  Instance  fob  Contbibution.— An  insured 
may  recover  the  contributory  sharo  due  him  for  loss  by  jettison  in  the 
first  instance  from  the  insurer,  bef<»e  resorting  to  those  entitled  to  con- 
tribute. 

AcnoN  on  %  policy  of  insurancey  in  which  on  a  special  verdict, 
the  following  facts  were  found:  That  Le  Boy,  Bayard  ond  Mc« 
Evers,  of  New  York,  as  agents  for  the  plaintiffs  who  were  mer- 
chants in  Madeira,  by  a  policy  of  insurance  dated  the  tenth  of 
September,  1798,  insured  five  thousand  four  hundred  and  four- 
teen bushels  of  Indian  com,  four  thousand  pipe  stayes,  four 
thousand  hogshead  staves,  and  two  thousand  five  hundred  quar- 
ter cask  staves  from  New  York  to  Madeira,  on  board  the  Snow, 
Ann  and  Maiy;  that  the  prime  cost  of  the  corn  was  two  thou- 
sand nine  hundred  and  eighty-two  dollars  and  ninety-eight  cents, 
of  the  pipe  staves  one  hundred  and  seventy  dollars  and  thirty-one 
cents,  of  the  hogshead  staves  ninety-five  dollars  and  fifty  cents^ 
and  of  the  quarter  cask  staves;  that  the  freight  for  the  com  was 
to  be  five  hundred  and  fifty  pounds  sterling,  for  the  staves  one 
hundred  and  forty-eight  pounds;  and  that  the  plaintiffs  had  an 
interest  on  board  to  the  amount  covered  by  the  policy;  that 
there  was  a  memorandum  in  the  policy  by  which  it  was  agreed 
that  salt,  grain  of  all  kinds,  and  Indian  meal,  and  all  other 
articles  perishable  in  their  own  nature,  should  be  warranted  by 
assured  free  from  average,  unless  general.  That  the  vessel, 
being  well  fitted  for  sea,  sailed  on  the  voyage  insured,  on  the 
seventeenth  of  the  same  month;  on  the  twenty-first eucoimtered 
squaUy  weather  and  heavy  seas,  which  continued  till  the  twenty- 
sixth  following,  when  the  wind,  blowing  violently,  suddenly 
chopped  around  and  laid  the  vessel  on  her  beam-ends,  in  which 
situation  it'became  necessary  for  her  preservation,  and  that  of 
the  cargo  and  crew,  to  cut  away  the  mainmast;  that  in  doing 
thi%  the  mast  splintered  off,  tearing  away  the  cloth  naUed  to 
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the  deck  and  mast  to  keep  the  water  from  running  into  the  hold; 
and  in  consequence  of  this,  as  the  sea  was  washing  freely  over 
the  vessel,  a  vast  quantity  of  water  poured  into  the  hold  until 
a  new  cloth  was  nailed  down;  that  this  occupied  an  hour  and  a 
half,  when  there  was  found  four  feet  of  water  in  the  hold, 
though  one  pump  was  kept  going  continually,  the  other  having 
been  carried  away  by  the  fall  of  the  mast;  that  the  vessel  labored 
much  with  a  heavy  sea,  and  it  became  necessaiy  on  the  twenty- 
seventh  to  throw  overboard  about  half  the  staves;  that  she  was 
so  disabled  that  she  was  obliged  to  bear  away  to  the  nearest 
port,  and  on  the  seventeenth  of  October,  arrived  at  Newcastle. 
That  no  stores  could  be  procured  there  in  which  to  store  the 
cargo,  nor  any  assistance  to  make  repairs;  and  that  the  yellow 
fever  was  then  raging  at  Wilmington  and  Philadelphia;  that  on 
the  twenty-fifth  or  twenty-sixth  of  October,  Le  Boy,  Bayard 
and  McEvers  received  information  that  the  vessel  was  at  New- 
castle, and  of  the  antecedent  circumstances,  which  they  immedi- 
ately communicated  to  the  underwriters,  and  abandoned;  that 
the  vessel  lay  at  Newcastle  till  the  yellow  fever  abated,  and 
then,  on  the  thirtieth  October,  went  to  Philadelphia;  that  at 
the  time  of  abandonment  it  was  agreed  Le  Boy,  Bayard  and 
McEvers  should  send  a  clerk  to  Newcastle  to  take  charge  of  the 
cargo  belonging  to  the  plaintiffs,  for  the  benefit  of  whom  it 
might  concern,  without  prejudice  to  the  rights  of  either  party. 
That  on  unloading  the  cargo  at  Philadelphia,  it  was  found 
so  damaged  as  to  be  wholly  unmerchantable,  and  that  the 
damage  to  the  com  was  occasioned  by  cutting  away  the  mast, 
which  was  done  for  the  preservation  of  the  cargo,  crew  and 
vesseL  That  the  articles  insured  were,  by  consent  of  parties, 
sold  for  the  benefit  of  all  concerned,  for  nine  himdred  and 
twenty-four  dollars,  after  deducting  charges,  which  sum  was 
paid  to  the  owners  of  the  vessel  for  freight,  in  pursuance  of  an 
award  by  arbitrators  chosen  for  that  purpose,  the  defendant, 
however,  not  being  a  party  to  the  submission.  That  the  Ann 
and  Mary  was  repaired  at  Philadelphia,  and  ready  to  take  a 
cargo  on  the  twenty-eighth  November,  but  as  no  com  of  the 
kind  of  that  before  purchased  could  be  obtained,  the  voyage 
was  given  up,  and  the  vessel  returned  to  New  York. 

If  on  the  above  facts  the  court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  as  for  a  total  loss,  the  jury 
assessed  the  damages  at  twelve  hundred  and  thirty-one  dollars 
and  fifty-four  cents;  if  for  a  general  average  for  the  loss  sus- 
tained by  the  injury  to  the  com,  then  at  nine  hundred  and 
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nine  dollars  and  sixtj-one  cents;  if  for  a  particular  aTeiage,  at 
two  hundred  and  thirty-seven  dollars  and  fifiy-one  cents. 

It  was  agreed  that  if  in  estimating  the  general  average  the 
freight  of  the  cargo  to  Madeira  ought  to  have  been  taken  into 
account*  and  not  the  freight  actually  paid  at  Philadelphia,  that 
an  alteration  was  to  be  made,  accordingly  in  the  sum  to  be  re- 
covered; that  if  the  assured  were  not  bound  to  look  to  the 
owners  of  the  vessel  for  the  proportion  to  be  borne  by  the 
vessel  and  freight,  then  the  loss  to  be  considered  as  total. 

In  a  former  trial  on  the  same  policy,  in  which  Le  Boy  & 
Co.  were  plaintiffs,  the  abandonment  was,  by  the  special 
verdict  tben  given,  found  to  have  been  made  while  the  vessel 
lay  at  Philadelphia,  where  she  could  have  been  repaired  for 
less  than  half  her  value;  and  the  question  then  was,  whether 
the  com,  being  damaged  more  than  one-half  its  value,  was  sus- 
ceptible of  abandonment,  and  the  underwriter  responsible;  or 
whether  he  was  protected  by  the  words  of  the  memorandum. 
The  bench  decided,  if  the  subject  insured  be  in  existence, 
there  cannot  be  a  recovery.  There  being,  however,  an  average 
occasioned  by  the  jettison,  for  which  the  assurer  was  bound,  it 
became  necessary  to  settle  that;  but  before  it  could  be  adjusted 
the  defendant  died.    This  occasioned  the  present  action. 

Eaarison,  for  the  plaintiflfs. 

Pendleton  and  EdmiUon,  for  the  defendant. 

By  Court,  Exxr,  J. ,  after  stating  the  facts*  This  cause  oomea 
before  the  court  upon  a  special  verdict.  Two  questions  have 
been  made:  1.  Whether  the  plaintiffs  be  not  entitled  to  re- 
cover as  for  a  total  loss;  2.  If  not,  then  by  what  rule  is  a  gen- 
eral average  to  be  liquidated. 

The  first  point  was  settled  by  this  court,  in  the  case  of  Le  Eoy, 
Bayard  and  McEvers  v.  Oouvemeur.  That  case  arose  upon  the 
same  policy,  and  upon  facts  substantially  the  same.  The  ques- 
tion was  on  the  construction  of  the  words  in  the  memorandum, 
free  from  average  unless  general;  and  the  court  decided  that  to 
make  the  insurer  liable  there  must  be  an  actual  destruction  of 
the  article  specified  in  the  memorandum,  and  not  merely  such 
a  technical  loss  of  the  article  as  would  authorize  an  abandon- 
ment. Consequently,  as  the  corn  existed  in  that  instance,  the 
insurer  was  not  liable  for  it,  however  deteriorated  it  might  have 
been  by  the  perils  of  the  sea. 

This  decision  was  warranted  and  governed  by  the  case  of 
Cocking  v.  Fraser,  Park,  114,  which  was  a  strong  and  unani- 
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mou8  determination  of  the  court  of  king's  bench,  upon  a  case 
reserved  on  the  very  point  in  question.  In  that  case  the  insur- 
ance was  upon  a  cargo  of  fish  from  Newfoundland  to  a  port  of 
discharge  in  Portugal,  and  which  was  Figara.  On  the  passage 
the  crew  threw  overboard  part  of  the  fish,  for  the  general  pres- 
ervation of  the  ship  and  cargo,  and  the  ship  was  obliged  to 
put  into  Lisbon,  which  was  upward  of  one  hundred  miles  from 
her  port  of  discharge.  It  was  there  found  upon  survey  that  the 
fish  vTas  rendered  of  no  value,  through  sea  damage,  and  the 
ship  did  not  proceed  on  her  voyage.  The  court  held  the  in- 
surer liable  for  no  more  than  what  be  had  paid  into  court  as  a 
general  average  on  the  cargo,  and  a  particular  average  on  the 
ship.  Lord  Mansfield  observed  ''that  the  insurer  was  liable 
only  for  a  total  loss,  and  that  the  total  loss  here  was  the  loss  of 
the  thing  itself,  and  not  any  damage,  however  great,  while  it 
exists.  That  in  common  cases,  when  the  voyage  is  obstructed 
and  not  worth  pursuing,  it  is  a  total  loss.  But  the  memo- 
randum goes  on  the  idea  that  the  insurer  is  not  to  be  liable  for 
any  damage,  however  great."  Buller,  J.,  observed  also,  *'that 
the  voyage  being  defeated  might  be  very  material  in  cases  not 
vrithin  the  memorandum.''  This  decision,  therefore,  goes  the 
whole  length  of  settling  that,  although  in  certain  cases  a  total 
loss  may  be  in  whatever  defeats  the  voyage,  and  veill  authorize 
an  abandonment,  this  vnll  not  hold  in  the  case  of  perish- 
able articles  within  the  memorandum.  The  insurer  there  is 
secure  against  all  damage  to  them,  whether  great  or  small; 
whether  it  defeats  the  voyage,  or  only  diminishes  the  price  of 
the  goods.  The  memorandum  prevents  the  loss  from  being 
total,  unless  the  article  be  burnt,  sunk,  captured,  or  otherwise 
completely  destroyed;  and  considering  the  difficulty  of  ascer- 
taining how  much  of  the  loss  arose  by  the  perils  of  the  sea, 
and  how  much  by  the  perishable  nature  of  the  commodity,  and 
the  impositions  to  which  insurers  would  be  liable  in  conse- 
quence of  that  difficulty,  the  rule  of  construction  as  now 
settled  is  the  most  salutary,  by  reason  of  its  simplicity  and  cer- 
tainty. This  difficulty  would  remain  in  full  force  if  the  law 
was  otherwise,  and  the  insurer  was  to  be  held  for  damage  to 
the  perishable  articles,  when  that  damage  was  so  great  as  to 
occasion  a  loss  of  the  voyage.  One  great  object  of  the  rule 
would,  in  such  case,  be  defeated. 

In  delivering  our  judgment,  I  have  been  the  more  particular 
in  explaining  tiie  former  decision,  and  giving  it  my  full  acqui- 
escence, from  an  impression  which  I  received  from  the  argU'' 
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ment  of  this  cause,  that  the  decision  was  not  sofficientlj  under- 
Btoody  or  that  it  did  not  give  all  desirable  satisfaction.  The 
observation  of  Lord  Eenyon,  in  the  cause  of  MbAndrews  t. 
Vaughan^  1  Marsh.  160,  would  seem  also,  as  it  stands  at  pres- 
ent without  explanation,  to  be  opposed  to  the  rule  we  have 
adopted;  for  he  said  the  insurer  was  liable  not  only  when  the 
article  was  actually  destroyed,  but  when  the  voyage  was  lost. 
If  by  this  observation  was  meant  that  the  insurer  was  held 
when  the  voyage  was  lost  by  some  cause  or  peril  not  arising 
from  the  condition  of  the  articles  in  the  memorandum,  it  is  not 
contrary  to  the  rule  contended  for;  but  if  it  is  to  be  understood 
as  extending  to  a  loss  of  voyage  in  consequence  of  damage, 
however  great,  to  the  articles  in  the  memorandum,  it  is  directly 
contrary  to  the  decision  of  Cocking  v.  Fraser^  and  cannot  be 
received  as  law. 

It  is  to  be  observed  that  it  is  not  stated  in  the  verdict  that 
no  other  vessel  could  be  had  at  Newcastle  to  carry  the  cargo, 
but  that  the  vessel  in  question  could  not  there  be  repaired; 
and  it  is  found  that  she  was  speediljr  repaired  at  Philadelphia, 
and  was  ready  for  the  voyage,  but  that  it  was  given  up  and 
deemed  lost  in  consequence  of  the  unmerchantable  condition 
of  the  cargo,  and  because  no  other  cargo  of  the  like  kind  (it 
being  Jersey  flint  corn)  could  be  there  obtained.  This  was 
evidently  the  real  cause  of  the  loss  of  the  voyage,  and,  there- 
fore, neither  this  nor  the  former  decision  apply  to  the  case  of  a 
loss  of  voyage  from  injuries  distinct  from  those  happening  to 
the  perishable  articles,  such,  for  instance,  as  an  irreparable 
damage  to  the  vessel.  That  would  be  a  loss  of  voyage  in  a  case 
not  vnthin  the  memorandum,  and  liable  to  be  regulated  by  other 
roles.  As  the  plaintiff  is  not  entitled  to  recover  as  for  a  total 
loss,  the  next  point  that  arises  for  consideration  is  whether  the 
plaintiff  be  not  entitled  to  recover  a  general  average,  as  fixed 
by  the  verdict. 

A  question  here  preliminarily  arises,  and  that  is  whether  the 
verdict  be  contrary  to  evidence  in  stating  that  **  the  whole  of 
the  damage  sustained  by  the  com  was  occasioned  by,  or  in  con- 
sequence of,  the  cutting  away  the  mast  of  the  vessel,  for  the 
general  preservation." 

To  support  this  finding,  the  evidence  was,  that  in  cutting 
away  the  mast,  it  splintered  off  at  and  below  the  partners,  and 
tore  awaj  a  piece  of  cloth  which  was  nailed  to  the  deck  and 
mast;  and  by  means  of  the  splintering  and  the  removal  of  the 
doth,  vast  quantities  of  water  continued  to  rush  into  the  hold 
AM.  DfiO.  Vou  u-^ia. 
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of  the  vessel  until  the  stump  of  the  mast  was  cut  off,  and  a  new 
coat  nailed  over  the  same,  which  occupied  about  an  hour  and 
a  half;  during  all  which  time,  and  for  several  hours  afterward, 
,  the  water  made  a  free  passage  over  the  decks,  and  one  pump 
was  continuallj  going,  the  other  having  been  carried  away  and 
and  become  totally  disabled  by  the  fall  of  the  mast.  ,In  addi- 
tion to  these  facts,  there  is  the  deposition  of  a  vntness,  who 
heard  the  captain,  mate,  and  crew  say  that  the  damage  the  com 
sustained  was  principally  in  consequence  of  cutting  away  the 
mainmast. 

Upon  these  facts  we  are  not  dissatisfied  with  the  conclusion 
drawn  by  the  jury.  No  other  cause  of  direct  injury  to  the  com 
is  found.  The  one  stated  must  have  essentially  injured  the 
com.  The  injury  was  inevitable,  and  the  cause  was  su£9cient 
to  have  produced  the  whole  effect.  We  think  the  conclusion 
a  reasonable  one.  We  are,  therefore,  to  consider  the  mast  as 
sacrificed  for  the  general  safety  of  the  ship  and  cargo,  and  that 
in  the  act  of  sacrificing  the  mast,  or  as  a  necessary  consequence 
of  it,  the  com  was  damagecl,  and  this  damage  must  be  included 
in  a  general  contribution.  The  corn  being  damaged  by  the  cut- 
ting away  of  the  mast,  is  to  be  considered  equally  with  the  mast 
a  sacrifice  for  the  common  benefit;  a  price  of  safety  to  the  rest; 
and  it  is  founded  on  the  clearest  equity  that  all  the  property  and 
interest  saved  ought  to  contribute  their  due  proportion  to  this 
sacrifice.  The  plaintiff  is,  therefore,  entitled  to  recover  as  for 
a  general  average  for  the  loss  sustained  by  the  injury  done  to 
the  com,  and  two  remaining  questions  are  next  to  be  set- 
tled: Abbott,  278;  1  East's  Bep.  228,  by  Lawrence,  J.,  Park, 
124. 

The  one  is  whether,  in  the  adjustment  of  average,  the  freight 
of  the  cargo  to  Maderia  ought  to  have  been  estimated,  and  not 
the  freight  only  paid  at  Philadelphia.  In  this  case,  we  think 
the  adjustment,  as  settled  by  the  award,  ought  to  stand;  for 
that  the  freight  actually  gained  or  earned  in  the  voyage,  and 
not  what  the  vessel  would  have  earned  if  she  had  gone  to 
Maderia,  ought  to  be  the  rule  of  contribution:  Abbott,  291| 
292;  Marsh.  467. 

The  other  question  is,  whether  the  totality  of  the  contribu- 
tion due  to  the  plaintiffs,  for  the  loss  of  their  com,  is  recover- 
able in  the  first  instance  from  the  insurer.  We  are  of  opinion 
that  it  is,  because  the  loss  arises  wholly  from  a  peril  within  the 
policy,  and  the  plaintiff  has  a  right  to  look  for  his  indemnity 
from  the  person  who  has  engaged  to  indemnify  him  from  the 
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peril.  This  argament  appears  conolusivo.  This  will  not  lead 
to  a  mtdtiplicitj  of  suits  any  more  than  a  different  rule;  for  if 
the  plaintiffs  could  recover  only  a  contributory  share  from  the 
defendant,  they  would  be  compelled  to  resort  to  the  owner  of 
the  ship  for  the  residue;  and  this  suit  over  may  as  well  be 
brought  by  the  insurer  as  the  plaintiffs,  for  one  great  object  of 
insurance  is,  promptly  to  reinvest  the  assured  vnth  his  capital, 
lost  by  the  perils  of  the  sea,  and  thereby  enable  him  to 
continue  his  commercial  enterprises.  In  addition  to  this,  it 
appears  to  be  the  English  practice  for  the  insurer  to  pay  in  the 
first  instance  the  adjusted  average:  Abbott,  296. 

We  are  accordingly  of  opinion  that  the  plaintiffii  are  entitled- 
to  recover  a  general  average.  That  in  adj.usting  this  average 
the  freight  has  been  properly  estimated,  and  that  the  plaintiffs 
are  not  bound  to  look  to  the  owner  of  the  vessel  for  the  propor- 
tion to  be  borne  by  the  vessel  and  freight,  and  these  points 
being  establishedi  the  loss  is  to  be  considered  as  total,  accord- 
ing to  an  agreement  of  the  i>arties  at  the  foot  of  the  case. 

liEWis,  C.  J.,  concurred,  except  as  to  the  question  whether 
the  injury  received  by  the  corn  from  the  jettison  of  the  mast^ 
and  the  consequent  irruption  of  the  sea,  could  entitle  it  to  a 
general  average  as  between  insured  and  insurer,  upon  which  he 
expressed  no  opinion. 

liivnvosTONy  J.  9  having  been  ooncemed  in  the  case,  gave  no 
opinion. 

Judgment  for  the  plaintiilii,  according  to  the  agreement  on 
the  case,  as  for  a  total  loss. 


This  ease  is  extensively  noticed  by  writers  on  marine  insoranoe.  In  his 
second  volume,  page  103,  Parsons  notices  it  as  establishing  the  rule  in  New 
Yoric,  that  if  goods  mentioned  in  memorandum  articles  exist  in  specie  at  an 
intermediate  port,  the  insured  cannot  recover  as  for  a  total  loss.  It  is  cited 
on  this  point  in  Moreau  v.  U.  S,  Ins.  Co,,  3  Wash.  C.  C.  259;  PoUer  v. 
Pravidmce  Ins.  Co.,  4  Mason,  301,  JUareardUr  v.  Chesapeake  Ine.  Co,^  8 
Cranch,  48;  Hugg  v.  Augutta  Im.  Co.^  7  How.  606. 

In  tho  same  volume,  page  233,  ho  notices  it  as  holding  that  where  the 
direct  and  immediate  cause  of  the  damage  to  perishable  articles  is  some  act 
done  for  the  general  preservation,  the  owner  would  have  the  same  right  to 
daim  for  general  average  as  if  the  goods  had  not  been  in  their  nature  per- 
ishable. On  this  point  it  is  cited  iu  Ormoold  v.  Union  MuL  Ins,  Co.,  3 
Bl^tchf.  234.  Parsons,  2  Mar.  Ins.  290,  again  cites  tho  cose  as  showiiig 
that  the  insured  may  claim  of  the  insurers  the  whole  amount  of  his  loss  in 
the  first  instance,  transferring  to  theiu  his  claim  for  contribution;  but  in 
LapeUy  v.  PUasanU,  4  Binn.  602,  a  different  rule  is  laid  down.  See  2 
PhiUips,  sec  134& 
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On  the  point  that  the  freight  should  be  oontribnted  for  a  case  of  jettison* 
it  is  cited  in  M^Oual  Sc^fety  Ins.  Co.  v.  The  George,  Olcott,  168,  and  also  2 
Parsons,  909,  where  it  is  laid  down:  "The  ship  earns  the  freight  only  by 
carrying  its  cargo  to  its  destination.  It  is  obvious,  therefore,  that  if  goods 
be  jettisoned,  it  is  not  only  the  owner  of  the  goods  who  loses  thereby,  but 
the  owner  of  the  ship  loses  the  height  which  he  would  have  earned  by  car- 
rying the  goods.  There  would  seem  to  be,  therefore,  no  reason  what- 
ever why  he  should  not  have  a  claim  for  oontribution  for  the  freight  thns 
lost  This  is  in  practice  adjusted  as  an  average  loss,  and  the  authorities 
sustain  this  view." 


Babnewall  v.  Ghuboh. 

[10Ams,217.] 

BiBXS  OOYBBBD  BT  Gene&al  PoLicr.— A  general  policy*  nnaooom- 
panied  with  any  warranty,  covers  war  risks  of  all  kinds  and  of  all 
countries.  Under  such  circumstances  a  false  dearanpe  is  immaterial, 
when  the  vessel  actually  sailed  on  the  voyage  intended,  and  the  as- 
sured is  not  bound  to  disclose  it. 

8EAWORTHIKESS. — Seaworthiness  is  always  implied  in  a  polu^  of  insur- 
ance, and  is  not  at  the  risk  of  the  insurer. 

AonoN  on  a  policy  of  insurance  on  the  ship  Hope,  yaloed  at 
eight  thousand  dollars,  and  dated  December  28, 1799,  *'at  and 
from  Kingston,  in  Jamaica,  to  Honduras,  during  her  stay  there, 
and  at  and  from  thence  to  New  York."  It  appeared  that  the 
plaintiff  purchased  the  vessel  in  question,  relying  upon  the  rep- 
resentations of  two  ship'-carpenters  in  his  employ,  who  reported 
that,  after  a  thorough  examination,  they  found  the  vessel  to  be 
perfectly  sound  and  very  strong,  with  a  bottom  of  English  elm, 
which  never  decays  under  water,  and  that  she  would  last  iorty 
or  fifty  years;  that  plaintiff  expended  about  six  hundred  pounds 
in  repairs,  during  which  some  tainted  timbers  were  mended  and 
defective  planks  removed;  that  the  vessel  sailed  on  the  voyage 
insured,  and  arrived  safely  at  Honduras;  that  on  her  passage 
from  thence  to  New  York,  as  appeared  from  the  captain's  pro- 
test, she  experienced  heavy  gales,  though  not  such  as  to  oUige 
him  to  strike  topgalla^t-ma8ts,  and  hand  bis  topgallant-sails, 
and  sprung  a  leak,  and  was  forced  to  bear  away  to  Honduras, 
where  she  was  condemned  as  unseaworthy,  upon  the  report  of 
the  surveyors  that  two-thirds  of  her  timbers  and  several  of  her 
planks  were  rotten,  and  that  much  of  her  iron  work  bad  started. 

The  protest  of  the  captain  also  stated  that  though  be  sailed 
for  New  York  from  Honduras,  he  cleared  for  Falmouth,  in  ordez 
to  avoid  a  duty  of  one  hundred  and  five  pounds  per  ton,  which 
must  have  been  paid  had  the  vessel  cleared  for  any  other  than 
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an  English  port.  It  was  proved,  howeTer,  that  the  New  York 
Insurance  Company  oontinned  the  risk  on  the  policy  after 
knowledge  of  this  drcmnstance,  without  demanding  anything 
additional. 

To  rebut  the  testimony  of  the  surreyorSy  taken  under  a  com- 
mission,  that  the  vessel  could  not  have  been  seaworthy  and  fit 
for  the  voyage  when  she  sailed  from  New  Tork,  and  that  her 
general  decay  could  not  have  taken  place  between  the  time  of 
sailing  and  that  of  her  survey,  the  plaintiff  adduced  the  ship- 
carpenters  who  made  the  examination;  and  the  master,  who 
had  last  commanded  her,  who  testified  that  she  was  strong  and 
seaworthy  when  he  left  her,  and  that  on  her  former  voyage  she 
had  not  leaked  at  all. 

The  jury  found  for  the  plaintiff  as  for  a  total  loss;  and  a  mo- 
tion for  a  new  trial  was  made:  1.  Because  the  verdict  was 
against  evidence,  the  vessel  not  being  seaworthy  when  she  sailed; 
2.  That  she  never  sailed  on  the  voyage  insured;  8.  That  if  she 
did,  and  was  seaworthy,  there  was  not  a  sufficient  disclosure, 
die  having  cleared  for  Falmouth,  thereby  increasing  the  risk. 

Fendletony  Hoffman  and  Troup,  for  the  defendant,  contended 
that  the  state  of  the  vessel  was  such  that  the  verdict  could  not 
be  supported;  the  testimony  as  to  unseaworthiness  was  com- 
plete. The  examination  at  the  time  of  the  purchase  of  the 
vessel  and  the  subsequent  report  of  the  ship-carpenters,  do  not 
establish  her  seaworthiness:  Park,  122,  222.  On  the  second 
point,  the  defendant  had  strong  reason  to  expect  a  verdict  in 
his  favor.  The  testimony  of  three  persons  showed  the  vessel 
■ailed  on  a  voyage  to  Falmouth,  and  not  on  one  to  New  York; 
though  this  latter  is  afterward  stated  by  the  captain  as  being 
the  real  voyage;  but  as  to  this  he  contradicted  himself.  There 
was  dearly  a  non-disclosure  of  the  clearance  being  for  Fal- 
mouth, and  this  being  a  concealment  of  a  material  fact,  would, 
of  course,  avoid  the  policy.  This  further  exposed  her  to  a  risk 
of  condemnation,  as  having  false  papers:  Abbott,  184;  1  MoL 
829b,  2  ch.  2,  sec.  9;  Coll.  Jur.  185,  186;  1  Bob.  Adm.  Bep. 
871,  878, 124, 126, 165,  247,  248;  2  Id.  158, 161,  849;  8  Id.  77. 
78,80. 


HamUlon  and  Edrison,  for  the  plaintiff,  contended  that  i 
worthiness  was  not  implied  by  the  mere  contract  of  insurance; 
that  latent  defects  were  included  in  the  risks  taken  by  the  in- 
surer; provided  she  was  seaworthy  at  the  inception  of  the  voy- 
age, the  progressive  decay  is  at  the  risk  of  the  underwriters 
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To  warrant  the  grantbig  of  a  new  trial  on  this  groond,  the  eyu 
dence  should  be  clear  and  manifest  that  the  vessel  was  not  sea- 
worthy when  the  risk  attached — that  is,  on  her  arrival  at  King- 
ston — and  there  is  not  a  particle  of  evidence  to  that  effect; 
whereas,  every  single  fact  separately  taken  proves  her  sea- 
worthy at  the  commencement  of  the  voyage.  On  the  second 
point,  the  only  evidence  that  conld  be  relied  on  was  the  cap- 
tain's, who  could  only  know  the  real  destination  of  the  vessel; 
the  others  spoke  from  the  papers  alone;  the  apparent  coDtra- 
diction  is  easily  reconciled,  and  the  explanation  given  in  the 
second  protest  is  substantiated  by  the  owner's  letters,  which 
proved  the  voyage  sailed  on,  that  which  was  insured.  The  ob- 
ject of  the  clearance  for  Falmouth  is  consistent  with  the  known 
usage  of  trade,  being  merely  to  save  the  British  duties.  This 
very  course  of  trade  was  relied  on  in  the  Oslend  case  {Flanche  v. 
Fletcher ^  Doug.  251),  and  allowed  to  regulate  the  mode  of  clear- 
ing out.  Whether  the  concealment  be  a  material  fact  or  not,  is 
a  matter  for  the  determination  of  the  jury. :  McDowal  v.  Ftater, 
Shirley  v.  Wilkinson,  Park,  205,  206,  207.  There  being  no  war- 
ranty in  the  policy,  a  capture,  therefore,  was  a  risk  within  it, 
and  the  underwriter  cannot  set  up  as  a  defense  that  from  the 
papers  the  vessel  ran  a  risk  of  being  taken. 

Thompsok,  J*.  The  two  questions  arising  out  of  this  case  for 
decision,  are:  1.  Whether  the  verdict  was  against  evidence,  on 
the  question  of  seaworthiness;  and,  2.  Whether  the  plaintiff 
ought  not  to  have  disclosed  to  the  defendant  that  the  vessel 
would  have  a  clearance  for  Falmouth. 

There  is,  in  every  insurance^  an  implied  warranty  that  the  ship 
shall  be  seaworthy  when  the  risk  commences:  that  she  shall  be 
tight,  strong,  and  in  all  respects  fit  for  the  intended  voyage. 
The  insurer  undertakes  only  to  indemnify  against  the  extra- 
ordinary and  unforeseen  penis  of  the  sea,  and  not  against  the 
ordinary  perils  to  which  every  ship  must  be  exposed  in  the  usual 
course  of  the  voyage  proposed.  If  a  vessel  become  incapable 
of  proceeding  on  the  voyage  insured,  the  presumption  prima 
facie  is,  that  it  arises  from  unseaworthiness,  unless  some  ade- 
quate cause  be  shown  to  occasion  the  damage.  But,  if  any  such 
cause  be  shown,  so  that  the  loss  may  be  fairly  attributed  to  sea 
damage,  and  the  underwriters  mean  to  rely  on  the  ship's  not  be- 
ing seaworthy  at  her  departure,  the  onusprobandi  will  then  lie  on 
them.  To  test  the  present  case  by  these  rules,  we  find  the  only 
testimony,  as  to  the  immediate  cause  of  the  disaster,  isthatcon« 
tained  in  the  two  protests.    From  the  first,  made  by  the  master, 
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chief  mate  and  one  seaman,  it  appears  that  the  vessel  left  Hon- 
duras the  tweutj-eerenth  of  Jannaiy.  That  on  the  twenty-eighth 
January,  she  met  with  strong  gales,  so  that  they  were  obliged 
to  close  reef  the  foretopsail,  and  close  reef  the  maintopsail. 
That  on  the  twenty-ninth  strong  gales,  and  a  heavy  sea  from  the 
northward,  still  under  reefed  sails,  the  vessel  making  much 
water.  On  the  thirtieth,  the  wind  abated,  and  nothing  remark- 
able occurred  until  the  second  of  February,  when  they  found 
the  leak  increased  to  that  degree  that  they  could  not  keep  her 
free  from  water  with  the  pumps.  They  then  bore  away  for 
Swan's  Island,  which  being  unable  to  reach,  they  determined 
to  return  to  Honduras,  where  they  arrived  the  thirteenth  of  Feb- 
ruary. During  the  above  time,  they  encountered,  at  various 
periods,  stiff  gales  and  hea^y  squalls.  Thus  we  find  the  ship, 
from  the  twenty-eighth  of  January  until  the  thirteenth  of  Feb- 
ruary, a  very  considerable  part  of  the  time  laboring  under  stid 
gales  and  heavy  weather,  far  beyond  the  ordinary  perils  of  the 
sea.  The  master  swears  that  diortly  af fcer  leaving  Honduras, 
he  met  with  excessive  hard  winds;  that  the  navigation  was  diffi- 
cult and  dangerous,  and  he  was  obliged  to  carry  a  very  heavy 
press  of  sail,  in  order  to  avoid  the  reefs  and  keys;  and  that  after 
he  had  met  with  considerable  injury,  and  it  was  determined 
again  to  return  to  Honduras,  he  experienced  heavy  gales  and 
various  changes  of  weather.  This,  I  think,  sufficient  to  show 
that  the  loss  may  be  fairly  attributed  to  sea  damage,  and  throw 
the  anuH  probandi  of  unseaworthiness  on  the  defendant.  On 
this  subject,  the  testimony  is  certainly  very  contradictory  and 
in  my  opinion  irreconcilable.  The  implied  warranty  on  the  pari 
of  the  assured  is,  that  the  vessel  was  seaworthy  at  the  com^ 
menoement  of  the  risk;  this  was  on  the  twenty-first  of  November, 
1799,  while  she  lay  at  Kingston.  The  testimony  on  the  part  of 
the  plaintiff  is,  substantially,  that  in  April,  1799,  when  he  had 
it  in  contemplation  to  purchase  this  vessel,  he  procured -nhip- 
carpenters  to  examine  her,  and  ascertain  her  situation,  previous 
to  completing  the  bargain;  no  possible  indictment,  therefore, 
to  a  fraud,  on  the  part  of  the  plaintiff.  They  examined  her  ac- 
curately, bored  in  places  most  liable  to  rot,  and  found  her  sound; 
stripped  off  her  sheathing,  found  her  bottom  English  elm,  and 
perfectly  sound;  her  naval  hoods  and  head  knees  sound; 
took  off  the  plank  so  as  to  examine  her  top  timbers,  and 
found  them  sound  and  good.  The  testimony  of  Captain 
Dorgan,  likewise,  who  arrived  in  March  preceding  from  the 
West  Indies,  in  this  ship,  with  a  cargo  of  five  hundred  hogs- 
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heads  of  sugar  and  molasses,  tends  to  show  that  she  was  a  very 
tight,  strong  yessel,  and  only  ten  years  old.  This,  it  is  said, 
however,  was  seven  months  before  the  commencement  of  the 
present  insurance.  But  if  she  was  in  the  situation  represented 
by  these  witnesses  in  April,  it  is  inconceivable  that  she  could  be 
in  the  rotten  and  decayed  state  represented  by  the  defendant's 
witnesses  in  November  thereafter.  The  examination  made  by 
the  defendant's  witnesses  was  in  February,  1800,  three  months 
after  the  commencement  of  the  risk.  All  the  progressive  decay, 
therefore,  from  the  November  preceding,  was  at  the  risk  of  the 
underwiter.  But  it  appears  incredible  that  all  this  decay  could 
have  taken  place  in  that  period,  for  the  defendant's  witnesses 
represent  that  when  she  was  surveyed  by  them,  two-thirds  of 
her  timbers  were  rotten,  many  of  her  plank  started  and  rotten; 
her  bends  so  rotten  and  loose  that  with  a  crowbar  they  might 
have  been  ripped  up  for  twenty  feet;  her  upper  works  in  a  very 
bad  state;  and,  in  short,  that  there  was  a  general  decay  of  her 
timbers,  bends,  and  planlc.  The  master  of  the  ship,  however, 
swears  that  had  she  arrived  in  any  port  on  the  continent  of 
America,  she  might  have  been  repaired,  fit  for  the  voyage,  for 
fifteen  hundred,  or  two  thousand  dollars;  but  if  she  had  been 
in  the  situation  represented  by  the  defendant's  witnesses,  she 
must  have  been  irreparable.  On  the  whole^  the  testimony  is  so 
directly  and  palpably  contradictory  that  it  is  impossible  to  rec- 
oncile it.  It  thus  becomes  a  question  of  credibility  of  witnesses, 
and  this  is  peculiarly  within  the  province  of  a  juiy  to  determine. 
Whether  the  vessel  was  seaworthy  or  not,  is  also  a  matter  of 
faot»  to  be  submitted  to  a  juiy.  These  points  have  been  decided 
by  a  respectable  juiy  of  merchants;  and  in  such  case  where  the 
question  is  doubtful,  and  the  testimony  contradictoxy,  I  think 
the  court  ought  not  to  interfere  by  granting  a  new  trial,  unless 
it  appears  that  injustice  has  been  done,  or  that  further  light 
may  be  thrown  on  the  subject  on  another  examination. 

In  the  case  of  Ashley  v.  Ashley^  2  Str.  1142,  the  judge  who 
tried  the  cause  (which  was  upon  a  promissory  note  for  five  thou- 
sand i)Ounds  which  the  defendant  insisted  was  foiged),  certified 
that  the  weight  of  the  evidence  was  with  the  plaintifif,  and  he 
thought  the  jury  would  have  found  for  the  plaintiff,  but  they 
found  a  verdict  for  the  defendant.  And  on  an  application  for  a 
new  trial  the  court  said  as  there  was  evidence  on  the  part  of  the 
defendant,  the  jury  were  proper  judges  to  determine  which 
scale  preponderated;  and  that  it  could  not  be  said  to  be  a  ver- 
dict against  evidence,  and  so  refused  to  grant  a  new  trial.     The 
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same  rule  was  adopted  in  the  case  of  SmUh  v.  Euggina,  2  Str. 
1142,  and  a  new  trial  denied,  although  the  eTidence  was  weak 
on  the  i)s^  of  the  plaintiff,  and  the  judge  who  tried  the  cause 
strongly  inclined  against  the  verdict 

I  am  therefore  of  opinion,  on  the  first  point,  that  a  new  trial 
ought  not  to  be  granted. 

With  respect  to  the  second  question  I  think  there  can  be  but 
little  difficulty.  There  is  no  doubt  but  that  the  real  destination 
of  this  yessel  was  for  New  York,  as  described  in  the  policy,  and 
not  for  Falmouth,  as  the  clearance  purported.  There  iff  no 
contradictory  testimony  on  that  subject,  except  that  in  the  first 
protest  it  is  said,  as  in  the  clearance,  she  sailed  for  Falmouth 
and  a  market,  but  as  to  the  actual  place  of  destination  of  a  ves- 
sel, I  think  the  captain,  unless  his  testimony  is  impeached,  is 
entitled  to  full  credit.  He,  of  all  others,  is  the  most  likely  to 
know  this  fact;  and  he,  when  examined  as  to  that  point  particu- 
larly, declares  explicitly  that  she  sailed  for  New  York,  though 
her  clearance  was  for  Falmouth  and  a  market;  and  in  this  he 
stands  corroborated  by  the  testimony  of  Alexander  Anderson, 
the  plaintiff's  agent  at  Honduras;  I  therefore  take  it  for  granted 
that  the  vessel  sailed  on  the  voyage  insured.  So  far  as  any 
reasons  could  be  discovered  for  taking  out  a  clearance  for  Fal- 
mouth, it  was  to  avoid  the  payment  of  certain  charges  that 
would  otherwise  have  been  incurred  at  Honduras.  There  was 
no  warranty  or  representation,  and  it  has  been  settled  in  this 
court  in  the  case  of  Murray  v.  United  Insurance  Company,  2 
Johnson's  Cases,  268,  that  in  such  cases  the  underwriters  take 
upon  themselves  war  risks.  Under  a  policy  of  this  description 
I  cannot  conceive  how  this  clearance  could  in  any  manner  prej- 
udice the  underwriter  or  increase  the  risk;  and  therefore  imma- 
terial whether  disclosed  or  not.  In  all  the  cases  cited  from 
Bobinson's  Adm.  Bep.,  where  false  and  colorable  papers  came 
under  consideration,  the  question  was  as  to  the  neutrality  of  the 
property;  the  papers  purporting  a  different  voyage  or  owners 
from  the  other  testimony,  and  so  considered  a  circumstance  of 
fraud  and  suspicion.  But  as  the  present  insurance  is  general 
and  includes  war  risks,  this  clearance  was  immaterial.  I  am 
therefore  of  opinion  that  judgment  ought  to  be  rendered  for 
the  plaintiff  upon  the  verdict  of  the  jury. 

Badgutf,  J.,  concurred  with  Tnom^soN,  J.,  in  the  opinion 
that  the  ship  sailed  from  Honduras  on  the  voyage  insured ,  and 
that  the  insurance  being  general  the  clearance  for  Falmouth 
was  not  material;  but  on  the  point  of  seaworthiness,  after  a 
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(Mureful  review  of  the  evidence,  he  said:  "  There  is  great  reason 
to  doubt  the  propriety  of  the  verdict,  and  considering  .the  value 
in  controversy,  and  that*  more  light  can  probably  be  obtained,  I 
think  the  cause  ought  to  be  reviewed.  The  circumstance  that 
here  was  a  struck  jury  is  not  of  decisive  weight  iu  favor  of  the 
verdict,  especially  as  it  is  founded  on  a  point  against  which  as 
a  ground  of  defense  it  is  known  considerable  prejudice  exists. 
I  am  therefore  of  opinion  that  there  ought  to  be  a  new  trial  on 
the  question  whether  the  ship  was  seaworthy. 

Kxirr,  J.  The  ship  cleared  out  for  Falmouth  instead  of  New 
York.  The  clearance  was  for  Falmouth  and  a  market,  although 
the  ship  was  actually  bound  for  New  York.  She  was  loaded 
vnth  mahogany  at  Honduras,  and  cleared  from  there,  and  in  six- 
teen days  after  she  sailed  she  returned  in  distress.  I  state  no 
more  of  the  testimony  in  the  case,  because  the  facts  stated  are 
sufficient  for  the  only  point  which  I  heard  argued  in  the  cause, 
and  on  which  I  give  my  opinion,  viz. :  whether  there  ought  to 
have  been  a  disclosure  that  the  ship  cleared  for  a  different  port 
than  the  one  she  was  bound  to.  In  this  case  the  insurance  was 
in  time  of  war;  but  the  case  does  not  state  that  there  was  any 
warranty  or  representation  that  the  property  was  neutral,  and 
we  are  to  intend,  therefore,  that  there  was  none.  The  insurer, 
according  to  the  decision  in  the  case  of  Murray  v.  United  Insur- 
ance Company f  took  upon  himself  the  risk  of  enemy's  property. 
The  non-disclosure  of  the  clearance  for  Falmouth  could  not 
then,  in  any  possible  view,  be  material,  for  the  disclosure  of  the 
fact,  if  at  all  material,  could  only  have  been  so  as  it  affected 
the  neutrality  of  the  vessel.  On  this  point,  therefore,  I  am  for 
the  plaintiff,  and  that  the  verdict  ought  to  stand." 

Lewis,  C.  J.,  delivered  a  lengthy  opinion,  examining  the  evi- 
dence and  concurring  with  Badouff,  J.,  that  on  the  question  of 
the  seaworthiness  of  the  ship  a  new  trial  ought  xo  be  granted. 

LiviNasTON,  J.,  having  been  concerned  in  the  cause,  gave  no 
opinion. 

On  the  point  of  seaworthiness,  new  trial  gninted. 

Referring  to  thia  case,  Thompeon,  J.,  in  LtRcy  v.  UniUd  Insurcmee  Com' 
pony,  7  Johns.  353,  says:  "  It  is  always  a  question  how  far  the  want  of 
disclosnro  of  a  paper  admitting  it  to  be  intentionally  a  false  one  was 
material  to  the  ride  This  was  the  doctrine  in  Bamewall  v.  Chvrekf  I 
Games,  217."    ' 

It  is  noticed  by  Porter,  J.,  in  WalsJi  v.  WasIUngton  Insurance  Company ^ 
32  N.  Y.  437,  where  he  holds:    '*  Where  the  inability  of  a  ship  to  perior 
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its  voyage  becomes  evident  soon  after  leaving  port,  and  it  fonnden  without 
stress  of  weather  or  other  adequate  cause  of  injury,  the  i>reeumption  is  that 
this  inability  existed  before  setting  sail,  and  that  It  is  due  to  some  latent 
defect  which  rendered  the  vessel  unsea worthy :  TaicoU  v.  Commercial  Inaur* 
once  Company^  2  Johns.  123;  BamewaU  v.  Church,  I  Caines,  217;  Paddock  v. 
FranlUm  Inmtranee  Cvmpany,  11  Pick.  227;  WoUon  r.  CUvrk^  1  Dow.  ParL 
R.336." 

Writers  on  Marine  Insurance  notice  this  case  very  extensively.  Thus 
Phillips  notices  it  in  sections  598,  724,  994,  1086,  of  his  work  on  Insurance. 
In  section  598,  he  says:  "  It  is  not  necessary  to  inform  the  insurers  that 
for  the  purpose  of  saying  duties,  the  ship  takes  out  a  clearance  for  a  port  of 
destination  different  from  that  for  which  in  fact  she  sails,  unless  the  false 
clearance  affects  the  risk  materially."  And  in  section  994,  he  says:  "The 
clearing  for  a  port  different  from  that  to  which  the  ship  is  insured,  and  for 
which  it  actually  sails,  does  not  make  the  voyage  another  than  that  in- 
sured.** 

It  is  also  noticed  in  several  places  by  Parsons,  in  his  work  on  Marine  In- 
surance. In  the  first  volume,  p.  879,  he  cites  it  among  many  others  to  the 
statement:  "  As  seaworthiness  is  a  condition  precedent  to  the  right  of  the 
assured  to  recover,  it  would  seem  to  belong  to  him  to  establish  that  fact, 
and  so  it  has  been  held.  Now,  however,  the  law  is  different  in  many  of 
the  states.  But  if  the  vessel  springs  a  leak  soon  after  sailing,  without  hav- 
ing met  with  any  peril,  this  raises  a  presumption  that  she  was  unseaworthy 
when  she  sailed."  And  in  the  second  volume,  p.  42,  citing  this  case  as 
authority,  he  says:  '*If  the  ship  actually  sails  on  the  voyage  intended, 
the  fact  that  she  cleared  for  a  different  voyage  does  not  discharge  the  insur- 
ers." 

The  case  is  cited  in  Lloyd  v.  ScfAi^  4  Cranch.  C.  C.  222,  on  the  point  that 
a  n6w  trial  would  be  granted,  although  there  was  direct  and  palpable  con- 
tradictory testimony.  But  it  appears  the  case  is  not  very  decisive  on  this 
point,  and  therefore  this  is  not  noticed  in  the  syllabus  as  we  have  stated  it 

The  case  of  Murray  v.  UnUtd  Inmtrance  Company,  2  Johns.  283»  which 
the  court  cited,  was  this:  The  vessel  was  captured  by  a  friend;  there  was 
a  general  policy;  and  it  was  held  that  though  not  so  expressed,  the  policy 
was  extensive  to  indude  such  a  case,  and  a  capture  by  a  friend  was  one  oi 
the  perils  insured  against 
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p  OAnoi,  999.] 

What  Constittttes  Loss  of  Yotaob.— If  a  vessel  be  rendered,  by  the 
perOs  against  which  she  is  insured,  unable  to  proceed  with  her  orig* 
inal  caigo,  it  is  a  loss  of  the  voyage,  though  she  may  be  capable  of 
performing  it  with  a  lighter  caigo. 

ABAJfDONMENT,  WHEN  MADE.— When  a  vessel  cannot  be  repaired  for  half 
her  value,  the  insured  is  entitled  to  make  an  abandonment 

Waiteb  07  Abandonment.— If  a  vessel  be  duly  abandoned,  and  the 
Abandonment  refused,  and  a  sale  be  made  for  the  benefit  of  all  con- 
cerned, under  an  admiralty  order  adjudging  her  not  worth  repairing, 
and  she  purchased  by  the  supercaigo,  a  part  owner,  it  is  no  waiver  of 
the  abandonment,  notwithstanding  on  her  arrival  home  she  is  sold  ai 
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aaction  by  the  insured  for  more  than  the  oo«t,  and  he,  at  the  time  ol 
action  brought,  has  the  proceeds  in  his  hands;  and  he  is  not  obliged  to 
make  a  tender  of  her  to  the  underwriter  when  she  arrives,  nor  of  her 
proceeds  after  the  sale. 

Action  on  a  policy  of  insorance  apon  one-eighth  of  the  ship 
Maiy,  valued  at  two  thousand  eight  hundred  and  seventy-five 
dollars,  on  a  voyage  from  Batavia  to  New  York,  tried  before 
Lewis,  0.  J.,  at  the  New  York  circuit,  November,  1800. 

On  the  trial,  it  appeared  that  the  vessel,  while  on  the  voyage 
insured,  encountered  heavy  gales  of  wind,  which  so  disabled 
her  that  she  was  forced  to  bear  away  to  the  West  Indies,  where 
she  arrived,  at  the  island  of  St  Christopher,  in  January,  1799; 
that  the  cargo  was  unloaded  and  a  survey  ordered  on  the  appli- 
cation of  the  master,  in  co-operation  with  the  supercargo,  who 
was  also  a  part  owner  of  the  ship;  that  on  the  report  of  the 
surveyors  that  she  was  so  damaged  that  she  could  not  be  re- 
paired for  half  her  value,  and  that  it  would  be  dangerous  to 
reload  and  proceed  on  her  voyage,  a  sale  was  ordered,  at  which 
the  supercargo  became  the  purchaser,  on  behalf  of  the  assured, 
for  four  thousand  seven  hundred  dollars;  that  learning  the  sit- 
uation of  the  vessel,  the  plaintiff,  previous  to  the  sale,  aban- 
doned to  the  underwriters,  who  refused  to  accept.  It  was  ad- 
mitted that  in  the  following  spring  she  came  to  New  York  with 
a  light  cargo;  that  on  her  arrival  she  v^as  not  offered  to  the  de- 
fendant, but  was  sold  by  the  plaintiff,  at  public  auction,  with- 
out defendant's  consent,  for  ten  thousand  one  hundred  dollars; 
that  the  interest  of  all  the  owners  in  the  vessel  was  not  in- 
sured. 

namxUUm^  for  the  plaintiff,  after  stating  that  the  right  of  the 
assured  to  recover  as  for  a  total  loss  could  only  be  prevented  by 
the  subsequent  purchase,  contended  that  this  purchase  did  not 
amount  to  a  waiver  of  the  abandonment,  as  the  assured  did  not 
take  the  vessel  back  and  fit  her  out  for  his  own  use,  but  sold 
her  at  auction  for  the  benefit  of  all  concerned,  an  act  which  the 
assured  was  forced  to  by  the  positive  refusal  to  accept  the 
abandonment,  in  order  to  prevent  any  further  deterioration; 
that  the  mere  selling  was  not  a  waiver  of  previous  abandon- 
ment: BoTJtmey.  New  York  Insurance  Company;  that  an  offer  of  the 
ship  to  the  insured,  upon  her  arrival  at  New  Tork,  was  not  nec- 
essary after  a  positive  refusal  to  accept. 

Hoffman  and  Harison,  for  the  defendant,  contended  that  the 
loss  was  partial  only:  ShawT  Ooold,  1  Johns.  Cas.  293;  that 
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the  iusorance  on  the  yessel  and  that  on  the  cargo  were  distinct, 
and  although  the  cargo  may  haye  been  lost,  it  did  not  entitle 
the  assured  to  abandon  as  for  a  total  loss  on  the  yessel:  Poole y. 
FiUgerM,  Willes's  Bep.  641 ;  that  the  subsequent  purchase  was 
a  waiver  of  the  abandonment:  SaidlerY.  Church;  that  it  must  be 
presumed  the  purchase  by  the  assured  was  on  his  own  account, 
as  he  had  never  offered  to  account  to  the  underwriters  for  the 
proceeds  of  the  sale. 

Bj  Court,  Badouff,  J.  In  this  case  the  general  question  is, 
whether  the  plaintiff  is  entitled  to  recover  a  total  or  a  partial 
loss.  Two  objections  have  been  made  against  the  recovery  for 
a  total  loss: 

1.  That  the  case  of  a  total  loss  never  existed; 

2.  That  the  purchase  at  St.  Christopher's  by  the  supercargo, 
who  was  also  a  part  owner  of  the  ship,  and  the  subsequent  sale 
at  New  York,  without  the  consent  of  the  defendant,  or  a  pre- 
vious offer  or  tender  of  the  ship  to  him  amounted  to  a  waiver  of 
the  abandonment,  and  an  adoption  of  the  vessel  as  his  own.' 

With  respect  to  the  first,  it  appears  that  the  ship  was  con- 
demned at  St.  Christopher's,  as  unfit  to  proceed  on  her  voyage, 
on  account  of  the  injuries  she  had  received;  and  the  persons 
appointed  to  survey  her  there  certified  that,  in  their  opinion, 
she  could  not  be  repaired  for  her  full  value  when  repaired.  It 
is  also  admitted  on  the  part  of  the  defendant,  that  in  conse- 
quence of  the  disasters  experienced  on  the  voyage,  she  was  so 
much  injured  that  it  was  impossible,  from  the  high  prices  of 
wages  and  materials,  to  repair  her  at  St.  Christopher's  for  half 
her  value,  so  as  to  enable  her  to  bring  on  her  whole  cargo.  It 
is  again  admitted  on  the  part  of  the  plaintiff,  that  in  the  spring 
following,  the  ship  came  to  New  York  with  a  light  cargo  of  mo- 
lasses and  rum,  being  about  sufficient  for  ballast,  and  that  she 
might  have  brought  a  full  cargo  of  rum,  which  was  proved  to 
be  very  light  and  buoyant.  On  these  facts,  I  am  of  opinion 
that  there  existed  a  case  of  a  technical  total  loss,  and  that  the 
assured  had  a  right  to  abandon.  The  question  in  such  cases  is 
not  whether  the  vessel  be  in  a  capacity  or  in  a  situation  to  be 
repaired,  so  as  to  prosecute  her  voyage  with  a  half,  or  any  other 
portion  of  her  cargo,  but  whether  she  is  capable  of  proceeding, 
or  of  being  refitted  to  proceed,  and  carry  the  whole.  A  vessel 
is  not  seaworthy  unless  she  be  in  a  condition  to  carry  a  full 
cargo.  The  contrary  idea  is  novel  and  inconsistent  with  every 
principle  of  propriety  and  safety  in  navigation.  The  vessel  was 
insured  to  perform  her  voyage  and  carry  her  cargo  from  Batavia 
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to  New  York.  This  she  was  disabled  from  doing.  The  enter- 
prise, therefore^  failed,  by  means  of  the  perils  insured  against, 
and  the  plaintiff  had  a  right  to  abandon  and  claim  a  total  loss. 

The  second  question  is,  whether  he  has  waived  this  right. 
The  vessel  was  ordered  bj  the  court  of  admiralty  at  Si  Chris- 
topher's to  be  sold  for  the  benefit  of  all  concerned.  The  super- 
cargo, who  was  one  of  the  owners,  purchased  her  on  account  of 
the  assured.  The  assured  had  previously,  on  receiving  advice 
of  her  condemnation,  and  before  any  notice  of  the  purchase, 
abandoned  his  interest  to  the  underwriters,  who  refused  to  ac- 
cept the  abandonment.  In  what  manner  the  supercaigo,  being' 
also  one  of  the  owners,  might  be  affected  by  the  purchase,  it^ 
unnecessary  to  determine.  The  question  is,  whether  the 
plaintiff  ratified  his  acts  subsequent  to  the  abandonment,  and 
recognized  the  purchase  as  his  own.  In  the  case  of  Saidler  and 
Craig  v.  Church  (July  term,  1799),  after  an  abandonment,  a 
similar  purchase  was  made,  and  the  assured  adopted  it  as  their 
own,  by  availing  themselves  of  the  advantage  it  offered,  and 
fitting  out  and  sending  the  vessel  on  another  voyage  for  their 
own  account.  Under,  these  circumstances,  we  considered  the 
assured  as  having  affirmed  the  purchase,  and  waived  the  aban- 
donment. 

The  present  case  differs  in  this,  that  the  plaintiff  has  done  no 
act  to  affirm  the  purchase.  He  has  not  appropriated  the  vessel 
to  his  own  use,  and  has  not  attempted  to  derive  any  benefit  from 
the  purchase.  The  vessel  was  sold  at  auction  on  her  arrival  at 
New  York,  and  purchased  by  a  stranger.  Although  it  is  not 
expressly  stated  in  the  case,  the  sale  must  be  presumed  to  have 
been  made  for  the  benefit  of  the  underwriters.  It  is  objected 
that  the  plaintiff  ought  again  to  have  offered  to  deliver  them  the 
vessel,  or  have  consulted  them  as  to  the  propriety  of  the  sale. 
I  think  this  was  not  strictly  necessary.  The  abandonment  was 
an  offer  to  cede  all  his  title  and  the  possession  of  the  vessel,  as 
far  as  under  the  circumstances  it  was  capable  of  being  delivered. 
The  plaintiff  was  not  bound  to  do  more,  and  it  being  a  case 
proper  for  abandonment,  the  defendant  ought  to  have  accepted 
it;  or,  at  least,  the  refusal  was  at  his  peril.  He  did  not  accept, 
and  the  plaintiff  was  necessarily  left  to  act  as  his  trustee  in  the 
disposition  of  the  property.  If  he  executed  the  trust  fairly,  he 
has  discharged  his  duty,  and  it  was  not  incumbent  on  him  to 
follow  the  defendant,  and  repeat  his  application  to  receive  what 
he  ought  at  first  to  have  accepted.  The  sale  at  auction  was, 
therefore,  justifiable,  and  the  defendant  ought  to  be  charge<l 
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with  a  total  loss,  dedncting  tbe  proceeds  of  the  sale,  and  the 
value  of  the  freight  from  St.  Christopher's  to  New  York. 
Judgment  for  the  plaintiff  for  a  total  loss. 

See  AbboU  v.  Sebor,  ante  139.  The  following  acoonnt  of  ScUdler  v.  Church 
is  given  by  the  reporter,  1  Caines,  297 :  "  The  freqnent  allusion  to  the  case  of 
Saidler  and  Craig  v.  Church,  making  it  in  some  degree  a  part  of  the  present, 
the  reporter  has  thought  it  necessary  to  state  the  facte  of  it  as  represented 
in  the  case  made  for  the  opinion  of  the  court.  They  were,  that  the  insurance 
made  in  the  name  of  Thomas  White,  was  made  for  and  on  account  of  the 
plaintilTs,  and  that  they  were  the  sole  owners  of  the  vessel  mentioned  in 
the  policy.  That  the  vessel  in  her  due  course  on  the  voyage  insured  was 
captured  by  a  French  privateer,  and  carried  into  Guadaloupo,  and  thereby 
her  said  voyage  to  the  Havana  was  totally  lost  That  at  Guadaloupo  the 
vessel  was  duly  libeled  in  the  admiralty  court,  and  was  there  condemned, 
and  after  condemnation  was  purchased  by  George  Duplex,  the  master,  as 
for  the  account  of  the  owners,  for  the  sum  of  eleven  hundred  and  twenty 
dollars.  That  the  said  master  was  also  a  part  owner.  That  the  owners  had 
since  fitted  out  the  said  brig,  and  sent  her  on  another  voyage.  That  as  soon 
as  the  owners  knew  of  the  capture,  and  before  they  were  informed  of  the 
condemnation,  or  of  the  purchase  by  the  captain,  they  gave  the  onderwriters 
notice  of  abandonment** 


Hopkins  v.  Beedle. 

[1  CAoras,  847.] 

WoBDS  AcnoNABLB  l^  SLANDER.— An  action  for  slander  is  not  main* 
tainable  for  saying  one  is  forsworn,  but  it  is  otherwise  when  it  is  said 
ihat  he  is  perjured. 

Gkneral  Verdict,  where  some  Coxmrs  Good,  others  Bad.— In  an 
action  for  slanderous  words,  if  those  in  some  counts  be  actionable,  and 
those  in  others  not,  and  entire  damages  be  given,  judgment  will  be  ar- 
rested. If  the  plaintiff  apply,  he  may,  on  the  payment  of  costs,  have 
a  venire  de  novo. 

Aanov  of  slander  for  words  spoken  of  the  plaintiff  in  the  dis- 
charge of  his  duty  as  an  overseer  of  highways.  In  the  first 
coont,  the  charge  was  for  saying:  "  Ton  have  sworn  to  a  lie, 
and  I  will  prove  it.''  In  the  second:  "  You  have  sworn  to  a  lie." 
And  in  the  third:  ''You  have  perjured  yourself  as  one  of  the 
overseers  of  the  town  of  Washington,  and  I  can  prove  it."  The 
jury  found  generally  for  the  plaintiff,  and  a  motion  was  made 
for  an  arrest  of  judgment  on  the  following  grounds:  1.  That 
the  words,  in  the  first  and  second  counts  were  not  in  themselves 
actionable,  and  no  special  damage  was  alleged;  2.  That  it  was 
not  alleged  in  the  first  and  second  counts  that  the  lie  declared 
by  the  defendant  to  have  been  sworn  to  by  the  plaintiff,  had 
not  been  sworn  to  in  a  court  of  justice,  or  before  a  person  corn- 
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petent  to  adxninister  an  oaUi;  8.  That  the  charge  of  perjury 
alleged  in  the  third  count  to  haye  been  imputed  bj  the  defend- 
ant to  the  plaintiff,  cannot,  by  the  laws  of  this  state,  amount  to 
a  charge  of  peijuiy,  it  being  necessarily  a  charge  of  violating 
the  promissory  oath  taken  by  the  plaintiff  as  one  of  the  over- 
seers of  the  highways  of  the  town  of  Washington;  4.  That  the 
verdict  was  general 
The  case  was  submitted  without  argument. 

By  Court,  Kent,  J.  This  is  a  motion  in  arrest  of  judgment. 
The  verdict  was  general.  It  is  urged  on  the  part  of  the  defend- 
ant that  the  words  in  the  first  and  secoud  counts  are  not  action- 
able, and  that  it  was  not  alleged  that  any  oath  was  taken  by  the 
plaintiff  before  any  person  competent  to  administer  it.  It  is 
further  urged  that  the  charge  in  the  third  count  relates  only  to 
the  promissory  oath  of  ofiSce,  for  which  an  indictment  for  per- 
jury will  not  lie. 

We  are  of  opinion  that  the  objection  to  the  first  and  second 
counts  is  well  taken.  Swearing  to  a  lie  does  not  necessarily 
imply  that  the  party  has,  in  judgment  of  law,  perjured  himself. 
It  may  mean  that  he  has  sworn  to  a  falsehood,  without  being 
conscious  at  the  time  that  it  was  a  falsehood.  Actionable  words 
are  those  that  convey  the  charge  of  perjury  in  a  clear  unequiv- 
ocal manner,  and  which  admit  of  no  uncertainty.  The  charge 
is  defective  in  not  stating  any  court  or  competent  officer  before 
whom  the  plaintiff  swore:  Com.  Dig.  tit.  Action  on  the  case 
for  defamation,  F.  5,  F.  18;  1  Boll.  Abr.  89,  n.  40.  It  may 
mean  extrajudicial  swearing,  and,  therefore,  it  is  held  that  a 
charge  that  one  is  forsworn  is  not  actionable,  because  it  shall 
not  be  intended  in  a  case  where  perjury  may  be  committed. 
On  the  other  hand,  a  charge  that  one  is  perjured  is  actionable; 
for  that  implies  the  direct  legal  crime. 

With  respect  to  the  third  count,  we  are  of  opinion  that  it  is 
sufficient  to  sustain  an  action;  but  as  the  verdict  is  general,  the 
judgment  must  be  arrested;  the  plaintiff,  however,  on  applica- 
tion, might  have  been  entitled  to  a  venire  de  novOf  on  payment 
of  costs. 

Judgment  arrested. 

See  Hue  v.  MUeheU,  1  Am.  Dec.  258,  for  a  dedaion  on  a  similar  point  as 
to  a  chaige  of  being  forsworn;  and  as  to  the  effect  of  a  general  verdict 
where  there  are  good  and  bod  counts,  see  Neal  v.  Lewis,  1  Am.  Dec.  640, 
where  a  different  rule  is  laid  down,  but  one,  however,  which  is  not  goner* 
ally  held.  The  decision  in  this  case  gives  the  more  correct  and  general 
role  oa  this  point. 
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In  Qrtm  ▼.  L<mg^  2  Gaines,  91,  an  action  was  brought  for  saying  of  the 
plaintiff,  "yon  have  perjured  yonrBeH**  The  plea  yras  not  guilty,  with  a 
notice  subjoined  that  it  would  be  proved  on  the  trial  that  the  plaintiff  was 
examined  as  a  witness  before  a  court-martial  held  agreeably  to  law,  upon 
the  defendant  as  a  captain  for  disobedience  of  orders.  Theplaintiff  proved 
the  words  as  referring  to  him,  but  the  defendant  urged  that  in  addition  to 
this  testimony  the  proceedings  of  the  court  ought  to  have  been  produced, 
and  that  its  competence  to  administer  an  oath  must  appear.  On  this  ground 
the  plaintiff  was  nonsuited.  Application  was  made  for  to  set  aside  the 
nonsuit,  and  for  a  new  triaL  Kent,  C.  J.,  who  presided  at  the  trial,  now 
delivered  the  following  opinion:  "  I  am  clear  I  was  wrong  at  nisi  prim. 
It  ought  to  have  been  intended  and  presumed  that  everything  took  place 
before  a  court  of  competent  jurisdiction.  The  orvus  lay  on  the  defendant  to 
show  it  was  otherwise.  As  to  the  argument  that  there  might  not  have  been 
any  such  court  as  that  in  which  the  perjury  was  alleged  to  have  been  com- 
mitted, it  would,  in  my  opinion,  have  been  an  aggravation  of  the  offense. 
The  assertion  might  have  had  all  the  effects  of  a  charge  of  perjury  before 
a  competent  jurisdiction.  I  am  therefore  for  grautiug  a  new  trial  with 
eosta  to  aUde  the  event  of  the  suit." 


Jackson  v.  Bowen. 

[lOAZa^iKasS.] 

Pabol  Tbstimont,  when  Inadmissiblb.  — Parol  testimony  cannot  be 
received  to  show  that  a  deed  stating  a  course  for  thirty-six  chains  was 
intended  to  express  twenty-nine. 

Possession  as  a  Bar  to  Recovery  in  Ejectment.-— Actual  possession 
under  an  adverse  claim  for  twenty  years  and  upward,  with  a  claim  of 
title  in  other  lands  forming  a  part  of  the  lot  of  which  actual  possession 
is  taken  and  by  right  of  each  possession,  is  a  bar  to  a  recovery  in  eject- 
ment 

AonoN  of  ejectment  tried  before  Thompson,  J.  The  facts  were: 
The  lessors  of  the  plaintiff  and  the  defendant  derived  their 
titles  under  the  will  of  Victor  Putnam,  their  grandfather,  who 
had  devised  in  severalty,  one  hundred  acres  of  undivided  land 
to  each  of  his  children,  and  the  overplus  to  be  divided  among 
his  four  sons.  Johannes,  the  father  of  the  lessors  of  the  plaint- 
iff, was  one  of  the  children,  and  Mary  Bowen,  the  mother  of 
the  defendant,  was  another.  By  a  deed  of  partition,  reciting 
the  will,  the  one  hundred  acres  devised  to  Mary  were  set  out, 
and  the  residue  apportioned  among  the  four  sons.  The  north 
and  south  lines  of  Mary's  and  Johannes's  tracts  were  the  same; 
the  dispute  was  respecting  the  east  and  west  boundaries.  If 
the  lines  and  courses  were  run  according  to  the  deed  of  parti« 
tion,  the  lands  in  controversy  would  fall  within  the  limits  of  the 
plaintiff's  division,  but  Mary  Bowen  would  not  then  have  her 

▲m.  Deo.  Vox.,  n- 18 
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one  hundred  acres.  If,  however,  the  acknowledgments  of  the 
ancestor,  of  the  lessors,  and  themselves,  together  with  a  claim 
of  right  though  not  a  pedis  possessio  of  the  whole  were  to  pre- 
vail, the  defendant  would  be  entitled  to  recover. 

On  the  trial,  parol  testimony  was  offered  to  show  that  the 
partition  deed,  in  giving  a  course  as  thirtj-six  chains,  made  a 
mistake;  that  it  should  have  been  but  twenty-nine  chains;  and 
that  by  ranning  the  line  that  distance,  the  several  tracts  of 
land  would  be  established  in  conformity  to  the  will  and  in 
strict  accordance  with  known  landmarks.  The  judge  oyerruled 
the  testimony  as  contradictory  to,  and  not  explaii^ng  the  deed. 
The  jury  found  for  the.  plaintiff;  whereupon  the  defendant 
moved  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  against  evidence  and  the  law,  and 
misdirection  of  the  judge. 

Gady,  for  the  defendant. 

Van  Vechten,  for  the  plaintiff. 

By  Court,  Thompson,  J.  An  application  is  made  for  a  new 
trial  on  two  grounds: 

1 .  That  the  verdict  was  against  evidence;  and,  2.  That  the 
court  improperly  precluded  the  defendant  from  showing  that 
there  was  a  mistake  in  the  partition  deed  under  which  the  par- 
ties respectively  claimed,  by  which  the  lessors  of  the  plaintiff 
had  more  land  than  was  intended  to  have  been  conveyed.' 

From  the  testimony,  as  stated  in  the  case,  it  appears  that  Jo- 
hannes Putnam,  the  father  of  the  lessors  of  the  plaintiff,  and 
Mary  Bowen,  the  mother  of  the  defendant,  were  brother  and 
sister,  and  children  to  Victor  Putnam,  under  whose  will,  bear- 
ing date  the  fifth  of  July,  1755,  they  derived  title.  That  on 
the  nineteenth  day  of  September,  1765,  the  children  of  Victor 
Putnam  executed  a  partition  deed,  whereby  lot  number  one  was 
conveyed  to  Johannes  Putnam,  father  to  the  lessors  of  the 
plaintiff,  and  lot  number  eight  to  Mary  Bowen,  mother  to  the 
defendant;  and  the  question  between  the  parties  is,  where  is 
the  line  of  division  between  the  two  lots?  The  plaintiff  having 
made  out  a  title  to  lot  number  one,  and  the  defendant  to  lot 
number  eight,  James  Lansing,  a  surveyor,  and  witness  on  the 
part  of  the  plaintiff,  testified  that  he  had  run  the  western  and 
northern  lines  of  lot  number  one  according  to  the  partition 
deed,  and  that  some  of  the  premises  in  question,  according  to 
such  survey,  were  included  in  that  lot. 

Jacob  Bees,  a  witness  on  the  part  of  the  defendant,  swore  he 
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was  fifty-five  years  old,  and  that,  as  long  ago  as  he  could  re- 
member,  Mary  Bowen  was  in  possession  of  tbe  land  now  held 
by  the  defendant,  and  that  she  died  in  j^ossessiou;  she  Lad 
some  land  inclosed  in  fence  down  as  far  south  ns  the, road;  slie 
used  to  live  four  or  five  hundred  paces  south  of  the  road,  but 
that  just  before  the  war  she  moved  down  close  to  the  north  side 
of  the  highway.  That  about  fourteen  or  fifteen  years  ago,  Jo- 
hannes Putnam  showed  him  his  west  line,  and  told  him  he 
began  at  the  Mohawk  river,  and  ran  northerly  nearly  to  the 
highway,  to  a  pine  tree,  and  that  the  land  north  of  that  was  his 
sister's,  Mary  Bowen.  That  when  Johannes  showed  him  this 
line,  Mary  was  in  possession  of  the  land  north  of  the  road. 
That  about  seven  or  eight  years  ago,  Francis  I.  Putnam  put  up 
a  stone  near  the  pine  tree  shown  him  by  Johannes,  and  said 
that  was  his  comer;  and  that  at  this  time  the  defendant  was  in 
possession  of  most  of  the  land  on  the  north  side  of  the  road, 
which  he  now  holds.  That  the  whole  of  the  land  now  held  by 
the  defendant  was  not  cleared  or  in  fence  at  the  time  of  Mary 
Bowen's  death. 

Jacob  Hall,  another  witness  on  the  part  of  the  defendant, 
swore  that  about  thirty-six  years  ago  Johannes  Putnam  told 
him  his  land  went  no  further  north  than  the  road,  and  that 
Mary  Bowen  owned  the  land  north  of  the  road.  That  at  this 
time,  or  shortly  after,  Mary  Bowen  lived  near  the  road;  she  had 
before  lived  further  north.  Johannes  Putnam  called  the  wit- 
ness particularly  to  show  him  where  his  line  was.  It  appeared 
also,  by  the  testimony  of  Abraham  Conyne,  that  about  ten  years 
ago  he  applied  to  Francis  I.  Putnam,  to  rent  him  part  of  a 
house  that  stood  near  the  road,  on  the  north  side;  that  the  said 
Francis  declined  hiring  it  to  him,  but  referred  him  to  the 
defendant,  of  whom  the  witness  leased  the  house  for  one  year; 
the  witness  understood  that  Putnam 'did  not  claim  north  of  the 
road.  Lewis  Clement  also  testified  that  about  seven  or  eight 
years  ago  he  assisted  Francis  I.  Putnam  in  making  a  fence  be- 
tween these  lots  on  the  south  side  of  the  road;  that  the  defend- 
ant came  to  them  and  inquired  of  Putnam  if  he  was  making 
the  fence  on  the  line,  to  which  he  answered  that  he  was,  as  it 
had  been  shown  by  Jacob  Bees  and  the  defendant.  It  ap- 
peared also  that  Mary  Bowen  died  about  fifteen  years  ago. 

On  the  part  of  the  plaintiff  it  appeared  that  part  of  the 
premises  in  question  adjoining  the  road  were  unimproved  at 
the  expiration  of  the  war.  It- also  appeared  that  about  six  or 
seven  years  ago  the  lessors  of  the  plidntiff  claimed  the  premises 
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by  threaiemng  to  dispossess  one  Peter  Lawrence,  who  after- 
ward took  a  lease  under  them.  But  Lawrence  had  the  posses- 
sion from  Jacob  Bees,  who  held  under  Abraham  Conjne,  who, 
it  appears^  had  hired  it  from  the  defendant. 

The  partition  deed  between  the  ancestors  of  the  parties  bears 
date  in  the  year  1765,  wherein  lot  number  one,  claimed  bj  the 
lessors  of  the  plaintiff,  is  described  beginning  at  the  Mohawk 
river,  and  running  a  northerly  course  thirty-six  chains,  describ- 
ing no  monument  at  the  termination  of  this  line.  It  appears 
from  the  testimony  of  the  surveyor  that  to  extend  this  line 
northerly  the  number  of  chains  given  in  the  deed,  and  then 
pursue  the  other  given  courses,  would  include  part  of  the 
premises  in  question.  But  the  testimony  on  the  part  of  the 
defendant  appears  to  me  to  be  strong  and  irresistible  with 
respect  to  the  actual  possesaon  for  a  long  series  of  years;  and 
that  in  fact  no  possession  was  ever  had  of  the  premises  by  the 
lessors  of  the  plaintiff,  or  their  father  under  that  deed.  And 
that,  admitting  the  deed  to  cover  the  land,  still  the  plaintiffs, 
and  those  under  whom  they  claim,  have  abandoned  it  for  such 
a  length  of  time  as  to  preclude  them  from  a  recovery,  at  least 
in  this  form  of  action.  It  is  true  a  man  may  be  mistaken  with 
respect  to  his  title,  and  perhaps  ought  not  to  be  concluded  by 
his  confession,  if  made  under  circumstances  inducing  a  suspi- 
cion of  imposition  or  ignorance,  neither  of  which  appears  in 
this  circumstance,  and  when  acquiesced  in  for  a  length  of  time, 
as  in  the  present  case,  he  ought  to  be  concluded.  It  appears 
that  the  premises  lay  north  of  and  adjoining  to  the  highway, 
which  is  the  division  line  between  the  parties,  according  to 
their  present  possessions;  the  lands  of  the  plaintiff  lying  to 
the  south,  and  those  of  the  defendant  to  the  north  of  this  road. 
Two  witnesses  on  the  part  of  the  defendant  testify  that  as  much 
as  thirty-six  years  ago,  which  must  have  been  very  shortly  after 
the  partition,  Mary  Bowen  was  in  the  possession  of  the  prem- 
ises, the  possession  of  Johannes  Putnam  going  no  further  north 
than  the  highway;  and  it  appears  by  the  testimony  of  one 
witness  that  as  far  back  as  the  period  above  mentioned,  Johannes 
Putnam  showed  him  the  line  between  him  and  his  sister  Maiy, 
and  declared  to  him  that  his  land  went  no  further  north  than 
to  the  road;  that  the  land  north  of  the  road  was  his  sister 
Maiy^s.  The  same  declaration  was  made  to  another  witness 
about  fourteen  or  fifteen  years  ago,  and  since  the  death  of 
Johannes  Putnam,  the  lessors  of  the  plaintiff  have  repeatedly 
recognized  the  same  line,  both  by  their  declarations  and  acts. 
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and  never  showed  any  dissaiisfaoiion  untQ  about  six  or  seven 
years  ago.  Thns  it  is  clear  and  conclusive  from  the  testimony 
that  the  defendant  and  Maiy  Bo  wen,  his,  mother,  under  whom 
he  claims,  have  been  in  possession  of  the  premises  for  at  least 
thirty-six  years,  claiming  them  and  using  them  as  their  own, 
adversely  to  any  other  claim,  and  with  such  repeated  recogni- 
tions by  the  lessors  of  the  plaintiff  and  their  father,  of  the 
right  of  Mary  Bown,  as  to  show  conclusively  that  they  dis- 
claimed having  any  right  or  title  to  the  premises,  which  is 
safiScient  to  rebut  every  presumption  that  Mary  Bowen  held 
under  them.  The  premises  being  held  under  such  circum- 
stances  for  such  a  length  of  time,  is,  we  think,  sufficient  to 
protect  the  possession  against  this  action. 

We  are  of  opinion,  therefore,  that  the  verdict  is  against 
evidence,  and  that  a  new  trial  ought  to  be  granted. 

Being  in  favor  of  a  new  trial,  it  would  be  unnecessaiy  to  give 
an  opinion  on  the  other  question,  did  the  court  entertain  the 
least  doubt  on  the  subject.  The  plaintiff's  deed  gives  thirty-six 
chains  on  the  first  line;  the  defendant  contended  it  ought  only 
to  have  been  twenty-nine  chains,  and  the  testimony  offered  and 
overruled  was  to  prove  that  fact;  this  was  not  to  explain  any 
ambiguity,  but  was  directly  contradictory  to  the  deed»  and  man- 
ifestly inadmissible. 


Nash  v.  Tuppeb. 

8rATUTX  or  LnoTATiONS,  Plsa  of.— Where  a  oontncl  kscmgiilto  be 
enforeed  inastate  other  than  that  in  which  it  was  made,  the  defendant 
may  plead  the  statute  of  limitatioDs  of  the  former,  as  a  bar  to  the 
action. 

AonoH  upon  two  promissory  notes,  made  in  the  state  of 
Connecticut,  and  dated  twenty-eighth  November,  1791.  The 
plaintiff  declared  in  the  ordinary  manner,  adding  a  count  for 
money  had  and  received.  Plea^  turn  assumpeU  and  acHo  non 
accrevU  infra  sex  annoa.  The  plaintiff  replied  specially,  stating 
that  the  notes  were  made  and  given  in  the  state  of  Connecticut 
and  with  reference  to  her  laws;  that  the  cause  of  action  arose 
within  the  jurisdiction  of  that  state;  that  the  statute  of  limita- 
tion of  Connecticut  ran  for  seventeen  years  from  the  time  the 
action  accrued;  and  withdrew  the  count  for  money  had  and 
received. 
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A  general  demurrer  was  interpoeed,  upon  which  the  case 
came  before  the  court. 

EmoU,  for  the  defendant,  stated  thatthe  qnestionin  the  case  was 
how  far  the  laws  of  Connectioat  should  control  the  operation  of 
those  of  New  York,  and  argued  that  although  the  lex  loci  corUradus 
controlled  in  questions  arising  upon  the  validity  of  a  contract, 
yet  where  the  remedy  was  the  point  under  consideration  the  lex 
fori  should  govern;  that  to  take  the  case  out  of  the  statute  of 
this  state  plaintiff  should  have  shown  that  the  defendant  con- 
tinued to  reside  in  Oonnectiout  until  within  the  last  six  years. 
That  the  statute  of  limitations  may  be  pleaded  to  a  foreign  con- 
tract, see  Bobinson  v.  Bland,  W.  BI.  241.  Lord  Mansfield 
lays  down  the  rule,  Id.  288,  that  the  law  of  the  place  where  the 
action  is  brought  is  to  be  considered  in  expounding  and  enforc- 
ing the  contract.  To  the  same  effect  are  DupLein  v.  De  Boven,  2 
Yern.  540;  2  Eames,  853,  Sd  edit.;  Lodge  v.  Phelps,  1  Johna 
Cas.  139.  The  obligation  of  this  contract  is  not  impaired  by 
the  application  of  the  statute  of  the  state  where  the  relief  is 
sought;  the  contract  remains  as  it  was;  but  when  it  is  attempted 
to  be  enforced  against  the  laws  of  New  York,  they  interpose. 
Should  the  contract  be  carried  back  to  Connecticut,  then  the 
statute  here,  and  the  judgment  under  it,  is  of  no  avail.  The 
plaintiff  is  bound  by  our  laws;  he  has  brought  his  action  here, 
and  all  that  he  can  claim  is  the  benefitof  those  laws  to  which  he 
has  resorted. 

Oold^  for  the  plaintiff,  contended  that  by  the  laws  of  Connec- 
ticut, where  this  contract  was  made,  specialties  and  simple  con- 
tracts are  placed  on  the  some  footing;  that  to  say  that  the  laws 
of  New  York  will  consider  as  a  simple  contract  what  the  creditor 
received  as  a  specialty,  is  nothing  else  than  to  expound  the  lexi 
loci  contractuB,  according  to  the  lex  fori.  Upon  the  variance  of 
the  laws  of  different  countries  it  is  laid  down,  2  Fonb.  442,  that 
the  law  where  the  contract  is  made  shall  prevail,  except  where 
reference  was  had  to  the  laws  of  another  state.  A  marriage 
contract  made  in  France  will  be  enforced  according  to  her  laws 
in  England,  though  contrary  to  the  laws  of  England:  FeaxiJbert 
V.  Tiers/,  P.  in  Chan.  208;  as  to  the  validity  of  a  note  not  stamped 
according  to  the  lex  loci,  see  Alves  v.  Hodgson,  7  Tr.  241.  In 
Wright  v.  NuU,  1  H.  Bl.  148,  149,  the  laws  of  Georgia,  on  a 
question  of  confiscation,  were  as  much  regarded  as  they  would 
have  been  in  that  state.  To  the  same  effect.  Burrows  v.  Jermino, 
2  Str.  732;  5  Yin.  Abr.  511,  pi.  22;  Jeioson  v.  Beed,  Loffl,  138; 
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Crawford  t.  Wiilen,  Id.  154.  The  case  of  Mdan  v.  The  Duke  de 
FUtjames,  1  Bos.  &  Pull.  138,  is  decisive;  there  the  remedy  alone 
was  the  point  in  question,  and  it  was  determined  that  a  man 
cannot  be  held  to  bail  in  England  upon  a  contract  to  pay  money 
made  in  France,  when  by  the  laws  of  that  countiy  his  body 
could  not  be  imprisoned  for  the  debt.  If ,  as  is  contended,  the 
statute  of  limitation  merely  suspends  the  remedy,  it  would  be  a 
matter  of  abatement,  and  should  have  been  so  pleaded;  and  the 
defendant  should  have  set  forth  his  residence  in  New  York  for 
the  six  years  last  past,  if  he  thought  to  avail  himself  of  that  de- 
fense. The  doctrine  contended  for  by  opposing  counsel  would 
place  the  right  to  recover  upon  a  contract  wiUiin  the  control 
of  the  debtor,  and  render  judgments  insecure. 

Counsel  further  urged  that  the  laws  of  the  individual  states 
were  entitled  to  the  greatest  respect  on  the  part  of  one  another; 
that  this  obligation  to  respect  the  laws  of  a  sister  state  was 
enforced  by  the  constitutional  provision  that  **  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts ; "  and  sub- 
mitted that  to  allow  the  laws  of  New  York  to  preyent  the  plaint- 
iff from  recovering  would  be  a  violation  of  that  prohibition. 

By  Court,  Lkwis,  C.  J.  This  is  an  action  of  cuisumpsU  on  two 
promissory  notes  made  by  the  defendant  to  the  plaintiff.  The 
question  arising  on  the  pleadings  is,  shall  the  lex  loci  contractus 
gOYcm,  or  shall  it  not? 

It  is  a  well  settled  rule,  that  contracts,  vnth  a  few  exceptions, 
are  to  be  construed  according  to  the  laws  of  that  country  in 
reference  to  which  they  are  made.  But  it  is  equally  well  settled, 
that  the  remedy  on  them  must  be  prosecuted  according  to  the 
laws  of  that  country  in  which  the  remedy  is  sought.  In  the 
case  of  Duplein  t.  De  Boven^  the  cause  of  action  was  in  France; 
it  was  on  a  judgment  obtained  in  that  country.  The  defendant 
pleaded  the  statute  of  limitations,  and  held  a  good  bar  to  the 
action. 

In  Lodge  v.  Fhe^,  decided  in  October  term,  1799,  it  was  held 
that  though  promissory  notes,  made  in  Connecticut,  were  not 
there  negotiable,  they  might  be  negotiated  here  and  a  suit  main- 
tained on  them  in  the  name  of  the  indorsee.  For  that  the  prin- 
ciple of  the  lex  loci  shall  not  affect  the  form  of  action,  but  shall 
have  reference  only  to  the  nature  and  construction  of  the  con- 
tract, and  its  legal  effect;  not  to  the  mode  of  enforcing  it. 

In  a  much  earlier  case,  yiz. :  that  of  Page  v.  Cable,  decided  in 
this  court,  in  April  term,  1795,  the  precise  question  now  before 
OB  came  under  consideration.    It  was  an  action  of  asaumpsU,  on 
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a  promissory  note  made  in  Oonneotioat,  by  George  Cable  to 
Jonathan  Cable,  the  defendant,  and  by  him  indorsed  to  David 
Page,  the  plaintiff.  The  whole  transaction  took  place  in  Con- 
necticut. The  plaintiff  declared,  first,  under  our  statute  as  in- 
dorsee; secondly,  on  the  indorsement  as  a  special  engagement, 
setting  forth  the  contract  as  originating  in  Connecticut,  and  the 
defendant  as  guaranteeing  the  payment  by  George  Cable,  and 
on  his  default  engaging  to  pay  for  him. 

The  defendant  pleaded  the  statute  of  limitations  of  this  state, 
and  the  plaintiff  demurred,  alleging  for  cause  that  no  such 
statute  existed  in  Connecticut,  where  the  cause  of  action  arose. 
The  court  said  that  the  plaintiff,  having  elected  to  prosecute  his 
suit  in  this  state,  he  must  pursue  his  remedy  agreeable  to  our 
laws,  and  that  our  courts  could  not  dispense  with  an  adherence 
to  the  requisites  of  time,  place  and  manner  of  commencing  and 
prosecuting  a  suit  because  the  cause  of  action  arose  in  another 
state.  They  conceived  that  such  adherence  by  no  means  im- 
paired the  obligation  of  the  contract,  and  they  gave  judgment 
for  the  defendant. 

The  correctness  of  those  decisions  I  feel  no  disposition  to 
controvert.  But  conceiving  the  law  on  the  point  as  settled,  we 
are  of  opinion  judgment  must  be  for  the  defendant,  and  mth 
this  opinion  the  Scotch  and  Dutch  laws  accord,  as  will  appear 
from  Erskine's  Institutes,  vol.  2,  581, 582;  2  Kames's  Equity, 
858;  2  Huberi  Praelectiones,  book  1,  tit.  8;  De  Conflieta 
Legum,  sec.  7. 

LiviNasTON,  J.y  dissenting. 

Judgment  for  the  defendant. 

Noticing  this  case  as  authority,  Kent  (2  Com.  463)  says:  **  The  statute 
of  limitationB  of  the  state  in  whose  courts  a  suit  is  prosecuted,  must  pre* 
vail  in  all  actions.  To  guard,  however,  against  the  inconvenience  of  sus- 
taining and  enforcing  stale  demands,  not  yet  harrcd  by  a  residence  under 
the  change 'of  domicile,  a  presumption  of  payment  will  he  indulged,  and 
may  attach  to  and  destroy  the  right  of  recovery." 

The  case  is  cited  by  Parsons  (2  Cont  588),  where  he  says:  "  But  on  the 
trial,  and  in  respect  to  all  questions  as  to  the  forms,  or  methods,  or  conduct 
of  process  or  remedy,  the  law  of  the  place  of  the  forum  is  applied." 
Again:  '*  It  seems  quite  well  established  that  a  foreigner  bringing  an  ac- 
tion on  a  debt  which  is  barred  by  the  lapse  of  time  in  the  state  where  it  is 
sued,  but  would  not  be  at  home,  i»  buond  by  the  law  of  the  forum,  and 
cannot  recover  payment."    Id.  590. 

Story  on  the  Conflict  of  Laws,  sec.  470,  noticing  the  case,  says:  ''The 
forms  of  remedies  and  the  order  of  judicial  proceedings  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  without  any  regard 
to  the  domicile  of  the  parties,  the  origin  of  the  right,  or  the  country  of  the 
act." 
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Leavenworth  v.  Delafisld. 
Same  v.  Dale. 

p.  CAxncB,  078.) 

GxirKBAL  Ayeraob,  what  Subject  To.— Wages  and  provisions  neces- 
sary for  the  support  of  the  crew  during  the  detention  of  a  vessel  cap- 
tured and  carried  in  for  adjudication,  are  properly  subjects  of  general 
average. 

Pbeioht,  Estimation  op  in  Case  op  Capture.— If  a  vessel  be  cap- 
tured during  her  voyage,  the  freight  will  be  chargeable  up  to  the  day  of 
such  capture,  in  a  settlement  of  proportion  for  general  average. 

Amount  on  which  General  Avfragb  Calculated.— The  amount 
on  which  a  general  average,  in  casA  of  capture,  is  to  be  calculated,  is 
the  first  cost  or  invoice  price  of  the  carf^o,  and  chai^ges  at  the  port  of 
departure;  on  the  vessel,  four-fifths  of  its  v%lue  at  the  same  place; 
and  on  the  freight  at  one-half  agreed  to  he  pa^d. 

AonoNs  of  policies  on  insoranoe  from  New  Tork  to  Ha^re  de 
Ghrace.  The  first  was  a  policy  on  the  freight,  valued  at  two 
thousand  dollars;  the  other  on  the  ship,  valued  at  seven  thou- 
sand dollars. 

The  facts  were  thus  stated,  and  the  opinion  of  the  court  asked 
thereon:  July  23, 1801.  The  vessel  sailed  from  New  York  on 
her  voyage.  September  4,  1801,  she  was  captured  in  the 
British  channel,  and  carried  into  Bamsgate.  November  12, 
1801,  an  abandonment  was  made  of  both  policies  to  the  defend* 
ants  in  the  two  causes,  which  they  refused  to  accept.  January 
4,  1802,  she  was  liberated,  and  after  sailed  for  Havre,  where 
she  arrived  and  delivered  her  cargo.  November,  1802,  the  de- 
fendants accepted  the  abandonments  and  consented  to  verdicts 
against  them,  subject  to  calculations  as  to  the  amount  to  be  re* 
covered  against  them  on  incidental  causes. 

It  was  agreed  that  the  court  charges  and  other  expenses  at« 
tending  the  reclamation  of  the  property,  including  port  charges, 
and  exclusive  of  wages  and  provisions,  amounted  to  four  thou- 
sand one  hundred  and  twenty-one  dollars  and  twenty-four  cents; 
that  the  ship's  crew  consisted  of  a  captain,  mate,  seaman,  a 
cook  and.  boy,  whose  monthly  wages  amounted  to  two  hundred 
and  twenty-one  dollars,  their  provisions  to  one  hundred  and  ten 
dollars  and  fifty  cents;  that  the  vessel  had  performed  eight- 
ninths  of  her  voyage  as  to  distance  when  she  was  captured. 

Upon  these  facts  and  admissions,  the  following  questions 
were  submitted  to  the  consideration  of  the  court: 

1.  Whether  the  wages  and  provisions  of  the  crew  are  to  be 
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brought  into  general  average,  or  to  be  a  charge  on  the  freight 
only? 

2.  If  on  freight  only,  whether:  First.  The  plaintiff  is  entitled 
torecoYerthe  whole  from  the  underwriters  on  freight;  or,  Second. 
Whether  the  underwriters  on  the  vessel  shall  pay  the  whole;  or, 
Third.  Whether  the  plaintiff  is  to  recover  part  from  the  under- 
writers on  the  freight,  and  the  residue  from  the  underwriters 
on  the  vessel. 

3.  If  the  latter  is  to  be  the  result,  then  whether:  First.  The  un- 
derwriters on  the  freight  are  to  pay  eight-ninths  of  the  expenses 
for  wages  and  provisions,  and  those  on  the  ship  the  other  ninth; 
or.  Second.  Are  the  underwriters  on  the  freight  to  pay  so  much 
as  accrued  up  to  the  twelfth  of  November,  1801,  the  day  of  aban* 
donment,  or  the  fourth  day  of  September,  the  day  of  capture; 
and  the  underwriters  on  the  vessel  what  was  incurred  from  that 
day  to  the  fourth  of  January,  1802,  when  the  property  was  liber- 
ated; or.  Third.  What  other  rule  of  apportionment  is  to  be 
adopted. 

4.  In  calculating  the  general  average,  is  the  cost  of  the  cargo 
here,  or  value  at  the  port  of  destination,  to  be  the  sum  on 
whidi  the  estimate  is  to  be  made  ? 

LivmosTON,  J.,  delivered  the  opinion  of  the  court: 
It  is  matter  of  surprise  that  questions  which  must  frequently 
have  occurred  in  so  commercial  a  country  as  Great  Britain,  and 
where  so  large  a  capital  is  employed  in  insurance,  have  not 
been  decided  in  any  of  her  courts.  We  must  therefore  en- 
deavor to  discover  what  is  reasonable  and  most  conformable  to 
the  ancient  laws  and  usages  of  other  conmiercial  nations;  for 
where  precedents  are  not  to  be  found,  the  practice  of  such 
countries  may  be  deemed  the  best  guide  on  the  subject  of  mari^ 
time  law. 

We  are  then  first  to  determine,  whether  wages  and  provis- 
ions, during  a  detention  after  capture  form  a  general  average,  or 
fall  on  the  freight  only?  When  it  is  considered  that  capture  is 
a  disaster  which  generally  happens  without  fault  of  the  owner 
of  goods  or  vessel,  but  by  superior  force,  against  which  no  hu- 
man precaution  can  always  provide,  and  that  the  expenses  here 
in  dispute  &re  incurred  in  consequence  of  this  ins  major,  or  casus 
forluUus,  and  for  the  common  benefit  of  all,  it  is  not  easy  to 
assign  a  reason  why  they  should  be  borne  by  one  of  the  parties 
in  misfortune  rather  than  another.  Of  little  advantage  would 
it  be  to  claim  a  valuable  property,  after  capture,  unless  the 
nuudners  remained  for  the  purpose  of  proceeding  to  the  port  of 
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discharge  in  case  of  liberation.  It  would  otherwise,  if  acquit- 
ted, be  exposed  to  perish,  or  be  sold  at  great  disadyantage.  It 
was  said  on  the  argument  that  the  master  was  not  obliged  to 
detain  his  crew.  Whether  it  be  compulsory  on  him  to  do  so  or 
not,  is  of  no  moment.  It  is  sufficient  that  he  has  done  it  in 
the  present  case;  that  he  has  acted  with  good  faith,  and  that 
such  detention  was  manifestly  for  the  general  weal.  It  may 
well  be  doubted,  however,  whether  it  is  not  obligatory  on  him 
to  keep  them  at  least  a  reasonable  time;  for  idle  would  it  be,  in 
many  cases,  to  labor  for  a  recovery  of  the  property  unless  it 
could  afterward  be  conveyed  to  its  intended  port.  The  cargo, 
in  this  case,  might  have  been  sacrificed  in  England,  if  the  crew 
had  been  immediately  discharged.  Nor  is  it  just,  as  respects 
this  useful  class  of  men,  instantly  to  dismiss  Uiem  in  a  foreign 
country  after  an  accident  of  this  kind,  without  affording  them 
an  opportunity  of  knowing  the  fate  of  the  property,  and  a 
chance  of  defending  and  receiving  their  wages.  At  any  rate, 
the  objection  comes  awkwardly  from  any  of  those  who  have  de- 
rived a  certain  benefit  from  the  detention  of  this  crew,  without 
which  there  would  probably  have  been  a  total  instead  of  a  par- 
tial loss.  But  without  recurring  to  first  principles,  or  searching 
for  precedents,  bit  not  matter  of  contract  between  the  differ- 
ent classes  of  underwriters  to  regard  expenses  of  this  kind  as  a 
subject  of  general  contribution?  Eveiy  policy  contains  a 
clause  that  **  in  case  of  loss  or  misfortune,  if  it  shall  be  neces- 
sary for  the  assured,  his  factors,  servants,  or  assigns,  to  sue, 
labor  and  travel  for,  in  and  about  the  safeguard  and  recovery  of 
the  property,"  the  several  underwriters,  **  promise  to  contribute 
to  the  charge  thereof  according  to  the  quantity  of  the  sum  by 
them  insured."  Now  if  a  charge  for  extra  wages  and  provis- 
ions be  one,  as  it  certainly  is,  which  accrues  in  consequence  of 
the  labor  and  travel  thus  enjoined,  and  be  absolutely  necessary 
to  give  effect  to  such  pursuit,  the  parties  to  the  different  insur- 
ances have  consented  to  its  being  apportioned  among  them.  In 
conformity  with  this  stipulation  is  the  practice  of  most  of  the 
commercial  nations  whose  usages  are  known  to  us. 

Bicard,  who  treats  of  the  commerce  of  Amsterdam,  and  after 
him  Beawes,  in  his  Lex  Mercatoria,  says:  '*  If  a  ship  be  taken 
by  force,  and  carried  into  some  port,  and  the  men  remain  on 
board  to  take  care  of  and  reclaim  her,  the  wages  and  expenses 
of  the  ship's  company,  during  the  arrest,  shall  be  brought  into 
general  average:  Page  150.  For  this  rule  the  author  just  cited 
assigns  this  very  obvious  reason:  ''As  the  crew,"  says  he,  ''  re« 
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mained  on  board  during  an  endeavor  to  reclaim  her,  these  ex- 
penses were  occasioned  with  the  sole  view  of  preserving^  the 
ship  and  cargo  for  their  proprietors." 

In  England  it  is  settled  that  if  a  ship  be  obliged  to  put  into 
port  to  repair,  and  this  be  necessary  for  (he  safety  of  all,  the 
charges  of  unloading,  reloading,  and  taking  care  of  the  cargo, 
and  also  the  wages  and  provisions  of  the  workmen  hired  to  re- 
pair  her  become  a  general  average:  Da  Costa  v.  Newnkam,  2  T. 
B.  407.  The  accident  in  the  case  of  Da  Cosia  t.  Neumham  had 
happened  to  the  ship  alone,  and  might,  in  some  measure,  have 
been  owing  to  her  feeble  or  impaired  condition.  It  would  have 
been  more  reasonable,  therefore,  that  her  owner,  or  under* 
writer,  should  have  defrayed  all  these  expenses  himself  than  in 
cases  where  the  peril  falls  at  once  as  well  on  the  goods  as  on 
the  vessel,  without  room  to  impute  fault  or  neglect  to  the  owoer 
of  either.  In  such  a  case,  then,  it  can  hardly  be  doubted  that 
the  court  of  king's  bench,  to  be  consistent,  would  consider  every 
consequential  expense  for  the  preservation  of  the  whole  a  general 
average.  In  Da  Costa  v.  Neumham^  the  crew  having  been  dis- 
missed before  the  vessel  was  repaired,  it  became  unnecessary  to 
decide  by  whom  a  charge  for  seamen's  wages  and  provisions  was 
to  be  borne. 

In  France,  the  extra  wages  of  a  crew,  when  a  vessel  puts  into 
port,  and  remains  there  to  avoid  an  enemy ,  are  a  gross  average: 
1  Emerig,  656.  The  same  author  informs  us  that  all  bond  fde 
expenses  to  obtain  the  release  of  a  vessel  become  a  general 
average:  Vandenheuval  v.  United  Ins,  Co.,  1  Johns.  406.  If  the 
property  be  released,  and  after  quoting  the  same  passage  from 
Bicard,  which  has  been  cited  from  Beawes,  he  observes  that 
in  France  the  question  has  uniformly  been  thus  decided  when^ 
ever  it  occurred:  Id.  631. 

As  we  are  of  opinion,  therefore,  that  the  sums  expended  in 
this  way  during  a  detention  which  follows  a  capture  are  to  be 
reimbursed  ratably  by  all.  The  second  question  may  be  consid- 
ered as  also  disposed  of,  and  we  will  next  see  if  in  the  present 
instance  the  underwriters  on  the  freight  are  to  pay  eight-ninths 
of  the  sum  assessed  on  that  article,  and  those  on  the  ship  the 
other  ninth,  or  whether  the  former  are  to  pay  such  part  as  ac- 
crued before  the  abandonment,  and  the  latter  what  arose  be- 
tween the  abandonment  and  the  time  of  her  release  ? 

According  to  a  decision  of  this  court  in  the  case  of  T?ie  United 
Ins.  Co.  V.  Lenox,  the  underwriters  on  the  freight  are  entitled, 
in  virtue  of    the  abandonment,  to  all  the  Sophia's  earnings 
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preTioos  to  her  capture;   that  is,  to  eight-ninths,  and  those  on 
the  ship  to  the  remaining  ninth.    Hence,  a  difScultjis  supposed 
to  occur  to  apportion  the  part  of  the  average  which  falls  on  the 
freight  among  those  two  classes  of  assurers.    The  apportion- 
ment, although  a  little  more  complex,  is  neyertheless  easily 
made.     As  all  freight  would  probably  have  been  lost  in  conse- 
quence of  the  capture,  if  the  property  had  been  condemned,  the 
underwriters  on  freight  and  on  vessel  being  severally  entitled  to 
eight-ninths  and  one-ninth  thereof,  such  was  the  ratio  of  their 
respective  interests  in  this  subject  while  in  admiralty.     It, 
therefore,  follows  that  in  the  same  proportion  should  they  con- 
tribute, as  it  respects  the  freight,  to  the  expenses  of  reclaiming 
it,  regardless  as  to  how  much  had  accrued  antecedently,  and 
how  much  subsequently  to  the  day  of  abandonment.    By  a 
restoration  of  the  property,  the  insurers  on  freight  receive  eight- 
ninths,  and  those  on  the  vessel  one-ninth.    Nothing,  therefore, 
can  be  clearer  than  that  the  expenses,  as  they  relate  to  this 
article,  must  be  defrayed  by  them  in  like  proportion.     The  last 
point  submitted  respects  the  matter  of  calculating  the  average. 
Is  it  to  be  on  the  first  cost  of  the  cargo,  or  on  its  value  abroad, 
and  how  are  the  vessel  and  freight  to  be  appraised?    It  is  diffi- 
cult to  adopt  any  rule  sufficiently  certain,  and  yet  free  of  every 
exception. 

In  an  average  arising  from  jettisons,  the  English  practice  is 
to  regulate  the  contribution  by  the  clear  price  which  the  goods 
would  have  yielded  at  the  port  of  destination,  **  it  being  equita- 
ble/' says  Abbott,  *'  that  the  person  whose  loss  has  procured  the 
arrival  of  the  vessel  should  be  placed  in  the  same  situation  with 
those  whose  property  has  reached  its  port  in  safety: "  Abbott, 
262.     If  all  the  goods,  as  well  those  which  arrive  as  those  which 
have  been  cast  into  the  sea,  are  to  be  estimated  at  their  foreign 
value,  the  result  will  be  nearly  the  same,  provided  there  be  an 
equal  advance  on  all,  as  if  the  first  cost  be  resorted  to  as  the 
standard  of  their  worth.     I  cannot  perceive  much  force  in  the 
reason  assigned  by  the  learned  author  in  favor  of  this  mode. 
With  regard  to  vessel  and  freight,  various  regulations  have  been 
established  by  different  states  as  to  the  degree  in  which  they 
shall  be  liable  to  contribute,  which  only  show  how  im2)OBsible  it 
is  to  find  any  rule  that  shall  operate  universally  and  with  equal 
justice  on  the  different  persons  concerned..    In  England,  Mar- 
shall, following  Molloy,  and  speaking  of  jettisons,  says  the  ship 
oontributes  for  her  full  value  at  her  port  of  delivery,  and  the 
freight  pays  according  to  its  value  at  the  same  place,  after  de- 
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ducidng  seamen's  wages  and  certain  other  charges:  Marshall, 
467.   I  cannot  subscribe  to  the  equity  of  this  mode  of  adjustment, 
as  it  relates  to  the  reesel  and  freight.    Pothier,  in  his  treatise 
on  Maritime  Contracts,  also  exclaims  against  it.      **As  the 
freight,"  says  he, ''  is  odIj  dae  to  the  owner  of  a  yessel,  as  a 
kind  of  indemnity  for  her  deterioration  and  expenses  incurred  by 
the  voyage,  it  is  subjecting  him  to  a  double  burden  to  make  h\n\ 
contribute  for  the  entire  value  of  the  vessel  and  of  the  freight. 
Our  ordinance,  therefore,  has  adopted  the  middle  course  of 
making  him  contribute  for  one-half  of  the  value  of  each:"  Vol. 
n,  n.  119,  p.  411.     Other  states  make  the  vessel  contribute  for 
half  her  value  and  one-third  of  her  freight:  Marshall,  467.    As 
the  rule  is  not  accurately  defined  by  the  law  of  England,  and 
the  one  adduced  applied  to  cases  of  j^tison  only,  we  are  at  lib- 
erty to  make  one  for  ourselves.    The  injustice  of  making  the 
ship  and  freight  contribute  for  their  full  value  has  already  been 
stated.    The  first  will  be  injured  by  the  voyage,  and  oftentimes 
the  whole  freight  received  will  not  be  equal  to  the  expenses  and 
disbursements  to  which  the  owner  has  been  exposed.    Valuing 
the  property  at  the  port  of  discharge  is  also  liable  to  difficulty 
and  embarrassment.    In  many  cases  of  a  contribution,  the  ves- 
sel may  not  reach  her  port,  which  would  have  been  the  case  here 
if  she  had  been  condemned;  and  if  she  does,  the  vessel  is  very 
rarely  sold  there,  and  some  calculation  must  always  be  necessary 
to  e]dubit  what  are  the  net  sales  of  the  cargo.   It  will,  therefore, 
be  a  rule  less  liable  to  objection,  will  suit  the  greatest  number 
of  cases,  and  not  be  affected  by  the  fluctuations  of  markets  or 
other  contingencies,  and  certainly  most  easy  of  practice,  always 
to  value  the  goods  at  the  invoice  price,  that  is,  at  their  first  cost, 
without  regard  to  their  price  abroad.    What  value  to  put  on  the 
vessel  and  freight,  to  do  complete  justice,  is  more  difficult,  per- 
haps impracticable.     To  take  their  full  worth  will  not  do.   After 
the  best  refiection  we  have  been  able  to  bestow  on  the  subject 
we  are  for  valuing  the  vessel  at  four-fifths  of  her  original  cost, 
reckoning  nothing  for  provisions  or  wages  paid  in  advance;  and 
the  freight  at  one-half  of  the  gross  sum  agreed  to  be  paid.     This 
rule  may  be  deemed  arbitrary;  so  will  any  other  that  can  be  de- 
vised; and  yet,  perhaps,  it  will  come  as  near  as  any  other  in 
producing  a  contribution  in  proportion  to  the  real  interest  of 
each  which  may  be  in  jeopardy.    It  is  seldom  a  vessel  will  sell 
for  more,  after  a  voyage,  than  four-fifths  of  what  she  cost;  and, 
of  course,  the  owner  is  not  more  than  that  a  gainer  by  her  being 
released;  so  neither  will  his  freight  clear  to  him  more,  if  as  much, 
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as  one-half  which  is  contracted  to  be  paid.  The  same  course  of 
adjustment  must  be  ptursued  between  underwriters. 

Upon  the  whole,  therefore,  our  judgment  is  that  the  mariners' 
wages  and  provisions  (Penny  d  Scriber  v.  N.  Y,  Ins,  Co.,  8 
Gaines,  155),  from  the  time  of  the  Sophia's  capture  to  the  day  of 
her  leaving  Bamsgate  (it  not  appearing  that  she  remained  there 
unnecessarily  after  her  liberation),  be  added  to  the  other  expenses 
of  reclaiming  the  property;  and  that  this  aggregate  sum  be  pa^d 
by  the  several  underwriters  on  the  vessel,  cargo  and  freight. 
That  in  ascertaining  the  proportion  or  amount  of  their  respective 
contributions,  the  cargo  must  be  valued  at  its  first  cost  and 
charges  at  the  port  of  departure;  the  vessel  at  four-fifths  of  her 
actual  value,  at  the  same  place,  exclusive  of  outfits,  and  without 
regard  to  any  valuation  in  the  policy;  and  the  freight  at  one- 
half  of  what  was  agreed  to  be  paid  at  Havre.  That  the  under- 
writers on  freight  pay  eight-ninths  of  the  sum  which,  on  this 
calculation,  shall  fall  on  the  freight;  and  those  on  the  ship  the 
whole  of  the  contribution  which  shall  belong  to  her,  and  also 
one-ninth  of  that  which  is  to  be  borne  by  the  freight;  and  those 
on  the  cargo  the  residue. 

Judgment  accordingly. 

Waors  op  Cbew  and  Provisions  bm  sabjeets  of  general  average  are 
very  much  questioned.  In  Spqford  v.  Dodge,  14  Mass.  66,  it  was  denied 
that  these  ought  to  be  subjects  of  general  average.  Mr.  Justice  Jackson, 
giringthe  opinion  of  the  court,  said:  "The  necessary  costs  and  charges 
incurred  in  claiming  and  obtaining  the  restoration  of  the  ship  aud  cargo 
are  undoubtedly  to  be  allowed  as  a  general  average.  As  to  the  wages  and 
provisions  of  the  crew,  we  are  unable  to  see  any  ground  on  which  we  can 
allow  them."  Notwithstanding.  Phillips  in  his  work  on  Insurance,  sec. 
1332,  says:  '*  If  the  crew  are  detained  during  delay  to  claim  a  captured 
ship  and  cargo  for  the  purpose  of  prosecuting  the  voyage  on  a  decree  for 
release,  the  expense  of  their  wages  and  provisions  during  such  detention  is 
to  be  contributed  for."  And  he  prefers  to  agree  with  Livingston,  J.,  in 
Leavemcorth  v.  DeU^field,  And  Parsons  also  concurs  in  thb  view.  Ho  says: 
"  If  a  vessel  be  captured,  the  expenses  incurred  in  efforts  to  recover  the 
proi)erty,  together  with  those  necessarily  caused  by  the  delay,  constitute 
a  genend  average  loss.  If  the  crew  are  detained  during  a  delay  caused  by 
such  a  necessity  that  the  master  may  have  his  crew  ready  for  prosecuting 
the  voyage  if  his  ship  is  released,  this  would  raise  a  somewhat  different 
question.  Still  we  should  be  inclined  to  say  that  their  wages  and  provig. 
ions  should  be  contributed  for  in  the  same  way  and  on  the  same  ground  as 
where  a  vessel  is  compelled  by  some  extraordinary  peril  to  seek  a  port  of 
repair."  Marine  Insurance,  pp.  259-262.  See  further,  agreeing  with  this 
Tiew:    Hwrtin  v.  Phcenix  Imuranee  Company,  1  Wash.  C.  C.  400. 

Value  op  Gaboo. —  In  regard  to  the  mode  of  estimating  the  cargo, 
Sedgwick,  in  his  work  on  Damages,  p.  253,  says:  '*  It  seems  to  be  well 
settled  in  this  country  that  the  value  of  the  cargo  is  to  be  arrived  at  by 
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takiiig  the  invoice  prices  instead  of  institntinpf  any  inqniry  into  the  market 
valne;  and  this  also  applies  to  cases  of  partial  or  total  loss."  In  a  note  he 
says:  "This  was  the  mle  laid  in  the  case  of  Leavenworth  v.  Delq/ield,  1 
Oaines,  673,  and  has  been  acted  on  ever  since.  The  principle  has  bcMen 
recently  somewhat  shaken  by  Judge  Betts  in  the  District  Court  of  the 
United  States."  TheMviualSc^fety  Insurance  Company  y.  TheOeorge,  Olcoit, 
157,  is  the  case  referred  to.  In  this  case  it  was  not  decided  what  rule 
should  be  adopted  in  reference  to  the  value  of  the  cai^,  the  judge  saying: 
"  On  the  argument,  the  counsel  on  both  sides  agree  to  accept  the  invoice 
prices  and  bills  of  lading  as  proof  of  the  true  value  of  the  cargo,  and  the 
policy  as  evidence  of  the  value  of  the  freight;  and  that  agreement  renders 
it  unnecessary  to  inquire  what  effect  in  law  those  documents  would  be  en- 
titled to  upon  the  question  of  actual  value  of  the  cargo  at  the  time  and 
place  of  its  shipment,  or  of  the  freight  at  the  time  of  loss."  But  it  is  evi- 
dent, however,  that  had  the  question  been  presented,  the  court  was  not 
disposed  to  follow  the  decision  of  Livingston,  J.  The  language  of  Parsons 
on  this  head  is:  "It  is  the  general  rule  of  all  contributory  maritime  inter- 
ests, that  their  contributory  value  is  that  which  they  have  at  the  time  and 
place  where  they  are  considered  as  finally  saved.  So  far  as  the  goods  are 
concerned,  this  value  is  ascertainable  in  many  ways.  They  may  be  sold  at 
that  place,  and  their  net  proceeds  then  determine  their  contributory  value. 
If  they  are  not  sold  there  may  be  a  known  market  value,  and  upon  this  b 
founded  their  contributory  value.  In  the  absence  of  these  tests  the  invoice 
value  is  the  foundation  of  the  estimate,  and  this  invoice  value  is  generally 
taken  for  this  purpose  whenever  the  average  is  adjusted  at  some  other  port 
than  the  port  of  destination."  Marine  Insurance,  p.  343.  See  MeLoonv, 
Cumminga,  73  Pa.  St.  08,  holding  that  the  value  of  the  caigo  is  that  esti- 
mated at  the  port  of  destination,  unless  the  voyage  be  interrupted  by  dis- 
aster; then  its  value  will  be  that  at  the  port  of  disaster. 

Value  op  Ship  and  Freight.— The  rule  for  estimating  the  value  of 
the  ship  laid  down  by  Livingston,  J.,  is  not  approved  by  Judge  Betts  in 
The  Mutual  8,  Ina,  Co.  v.  The  George,  There  it  was  decided  that  in  ad- 
justing and  settling  general  average  the  contributory  interest  of  the  ship 
is  to  be  estimated  at  her  value  at  her  port  of  departure,  making  reasonable 
allowance  for  wear  and  tear  on  the  voyage,  up  to  the  time  of  the  disaster. 
To  determine  this  value  it  is  said:  "Usually  the  vessel  is  examined  on  the 
part  of  the  underwriters  by  an  experienced  surveyor,  having  knowledge  of 
her  age,  build  and  character,  who  will  be  watchful  to  prevent  an  overvalu- 
ation; and  the  strong  interest  of  the  owner  and  his  agent,  on  the  other 
hand,  to  have  the  policy  a  sufficient  indemnity  in  case  of  loss,  might  in 
the  conflict  of  these  interests  and  views,  secure  an  estimate  sufficiently 
near  the  fair  value  to  answer  the  purpose  of  a  general  ride,  which  would 
prevent  serious  injustice  to  either  party.  It  is  no  more  arbitrary  to  declare 
such  valuation  to  be  that  on  which  the  average  shall  be  estimated  than  to 
direct  one-fifth  or  one-half,  1  Caines,  573;  Abbott,  356;  2  Valin,  2d4-5,  to 
be  deducted  from  the  proved  value  at  the  commencement  of  the  voyage  to 
determine  the  worth  of  the  vessel  at  the  time  of  her  destruction."  Thii 
case  is  more  important  as  it  was  cited  and  its  doctrine  approved  in  77ie  Star 
qf  Hope,  9  Wall.  203,  in  the  opinion  by  Mr.  Justice  CliJGrord.  An  excep- 
tion was  taken  in  that  case  to  an  estimate  by  the  commissioner  based  on 
the  value  of  the  ship  as  stated  in  the  policy.  The  court  say:  "Strictly 
speaking,  the  rule  is  the  value  of  the  ship  antecedent  to  the  injuries  re* 
oeived,  but  as  that  requirement  con  seldom  be  met  the  usual  resort  is  hei 
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Tftlne  at  the  port  of  departure,  making  such  deduction  for  deterioration  as 
appears  to  be  joat  and  reasonable.  No  proofs  on  that  subject,  except  the 
policy  of  insurance,  was  offered  by  either  party,  and  inasmuch  as  ships  are 
seldom  insured  beyond  their  actual  value  the  exception  is  overruled. "  No- 
ticing the  piincipid  case,  Sedgwick  says:  "  In  New  York,  to  arrive  at  the 
value  of  the  vessel,  one^fifth  of  its  value  at  the  time  of  sailing  is  deducted, 
and  the  freight  contributes  on  one-half,  and  is  contributed  for  on  the  whole. 
And  this  principle  of  arbitrary  valuation,  though  the  rate  or  proportion 
may  differ,  prevails,  we  believe,  universally  throughout  the  United  States." 
Damages^p.  253. 


Williams  v.  Smith. 

P  GlIXBi,  1.] 

WliAT  Constitutes  a  Blockade.— To  constitnte  a  blockade,  as  affect- 
ing a  policy  of  insurance,  there  must  oe  an  actual  existing  force  before 
the  port  at  the  time  it  is  entered.  The  animui  reveriendi  of  the  block- 
ading fleet  does  not  continue  the  blockade,  nor  is  the  entry  of  a  neutral, 
after  being  notified,  a  breach  of  his  neutrality,  if  the  blockading  force 
be  not  before  the  port 

What  Considebed  a  Loss  within  Poucr.—If  a  vessel  be  obliged  to 
put  into  port  from  necessity,  and  a  pestilential  disorder  break  out 
which  disables  her  crew  and  renders  it  impossible  for  her  to  pursue 
her  voyage,  it  is  a  loss  within  the  perils  of  a  policy. 

MonoN  for  a  new  trial.  The  action  was  on  a  valued  policy 
on  the  ship  Prosper  from  New  York  to  Algiers,  with  liberty  to 
touch  at  Cadiz.  The  premium  was  fifteen  per  cent.,  with  the 
Qsnal  clause  against  contraband,  but  in  the  margin  was  written 
"on  naval  stores." 

The  leading  facts  of  the  case  were:  The  vessel  sailed  on  the 
twentieth  of  May,  1800,  with  a  cargo  principally  of  naval 
stores.  From  the  thirteenth  to  the  sixteenth  of  June  following 
she  experienced  vexy  severe  weather,  in  consequence  of  which 
she  suffered  serious  damage.  On  the  third  of  July  the  Prosper 
was  boarded  off  Cadiz,  aooording  to  the  testimony  of  the  mate, 
by  a  British  seventy-four;  but  according  to  that  of  two  others, 
by  a  frigate,  who  indorsed  her  papers,  and  warned  her  not  to 
enter  Cadiz,  as  it  was  blockaded.  On  the  fifth,  by  reason  of 
damage,  the  captain,  after  consultation  with  the  mate,  de* 
termined  to  bear  away  for  Cadiz,  in  order  to  insure  the  safety 
of  his  vessel  and  crew.  They  arrived  the  same  day  at  Cadiz, 
though  the  wind  could  have  taken  them  to  the  sea-ports  of  St. 
Lucar's  and  St.  Mary's,  a  few  miles  distant  from  Cadiz.  It 
api>eared  that  the  blockading  force  before  Cadiz  had  left  in 
pursuit  of  a  French  fleet,  leaving,  however,  three  of  four 
frigates  to  continue  the  blockade,  a  force  sufficient  to  render 
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the  entrance  hazardous  to  merc}iant  yessels,  though  the  Spanish 
armament  then  in  Cadiz  consisted  of  twenty  or  thirty  sail  of 
the  line.  Notwithstanding  this,  from  the  evidence  of  a  witness 
who  had,  about  the  middle  of  July,  been  warned  by  one  of 
those  frigates  not  to  enter  Cadiz,  there  was  presumption  that 
even  then  the  British  squadron  was  at  Gibraltar,  about  fourteen 
leagues  distant;  and  on  an  appearance  of  attack  from  the 
Bntish  ships  the  Prosper  was  herself,  while  at  Cadiz,  ordered 
further  up  the  harbor. 

From  a  survey  made  on  the  sixteenth  of  July,  at  the  request 
of  the  captain,  it  was  certified  that  the  ship,  from  her  leaky  state, 
wanted  repairs,  and  therefore  it  would  be  necessaiy  for  her  to 
be  sent  to  a  proper  place  to  unload  her  cargo.  In  consequence 
of  this,  more  than  half  of  her  lading  was  taken  out,  and  the 
vessel  moved  up  to  Putnall,  the  usual  place  for  repairing. 
Whilst  there,  a  species  of  epidemic  fever  broke  out,  which  pre- 
vented all  business,  and  caused  even  the  custom-house  to  be 
shut  up.  The  captain,  to  more  readily  get  away,  after  the  re- 
pairs, had  been  made,  dropped  down  to  Cadiz,  but  was  on  the 
fourteenth  of  October,  in  a  tremendous  storm,  obliged  to  cut 
his  cables,  and  drive  to  sea.  He  was  not  able  to  return  to  Cadiz 
until  the  twenty-fourth,  on  account  of  violent  storms,  and  then 
after  a  survey  it  appeared  that  the  cargo  both  on  shore  and  on 
board,  by  reason  of  the  heat  of  the  climate  and  the  violence  of 
the  gale,  was  deteriorated  more  than  one-half  of  its  original 
value.  It  was  also  in  evidence  that  the  whole  would  not  have 
produced  enough  to  outfit  and  repair  the  ship  for  the  comple- 
tion of  her  voyage,  her  provisions  and  stores  having  been  ex- 
pended in  the  maintenance  of  her  crew.  To  obtain  money  on 
bottomry  was  impossible.  On  the  fifteenth  of  November,  Wil- 
liams, the  plaintiff,  formally  abandoned  the  vessel  and  cargo  to 
the  underwriters,  and  made  a  regular  entiy  of  it  in  the  office  of 
the  consul  for  the  United  States.  On  the  twenty-ninth  the 
Prosper  was  attached  for  money  due  on  a  bottomry  bond. 
Under  this  attachment  the  vessel  was  sold  for  one  thousand 
nine  hundred  and  twenty-five  dollars,  while  her  price  by  the 
bill  of  sale  was  three  thousand  and  five  hundred  dollars,  the 
amount  of  the  bottomry  bond  being  six  thousand  and  five  hun- 
dred dollars.  The  crew  consisted  of  the  master,  mate,  four 
hands,  a  cook  and  a  boy,  a  sufficient  force  for  American  ship  as 
it  appeared,  though  considered  inadequate  generally. 
The  judge  before  whom  the  case  was  tried  charged: 
1.  That  if  the  jury  Were  of  opinion  Cadiz  was  blockaded  by  a 
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competent  force,  and  the  ship  not  forced  from  neoeesiiy  to  enter 
that  port,  and  nerertheless  did  enter  it  after  notice,  the  verdict 
mnfit  be  for  the  defendant; 

2.  That  if  they  were  of  opinion  the  crew  was  not  competent 
for  the  voyage,  they  would  find  in  the  same  manner; 

3.  That  if  the  seizure  under  the  bottomxy  bond  was  made 
before  the  abandonment  of  Cadiz,  the  defendant  would  also  be 
entitled  to  a  verdict;  but  if  the  abandonment  was  previous  to 
the  seizure,  the  plaintiff  would  have  a  right  to  recover  for  a 
total  loss; 

4.  That  if  the  cargo  was  iujured  exceeding  a  moieiy  of  its 
value  at  the  time  of  abandonment,  the  right  of  the  plaintiff 
would  be  the  same; 

5.  That  any  damages  which  arose- in  consequence  of  the  fever 
at  Cadiz,  were  within  the  perils  of  the  policy; 

6.  That  if  the  jury  should  find  in  favor  of  the  defendant,  on 
either  of  the  two  first  points,  it  would  be  su£Scient,  and  in  that 
case  it  would  be  unnecessary  to  examine  the  other  points  submit* 
ted  to  them. 

The  jury  brought  in  a  verdict  for  a  total  loss,  voluntarily 
assigning  the  following  reasons  for  their  finding: 

1.  That  they  considered  the  port  of  Cadiz  as  partially  block- 
aded, and  that  the  going  into  that  place  was  therefore  justifia- 
ble, especially  as  the  blockade  was  well  known  in  New  York 
before  the  Prosper  left  that  port; 

2.  That  they  considered  the  crew  was  competent,  the  vessel 
having  arrived  in  safety;  but  they  did  not  say,  nor  did  the 
judge  understand  them  to  mean,  that  they  founded  their  verdict 
on  this  point  upon  that  reason  alone; 

8.  That  the  cargo  was  damaged,  exceeding  a  moieiy  of  its 
value,  at  the  time  of  its  abandonment; 

4.  That  the  seizure  of  the  vessel  having  taken  place  subse- 
quent to  the  abandonment,  they  did  not  consider  it  as  affecting 
the  plaintiff's  right* 

Boffertf  for  defendant. 

BdmiUon  db  Biggs^  contra. 

Kent,  J.,  delivered  the  opinion  of  the  court  A  motion  is 
made  on  the  part  of  the  defendants  for  a  new  trial: 

1.  Because  Cadiz  was  blockaded,  and  the  ship  went  in  with* 
out  necessity; 

2.  Because  the  fever  is  not  a  peril  within  the  policy; 
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8.  Beoacuie  at  any  rate  the  plaintiffs  are  only  entitled  to 
reooyer  as  for  a  partial  loss. 

On  the  first  point,  we  are  of  opinion,  that  on  the  fifth  of  July, 
when  the  ship  entered  the  port  of  Cadiz,  that  port  was  not 
blockaded.  There  was  no  naval  investment  of  the  port;  there 
were  no  ships  there^  so  as  to  render  it  hazardous  to  enter.  The 
blockade  had  in  fact  been  raised  a  few  days  before,  iu  conse- 
quence of  a  naval  expedition;  and  it  is  sufScient  for  a  neutral, 
when  he  arrives  off  a  port,  to  find  it  clear  of  any  blockading 
force.  He  can  only  judge  from  what  appears,  and  if  he  finds 
no  blockade  existing  de  facto,  it  is  su£Soidht.  He  is  not  bound 
to  inquire  or  wait  for  events,  and  see  whether  the  blockade  that 
once  existed  is  finally  raised,  or  whether  the  blockading  squad- 
ron still  retains  the  animuB  revertendi.  The  neutral  has  no 
means  of  knowing  when  a  blockade  exists  in  contemplation  of 
law,  as  contradistinguished  from  a  blockade  in  fact;  an^  to  im- 
pose that  knowledge  upon  him  at  his  peril,  would  be  most  un- 
reasonable. The  only  practicable  rule  is,  that  there  must  be  an 
actual  existing  blockade,  to  render  it  imlawful  for  the  neutral  to 
enter. 

The  notice  that  the  plaintiff  received  from  a  British  frigate, 
or  a  British  ship  of  tbe  line  at  sea,  several  leagues  from  the 
port,  and  some  days  before  the  entiy,  amounted  to  nothing,  if 
in  fact  there  was  no  blockade  of  Cadiz  when  he  arrived  there. 
It  is  absurd  to  suppose  that  that  ship  or  frigate,  in  the  situation 
it  was,  constituted  a  blockade  of  Cadiz,  nor  is  it  to  be  under- 
stood that  the  commander  of  the  ship  made  any  such  pretension. 
The  plaintiff,  therefore,  committed  no  violation  of  his  neutrality 
in  entering  Cadiz,  and  he  had  liberty  to  touch  there  by  the 
terms  of  the  policy. 

On  the  second  point,  we  are  satisfied  that  the  damage  result- 
ing from  the  pestilence  at  Cadiz  is  covered  by  the  policy.  It  is 
not  requisite  to  decide  absolutely  whether  a  pestilence  is  a  peril 
direct  within  the  policy.  It  formed,  however,  a  sound  excuse 
for  delay  at  Cadiz,  and  if  the  consequence  of  that  delay  was  a 
deterioration  of  the  subject  insured,  the  insurer  must  be  an- 
swerable for  the  loss. 

And  with  respect  to  the  amount  of  the  damage,  we  see  no 
reason  to  complain  of  the  finding  of  the  jury,  that  it  amounted 
to  above  one-half,  and  justified  tiie  abandonment  of  the  voyage. 
The  weight  of  evidence  on  this  point  is  in  favor  of  the  verdict, 
and  there  is  no  fault  or  neglect  imputable  to  the  plaintiff- 
There  was  a  series  of  misfortunes,  which  the  captain  appears  to 
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have  made  constant  and  sinoere,  bat  unavailing  efforts  to  sar« 
mount,  and  we  are  perfectly  satisfied  that  the  verdict  is  just, 
and  consequently  that  the  defendants  take  nothing  by  their 
motion.  \ 

New  trial  refused. 

As  to  a  blockade,  Kent,  noticing  this  case,  among  othen  (1  Com.  14Q, 
■ays:  "The  occasional  absence  of  the  blockading  sqnadion,  produced  by 
accident,  as  in  case  of  a  storm,  and  when  the  station  is  resumed  with  dne 
diligence,  does  not  suspend  the  blockade,  provided  the  suspension  and  the 
reasop  of  it  be  known,  and  the  law  considers  an  attempt  of  such  an  acci- 
dental removal  as  an  attempt  to  break  the  blockade,  and  as  a  mere  fraud. 
The  American  goTcmment  seemed  disposed  to  admit  the  continuance  of 
the  blockade  in  such  a  case,  and  the  language  of  the  judicial  authorities  in 
New  York  has  been  in  favor  of  the  solidity  and  justness  of  the  Fngiiah 
doctrine  of  blockade  on  this  point  But  if  the  blockade  be  raised  by  the 
enemy,  or  by  applying  the  naval  force,  or  part  of  it,  though  only  for  a  time, 
to  other  objects,  or  by  the  mere  remissness  of  the  cruisers,  the  commerce 
of  neutrals  to  the  place  ought  to  be  free.  The  presence  of  a  sufficient  force 
is  the  natural  criterion  by  which  the  nential  is  enabled  to  ascertain  the  ex- 
istence of  the  blockade." 


Hendricks  v.  Judah. 

DiSCHAmOB  OF  BANEBUPT— AOAINST  WHAT  DEMAND  NO  BAB.--If  a 
house  had  been  leased  for  a  year  before  an  act  of  bankruptcy,  and  the 
bankrupt  continue  in  possession  thereof  afterward,  his  certificate  of 
diachaige  will  be  no  bar  to  an  action  for  the  subsequent  rent 

AonoM  on  the  case  for  the  use  and  occupation  of  a  house. 
One  oonnt  stated  a  parol  agreement  by  the  defendant  with  the 
plaintiff  to  lease  a  hoose,  which  the  defendant  afterward  re- 
fosed  to  occupy  or  pay  rent  for.  The  other  count  was  for 
money  paid,  laid  out  and  expended  to  the  use  of  defendant. 
A  Teidict  having  been  rendered  by  the  plaintiff,  the  question  as 
to  his  right  to  recoyer  was  reserved  for  the  opinion  of  the  court 
on  a  case  briefly  stated  as  follows: 

The  defendant  applied  to  a  Mrs.  Bowne  to  rent  him  a  house 
from  the  first  of  May,  1800,  to  the  first  of  May  following.  She 
refused;  but  said  she  would  let  it  to  the  plaintiff,  who  might 
underlet  it  to  the  defendant.  This  was  accordingly  done.  In 
September,  1800,  the  defendant  became  a  bankrupt,  and  duly 
obtained  his  certificate,  but  the  plaintiff  never  took  the  house 
off  his  hands,  though  it  was  for  the  most  part  unoccupied,  and 
had,  by  the  courtesy  of  the  defendant,  been  in  some  degree  oc- 
cupied by  the  plaintiff,  who  paid  to  Mrs.  Bowne  the  rent  for  the 
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three-qQarterB  doe  after  the  bazikraptoy.  To  recover  this  rent 
the  present  suit  was  institcited,  and  the  sole  point  was  whether 
the  bankruptcy  in  September,  and  the  certificate,  was  a  dis- 
charge from  the  subsequent  rent*  ' 

Biggs,  for  the  pLuntiff,  considered  the  plaintiff  as  surety  for 
the  defendant;  and  in  this  point  of  view  the  cause  of  action 
was  subsequent  to  the  discharge.  But  taking  it  simply  as  a 
transaction  between  landlord  and  tenant,  no  obligation  arises 
on  the  part  of  the  latter  until  the  rent  becomes  due;  therefore 
the  certificate  did  not  constitute  a  bar.  If  the  rent  were  quar- 
terljy  the  debt  matured  at  the  expiration  of  each  quarter;  if  an* 
nuidly,  at  the  end  of  the  year.  This  principle  will  be  found 
stated  in  CuUen's  Bankrupt  Law,  126;  MiUs  y.  Aurid,  1  H.  BL 
433  (1  Smith's  L.  C.  910);  and  Naiah  y.  TaOock,  2  H.  BL  319. 
The  tendency  of  the  cases  is  to  settle  this  point,  as  between 
landlord  and  tenant,  because  a  demand  for  rent,  which  was  not 
payable  antecedent  to  bankruptcy,  cannot  be  proved  under  the 
commission.  If,  therefore,  it  cannot  be  proved,  it  cannot  be 
barred,  and  the  bankrupt  continues  liable  notwithstanding  his 
certificate,  which  has  only  a  retrospective  and  not  a  prospective 
view. 

Ihmp,  for  defendant,  stated  it  was  settled  that  to  an  action 
of  debt  on  a  lease,  brought  after  a  bankruptcy,  for  rent  subse- 
quently accrued,  the  certificate  is  a  bar,  and  even  if  it  be  on  the 
implied  covenant  in  the  reddendum.  A  distinction,  however, 
has  been  taken  in  the  English  books,  where  the  suit  is  on  an 
express  covenant  to  pay,  in  which  case  it  is  said  the  discharge 
will  be  no  bar:  1  Saund.  241;  4  D.  &  E.  94;  1  H.  Bl.  433. 
The  reasoning,  however,  on  which  the  rule  is  established  in  the 
first  cases,  would  equally  apply  to  the  last;  for  the  bankrupt  is 
as  much  divested  of  the  possession  in  this  as  in  the  others* 

LiviNOSTOK,  J.,  delivered  the  opinion  of  the  court: 
The  only  ground  on  which  a  certificated  bankrupt  can  expect 
to  be  exonerated  from  a  demand  of  this  kind,  is  the  hardship  of 
continuing  liable  after  a  surrender  of  all  his  estate,  and  among 
the  rest  this  very  property,  to  assignees  for  the  benefit  of  all 
bis  creditors;  but  is  this  tiie  fact?  It  does  not  appear  by  the 
ease.  We  well  know  that  a  house  of  this  kind,  on  so  short  a 
lease,  is  not  worth  more  than  the  rent  reserved,  and  (notwith- 
standing the  generality  of  the  assignment)  is  not  taken  posses* 
sion  of  by  the  assignees.  It  continues  in  the  bankrupt's  occu- 
pation, and  if  so,  as  we  must  presume  was  the  case  here,  such 
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being  the  nsual  course  of  things,  and  the  oontmiy  not  being 
fonndy  upon  what  pretense  can  he  ask  an  exemption  from  this 
Bnitf  He,  and  not  his  creditors,  have  deriyed  a  benefit  from 
this  property  since  his  bankruptcy.  Therefore  he,  and  not  the 
estate  assigned,  should  be  bifrdened  with  the  rent.  Qui  aentit 
commodum^  serUire  debet  et  onu9. 

It  may  be  subjoined  that  the  debt  being  contingent  (for  in 
case  of  eyiction  nothing  would  have  been  due),  proof  of  it 
would  not  have  been  admitted  u:jider  the  commission,  and, 
therefore,  unless  there  remain  a  liability  in  the  defendant,  the 
plaintiff  will  be  without  remedy:  CuUen  Bank.  L.  84-126;  3  D. 
&»  E.  544.  We  mean,  however,  to  be  understood  as  determin- 
ing this  cause,  more  particularly  on  the  ground  of  the  defend- 
ant's occupying  the  premises  af fcer  his  discharge  than  on  any 
other,  and  of  the  total  want  of  proof  that  the  assignees  ever 
took  possession  of  them.  Judgment  must  be  entered  on  the 
verdict,  as  found  by  the  juiy. 

The  case  of  MUU  v.  Jtcrio/^  cited  in  the  aigament  of  counsel  for  the 
plaintifit;  i9  given  as  one  of  Smith's  Leading  Cases.  In  this  case  it  was  de- 
cided that  the  hankraptcy  of  the  defendant  cannot  he  pleaded  i%bar  to  an 
action  of  covenant  for  rent  The  American  editors  of  Smith's  Leading 
Cases,  on  this  point  remark:  *'  Whatever  difference  may  exist  on  this  point, 
it  is  generally  conceded,  that  until  the  assignees  elect  to  take  the  term,  it 
will  remain  in  the  lessee  with  all  the  attendant  rights  and  obligations: 
Copeland  v.  Stephens,  1  B.  &  Ad.  693;  Hendricks  v.  Judah,  2  Caines,  25; 
Sparhawh  v.  Broome,  6  Binn.  253;  and  it  is  equally  well  settled  in  accord- 
ance with  the  principal  case  {MUU  v.  Auriol)  that  even  when  the  term  is 
accepted  by  the  assignees,  and  vests  in  them  by  operation  of  law,  the  lessee 
will  still  be  bound  by  an  express  covenant  to  pay  the  rent,  or  perform  any 
other  duty  imposed  in  terms  by  the  lease:  Wall  v.  Hurds,  4  Gray,  256; 
Fither  v.  MUUken,  8  Barr,  HI,  11^.  This  results  from  the  general  princi- 
ple that  tha  passage  of  a  covenant  running  with  land  to  an  assignee  will 
not  dischaige  or  vary  the  obligation  of  the  original  covenantor." 


Sbixas  V.  Woods, 

[2  CAzns.  i8.] 

Wabbaktt  kot  Implied  in  Sale  of  Goods.— In  an  action  on  tlie  case 
for  selling  one  article  for  another,  there  must  be  either  an  express  war- 
ranty or  fraud  on  the  part  of  the  vendor.  A  sound  price  does  not  im- 
ply a  warranty  of  soundness,  nor  does  a  description  of  goods  in  a  bill 
of  jiarcels  amount  to  a  warrantv. 

Action  on  the  case  for  selling  peachum  wood  for  brazilletto; 
the  former  being  almost  worthless,  the  latter  of  considerable 
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Talne.  The  defendant  received  the  wood  from  a  hooae  in  New 
Providence,  whose  agent  he  was,  and  the  invoice  described  it 
as  brazilletto.  He  advertised  it  as  such,  had  shown  the  invoice 
to  tho  plaintiff,  and  had  the  bill  made  out  for  brazilletto.  But 
it  was  not  pretended  that  he  knew  that  it  was  peachum,  nor  did 
the  plaintiff  suspect  it  to  be  such,  as  it  was  delivered  from  the 
vessel,  and  picked  out  from  other  wood  by  a  person  on  behalf 
of  the  plaintiff.  In  fact,  either  party  was  ignorant  that  the 
wood  was  other  than  brazilletto,  nor  was  any  fraud  imputed. 
On  discovery  of  the  real  quality  of  the  wood,  it  was  tendered 
back  to  the  defendant,  and  a  return  of  the  purchase  money  de- 
manded. On  his  refusal,  he  having  remitted  the  proceeds  to 
his  principal,  the  present  action  was  brought,  and  a  verdict  was 
given  for  the  plaintiffs,  subject  to  the  opinion  of  the  court. 

Hoffman^  for  plaintiff,  stated  the  simple  point  to  be,  whether 
the  party,  being  an  agent,  was  liable.  If  the  credit  be  given  to 
the  agent,  he  vnU  be  liable,  but  not  if  given  to  the  principal. 
Ma/cbeaih  v.  HMiman^  1  T.  B.  181,  shows  an  agent  may  make 
himself  responsible  on  his  contract. 

The  1^1  of  parcels  is  complete  evidence  that  the  sale  was 
made  by  the  defendant  in  his  own  name,  and  not  on  account  of 
his  principal.  Having  paid  over  the  money  is  no  defense.  In 
BuUer  v.  Harrison^  Cowp.  566,  the  money  was  paid  by  mistake. 

The  description  of  the  wood  in  the  bill  was  a  full  warranty  of 
its  quality.  To  show  the  personal  liability  of  the  defendant,  he 
cited  Oonsalea  v.  Sladen,  Bull,  N.  P.  130. 

Woods  and  Harrison^  contra.  The  remittance  is  a  fact  of  im« 
portance.  Unless  there  be  a  warranty,  scienter  or  fraud  must  be 
shown;  and  there  could  be  no  warranty,  unless  the  mere  repre- 
sentation  of  calling  brazilletto  be  considered  one.  But  as  to 
this,  the  plaintiff  could  judge  as  weU  as  the  defendant.  Not 
every  assertion  or  representation  will  amount  to  a  warranty: 
Pasiey  v.  Freeman,  8  T.  B.  57.  Scienter  must  be  shown:  Spring- 
weU  V.  JUen,  Aleyn,  91;  Dewding  v.  Mortimer,  2  East,  452; 
Leakins  v.  Clissd,  1  Sid.  146;  S.  C.  1  Keb.  522.  The  contents 
of  a  bill  of  parcels  are  never  conclusive:  12  Yin.  6  E.  The  ac- 
tion ought  to  be  against  the  principal,  unless  in  cases  of  mala 
fides  or  notice:  Sadler  v.  Evans,  4  Burr.  1986.  The  maxim  of 
caveat  emptor  applies  to  this  case :  Parkinson  v.  Lea,  2  East, 
814.  The  seller  of  a  parcel  of  hops,  with  a  latent  defect,  which 
he  did  not  know  of,  and  vrithout  warranty  or  fraud,  was  not 
liable,  though  the  hops  turn  out  unmerchantable. 
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Thompsok,  J.  Two  questions  arisiog  out  of  this  case  are  pre- 
sented for  consideration: 

1.  Whether  an  action  can  be  maintained  to  recover  back  the 
consideration  money,  paid  under  the  circumstances  stated  in 
the  case?  and,  if  so,  then 

2.  Whether  the  defendant,  who  acted  only  as  agent  or  factor, 
can  be  made  responsible  ? 

From  the  fact  stated  with  respect  to  the  first  point,  it  appears 
that  there  was  no  express  warranty  by  the  defendant,  or  any 
fraud  in  the  sale.    The  wood  was  sold  and  purchased  as  braz- 
illetto  wood,  and  a  fair  price  paid  for  such  wood,  when  in  fact 
the  wood  was  of  a  different  quality,  and  of  little  or  no  value. 
The  plaintiff's  agent,  who  made  the  purchase,  saw  the  wood 
when  unloaded  and  delivered,  and  did  not  discover  or  know 
that  it  was  of  a  different  qualify  from  that  described  in  the  bill 
of  parcels;  neither  did  the  defendant,  who  was  only  consignee 
of  this  cargo,  know  that  the  wood  was  not  brazilletto.     The 
question  then  arises,  whether  there  was  an  implied  warranty  so 
as  to  afford  redress  to  the  plaintiffs,  or  whether  the  maxim  of 
caveat  emptor  must  be  applied  to  them.    From  ah  examination 
of  decisions  in  courts  of  common  law,  I  can  find  no  case  where 
an  action  has  been  sustained  under  similar  circumstances;  an 
express  warranty,  or  some  fraud  in  the  sale,  are  deemed  indis- 
pensably necessary  to  be  shown.     In  the  case  of  Chandelor  v. 
LopiL8,  2  Cr.  Bep.  4,  in  the  exchequer  chamber,  it  was  decided 
that  an  action  of  trespass  on  the  case  would  not  lie,  for  selling 
a  jewel,  afiSrming  it  to  be  a  bezoar  stone,  when  in  truth  it  waa 
not,  unless  it  be  alleged  that  the  defendant  knew  it  was  not  a 
bezoar,  or  he  warranted  it  to  be  such,  and  in  the  case  of  Spring^ 
well  V.  AUen^  2  East,  448  n,  it  was  adjudged  that  the  scierUer  of 
fraud  was  the  gist  of  the  action.    Mr.  Wooddeson,  in  his  Lee- 
tures  (2  Wood.  Lect.  415),  says:  In  the  English  law,  relating  to 
this  sabject,  a  very  unconscientious  maxim  seems  long  to  have 
prevailed,  which  was  expressed  or  alluded  to  by  the  words  caveat 
emptor ^  signifying  that  it  was  the  business  of  the  buyer  to  be 
upon  his  guard,  and  that  he  must  abide  the  loss  of  an  impru« 
dent  purchase,  unless  the  goodness  and  soundness  of  the  thing 
sold  be  warranted  by  the  seller.    But  this  doctrine,  he  says,  is 
now  exploded,  and  a  more  reasonable  principle  has  succeeded, 
that  a  fair  price  implies  a  warranfy;  and  that  a  man  is  not  sup- 
posed, in  the  contract  of  sale,  to  part  with  his  money  without 
expecting  an  adequate  compensation. 
Here  we  find  a  full  and  complete  recognition  by  this  com- 
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mentator  that  ihe  law  onoe  was  laid  down  in  the  abo^e  cases; 
and  the  modem  and  improyed  doctrine,  as  he  calls  it,  howeyez 
reasonable  and  just  it  may  at  first  seem,  does  not  appear  to  be 
fortified  and  sanctioned  by  adjudged  cases.  They  all  determine 
either  that  there  must  be  an  express  warranty  or  some  fraud  on 
the  part  of  the  vendor.  In  the  case  of  Bree  v.  Holbech^  Doug. 
656,  asswmpmi  was  brought  to  recover  back  money  paid  as  the 
con^deration  for  the  assignment  of  a  mortgage  which  turned 
out  to  be  a  forgery.  The  defendant  being  an  administrator 
with  the  will  annexed,  and  finding  the  mortgage  among  the 
papers  of  the  testator,  assigned  it  bona  fde^  not  knowing  it  to 
be  a  forgery;  and  it  was  adjudged  that  he  was  not  liable  to  re- 
fund, he  having  acted  in  good  faith;  and  there  being  no  cove* 
nant  for  the  goodness  of  the  title,  that  it  was  incumbent  on  the 
plaintiff  to  have  looked  to  the  goodness  of  it.  And  in  the  case 
of  Stewart  v.  WiUcina^  Doug.  18,  it  was  ruled  that  assumpaii  was 
the  proper  form  of  action  where  there  is  an  express  warranty, 
and  Lord  Mansfield  there  said  that  selling  for  a  sound  price, 
without  warranty,  may  be  a  ground  for  assumpsit;  but  in  such 
case  it  ought'  to  be  laid  that  the  defendant  knew  of  the  un- 
soundness: 2  East,  446.  Again  in  the  case  of  Williamson  v. 
Allison^  the  same  subject  in  sdme  measure  came  under  review; 
and  the  law,  as  laid  down  in  the  cases  of  SpringtodlY.  Allen,  and 
Chandelor  v.  Lopvs,  above  cited,  was  fully  recognized.  Fon- 
blanque,  in  his  valuable  Treatise  on  Equity  (1  Fonb.  360  h), 
speaking  of  the  justice  and  propriety  of  this  principle,  says: 
<'To  excite  that  diligence  which  is  necessary  to  guard  against 
imposition,  and  to  secure  that  good  faith  which  is  necessary  to 
justify  a  certain  degree  of  confidence,  is  essential  to  the  inters 
course  of  sodeiy.  These  objects  are  attained  by  those  rules  of 
law  which  require  the  purchaser  to  apply  his  attention  to  those 
particulars  which  may  be  supposed  to  be  within  the  reach  of  his 
observation  and  judgment;  and  the  vendor  to  communicate 
those  particulars  and  defects  which  cannot  be  supposed  to  be 
immediately  within  the  reach  of  such  attention.  If  the  pur- 
chaser be  wanting  in  good  faith  to  those  points,  where  attention 
would  have  been  sufficient  to  protect  him  from  surprise  and 
imposition,  the  maxim  caveat  emptor  ought  to  apply.  But  even 
against  this  maxim  he  may  provide,  by  requiring  the  vendor  ex* 
pressly  to  warrant  that  which  the  law  would  not  imply  to  be 
warranted.  If  the  vendor  be  wanting  in  good  faith,  fides  ser^ 
vanda  is  the  rule  of  law,  and  may  be  enforced  both  at  equity 
and  at  law." 
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These  obsexTations,  I  thinks  apply  with  peouliar  force  to  the 
case  before  us.  The  agent  of  the  plaintiff  who  made  the  pur- 
ehase,  was  present  at  the  delivery  of  the  wood;  and  the  de- 
fect now  complained  of  was  within  the  reach  of  his  observation 
and  judgment,  had  he  bestowed  proper  attention.  I  am  satis- 
fied that  according  to  the  settled  dedsions  in  the  English  couits, 
either  an  express  warranty  or  some  fraud  or  deceit  on  the  part 
of  the  vendor  is  necessary  to  be  shown  in  order  to  entitle  the 
purchaser  to  the  remedy  sought  after  in  the  present  case.  I  see 
no  injustice  or  inconvenience  resulting  from  this  doctrine,  but, 
on  the  contrary,  think  it  best  calculated  to  excite  that  caution 
and  attention  which  all  prudent  men  ought  to  observe  in  mak- 
ing their  contracts.  I  am  therefore  of  opinion  with  the  defend- 
ant, on  the  first  point,  which  renders  it  unnecessaiy  for  me  to 
examine  the  other  point  raised  on  the  argument. 

Kent,  J.  This  is  a  clear  case  for  the  defendant  If  upon  a 
sale  there  be  neither  a  warranty  nor  deceit  the  purchaser  pur- 
chases at  his  peril.  This  seems  to  have  been  the  ancient  and 
the  uniform  language  of  the  English  law;  and  the  only  writer 
of  authority  that  calls  this  doctiine  in  question  is  Professor 
Wooddeson  in  his  Yinerian  Lectures,  and  he  does  not  cite  any 
judicial  decision  as  the  basis  of  his  opinion.  In  the  case  of 
Chandehr  v.  Lopua,  Cro.  Jac.  4,  it  was  determined  in  the  ex- 
chequer by  all  the  judges  except  one,  that  for  selling  a  jewel 
which  was  affirmed  to  be  a  bezoar  stone  when  it  was  not,  no 
action  lay,  unless  the  defendant  knew  it  was  not  a  bezoar  stone 
or  had  warranted  it  to  be  one.  This  appears  to  be  a  case  in 
point  and  decisive.  And  in  the  case  of  Parkinson  v.  Lee,  2 
East,  314,  it  was  decided  that  a  fair  merchantable  price  did  not 
raise  an  implied  warranty;  that  if  there  be  no  warranty  and  the 
seller  sell  the  thing  such  as  he  believes  it  to  be,  without  fraud, 
he  will  not  be  liable  for  a  latent  defect  These  decisions  are 
two  centuries  apart,  and  the  intermediate  cases  are  to  the  same 
effect:  Co.  Litt.  102a;  Cro.  Jac.  197;  1  Sid.  146;  Yelv.  21;  2 
lid.  Baym.  1121,  per  Holt,  C.  J.;  Doug.  20;  Aleyn,  91,  cited  2 
East,  498,  notis.  By  the  civil  law,  says  Lord  Coke,  every  man 
is  bound  to  warn  the  thing  that  he  selleth,  albeit  there  be  no 
express  warranty;  but  the  common  law  bindeth  him  not,  unless 
there  be  a  warranty  in  deed  or  law.  So  Fitzherbert,  N.  B.  94 
C,  says:  that  if  a  man  sell  wine  that  is  corrupted,  or  a  horse 
that  is  diseased,  and  there  be  no  warranty,  it  is  at  the  buyer's 
peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges  in  that 
case.      In  the  case  cited  from  2  East,  the  judges  were  unani^ 
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mous  that  the  rule  applied  to  sales  of  all  kinds  of  commodities. 
That  without  a  warranty  by  the  seller,  or  fraud  on  his  part,  the 
buyer  must  stand  to  all  losses  arising  from  latent  defects,  and 
that  there  is  no  instance  in  the  English  law  of  a  contrary  rule 
being  laid  down.  The  civil  law  and  the  law  of  those  countries 
which  haye  adopted  the  civil  as  their  common  law  are  more 
rigorous  toward  the  seller,  and  make  him  responsible  in  every 
case  for  a  latent  defect  (see  the  Dig.  Lib.  1,  tit.  2,  0.  13,  N.  1, 
which  gives  the  very  case  of  selling  vitiated  wood),  and  if  the 
question  was  rea  iniegra  in  our  law,  I  confess  I  should  be  over- 
come by  the  reasoning  of  the  civilians.  And  yet  the  rule  of  the 
common  law  has  been  well  and  ably  vindicated  by  Fonblanque, 
as  most  happily  reconciling  the  daims  of  convenience  with  the 
duties  of  good  faith.  It  requires  the  purchaser  to  apply  his 
attention  to  those  particulars  which  maybe  supposed  within  the 
reach  of  his  observation  and  judgment,  and  the  vendor  to  com- 
municate  those  particulars  and  defects  which  cannot  be  sup- 
posed to  be  immediately  within  the  reach  of  such  attention. 
And  even  against  his  want  of  vigilance  the  purchaser  may  pro- 
vide by  requiring  the  vendor  expressly  to  warrant  the  article. 
The  mentioning  the  wood  as  brazilletto  wood  in  the  bill  of  par- 
cels and  in  the  advertisement  some  days  previous  to  the  sale, 
did  not  amount  to  a  warranty  to  the  plaintiffs.  To  make  an 
a£Srmation  at  the  time  of  the  sale  a  warranty,  it  must  appear 
by  evidence  to  be  so  intended;  Buller,  J.,  3  T.  B.  57;  Garth. 
90;  Salk.  210;  and  not  to  have  been  a  mere  matter  of  judgment 
and  opinion,  and  of  which  the  defendant  had  no  particular 
knowledge.  Here  it  is  admitted  the  defendant  was  equally 
ignorant  with  the  plaintiffs,  and  could  have  had  no  such  inten- 
tion. The  cases  in  which  the  ship,  in  a  policy  of  insurance,  has 
been  described  as  neutral  or  American,  and  that  description 
held  to  be  a  warranty,  are  not  at  all  analogous  to  the  present 
case.  The  policy  is  a  special  contract  in  ivhich  the  whole  agree- 
ment is  predsely  cited,  and  no  question  was  ever  made  in  those 
cases  but  that  the  assured  knew  and  intended  to  be  understood 
to  mean  that  the  vessel  was  of  the  character  described.  I  am, 
therefore,  for  the  defendant. 

Lewis,  0.  J.,  dissented. 

Judgment  for  defendant. 

The  case  of  Chanddor  v.  Lopui^  relied  on  so  much  by  the  jacl/;[e8,  is  one  of 
Smith's  Leading  Cases.  See  the  note  to  that  case,  where  the  Ainerican  edi- 
tors ably  review  the  law  on  this  subject    The  editors  say:  "  The  strongest 
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I  against  the  doctrine  of  implied  warranty  to  be  found  in  the  range  of 
American  deeisions  are  perhaps  those  of  Seixas  v.  Woods,  2  Caines,  48;  J7o{- 
deny.  Dakm,  4  JokoB. 421;  Kiid8ufeUv.Colgate,20Id,  196.  •  •  *  These 
decisions  were  followed  in  the  case  of  Hotehkm  y.  Cfage,  26  Barb.  141,  and 
said  to  have  placed  the  law  of  New  York  on  a  basis  which  was  still  un- 
shaken, and  should  be  adhered  to  whenever  the  sale  of  specific  chattels  was 
in  question:"  1  Smith's  L.  C.  310,  7th  Am.  ed. 

The  court  of  appeals  in  New  York  has,  however,  somewhat  modified  the 
decision  of  Seims  v.  Woods,  In  Hawkins  v.  Pemberton,  51  N.  Y.  198,  it  is 
held  that  in  order  to  constitute  a  warranty  upon  a  sale,  it  is  not  necessary 
that  the  representation  should  have  been  intended  by  the  vendor  as  a  war- 
ranty. If  the  representation  is  clear  and  positive,  not  a  more  expression  of 
opinion,  and  the  vendee  understands  it  as  a  warranty,  and  relying  upon  it 
purchases,  the  vendor  cannot  escape  liability  by  claiming  that  he  did  not 
intend  what  his  language  declared;  and  there  is  no  distinction  in  principle 
between  a  representation  as  to  the  quality  and  condition  of  an  article  and 
one  as  to  its  character;  what  would  amount  to  a  warranty  in  the  one  case 
is  a  warranty  in  theoUier.  Earl,  J.,  referring  to  the  principal  case,  says: 
*'  The  case  of  Sekuu  v.  Woods,  seems  to  have  been  decided  mainly  upon  the 
authority  of  the  case  of  CTumdehr  v.  Lopus,  That  was  an  action  on  the  case 
for  selling  peachum  wood  for  brazilletto;  the  former  worth  hardly  anything, 
the  latter  of  considerable  value.  The  defendant  advertised  the  wood  as 
brazilletto  wood,  showed  plainti£b  the  invoice  in  which  it  was  so  described, 
and  billed  it  to  the  plaintiiBrs  as  such.  The  plaintififs  had  a  verdict,  subject 
to  the  opinion  of  the  court;  and  the  oourt  held  that  was  no  express  warranty, 
and  that  the  defendant  was  not,  therefore,  liable.  There  was  no  intimation  in 
the  opinion  delivered  that  there  was  any  difference  between  a  warranty  as 
to  the  character  of  an  article  sold,  and  a  warranty  as  to  its  condition  and 
quality.  The  court  simply  held  that  the  representations  on  the  part  of  the 
defendant  did  not  amount  to  an  express  warranty.  They  were  laying  down 
broadly  the  oommon  law  doctrine  of  caveat  emptor,  and  combating  the  im- 
plied waJianties  of  the  civil  law.  Hence  great  strength  was  laid  upon  the 
requirement  of  an  express  warranty.  The  rule,  as  thus  laid  down,  has  been 
thoroughly  overturned  since  the  courts  hold  that  any  positive  affirmation 
or  representation  as  to  the  character  or  quality  of  an  article  sold  may  con- 
stitute a  warranty.  The  case  has  been  much  questioned,  and  can  no  longer 
bo  regarded  as  authority  for  the  precise  point  decided:  2  Kent's  Com.  633; 
Stome  ▼.  Denny,  4  Met  151;  Henshaw  v.  Rcbms,  9  Id.  83,  89;  Bitunard  v. 
Spring,  42  Barb.  470;  HaH  v.  Wrtgkt,  17  Wend.  267,  271;  BoneUns  v.  Bevm, 
3  Seig.  &  iC  37.  The  case  holds  that  a  vendor  is  liable  upon  an  express 
warranty  of  the  character  of  t)ie  article  sold;  and  the  more  recent  cases  hold 
that  a  poaitive  affirmation,  understood  and  relied  upon  as  such  by  the  ven- 
dee, is  an  express  warranty  •  *  •  •  The  cases  of  Seixas  v.  Woods,  and  of 
Swett  y.  Colgaie,  have  been  frequently  cited  in  our  courts,  and  have  doubt- 
less influenced,  and  it  may  be  controlled,  the  decisions  in  other  cases.  The 
propositions  of  law  announced  in  them  are  sufficiently  correct;  but  in  view 
of  the  rules  of  law  as  now  settled  in  this  and  other  states,  I  am  of  opinion 
^Kftt^  the  law  was  not  properly  applied  to  the  facts  appearing  in  those  cases.** 
In  the  recent  case  of  Dounee  v.  Dow,  64  N.  Y.  411,  the  doctrine  of  Hawkins 
V.  Pembertam  was  affirmed,  and  Church,  C  J.,  referred  to  it  as  modifying 
to  wnne  extent  the  eailier  dadaioDS  of  Ssims  t.  Woods  and  BweU  t.  Col' 
fois. 
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Stewart  v.  Eden. 

19  OAian.  1214 

PLEADiKa  Pbxsbntment  FOB  Paykbnt.— When  A  maker  of  a  note  can- 
not be  found  when  it  is  dne,  eridence  of  that  fact  is  sufficient  to  sup- 
port the  general  allegation  that  the  note  was  presented  and  payment 
refused. 

Notice  to  Indobseb.— If  the  indorser  of  a  note  made  and  dated  in  New 
York  hare  a  house  there,  and  also  one  at  a  short  distance  in  the  coun* 
try,  notice  of  non-payment  left  at  his  house  in  New  York  is  good. 

Rbleasb  of  One  Joint  Makee.— If  a  holder  of  a  note  release  one  of 
several  joint-makers,  at  the  same  time  excepting  any  liability  such 
maker  may  have  to  the  indorsers,  those  indorsers  cannot,  in  an  action 
against  them  by  the  holder,  set  up  such  release  as  a  dischaige. 

ALLEomo  Pbomise  bt  Deceased  Ikdobseb.— If  the  indoner  of  a  note 
die  before  it  falls  due,  and  the  holder,  in  an  action  against  the  exec- 
utors, allege  that  the  indoner  promised  to  pay,  in  his  life-time,  it  is 
fiital,  and  on  such  a  count  no  recovery  can  be  had* 

AcnoN  against  the  executrix  and  ezeootors  of  the  payee  in- 
dorser by  the  indorsees  of  a  promissoxy  note  made  in  New 
York  by  Waring  and  Medcalf  Eden,  one  of  the  defendants. 

The  declaration  stated  a  demand  on  the  makersi  their  refnsa!, 
notice  to  the  deceased  in  his  life-time,  his  liability  and  assump- 
tion to  pay.  To  this  were  pleaded  plene  adminifUravenint  and 
rum'^i88ump9erunt;  on  the  latter,  issue  was  joined;  and  to  the 
latter  the  plaintiffs  replied  that  they  had  not  fully  administrated. 
The  several  signatures  were  admitted,  and  the  plaintiffs,  to 
show  a  demand  on  the  makers,  gave  in  evidence  that  the  note 
was,  on  the  eighth  of  November,  1798,  when  due,  presented  at 
the  store  of  the  makers,  and  no  one  being  in,  the  person  who 
demanded  payment  went  into  an  upper  room,  where  he  was 
told  that  Waring  and  Eden  were  out  of  town,  and  that  a  young 
man  opposite  was  their  clerk.  The  note  was  thereupon  pre- 
sented to  him,  but  he  denied  having  authority  or  received  in- 
structions to  pay.  Next  day,  a  notice  in  the  usual  form  was 
carried  to  the  dwelling  of  Medcalf  Eden,  the  indorser,  but  the 
house  was  found  closed,  and  on  this  the  bearer  of  the  notice 
rolled  it  up  and  put  it  into  the  keyhole  of  the  outer  door.  It 
was  admitted  that  the  deceased,  Medcalf  Eden,  shortly  after 
making  the  note,  retired  to  his  country  seat,  four  miles  from 
the  city  of  New  York,  where  he  died  on  the  thirteenth  of  Sep- 
tember, 1798;  that  the  will  under  which  the  defendants  acted 
was  not  proved  until  the  nineteenth  of  December,  1798,  before 
which  time  the  plaintiffs  were  not  informed  of  any  will,  or  who 
were  executors;  and  that  one  of  the  defendants,  Martha,  had 
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never  intermeddled  with  the  aflEairs  of  the  deceased,  though  suf- 
ficient had  been  left  at  his  conntiy  seat  to  pay  the  bill,  but  this 
property  had  been  sold  under  executions  against  the  other  ex- 
ecutors, for  debt  due  from  them  in  their  own  benalf .  It  ap- 
peared that  the  plaintiffs,  on  the  seventeenth  of  June,  1801,  ex- 
ecuted to  Henry  Waring,  one  of  the  makers  of  the  note  on 
which  the  present  action  was  founded,  an  instrument,  in  which, 
after  reciting  the  note,  the  following  discharge  was  contained; 
*'In  consideration  of  one  dollar,  to  us  paid  by  Henry  War- 
ing, we  do  hereby  absolutely  release  and  discharge  him  from 
all  claims,  suits  and  demands  which  we  have  against  him  on 
account  of  the  note  of  which  the  above  is  a  copy,  excepting 
always  that  he  shall  be  responsible  to  the  executors  and  execu- 
tnx  of  Medcalf  Eden,  deceased,  and  to  them  only,  we  guaran- 
teeing him  against  any  suits  to  be  brought  on  the  same  by  any 
other  person  or  persons  obtaining  the  note  in  any  way,  except 
from  the  executors  and  executrix,  and  this  release  or  discharge 
shall  not  be  construed  to  a£Pect  our  daim,  in  any  manner, 
against  the  said  executors  and  executrix. 

(Signed,)  "  R.  &  H.  Stbwabt." 

On  the  trial,  the  defendant's  cotmsel  made  the  following 
points: 

1.  That  the  evidence,  as  adduced  by  the  plaintiffs,  did  not 
support  theur  declaration,  because  it  is  in  that  stated  that  at  the 
time  the  note  became  due,  it  was  shown  and  presented  to  the 
makers,  and  payment  demanded  of  them;  whereas  the  testi- 
mony was  that  tiiey  were  not  to  be  found,  and  therefore  there 
is  a  variance; 

2.  That  the  count  states  notice  of  non-payment,  given  to  the 
indorser,  by  reason  whereof  he  became  liable  to  pay,  assumed 
and  refused,  which  could  not  be,  as  the  indorser  died  before 
the  note  was  due; 

8.  That  the  discharge  and  release  to  Heniy  Waring,  one  of 
the  makers,  was  an  exoneration  in  law  of  the  indorser,  and  con- 
sequently of  his  executors; 

4.  That  notice  of  non-payment  ought  to  have  been  at  the 
country  house  of  the  indorser; 

6.  That  as  Martha  Eden,  the  executrix,  never  intermeddled 
wi.h  the  estate  of  the  testator,  against  her  judgment  de  bonig 
testatoris  only  ought  to  be  entered,  and  not  against  her  per- 
sonally. 

It  was,  however,  agreed  that  a  verdict  should  be  taken  for 
the  plaintifb;  but  thbt  if  the  opinion  of  the  court  should  be 
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in  fayor  of  the  defendants,  upon  either  of  the  first  or  second 
points,  a  nonsuit  to  be  entered;  if  for  them  on  the  third  and 
fourth  points,  the  defendants  to  have  the  verdict  entered  for 
them;  and  if,  on  the  testimony  as  admitted,  the  court  should 
think  there  was  no  evidence  to  charge  the  defendant,  Martha 
Eden,  personally,  then  the  judgment  to  be  de  bonis  testatoris. 

HamxUon  and  Bicker^  for  plaintiff.  A  demand  at  residence  is 
sufficient:  Kyd,  88;  Chitty,  99.  In  Saunderson  v.  Judge,  2  H. 
Bl.  611,  it  is  said  by  the  court:  ''It  is  not  necessary  that  a  de- 
mand should  be  personal;  it  is  sufficient  if  it  be  made  at  the 
house  of  the  maker.''  On  the  second  objection  it  was  admitted 
the  indorser  died  before  the  bill  was  due;  but  as  the  assump- 
tion of  an  indorser  is  only  a  conclusion  of  law,  it  need  not  be 
proved.  If  the  drawee  be  dead,  it  is  conceded  presentment 
should  be  made  to  his  representatives,  and  the  same  applies  to 
the  case  of  an  indorser.  But  this  is  in  case  the  representative 
lives  at  a  reasonable  distance:  Chitty,  71.  If  there  is  no  ex- 
ecutor, then  notice  at  the  residence  of  the  deceased  will  suffice: 
Chitty,  131, 132. 

As  to  the  third  point,  it  is  well  established  that  there  must 
be  an  actual  satisfaction  of  a  bill  or  note  by  the  maker  or 
drawee  in  order  to  discharge  the  parties  previous  to  the  holder: 
Eayling  v.  MulhaU,  2  H.  BL  1235;  Bayley,  87,  88;  <:hitty,  182, 
183.  The  only  reason  why  a  composition  with  a  maker  or 
drawer  releases  the  indorsers,  is  because  it  takes  away  the 
remedy  of  the  holder:  Ex  parte  Smith,  8  Bro.  Ch.  1.  On  the 
last  point,  if  the  defendant,  Martha  Eden,  had  a  good  defense, 
it  ought  to  have  been  pleaded  separately:  MiddleUm  v.  Price,  1 
Wils.  17;  Philip  v.  Biron,  1  Str.  609. 

Woods  and  Harison,  for  defendant,  stated  that  the  case  cited 
from  H.  Blackstone  mentions  the  declaration  to  have  been  in 
the  usual  form;  the  one  now  before  the  court  is  not  so:  1  Went. 
Plead.  307,  where  the  words  non  fuU  inventus  are  used.  The 
principle  is  particularly  laid  down  in  Bushton  v.  AspinaU,  Doug. 
654,  680.  A  promise  to  a  testator  will  not  be  maintained  by 
showiog  a  promise  to  his  executors:  Dean  v.  Orane,  1  Salk.  28. 
The  fourth  point  speaks  for  itself;  notice  should  have  been 
given  at  the  residence  of  the  indorser,  but  our  pzincipal  reli- 
ance is  on  the  release;  a  part  payment  from  the  maker  of  a 
note  was  held  a  discharge  of  the  indorser:  KeUock  v.  Bobinson, 
2  Str.  745.  On  the  fifUi  point,  the  strict  rule  of  practice  may 
be  against  the  defendant;  but,  as  it  is  evident  on  the  face  of 
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the  caae  that  the  devastavU  was  not  bj  Martha  Eden,  perhaps 
jadgment,  if  any  judgment  against  the  defendants,  ought,  as 
to  her»  to  be  only  de  bonis  iesUUoris,  for  the  devaslavU  of  one 
executor  is  not  the  devastavit  of  another:  Toller's  Law  of  Ezra. 
842. 

By  Court,  LivnfasTOH,  J.  If  the  maker,  when  a  note  falls  due, 
cannot  be  found,  nor  payment  demanded  of  him  personally, 
should  not  the  declaration  state  the  fact  specially,  instead  ol 
averring  generally,  *^  that  the  note  was  presented  and  payment 
refused?''    This  is  the  first  question  made  in  this  cause.     It  is 
agreed  that  the  plaintiffs  might  have  stated  what  particular  dil- 
igence they  used,  in  lieu  of  alleging,  as  they  have  done,  that 
the  note  was  **  presented  to  the  ma^er,  and  by  him  dishonored;** 
but  it  has  been  most  usual  to  pursue  the  latter  course,  and  no 
good  reason  can  be  assigned  for  departing  from  it.    Under  an 
averment  of  the  notes  being  presented,  the  party  has  hitherto 
been  permitted  to  give  evidence  of  any  diligence  which  is 
deemed  equivalent  to  an  actual  presentation  of  it  to  the  maker. 
Precedents  are  generally  this  way,  and  if  in  some,  the  whole 
matter  intended  to  be  insisted  on  as  evidence  of  a  demand  be 
set  forth,  it  only  proves  that  either  form  is  good.    In  Saunder- 
son  el  al.  v.  Judge,  2  H.  Bl.  610,  the  declaration  stated  that  **  the 
note  was  presented  to  the  maker  for  payment."    No  demand 
had,  however,  been  made  of  him,  for  he  had  absconded,  and 
could  not  be  found.   The  judge,  therefore,  nonsuited  the  plaint- 
iffs, supposing  an  actual  demand  necessary.    This  nonsuit  was 
set  aside,  although  it  was  contended,  as  here,  that  the  plaintiffs 
having  averred  i^t  the  note  was  presented  to  the  maker  in  per- 
son, ought  to  have  been  held  to  proof  of  that  fact.    The  court 
disregarded  "this  objection,  and  recognized  the  principle  that  due 
diligence  in  the  holder  to  obtain  payment,  without  an  actual 
demand^  is  good  evidence  to  support  such  averment.   It  is  true, 
that  in  Bayley  on  Bills,  110,  it  is  said,  **  that  if  a  note  be  alleged 
to  be  presented  and  payment  refused,  evidence  cannot  be  given 
of  the  makers  not  being  found;"  but  this  is  a  decision  at  nisi 
prius,  on  which  it  would  be  capricious  to  alter  a  practice  of  de- 
claring, which  has  been  pretty  uniformly  followed  since  the 
introduction  into  general  use  of  bills  of  exchange  and  promiH- 
sory  notes.     The  case  of  Starke  v.  Cheesman,  from  Carthew,  eo 
much  relied  on  by  defendants,  proves  nothing  more  than  that 
it  is  sufficient  to  aver  that  the  drawer  ol  a  bill  was  not  found, 
without  stating  that  inquiry  had  been  made  after  him,  and  that 
such  form  of  declaring  is  good.    This  is  not  disputed;  but  it 
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does  not  follow  that  no  other  form  will  do.  My  opinion,  there- 
fore, is  that  the  present  ayerment  was  sofScientlj  supported  bj 
testimony  that  the  makers,  on  inquiry  at  their  store,  could  not 
be  found;  and  that  payment  was,  therefore,  demanded  of  a 
derk,  who  said  they  were  out  of  town,  and  left  no  instructions 
to  pay  the  note; 

2.  Ought  notice  of  the  maker's  default  to  haye  been  sent  to 
the  indorser's  country  house?  The  note  beiug  dated  in  New 
York,  the  maker  and  indorser  are  presumed  to  have  resided  and 
contemplated  payment  there.  It  is  admitted,  indeed,  that  the 
indorser  did  reside  in  the  city  at  the  time  of  its  date,  for  it  is 
stated  that  shortly  thereafter  he  went  to  his  country  seat,  shut- 
ting up  his  house  in  town.  We  must  take  care  that,  while 
proper  diligence  be  imposed  upon  the  holder  of  negotiable  pa- 
per, we  do  not  exact  from  him  every  possible  exertion  that 
might  have  been  made  to  affect  an  indorser  with  knowledge  of 
its  being  dishonored.  If  he  has  done  all  that  a  diligent  and 
prudent  man  could  naturally  and  fairly  do  under  like  circum- 
stances, if  the  law  has  prescribed  no  certain  way  of  sending  a 
notice  in  the  given  case,  if  the  indorser's  own  conduct  has  ren- 
dered it  somewhat  difficult  to  determine  in  what  way  the  notice 
ought  to  be  given,  and  especially  if  from  what  has  been  done  it 
may  reasonably  be  presumed  that  notice  has  reached  the  parties 
concerned,  we  should  be  satisfied^  and  not  ask  for  more.  In- 
dorsers,  therefore,  cannot  complain,  if  notices  of  this  nature 
are  permitted  to  be  left  at  their  houses  in  town,  notwithstand- 
ing their  removal  into  the  country  during  the  hot  months.  It 
is  more  reasonable  that  they  leave  a  person  in  town  to  attend  to 
their  business,  than  that  the  holders  of  their  *paper  be  put  to 
the  trouble  of  finding  out  to  what  part  of  the  counixy  they 
they  have  removed  and  sending  after  tiiem.  It  is  also  probable, 
especially  when  the  distance  between  the  two  houses  is  only 
four  miles,  as  it  was  here,  that  some  communication  will  be 
kept  up  between  them,  and  that  a  letter  left  at  the  dwelling  in 
town  will  not  be  long  in  finding  its  way  to  the  country.  I 
speak  now  of  a  temporary  residence  in  the  country;  for  a  per- 
manent removal  from  the  city  might  render  a  different  course 
necessary.  Nor  was  it  fatal  to  direct  the  notice  to  the  indorser 
himself;  for  as  it  was  not  known  whether  he  had  made  a 
will,  nor  who  his  executors  were,  until  long  after,  it  was  full  as 
probable  that  it  would  reach  the  parties  interested  by  this  ad- 
dress as  by  any  other;  some  one  of  the  deceased's  family  would 
either  open  it  or  see  it  safely  delivered  to  an  executor.  The 
notice  therefore  was  well  served,  and  its  address  proper; 
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3.  *Wliat  is  the  effect  of  tbe  writing  given  to  ^Waring,  one  of 
the  makers  of  this  note?  The  defendants  cannot  complain  of 
this  transaction,  nor  should  thej  be  permitted  to  derive  any 
benefit  from  it,  unless  their  remedy  against  the  makers,  or 
either  of  them,  be  affected  by  it.  If  we  understand  this  paper 
according  to  the  obvious  meaning  of  the  parties  and  ils  own 
import,  (and  why  should  it  not  be  so  understood?)  we  may  give 
to  it  every  effect  it  was  intended  to  produce,  without  impairing 
any  right  of  the  defendants.  The  plaintiffs  are  willing  to  re- 
lease Waring,  but  only  on  condition  of  his  remaining  liable  to  the 
representatives  of  the  indorser,  and  to  those  to  whom  they  might 
pass  the  note.  This  was  necessary  to  secure  their  own  recourse 
on  the  executors  of  Eden's  will.  Nor  is  the  exception  repug- 
nant to  the  main  object  of  the  release,  if  it  may  so  be  called,  for 
Waring  might  have  set  off  against  Eden's  estate,  and,  therefore, 
be  wilUug  to  remain  liable  to  his  representatives.  This  instru- 
ment, therefore,  is  no  bar  to  the  present  suit; 

4.  As  Metcalf  Eden  died  long  before  the  note  became  due, 
it  is  contended  that  the  evidence  not  only  does  not  support  the 
promise  alleged  to  have  been  made  by  him  on  the  eighth  of 
November,  1798,  which  was  after  his  death,  but  shows  that  it 
was  impossible  he,  could  have  made  it.  Averse  from  nonsuit- 
ing the  plaintiffs,  and  thus  turning  them  around  to  another 
action,  we  have  been  anxious  to  overcome  this  objection;  but 
after  the  best  reflection,  it  appears  to  us  fatal  to  the  present 
suit.  Although,  when  the  holder  of  a  note  has  done  all  that 
is  required  of  him,  the  law  implies  an  undertaking  on  the  in- 
dorser's  part,  yet  where  the  condition  on  which  this  promise 
arises  happens  not  until  after  his  death,  the  asaumpail  devolves 
on  his  executors,  to  avoid  the  absurdity  of  a  dead  man's  con- 
tracting. The  assumption,  as  here  laid,  cannot  be  made  good 
by  relation  to  the  date  of  tbe  note,  or  indorsement,  for  it  is  not 
merely  because  of  his  indorsement  that  Eden  was  liable.  There 
must  first  be  a  default  in  the  maker,  and  certain  acts  done,  or 
diligence  used  by  the  holder.  It  is  accordingly  stated  in  this 
declaration  that  by  reason  of  a  demand  of  the  maker,  and 
n&n-payment  by  him,  and  notice  thereof  to  Eden,  he  became 
liable,  and  being  liable,  he  promised  in  his  life-time  to  pay,  etc. ; 
but  it  appears  in  evidence  that  Eden  had  been  dead  two  months 
before  he  is  said  to  have  made  the  promise.  There  can  be  no 
necessity  for  declaring  in  this  way,  when  it  would  have  com** 
ported  with  the  truth,  and  answered  as  well,  to  have  stated  a 
notice  of  non-payment  to  the  defendants,  and  an  assumpeU  by 
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them.  The  ojolj  case  in  any  degree  resembling  this  is  that  of 
JOeane  y.  Crane,  6  Mod.  809.  An -executor  had  declared  on  a 
promise  made  to  his  testator  above  six  years  before  the  action 
was  brought,  on  non-^issiimpeit  infra  sex  annos  ;  it  appeared  that 
the  defendant  had  made  a  promise  to  the  executors  after  the 
testator's  death,  but  before  any  action  was  brought;  all  the 
judges  agreed,  on  the  case  being  referred  to  them,  that  the 
evidence  did  not  support  the  declaration,  but  that  the  executor 
should  have  declared  on  a  promise  made  to  himself,  so  neither 
here  does  the  declaration  support  the  declaration,  which  should 
have  been  on  a  promise  made  by  the  executors.  A  nonsuit 
must,  therefore^  be  entered  in  conformity  with  the  agreement  of 
the  parties.  This  renders  it  unnecessaiy  to  say  what  judgment 
should  be  rendered  against  Martha  Eden,  because,  if  another 
action  be  brought,  she  can  plead  separately,  and  thus  avoid  her 
present  embarrassment.  The  other  points  have  been  disposed 
of  to  prevent  their  being  brought  up  again  in  the  next  action. 
Judgment  of  nonsuit. 

This  case  is  extensively  noticed  by  writers  on  negotiable  instroments  and 
its  authority  well  supported.  Story  on  Promissory  Notes,  refers  to  it  in 
several  places  as  to  the  various  points  decided.  Daniel,  on  Negotiable  In- 
struments, also  notices  it  extensively  throughout  his  work.  It  is  cited  by 
Woodbury,  J.,  in  Harris  v.  Bobmaon,  4  How.  847,  on  the  point  of  what 
duty  the  holder  19  under  to  make  diligent  inquiry.  It  is  also  cited  in  Wiaei 
man  v.  Chiappella,  23  Id.  377,  showing  that  a  notice  put  in  the  keyhole  at 
the  house  of  an  indorser  is  sufficient;  and  in  ffawkku  v.  Thompson,  2 
McTiean,  118,  on  the  point  of  a  release  to  pardon  a  negotiable  instroment. 


Frost  v.  Raymond. 

[2  Goni.  188] 

CoVBNAHT  OF  TiTLB  IN  CoNVETANCE.— The  woids  *'gnDt»  baigftin,  ad], 
alien,  and  confirm,"  in  a  conveyance  in  fee  do  not  imply  a  oovenaat  ol 
title;  but  it  is  implied  by  the  word  "cMt"  or  "gava** 

Action  for  breach  of  an  implied  covenant.  The  declaration 
laying  the  venue  in  Dachess  county  stated  that  the  defendant, 
in  consideration  of  seven  hundred  and  fifty  dollars,  did  gram, 
bargain,  sell,  alien  and  confirm  unto  the  plain tifiis,  in  fee,  lot 
number  sixty-five  or  seventy-six,  in  Junius,  Montgomezy  county, 
the  plaintifis  to  elect  on  or  before  a  certain  day  which  of  the 
lots  they  would  have,  with  an  averment  that  the  defendant  was 
not  seised  of  either  of  the  said  lots,  nor  had  any  estate  in  either, 
so  that  he  could  not  grant  and  that  he  had  broken  his  covenant. 
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The  case  now  came  before  the  court  on  a  motion  in  arrest  of 
jndgmeDt. 

Slosson,  for  the  defendant,  contended:  1.  That  no  covenant 
arises  on  the  words  contained  in  the  declaration; ''  dedi"  is  the 
only  word  that  imports  a  covenant,  and  that  on  account  of  its 
feudal  acceptation.  Co.  litt.  884a,  (n),  332;  Touch.  181;  Perk. 
S.  124.  .  No  covenant  shall  be  added  to  a  conveyance  which  is 
not  expressed  or  imported  by  force  of  the  words  used:  Bree  v. 
Holbech,  Doug.  654;  Crips  v.  Bead,  6  T.  B.  606;  2.  An  eviction 
ought  to  have  been  alleged:  Touch.  161,  (n)  2;  2  Brownl.  161; 
8.  The  convejance  was  in  the  alternative,  and  an  election  was 
therefore  a  condition  precedent  and  should  have  been  averred: 
Goodiaon  v.  Nunn,  4  T.  B.  761;  Kingston  v.  Preston,  Doug.  689; 
Duke  of  Si.  Albans  v.  Shore,  1  H.  Bl.  270;  4.  The  conveyance 
is  void,  being  of  a  freehold  to  commence  in  fuiuro:  5.  The 
venue  is  mislaid;  an  action  arising  out  of  the  realty  must  be 
where  the  lands  are  situated:  1  Oom.  Dig.  168;  Bao.  Ab. 
Visne,  pi.  27. 

0.  B.  Van  Ness,  for  the  plaintifb,  insisted  that  the  cases  cited 
did  not  apply  to  conveyances  operating  by  virtue  of  the  statute 
of  uses;  that  bargain  and  sale  was  a  mode  of  conveyence  sub- 
stituted for  the  old  form  of  feoffment,  and  that  its  operative 
words  should  have  the  same  effect  as  the  word  **  dedi "  of  the 
feoffment;  that  it  was  not  necessary  to  show  an  eviction,  as  no 
title  passed:  Hciden  v.  Taylor,  Hob  12;  that  no  election  could 
have  been  made  as  there  was  no  estate  from  which  to  choose; 
that  the  action  arising  from  a  privity  of  contract  and  not  of  es- 
tttte»  the  venue  was  properly  laid. 

By  Court,  Ejorr,  0.  J.  Several  objections  are  taken  to  the 
validity  of  the  declaration.  We  shall,  however,  confine  ourselves 
to  the  first  and  only  important  one,  viz. :  that  here  was  no  im- 
plied covenant  of  title.  It  is  exceedingly  interesting  to  the  com- 
munity that  this  question  should  be  clearly  settled,  and  well 
understood.    We  are  to  examine: 

1.  Whether  a  sale  of  an  estate  in  fee,  by  the  formal  and  apt 
words  of  conveyance,  and  for  a  valuable  consideration,  does  of 
itself  imply  a  warranty  or  covenant  of  title.  The  counsel  for 
the  plaintiff  contended  upon  the  argument  that  it  did; 

2.  If  it  does  not,  then  whether  there  be  any  particular  word 
or  words  in  the  deed,  that  by  settled  construction  have  been 
deemed  to  amount  to  such  covenant  or  warranty. 

1.  Itseems  upon  the  first  impression  to  be  highly  reasonable  and 
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just  tliat  eveiy  penoa,  who,  for  a  Talooble  consideratioii,  con- 
veys land  as  his  own/should  be  held  to  warrant  the  title  he  so 
undertakes  to  convey,  or  that  be  should  render  back  the  money 
upon  failure  of  the  title.  This  was  the  rule  of  the  civil  law  in 
respect  to  the  sale  of  both  real  aind  personal  property,  concern- 
ing which  that  system  scarcely  made  a  distinction,  an  adequate 
price  implying  a  warranty:  Cod.  lib.  8,  tit.  45,  c.  6;  Dig.  lib.  19, 
tit.  1,  c.  11,  s.  2;  Lib.  21,  tit.  2;  1  Domat.  79,  82,  83;  1  Ersk. 
Inst.  203.  In  the  early  ages  of  the  feudal  law,  it  seems  also  to 
have  been  considered  as  an  obligation  upon  the  lord  to  give  his 
tenant  an  equivalent  in  case  of  eviction.  This  appears  clearly 
from  the  book  of  feuds,  which  gives  the  report  of  a  cose  of  an 
action  by  the  tenant  against  the  lord,  for  investing  him  with  a 
feud  belonging  to  another,  and  from  which  he  was  evicted. 
The  lord  was  there  held  to  restore  him  another  fee  of  equal 
value,  or  the  price  of  it  in  money:  Feud.  lib.  2,  tit.  85,  80. 
But,  although  the  feudal  writers  speak  generally  of  the  lord's 
obligation  to  give  the  tenant  an  equivalent  in  case  of  eviction, 
Craig,  and  after  him  Sir  Martin  Wright,  thinks  this  obligation 
never  could  have  applied  to  pure  feuds,  which  were  gratuitous 
donations  for  uncertain  military  services,  without  price  or  stipu- 
lated render;  and  that  it  could  only  have  applied  to  improper 
feuds,  where  it  was  reasonable  it  should  apply,  as  in  those  oases 
a  price  was  given,  or  an  equivalent  contracted  for:  Inst  to  the 
Law  of  Tenures,  27,  32,  39,  40.  This  very  question,  whether 
investiture  alone,  without  any  express  promise,  entitled  the  ten- 
ant on  eviction  to  an  equivalent,  has,  it  is  said,  been  much  dis- 
cussed by  the  foreign  civilians;  that  it  is  the  prevailing  opinion 
among  them,  that  the  seller,  without  any  promise^  is  bound  to 
give  an  equivalent,  if  the  fief  was  originally  granted  for  services 
done,  or  in  the  way  of  remuneration:  Butler's  note  815,  to  Go. 
Litt. 

But  whatever  may  be  our  opinions  on  the  point,  as  an  abstract 
question,  or  whatever  may  be  the  decisions  of  the  civil  law, 
or  the  feudal  and  municipal  law  of  other  countries,  we  must 
decide  this  question  by  the  common  law  of  England.  It  was 
decided  in  the  case  of  Seixaa  v.  Wood  (ante  215)  that,  upon  a 
sale  of  goods  without  warranty,  and  without  deceit,  the  pur- 
chaser took  the  soundness  and  quality  of  them  at  his  peril. 
We  think  it  is  evident  that  caveat  emptor  has  been  always  recog- 
nized in  our  law-books  as  a  fixed  maxim,  applicable  equally  to 
the  transfer  of  lands  and  chattels. 

It  is  a  settled  question  that  an  estate  in  fee  may  be  created 
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by  the  usual  and  solemn  fonns  of  conyejanoe,  without  anj 
warranty  express  or  implied,  and  that  a  conveyance  in  fee  does 
not  ipaofado  imply  a  warranty.  If  it  does,  our  books  would 
be  inconsistent  and  unintelligible  on  this  subject.  ''  If  a  man/' 
says  Lord  Coke,  1  Inst.  6  a,  and  also  say  the  judges  in  Buck- 
hurst's  cdae^  1  Co.  1,  *'  maketh  a  feoffment  in  fee,  without  war- 
ranty, the  purchaser  is  entitled  to  all  the  charters  and  evidences 
incident  to  the  lands,  to  the  end  that  he  may  defend  himself; 
for,  as  the  feoffer  is  not  bound  to  warrant  the  lands,  he  cannot 
be  Touched  to  warranty  and  to  render  in  value,  but  the  feoffee 
is  to  defend  the  lands  at  his  peril."  In  the  case  of  RosweU  v. 
Vatighan^  2  Cro.  196,  in  the  exchequer,  Tanfield,  the  chief 
baron,  said  "  that  if  one  should  sell  lands  wherein  another  is  in 
possession,  or  a  horse  whereof  another  is  possessed,  without 
covenant  or  warranty  for  the  enjoyment,  it  is  at  the  peril  of  him 
who  buys,  and  not  reason  he  should  have  an  action  by  the  law, 
where  he  did  not  provide  for  himself."  So  in  the  case  of  ife- 
dina  V.  Stoughion,  1  Salk.  211,  Lord  Holt  observed  "  that  if  the 
seller  of  goods  have  not  the  possession,  it  behooves  the  pur- 
chaser to  take  care,  caveat  emptor,  to  have  an  express  warranty, 
or  a  good  title;  and  so  it  is  in  the  case  of  land,  whether  the 
seller  be  in  or  out  of  possession,  for  the  seller  cannot  have  them 
without  a  title,  and  the  buyer  is  at  his  peril  to  see  it."  In  a 
mnch  more  recent  case  of  Bree  v.  Holbech,  Doug.  654,  the  ac- 
tion was  brought  to  recover  back  money  paid  for  the  purchase 
of  a  mortgage  deed,  which  afterward  turned  out  to  be  a  forgery. 
Lord  Mansfield  and  the  court  of  king's  bench  ruled  for  the  de- 
fendant on  this  ground,  that  the  assignment  contained  no  cov- 
enant for  the  goodness  of  the  title,  except  only  against  the  acts 
of  the  assignor,  and  that  it  was  incumbent  on  the  purchaser  to 
look  to  the  goodness  of  it.  This  case  was  afterward  cited  and 
sanctioned  by  Lord  Eenyon,  6  T.  B.  606,  who  said  that  he  did 
not  wish  to  disturb  the  rule  of  caveoi  emptor  adopted  in  that 
case,  and  in  other  cases  where  a  regular  conveyance  was  made, 
to  -which  other  covenants  were  not  to  be  added. 

The  case  in  Douglas  may  perhaps  be  thought  to  have  the  less 
weight,  as  there  was  a  covenant  against  the  grantor's  own  acts, 
and  it  is  a  rule  that  an  express  covenant  will  do  away  the  effect 
of  all  implied  ones:  4  Co.  80,  86;  Yaugh.  126;  Cro.  Eliz.  674-5; 
Butler's  notes  on  Co.  Litt.  832;  2  Bos.  &  Pull.  26;  2  Ch.  Cas. 
19.  But  the  court  do  not  intimate  that  they  proceeded  upon 
that  ground.  This  they  would  have  done  had  they  relied  upon 
the  extinguishment  of  the  implied  covenant  by  means  of  tbe 
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express  one.  They  adopted  the  old  rule,  that  if  there  be  no 
covenant  of  title  in  a  deed,  the  purchaser  takes,  at  his  own 
risk,  the  goodness  of  the  title.  After  this  rule  has  been  so 
long  understood  and  practiced  upon,  it  would  be  of  the  most 
mischievous  consequence  to  establish  a  contrary  doctrine.  The 
parties  to  deeds  know  that  a  covenant  is  requisite  to  hold  the 
seller  to  warrant  the  title,  and  they  regulate  their  contracts 
accordingly.  If  there  be  any  fraud  in  the  sale  the  purchaser 
has  his  remedy.  If  one  sell  land,  affirming  he  had  a  good 
title,  when  he  knew  he  had  no  title,  an  action  on  the  case  for  a 
deceit  will  lie:  Com.  Dig.  tit.  Action  on  the  Case  for  a  Deceit, 
A.  8;  1  Fonb.  366. 

2.  We  are  next  to  examine  whether  there  be  any  particular 
words  in  the  granting  clause  of  the  deed  which  imply  a  cove- 
nant. 

Olanville,  lib.  7,  c.  2,  says  generally  that  the  heirs  of  donors 
are  held  to  warrant  their  gifts,  ''donations;"  and  Bracton,  lib. 
5,  fol.  388b,  389a,  says  to  the  same  effect  that  "warranty 
belongs  to  all  charters  of  simple  donation,  and  that  the  donors 
and  their  heirs  were  held  to  warranty  unless  the  deed  expressed 
the  contrary.  But  a  charter  of  confirmation  did  not  include  a 
warranty  unless  it  contained  a  gift,  and  if  the  grantor  say  *'do 
el  confrmo,  or  the  charter  uses  the  words  dare,  vendere,  etc., 
such  a  deed  contained  a  warranty.  So  if  homage  was  imposed, 
a  warranty  was  implied."  It  is  a  little  singular  that  the  old 
writers  make  the  gift  (donatio)  the  reason  and  ground  of  the 
warranty.  It  is  the  gift  by  the  operative  words  do  or  dedi  that 
creates  the  warranty.  Accordingly,  Lord  Coke,  2  Inst.  276, 
says  that  although  dedi  and  concern  be  coupled  together,  as  in 
the  statute  de  bigamis,  yet  these  words  ratione  doni  propri  do 
appropriate  the  warranty  to  dedi  only.  It  is  our  duty  to  ac- 
quiesce in  the  law  as  we  find  it,  but  we  are  very  naturally 
tempted  to  agree  with  Sir  M.  Wright,  that  warranty,  instead  of 
being  attached  to  a  fee,  which  was  a  pure  gift,  ought  more 
justly  to  have  accompanied  a  fee,  which  was  created  for  a  valu- 
able consideration. 

The  statute  de  bigamis,  4  Edw.  I,  c.  6,  is  very  material  to 
ascertain  the  ancient  law  on  the  subject,  since  it  v^as  only 
declaratory  of  the  common  law:  2  Inst.  274.  It -says  "  that  in 
deeds  wherein  is  contained  dedi  and  concessi  without  homage  or 
vnthout  a  clause  of  warranty,  and  to  be  holden  of  the  givers 
and  their  heirs,  by  certain  services,  it  is  agreed  that  the  givers 
and  their  heirs  shall  be  bound  to  warranty.     And  where  is  con- 
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tained  dedi  and  concessit  etc.,  to  be  holden  of  the  chief  lord  of 
the  fee,  and,  not  of  the  feofbrs  or  their  heirs,  reserving  no 
services  without  homage,  or  without  the  aforesaid  clause^  their 
heirs  shall  not  be  bound  to  warranty,  notwithstanding  the 
feoffor  during  his  own  life  bj  force  of  his  own  gift  shall  be 
bound  to  warrant."  By  the  statute,  then,  dedi  is  declared  to 
amount  to  a  warranty  for  the  life  of  the  feoffor,  4  Co.  81a,  atd 
this  is  the  word  that  Coke  considers,  2  Inst.  275  b,  as  the  real 
operative  word  to  create  a  warranty  in  law,  and  it  hafch  this 
effect,  whether  th^  conveyance  in  which  it  is  found  operate  as  a 
feofEnient,  release  or  confirmation. 

The  statute  of  quia  emptores^  18  Edw.  I,  which  followed  soon 
after,  prohibited  all  subinfudations,  and  put  an  end  to  homage, 
which  was,  in  those  days,  parcel  of  the  tenure  reserved  to  the 
feoffor,  by  declaring  that  it  should  be  lawful  for  every  freeman 
to  sell  his  own  lands,  and  that  the  feoffee  should  hold  the  lands 
of  the  chief  lord  of  the  fee  by  the  same  services  that  the  feoffor 
was  bound  to  before.  This  statute  accordingly  changed,  in 
a  great  degree,  the  operation  of  the  word  dedi^  by  confining  the 
implied  covenant  it  contained  to  the  life  of  the  feoffor,  accord- 
ing to  the  directions  of  the  statute  de  bigamia,  except  in  cases 
of  gifts  in  tail  and  leases  for  life:  2  Inst.  275.  Since  that  time 
it  has  been  well  understood  and  declared  through  all  the  books 
that  the  word  dedi  in  a  deed  in  fee,  amounted  to  a  warranty  in 
law  to  the  feoffee  and  his  heirs  only  during  the  life  of  the  feoffor: 
Co.  litt.  834  a;  Touch.  180,  182;  F.  N.  B.  184  H.;  2  Bl.  Com. 
800. 

This  word  do  or  dedi,  which  is  the  apt  word  of  feoffment,  as 
that  conveyance  was  anciently  called  a  donatio ,  is  not,  however, 
the  word  used  in  the  deed  before  us.  The  only  word  in  the 
present  case  that  can  be  considered  as  implying  a  covenant,  is 
grant  (concedo):  Co.  Litt.  9  a,  b,  and  that  word  is  carefully  to 
be  distinguished  from  the  other;  for  it  is  well  settled  that  con- 
cessi,  in  a  feoffment  or  estate  of  inheritance,  implieth  no  war- 
ranty. It  only  creates  a  covenant  in  a  lease  for  years:  Co.  Litt. 
884  a;  Bac.  Ab.  tit  Covenant  B;  5  Co.  17  a;  2  Boll.  Bep.  899; 
Palm.  388;  Carth.  98;  Pincombe  v.  Budge,  Hob.  8;  Telv.  139; 
Cro.  Eliz.  674;  Sir  Geoffry  Palmer's  opinion,  Butler's  note, 
832,  and  2  Col.  Jur.  437;  3  Kib.  188,  617,  Broum  v.  Hajrwood, 
Noy,  131;  Saunders  on  Uses,  406,  407,  note. 

We  are  not  able  to  assign  a  very  solid  reason  for  this  distinc- 
tion between  the  force  and  effect  of  the  words  "give"  and 
*' grant."    It  arose  from  artificial  reasons  derived  from  the 
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feudal  law.  The  distinotion  is  now  become  xnerelj  teohnlcali 
but  it  is  suffldent  that  it  clearly  exists,  and  we  are  certainly  not 
at  liberty  to  confound  the  words  or  change  their  established 
operation. 

The  other  words  in  the  deed  ''  bargain,  sell,  aUen  and  con- 
firm," have  never  been  considered  as  implying  any  coyenant 
wBatever  in  any  case.  The  only  dictum  that  appears  to  oppose 
the  law  as  now  laid  down,  is  that  of  Lord  Eldon,  in  the  case  of 
Brotvning  v.  Wrighi,  2  B.  &  P.  21.  He  there  says  that  the 
words  grant,  bargain,  sell,  enfeoff  and  confinn,  import  a  cove- 
nant in  law.  We  admit  and  have  shown  that  the  word  grant 
imports  such  a  covenant  in  an  estate  for  years,  and  so  also  does 
the  word  enfeoff.  But  in  the  case  referred  to  they  were  used  in 
a  deed  in  fee,  and  if  he  means  (as  it  would  seem  that  he  did) ' 
that  they  there  also  imported  a  covenant^  we  cannot  agree  to 
that  opinion,  however  respectable  it  may  be,  as  it  is  opposed  to 
the  whole  stream  of  the  book  authorities.  We  accordingly 
conclude  that  in  the  present  case  the  motion  in  arrest  of  judg- 
ment ought  to  be  granted. 

LiviNOsioH,  J.,  delivered  a  concurring  opinion. 

Judgment  arrested. 

Regarding  coTenanta  in  conveyances,  it  is  thns  stated  in  4  Kent's  Com. 
473,  474:  "There  are  implied  as  well  as  express  covenanta  concerning  land, 
and  the  former  ran  with  the  land.  The  grant  of  a  watercoarse  implle*  a 
covenant  by  the  grantor  not  to  disturb  the  grantee  iu  the  enjoyment  of  it 
Any  disturbance  in  the  enjoyment  of  property  contrary  to  the  grant  of  the 
party  creating  the  disturbance  is  a  breach  of  covenant.  In  Pennsylvania, 
Delaware,  Illinois,  Indiana,  Missouri,  Mississippi,  and  Alabama,  it  is  de- 
clared by  statute,  that  the  words  grant,  baigain,  and  sell,  in  conveyances 
in  fee,  shall,  unless  specially  restrained,  amount  to  a  covenant  that  the 
grantor  was  seised  of  an  estate  in  fee,  free  from  incumbrances  done  or  suf- 
fered by  him,  and  for  quiet  enjoyment  as  against  his  acts.  But  in  Oratz  v. 
EwaU,  2  Binn.  95,  that  those  words  in  the  Pennsylvania  statute  of  1710^ 
(and  the  decision  will  equally  apply  to  the  same  statutory  language  in  the 
other  states)  did  not  amount  to  a  general  warranty,  but  merely  to  a  covenant 
that  the  grantor  had  not  done  any  act,  nor  created  any  incumbrance,  whereby 
the  estate  might  be  defeated.  Upon  this  constraction  the  woids  of  the 
statute  are  divested  of  all  dangerous  tendency;  and  they  amount  to  no  more 
than  did  the  provisions  in  the  English  statute  of  6  Anne,  c.  35,  sec.  30,  upon 
the  same  words.  It  may  not  be  very  inconvenient  that  those  granting 
words  should  imply  a  covenant  against  the  secret  acts  of  the  grantor;  but 
beyond  that  point  there  is  great  danger  of  imposition  upon  the  ignorant  and 
the  unwary,  if  any  covenant  be  implied,  that  it  is  not  stipulated  in  clear  and 
precise  terms.  In  New  York  it  was  decided  in  Frost  v.  Jtaymond^  and 
proved  by  an  examination  of  the  authorities,  that  the  words  'grant,  bar* 
gain,  sell,  alien,  and  confirm,'  did  not  imply  a  covenant  of  title  in  a  convey* 
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anoe  in  fee,  though  the  word  '  gnnt,'  or  the  word  'demiae*  would  imply  a 
eovenant  of  title  in  a  lease  for  years.  The  word  '  give/  it  was  also  shown, 
would  amount  to  an  implied  wairanty  during  the  life  of  the  feoffor.  But 
this  doctrine,  though  deemed  sound  and  applicahle  in  those  states  which 
continue  to  he  governed  on  this  point  hy  the  common  law,  has  ceased  to 
have  any  operation  in  New  York,  under  the  provision  in  the  revised  statutes. 
In  North  Carolina  and  Alabama  the  words  '  give,  grant,  bargain,  sell,'  etc., 
do  not  imply  any  warranty  of  title,  and  this  is  the  conclusion  which  sound 
policy  would  dictate.  To  imply  covenants  oi  warranty  from  the  granting 
words  in  a  deed,  is  making  those  words  operate  veiy  often  aa  a  trap  to  the 
unwary.** 


Clinton  v.  Cboswell. 

Cbakob  of  Ybnttb  in  Libel.— In  an  action  for  a  libel,  tiie  oourt  will  not, 
upon  the  common  affidavit,  change  the  venue  from  the  county  in  which 
the  libel  was  circulated  to  that  in  which  it  was  printed  and  first 
published. 

AonoN  for  publishing  a  libeL 

Hopkins^  upon  the  oommon  aiBdaiit»  moved  to  change  the 
Tenue  from  the  city  and  county  of  New  York  to  the  county  of 
Greene. 

Biher,  in  opposition  to  the  motion,  read  an  affidavit  of  the 
plaintiff,  stating  that  he  resides  in  New  York;  that  the  suit  was 
brought  for  the  publication  of  a  libel  in  a  newspaper,  published 
in  Greene  couniy,  by  the  defendant,  which  was  seen  by  many 
persons  in  thisdty;  and  that  the  plaintiff  venly  believed  the 
defendant  was  the  editor  or  printer  of  said  paper.  Upon  these 
facts,  counsel  insisted,  that  the  cause  of  action  did  not  arise 
wholly  in  the  county  of  Greene,  as  stated  in  the  affidavit  in  sup* 
port  of  the  motion,  but  that  a  right  of  action  accrued  wherever 
the  paper  circulated;  that  it  was  of  more  importance  to  an  indi- 
vidual to  protect  his  character  against  libels  disseminated  in  the 
place  of  bis  residence,  than  in  a  remote  section  where  he  might 
be  scarcely  known:  Finkney  v.  OoUvn$,  1  T.  B.  571. 

By  CouBT.  There  is  no  ground  for  the  application.  The  de- 
fendant can  take  nothing  by  his  motion,  and  must  pay  costs  tc 
the  plaintiff. 

Motion  denied* 
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Waldbn  V.  Lb  Roy. 

[30AZni.263.] 

Wages  and  Pboyisions  Subjects  of  General  Avebaoe.— Where  a 
Teasel  in  conseqaence  of  damages  was  obliged  to  seek  a  port  of  safety 
in  order  to  refit,  the  wages  and  provisions  from  the  moment  of  bearing 
away  to  the  period  of  setting  ont  again  on  her  original  voyage  consti- 
tute a  subject  of  general  average,  the  proportion  of  which  may  be 
recovered  in  an  action  of  fissumprnt,  by  the  owners  of  the  ship  against 
the  proprietors  of  the  cargo;  and  consequently  it  is  a  chaige  for  whidi 
the  insurers  on  the  cargo  are  liable. 

Assumpsit.  The  plaintifiEs,  the  owners  of  the  ship  Thomas, 
declared  against  the  defendants,  the  proprietors  of  the  cargo, 
for  their  proportion  of  a  general  average  for  wages  and  provis- 
ions incurred  and  expended  from  the  time  of  bearing  away  to 
Norfolk  in  consequence  of  a  leak  sprung  in  a  violent  gale  of 
wind,  which,  on  consultation  with  the  crew,  rendered  it  neces- 
sary to  make  for  the  nearest  port  in  order  to  refit.  The  demand 
extended  from  the  moment  of  bearing  away  to  the  period  of 
sailing  on  the  original  voyage,  including  the  time  of  detention 
in  unloading,  repairing  and  reloading.  The  question  in  the 
case  was,  whether  under  such  circumstances  wages  and  pro- 
visions were  subjects  of  general  average. 

By  Court>  Kent,  G.  J.  In  the  case  of  Leavenwofih  v.  DeLafiM 
and  Dale  {ante  201,)  decided  in  this  court  in  February,  1804,  the 
vessel  was  captured  and  carried  into  port,  where  she  was  de- 
tained four  months  and  then  liberated.  It  was  there  held  that 
the  wages  and  provisions  of  the  crew  during  the  detention  were 
to  be  brought  into  a  general  average.  In  this  case  the  vessel 
was  forced  into  port  by  injuries  received  at  sea,  which  rendered 
it  necessazy  for  the  general  safety  to  go  into  the  nearest  x>ort  to 
repair.  The  two  cases  appear  at  first  view  to  be  sufficiently 
analogous  to  admit  the  application  of  the  same  ^ule,  but  there 
is  no  direct  determination  on  the  point  in  the  English  law.  As 
far,  however,  as  the  question  has  been  incidentally  noticed,  the 
opinion  seems  to  have  been  in  favor  of  the  plaintiff's  claim,  in 
this  case,  to  general  average  for  the  wages  and  provisions  of  the 
crew  during  the  detention  at  Norfolk.  There  were  some  nifd 
priu8  decisions  before  Lord  Mansfield,  which  may  be  considered 
as  having  a  remote  bearing  on  this  question.  In  the  case  of 
Fletcher  et  al,  v.  Poole,  tried  at  the  sittings  in  1769,  the  vessel 
was  forced  into  Minorca  to  repair,  and  in  an  action  against  the 
insurer  on  the  ship  for  wages  and  provisions  expended  while 
she  was  detained  to  refit,  Lis  lordship  held  that  they  were  never 
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to  be  allowed  against  the  insurer  as  a  charge  against  the  ship: 
•Park.  53.  Bat  afterward,  in  the  case  of  Lateward  v.  Curling, 
in  which  the  same  question  arose,  Lord  Mansfield  admitted 
there  were  exceptions  to  the  rule,  as  when  it  appeared  that  the 
expense  was  absolutely  necessary  and  occasioned  by  some  of 
the  perils  mentioned  in  the  policy:  Park.  125;  Marshall,  464. 
This  last  case  has  been  considered  by  the  two  authors  last  cited, 
and  also  by  BuUer,  J.,  in  Da  Co9ta  v.  Newnham,  as  containing 
an  approbation  by  Lord  Mansfield,  of  the  rule  that  if  a  yessel 
went  into  port  to  repair  from  necessity,  those  expenses  would 
become  general  average.  I  do  not  think,  however,  that  much, 
if  any,  reliance  ought  to  be  placed  on  nisi  priuB  opinions  so 
destitute  of  explicitness  on  this  point,  and  in  which  the  ques- 
tion as  to  general  average  does  not  appear  to  have  been  men- 
tioned; and  the  same  remark  will  apply  to  what  fell  from  Buller, 
J.,  in  Robertson  v.  Ewer,  1  T.  B.  132.  The  case  of  Da  Costa  v. 
Neumham,  2  Id.  407,  is,  however,  material  and  important  on 
this  subject.  In  that  the  decision  of  the  court  of  king's  bench  ap- 
proaches very  near  to  a  sanction  of  the  above  expenses  as  a 
general  average.  It  was  held,  where  a  ship  is  obliged  to  go 
into  port  for  the  benefit  of  the  whole  concern,  the  f  barges  of 
loading  and  unloading  the  cargo  and  taking  care  of  it,  and  the 
wages  and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.  It  was  not  requisite  in  that  case  to 
decide  whether  the  seamen's  wages  and  provisions  should  be- 
come general  average,  as  the  crew  had  been  discharged;  but  the 
two  cases  are  very  analogous  in  principle,  and  have  been  so 
regarded  by  Park  and  Marshall.  I  cannot  perceive  any  sound 
distinction  between  them.  But  Abbott,  p.  282,  283,  states  the 
question  now  under  consideration  as  one  upon  which  a  reason- 
able doubt  may  be  entertained,  and  on  which  our  law  books 
furnish  no  decision.  He  seems  rather  to  intimate  his  own  opin- 
ion to  be  against  the  allowance  of  the  wages  and  provisions  of 
the  crew,  although  he  admits,  on  p.  280,  the  expense  of  unload- 
ing and  shipping  should  be  sustained  by  general  contribution. 
He  submits  the  following  distinction  for  consideration;  tbatii 
the  damage  to  be  repaired  be  in  itself  an  object  of  contribution, 
the  incidental  expenses  ought  to  be  so,  otherwise  not.  The 
opinion  of  this  author  is  very  respectable,  as  he  is  one  of  the 
most  learned  and  accurate  of  the  English  writers  on  commercial 
law  *  But  it  is  to  be  observed  he  states  the  question  as  doubt- 
ful and  gives  no  decided  opinion,  and  his  distinction  is  liable  to 
this  objection,  that  it  is  repugnant  to  the  rule  he  had  already 
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laid  down,  that  if  it  be  necessary  to  unload  the  goods  in  ordei 
to  repair  the  yessel,  the  expense  of  that  unloading,  warehousing,, 
etc.,  go  into  a  general  average.  Those  expenses  are  certainlj 
as  collateral  or  incidental  to  the  repairs  as  tiie  proyisions  of  the 
crew  during  that  detention,  and  the  wages  of  the  workmen 
employed  are  still  more  closely  incidental  to  the  repairs,  and 
yet  we  see  that  they  are  allowed  while  the  repairs  are  not. 

The  question,  upon  the  whole,  may  be  considered  as  still 
open  in  the  English  law,  but  with  a  pretty  eyident  inclination 
in  the  courts,  and  in  most  of  the  writers,  to  apply  the  rule  of 
contribution  to  the  present  case.  The  law  merchant  is,  how* 
ever,  the  general  law  of  commercial  nations;  and,  where  our 
own  positive  institutions  and  decisions  are  silent,  it  is  to  be  ex- 
pounded by  having  recourse  to  the  usages  of  other  nations. 
This  has  been  the  maxim  from  the  time  of  the  Bhodian  law  to 
this  day. 

Bicurd,  the  Amsterdam  merchant,  says,  that  if  a  ship  is 
forced  by  tempests  to  go  into  port  to  repair,  and  cannot  con- 
tinue the  voyage  without  hazard  to  all  concerned,  the  wages 
and  provisions  of  the  crew  from  the  day  it  was  determined  to 
seek  the  pprt,  to  the  day  of  the  yessel's  departure  again  on  the 
voyage,  are  to  be  brought  into  gross  average.    Beawes  has 
adopted  this  passage  from  Bicard;  for  he  lays  down  the  rule  in 
the  same  words,  vol.  1,161,  and  it  is  to  be  observed  that  Beawes 
is  frequently  regarded  and  cited  in  our  books  as  an  authority  in 
the  English  law.    Emerigon  also,  vol.  1,  625,  says,  that  there 
is  the  same  rule  in  the  maritime  jurisprudence  of  France;  and 
it  appears  from  the  case  of  Neurman  v.  Coiolet,  cited  in  Park, 
424,  to  be  the  established  rule  in  the  commercial  court  at  Pisa. 
As  far,  then,  as  the  foreign  vmters  and  decisions  are  to  influ- 
ence, the  rule  may  be  considered  as  established  in  favor  of  the 
plaintifib'  claim.    The  case  reported  in  the  text  of  the  civil  law, 
Dig.  14,  2, 6,  and  upon  which  some  of  the  foreign  civilians  have 
established  their  doctrine,  was  merely  whether  the  expenses  of 
the  repairs  themselves  should  be  made  a  general  average,  nauto^ 
pro  damno  con/ere  debeant,  and  it  was  decided  they  ought  not. 
The  present  decision  will  not,  therefore,  interfere  with  this  case 
in  the  civil  law.    Independent  of  these  foreign  authorities  I 
cannot  distinguish  this  case  in  principle  from  that  of  Leaven- 
toorth  V.  Ddafidd  and  Dale.    It  is  equally  necessary,  in  both 
cases,  that  the  mariners  should  remain  for  the  purpose  of  pro- 
ceeding to  the  port  of  discharge,  as  soon  as  the  inevitable 
misfortune,  the  casus  fortuiius,  creating  the  delay  is  removed 
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The  cargo  might  be  sacrificed  at  the  intermediate  port»  if  the 
crew  were  not  to  be.  detained,  and  the  expenses  of  their  deten- 
tion, being  for  the  common  benefit^  ought  to  be  apportioned  as 
a  common  burden.  On  the  analogy,  then,  between  this  case 
and  those  decided  in  this  court  and  England,  on  the  ground  of 
the  foreign  decisions,  in  a  case  appertaining  to  the  commercial 
law  of  nations,  and  on  the  reason  of  the  case,  as  coming  within 
the  spirit  of  the  rule  for  contributions,  we  are  of  opinion  for 
the  plaintif^B. 

LiviNOSTON,  J.,  deUvered  a  dissenting  opinion. 

Judgment  for  the  plaintiffs. 

This  case  was  cited  as  authority  by  Clifford,  J.,  in  The  Stat  ^  ffcpe,  0 
Wall.  236,  where  it  is  said:  ''Whatevw  the  nature  of  the  injmy  to  Ihe 
ship  may  be,  and  whether  it  arose  from  the  act  of  the  master  in  voluntarily 
sacrificing  a  part  of  it,  or  in  voluntarily  stranding  the  vessel,  the  wages 
and  provisions  of  the  master,  officers  and  crew  frOm  the  time  of  putting 
away  for  the  port  of  succor,  and  every  expense  necessarily  incurred  duriufi 
Uie  detention  for  the  benefit  of  all  concerned,  are  general  average.^ 


People  t;.  Barrett. 

[9  OAimti,  a04.] 

DncHASOB  OF  JuBT  wiTHOiTT  Prisoneb's  Consext.— After  a  prisoner 
has  pleaded  to  an  indictment,  and  the  jury  have  been  sworn,  and  evi« 
dence  offered,  if  the  prosecution,  without  the  prisoner's  oonsent,  with« 
draw  a  juror,  merely  because  they  are  unprepared  with  evidence,  the 
prisoner  cannot  afterward  be  tried  on  the  same  indictment,  and  if 
tried,  it  is  a  good  cause  for  arrest  of  judgment. 

iKniOTMSNT  for  conspiracy.  After  the  jaryhad  been  sworn, 
and  the  defendants  had  been  arraigned  and  pleaded  not  guilty, 
the  district  attorney  served  on  Barrett  a  notice  to  produce  a 
promissory  note  mentioned  in  the  indictment,  or  that  parol  tes- 
timony  would  be  given  of  its  contents,  and  asked  his  counsel  if 
they  were  ready  to  proceed,  to  which  they  replied  they  were. 
The  note  was  then  called  for,  and  not  being  produced,  the  dis- 
trict attorney  offered  parol  testimony,  which  was  objected  to 
from  the  want  of  due  notice,  as  the  note  was  at  a  house  distant  ' 
fourteen  or  fifteen  miles.  The  testimony  was  overruled;  where- 
upon  the  district  attorney  moved  for  leave  to  withdraw  a  juror, 
which  was  granted  without  the  defendants'  consent.  Subse- 
quently, the  defendants  were  again  arraigned,  and  tried  and 
found  guilty  on  the  same  indictment.  The  question  was,  were 
these  facts  sufficient  to  arrest  the  judgment? 
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Orary  and  Benry,  for  the  defendants,  contended  that  a  jury 
sworn  and  charged  in  a  criminal  case  cannot  be  discharged, 
without  the  consent  of  the  prisoner,  till  thej  have  given  a  ver- 
dict: 4  Hawk.  459  b,  2,  c.  47,  s.  1;  1  Inst.  227;  8  Id.  110; 
Foster,  16,  30,  88;  The  King  v.  Perkins,  Garth.  466;  Bex  v. 
Jeff^a,  2  Str.  984.  That  the  only  exceptions  to  the  rule  are: 
"Wliere  the  prisoner  himself,  by  improper  practice,  has  endeav- 
ored to  elude  justice;  where  the  indictment  is  not  appropriate 
to  the  offense;  unavoidable  accident,  as  insanity  of  a  witness:  1 
Hale,  35;  or  where  a  woman  is  seized  with  the  pains  of  labor 
when  under  trial:  Elizabeth  Meadow's  case,  Foster,  76;  inability 
of  the  jury  to  agree  after  long  confinement:  People  v.  Olcolt,  (1 
Am.  Dec.  168;)  2  Hale,  295;  and  where  the  trial  is  so  prolonged 
thai  the  court  and  jury  are  tired  out,  and  need  refreshment; 
that  the  present  case  came  within  none  of  the  exceptions. 

Btissel,  district  attorney,  for  the  plaintiff,  urged  that  the  in- 
formality of  the  notice  was  waived  by  the  declaration  of  de- 
fendants' counsel  that  they  were  ready,  and  contended  further 
that  the  court  possessed  discretionary  powers  in  withdrawing  a 
juror,  even  against  the  consent  of  a  prisoner,  where  there  was 
fear  of  a  failure  of  justice:  2  Hale,  295;  that  such  was  the  prac- 
tice in  cases  of  bad  indictment:  Bex  v.  Segar,  Oomb.  401;  Sir 
T.  Baym.  84;  that  in  Boherts's  case,  Kelyng,  26,  the  court  dis* 
charged  the  jury  because  the  evidence  was  insufficient;  so  also 
where  testimony  was  wanting:  Oardiner^s  case,  Kelyng,  47; 
Jones  and  Bevor^s  caSjC,  Id.  52;  Foster,  328;  and  that  the  pas* 
sages  cited  by  the  opposing  counsel,  from  Lord  Coke,  are  de- 
nied to  be  correct  in  Kirdoch's  case,  Foster,  16. 

By  Court,  LiviNasTON,  J.  Without  denying  the  right  of  courts 
to  withdraw  a  juror  in  criminal  causes,  and  put  the  defendant  on 
his  trial  a  second  time,  it  is  evident  this  power  should  not  be 
lightly  used,  but  confined  as  much  as  may  be  to  cases  of  very 
urgent  necessity,  where,  by  the  act  of  God,  or  by  some  sudden 
and  unforeseen  accident,  it  is  impossible  to  proceed  without  man- 
ifest injustice  to  the  public,  or  the  defendant  himself.  We  do 
not  mean  at  present  to  define  all  or  any  of  the  cases  in  which 
this  practice  may  be  pursued,  but  we  all  agree  that  a  defendant 
ought  in  no  case  to  be  put  on  a  second  trial  for  the  same 
offense  where  a  juror  has  been  discharged  on  no  other  ground 
than  because  the  public  prosecutor  found  himself  unable  to  pro- 
ceed for  the  want  of  sufficient  testimony  to  convict,  and  where 
this  inability  was  the  consequence  of  his  not  taking  the  neces- 
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sary  measures  to  obtain  it.  To  discharge  a  jnror  under  such 
drcumstances  would  be  liable  to  great  abuse  and  oppression. 
If  the  prosecutor  disliked  the  jury,  or  some  of  them,  or  hoped 
to  find  the  defendant  less  pjrepared  at  a  future  day,  or  wished 
unnecessarily  to  harass  him,  he  might,  at  any  time,  attain  his 
end,  if,  by  solely  alleging  the  want  of  proof,  after  a  jury  were 
sworn,  he  could  get  rid  of  them.  It  will  be  much  better  that 
the  guiliy  now  and  then  escape  in  this  way,  than  to  introduce 
or  sanction  a  practice  which  may  place  the  innocent  entirely  in 
the  power  of  a  court,  or  a  public  prosecutor,  which  this  mode  of 
trial  was  intended  to  guard  against.  It  will  be  recollected  there 
was  no  improper  practice  here  on  the  part  of  the  defend- 
ants, or  any  tampering  with  witnesses  to  keep  them  out  of  the 
way.  In  saying  they  were  ready  for  trial,  the  defendants  told 
no  more  than  the  truth;  but  such  declaration  could  not  have 
obliged  them  to  produce  a  paper  against  themselyes,  and  which 
it  does  not  appear  they  had  with  them.  We  are,  therefore,  of 
opinion  that  the  court  below  ought  not  to  proceed  to  judgment 
on  this  conviction,  but  diflohaxge  the  defendants. 
Judgment  azrested. 


Davt  v.  Hallstt. 

XtOAnai.iej 


Fmior  QV  Fbbioht,  Intbbpbbtatiox  of.^A  yahied  policy  on  freiglil 
was  slated  to  be  "at  and  from"  one  port  to  aaother,  and  **  at  and  from 
thence**  back  to  tho  original  port,  and  a  premium  was  demanded 
donble  that  which  was  demanded  for  the  outward  voyage;  it  was  held 
that  freight  to  the  full  amount  of  the  valuation  was  covered  on  each 
voyage,  and  the  inaured  on  a  capture  on  ihh  return  voyage  entitled  to 
recover  the  fuU  amount  of  hia  policy,  without  making  any  deduction 
for  the  freight  received  on  the  outward  risk. 

Yalusd  Pouot,  when  Attaches.— On  a  valued  policy  on  freight,  if 
there  be  an  inchoate  right  to  some,  and  the  transaction  bona  JkU,  the 
value  cannot  be  inquired  inta 
Rights  of  an  Insured  on  Vessel  and  Fbeioht.— If  a  ship-owner 
have  his  vessel  and  freight  insured  with  two  different  underwriters, 
and  on  a  capture  abandon  first  to  those  on  the  vessel,  and  then  to 
those  on  the  freight,  taking  afterward  fifty  per  cent  of  his  claim  on 
the  underwriters  on  the  vessel,  and  in  payment  of  the  other  fifty  an 
assignment  of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive 
the  freight  which  they  would  have  been  entitled  to,  and  to  recover  from 
the  insurers  of  the  freight  the  f uU  amount  of  his  policy,  deducting  the 
pro  rata  freight  earned  previous  to  the  abandonment  on  the  voyage  on 
which  captured. 

Am.  Dm.  Vox..  II~UI 
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AssuicpsiT  upon  the  policy  on  the  freight  of  the  sloop  Han- 
nah, valued  at  two  thousand  dollars,  "  at  and  from  Philadel- 
phia to  Omoa  and  Golfo  Dulce,  and  at  and  from  thence  to  Phil- 
adelphia/' at  a  premium  of  twentj-two  and  a  half  per  cent. 
The  facts,  as  appeared  from  a  case  made,  were: 

In  August,  1800,  the  vessel  sailed  on  the  voyage  insured,  and 
arrived  in  safety  at  Golfo  Dulce,  having  earned  freight  to  the 
amount  of  two  thousand  dollars.  She  then  took  in  a  return 
cargo  for  Philadelphia,  the  freight  on  which  was  two  thousand 
dollars  more,  and  sailed  on  her  homeward  voyage,  but  was,  on 
the  very  next  day,  captured  by  a  British  man  of  war,  who  car- 
ried her  into  Belize,  in  the  bay  of  Honduras.  She  remained 
there  some  time,  when  her  crew  were  taken  out  of  her,  and  she 
was  sent,  under  charge  of  a  prize-niaster,  to  Jamaica  for  trial. 
Whilst  in  possession  of  the  captors,  an  abandonment  was  duly 
made  of  the  vessel,  cargo  and  freight  to  the  respective  under- 
writers. Those  on  the  vessel  and  cargo  accepted  the  abandon- 
,  ment  of  the  interests  they  had  severally  insured;  but  the  de- 
fendant, who  had  subscribed  the  policy  on  the  freight,  refused. 
The  sloop  and  cargo  were  afterward  proceeded  against  in  the 
admiralty,  and  by  a  decree  ac<juitted;  but  the  claimants  were 
condemned  in  costs  to  the  captors.  An  appeal  being  taken,  the 
sloop  and  her  cargo  were,  as  was  usual,  ordered  to  be  appraised 
and  restored  to  the  claimants,  on  their  giving  security  to  account 
for  the  value  in  case  the  sentence  should  be  reversed.  The  ves- 
sel and  cargo  were  therefore  appraised,  and  security  given  by 
two  sureties,  who  took  possession  of  both  and  sent  them  to 
their  correspondents,  Messrs.  ElHston  &  Perot,  of  Philadel- 
phia, in  whose  possession  they  were  at  the  commencement  of 
the  present  action.  The  plaintiff,  however,  on  the  arrival  of  the 
vessel  at  quarantine,  agreed  with  the  underwriters  upon  her  to 
be  substituted  in  their  place,  and  to  defend  the  appeal  at  his 
own  risk  and  expense,  on  their  paying  him  fifty  per  cent.  In 
consequence,  the  money  was  paid  by  the  insurers  on  the  sloop, 
who  executed  a  power  of  authority  to  Davy,  constituting  him 
their  agent  to  defend  the  appeal  in  their  names.  By  virtue  of 
this  authority,  the  plaintiff  had,  on  discharging  the  advances 
and  expenses  on  account  of  the  vessel,  got  possession  of  her  at 
the  time  of  trial,  and  had  received  two  thousand  dollars,  the 
amount  of  her  return  freight.  It  was  admitted  that  the  pre- 
mium on  the  outward  voyage  only,  would  have  been  one-half  of 
that  paid,  and  that  the  decree  of  the  admiralty  court  had  been 
recently  confirmed,  but  without  costs.     A  verdict  being  taken 
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for  two  thousand  two  handled  and  forfy-fiTe  doUara,  it  was 
agreed  that  if  the  court  shall  be  of  opinion  that  the  plaintiff 
was  entitled  as  for  a  total  loss,  the  proportion  of  freight  earned, 
which  the  defendant  might  be  entitled  to,  if  any,  should  be  de- 
ducted, and  the  account  adjusted.  In  case  it  should  be  thought 
the  plaintiff  should  be  entitled  to  only  a  partial  loss,  the  same 
to  be  in  like  manner  adjusted,  on  such  principles  as  the  court 
might  direct,  with  liberty  to  either  party  to  turn  the  facts  of  the 
oase  into  a  special  verdict. 

Hoffman  and  ffarison,  tot  the  plaintiff.  lb  was  contended, 
they  said,  on  the  defendant's  part,  that  the  valuation  was  to  be 
thus  interpreted:  One  thousand  dollars  out,  and  one  thousand 
home;  making  in  the  whole,  the  sum  of  two  thousand  dollars, 
one  thousand  of  which  was  earned  on  the  arrival  at  Golf  o  Dulce. 
The  plaintiff,  on  the  other  hand,  insisted  that  the  homeward  and 
outward  freight  are  valued  by  the  instrument  at  two  thousand 
dollars  each.  The  amount  of  premium  paid  is  for  two  thousand 
dollars  round.  The  only  case  analogous  to  this,  is  an  insurance 
on  goods  out  and  home,  where  the  valuation  extends  to  both 
voyages. 

The  second  point  will  depend  on  the  right  to  abandon.  The 
insured,  at  the  time  of  making  the  agreement  with  the  under* 
writers  on  the  ship,  had  divested  himself  of  all  his  interest  in 
the  several  subjects  he  had  insured;  and  by  reason  of  the  agree- 
ment  the  plaintiff  became  a  bona  fide  purchaser  of  the  under* 
writers' rights  on  his  vessel.  In  this  capacity,  and  through 
them,  he  received  the  freight  due  to  the  then  owners.  He  now 
applies  to  the  defendant  in  his  own  right,  for  a  loss  on  the  policy, 
as  to  himself.  The  case  states  that  the  proportion  of  frdght  to 
which  the  defendant  may  be  entitled,  shall  be  deducted  from  the 
amount  of  the  verdict;  but  it  is  not  meant  that  there  shall  be  a 
set-off,  for  that  cannot  exist  after  the  suit  is  begun.  It  is  in- 
troduced for  the  sake  of  giving  the  court  an  opportunity  of  de- 
ciding what  pro  rata  freight  the  defendant  may  be  entitled  to, 
and  up  to  what  time. 

Boyd  and  Pendleton,  for  the  defendant,  stated  that  the  policy 
being  for  one  entire  risk  out  and  home,  there  could  be  no  ap< 
portionment.  As  the  contract  was  entire  when  the  abaudon- 
ment  was  made,  it  necessarily  'transferred  the  outward  freight 
which  had  been  earned.  The  assured,  by  his  agreement  with  the 
underwriters  on  the  ship,  placed  himself  in  his  original  station, 
and  having  received  the  full  freight,  stands,  as  respects  the  de- 
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fendant,  exactly  as  if  the  capture  had  never  taken  place.  In 
Thompson  y.  Bowcroft,  4  East,  34,  under  a  similar  abandonment 
of  all  the  interests  insured  after  a  capture,  it  was  held  that  the 
insurer  on  freight  might,  after  payment  of  a  total  loss  to  the  in* 
'  Bured,  recover  from  him  the  amount  of  freight  which  he  had  re- 
ceived. It  is  true,  in  this  case  there  was  an  express  agreement 
to  pay  it  over.  But  whatever  is  received  during  the  voyage  in- 
sured, is,  after  abandonment,  to  be  carried  to  the  credit  of  the 
underwriter:  2  Emerlg.  222. 

Kent,  0.  J.,  delivered  the  opinion  of  the  court.  This  is  the 
case  of  a  valued  policy  upon  freight,  and  the  valuation  becomes 
a  very  material  fact  in  the  consideration  of  the  cause.  The 
plaintiff  was  owner  of  vessel,  cargo  and  freight,  and  had  them 
all  fully  insured;  and  the  vessel  being  captured  after  the  return 
voyage  had  commenced,  he  duly  abandoned  all  the  subjects  to 
their  respective  insurers.  The  insurance  was  for  two  thousand 
dollars  in  value,  of  freight;  and  if,  at  the  time  of  the  total  loss, 
there  was  an  inchoate  right  to  a  freight  to  the  amount  of  the  in- 
surance, the  plaintiff  must  be  entitled  to  recover.  This  principle 
was  fully  established  in  the  cases  of  Montgomery  v.  Eggington,  3 
T.  B.  362,  and  Thompson  v.  Taylor,  6  Id.  478.  In  the  present 
instance  there  was,  when  the  vessel  was  captured,  an  inchoate 
freight  attached  equal  to  two  thousand  dollars.  There  was  some 
freight  already  earned  when  the  capture  took  place,  but  the 
amount  of  it  becomes  immaterial,  as  the  valuation  in  the  policy 
precludes  inquiry  into  the  value;  and  this  valuation  is  to  be  ad- 
hered to,  if  the  case  be  fair  and  honest  between  the  parties,  not- 
withstanding events  in  the  course  of  the  voyage  may  render  the 
loss  even  advantageous  to  the  insured:  Shavoe  v.  Iblton,  2  East, 
109.  It  is  sufficient  if  there  be  freight  at  risk,  equal  to  the  sum 
insured,  when  the  loss  happens,  and  that  some  freight  has  been 
already  earned  for  the  insured.  If  we  were  to  sustain  an  in- 
quiry into  the  value  of  the  freight,  it  would  be  doing  away  with 
the  effect  of  the  valued  policy. 

Several  objections  have  been  stated  against  the  plaintiff's  right 
of  recovery  in  this  case,  but  it  appears  to  me  that  they  are  ca- 
pable of  a  sufficient  answer.  The  abandonment  of  the  vessel 
took  away  from  the  insurer  on  the  freight  the  spes  reciiperandi, 
or  the  chance  of  an  ultimate  recovery  of  the  subject;  because 
as  between  the  insurers  on  the  ship  and  freight  the  claim  of  the 
insurer  on  the  ship  to  the  freight  must  be  admitted  to  prepon- 
derate; and  this  seems  to  have  been  the  opinion  of  Lord  Ellen* 
borough  in  the  recent  case  of  Thompson  v.  Bowcrqft,  4  East,  84. 
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The  abandonment  of  the  ship  did  not  affect  the  plamtifTs  right 
to  a  proportion  of  the  freight  on  the  return  Tojage.  This  was 
so  considered  in  the  case  of  Lenox  v.  United  Ineurance  Company, 
which  was  finally  determined^  in  the  court  for  the  correction  of 
errors  in  1801 ;  and  although  the  court  was  divided  in  that  case^ 
and  the  majority  of  the  bench  did  not  concur  in  any  opinion  on 
the  merits  of  the  cause,  we  are  not  now  disposed  to  question 
the  correctness,  and  much  less  the  authority  of  that  decision. 
It  was  determined  in  that  case  that  upon  abandonment  of  the 
Teasel,  the  owner  of  the  freight  being  also  oymer  of  the  ship, 
did  not  thereby  abandon  his  freight  in  toto,  but  that  he  retained 
a  certain  part  to  be  apportioned  pro  rata  itineris,  and,  con- 
sequently, to  be  carried  down  to  the  time  when  the  loss  hap- 
pened. The  insured,  therefore,  upon  the  vessel,  as  between 
him  and  his  insurer,  still  retained  his  right  to  a  ratable  freight, 
and  if  he  has  had  the  precaution  to  have  his  freight  insured, 
we  do  not  see  why  ho  may  not  resort  for  indemnity  to  the  in- 
sorer  upon  the  freight.  As  long  as  Teesel  and  freight  are  re- 
garded in  our  law  as  distinct  subjects  of  insurance,  the  incon- 
venience that  yre  have  suggested,  which  falls  upon  the  insurer 
on  freight,  seems  to  be  inevitable.  There  is  in  this  case  con- 
flicting rights,  and  some  one  must  yield.  The  owner  of  ship 
and  freight  is  authorized  to  insure  each  of  them  distinctly,  and 
the  law  must  have  intended  that  each  of  the  policies  should 
have  a  full  and  effectual  operation,  according  to  the  established 
principles  of  insurance.  It  would  be  to  maintain  a  paradox  to 
contend  that,  by  an  abandonment  of  the  ship  in  such  a  case, 
the  remedy  upon  the  policy  upon  the  freight  was  forever  gone. 
One  contract  cannot  be  destroyed  by  the  operation  of  another 
contract  inter  alios.  The  insurer  upon  freight  must  therefore 
submit  to  a  total  loss  in  every  such  case,  with  the  exception  of 
the  ratable  freight  which  does  not  go  with  the  abandonment. 
The  abandonment  of  the  ship  is  an  act  in  which  he  has  no  di- 
rect concern,  and  his  contract  with  the  assured  contains  no  con- 
trol of  that  act.  The  loss  of  any  chance  of  recovery  of  freight 
is  a  consequence  incidental  merely  to  the  abandonment  of  the 
ship,  and  arises  from  meeting  with  the  paramount  claims  of  the 
insurer  on  the  ship,  and  he  must  be  left  to  provide  against  it  by 
some  special  contract  with  the  insured,  as  was  done  in  the  case 
of  Thompson  v.  Rowcroft. 

Another  objection  to  the  recovery  in  this  case  is,  that  freight 
to  the  amount  of  two  thousand  dollars  had  already,  during  the 
eourse  of  the  same  voyage,  been  earned  and  received  by  the 
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plaintiff.  But  the  preeent  insoranoe  was  not  upon  the  totality 
of  freight  for  the  whole  Toyage,  but  upon  so'  much  freight  in 
that  Toyage  as  would  amount  to  two  thousand  dollars.  The 
observation,  therefore,  of  2  Emerig.  222,  does  not  apply,  when 
he  says  that  the  freight  received  by  the  insured  in  the  course  of 
the  circuitous  voyage  is  received  on  account  of  the  insurer,  if 
by  perils  an  abuidonment  becomes  necessary.  The  author  is 
there  speaking  of  insurances  upon  the  whole  subject  for  an  en- 
tire voyage.  The  present  case  is  analogous  to  tiiat  cited  in  2 
Yalin,  87,  and  2  Emerig.  89,  40,  in  which  one  caused  an  in* 
surance  to  be  made  to  the  amount  of  one  thousand  livres  upon 
goods  on  board  a  vessel  from  America  to  Marseilles.  The  ves- 
sel sailed  with  a  cargo  to  the  amount  of  three  thousand  livres, 
and  discharged  two-thirds  thereof  at  Cadiz,  leaving  goods  on 
board  for  the  remainder  of  the  voyage  to  the  amount  of  the 
insurance.  It  is  the  opinion  of  these  authors,  and  the  same  is 
confirmed  by  Pothier,  that  the  policy  was  not  thereby  reduced 
two-thirds  in  value,  but  operated  still  upon  all  the  cargo  on 
board  to  the  amount  of  the  one  thousand  livres.  To  apportion 
the  loss  and  gain  in  this  case,  so  as  to  make  the  gain  of  one 
moiety  of  the  outward  freight  inure  to  the  insurer,  and  the  loss 
of  one  moiety  of  the  homeward  freight  to  fall  upon  the  insured, 
would  be  an  arbitrary  rule,  and  would  not  give  the  plaintiff  his 
just  indemnity.  It  would  be  changing  the  legal  operation  of 
this  contract,  and  making  it  an  insurance  of  one  moieiy  only  of 
the  outward,  and  one  moiety  of  the  homeward  freight,  instead 
of  an  insurance  to  the  amount  of  the  valuation  on  so  much 
freight  pending,  when  the  loss  arose.  The  payment  of  the 
double  premium  is  a  pretty  sure  index  to  the  intent  of  the  par- 
ties, that  the  policy  should  attach  on  the  outward  or  homeward 
freight,  according  to  events.  The  policy  was  to  be  valid  and 
operative  as  long  as  there  was  aliment  to  keep  it  alive. 

With  respect  to  the  subsequent  contract  between  the  plaintiff 
and  the  insurer  on  the  vessel,  it  appears  to  us  not  to  have  any 
influence  on  the  present  demand.  It  was  not  a  waiver  of  the 
abanddnment,  but  a  fair  repurchase  of  the  right  of  redemption 
of  the  vessel,  for  a  valuable  consideration,  and  we  think  the 
present  question  ought  to  be  decided  in  the  same  manner  as  if 
no  such  contract  and  substitution  had  taken  place.  The  aban- 
donment had  been  accepted,  and  the  right  of  property  in  the 
vessel  absolutely  vested  in  the  insurer. 

Our  opinion  accordingly  is,  that  the  plaintiff  is  entitled  to 
recover  as  for  a  total  loss,  subject,  nevertheless,  to  a  deduction 


Digitized  by 


Google 


Itaj,  1805.]    QiKvmsm  v  Colxthbian  Ins.  Co.  247 

of  the  small  ratable  fteiglit  which  did  not  pass  with  the 
abandonment  of  the  ship,  to  be  adjusted  according  to  the  prin- 
ciples established  in  the  case  of  Lenox  v.  The  Untied  Insurance 
Company^  and  such  is  the  decision  of  the  court. 

LinirasTON,  J.,  having  been  concerned,  gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  total  loss. 

The  principal  point  raised  in  this  case  is  thus  stated  in  2  PhiUipe  on  In- 
surance, sec  1208:  "Suppose  the  voyage  to  have  intermediate  stages  at 
which  freight  up  to  the  time  is  earned,  and  heoomes  due,  independently  of 
the  circumstance  of  the  vessel's  arriving  at  subsequent  stages;  and  the 
freight  of  the  whole  voyage  is  valued  in  gross.  Is  this  a  valuation  of  the 
amount  of  all  the  freights,  or  of  the  amount  of  each  severally?"  He  cites 
this  case  as  supporting  the  latter  view.  Parsons,  citing  this  case,  thus  pre- 
sents the  question:  *'If  the  freight  be  valued  at  a  certain  sum  at  and  from 
(he  home  port  to  a  foreign  port,  and  at  and  from  that  port  to  the  home  port, 
and  the  vessel  arrives  safely  out,  and  there  earns  and  receives  a  freight 
equal  to  the  whole  valuation,  and  is  lost  on  her  return  to  the  home  port, 
the  freight  on  which  return  voyage  would  have  been  the  same  that  it  was 
on  the  voyage  out,  it  is  obvious  that  there  ore  two  ways  in  which  the  loss 
might  be  adjusted.  One  would  be  to  consider  the  valuation  as  applicable 
to  the  whole  voyage;  then  half  the  valuation  would  have  been  earned,  and 
the  insurers  would  be  liable  only  for  the  other  half.  The  other  way  would 
be  to  consider  that  the  valuation  applied  first  to  the  voyage  out,  and  then  to 
the  voyage  home;  and  then  as  the  whole  freight  home  was  lost,  the  insurers 
would  have  been  liable  for  the  whole  amount  In  a  case  presenting  pre- 
dseiy  this  question,  the  court  adopted  the  latter  view:"  1  Marine  Ins.  276. 


Stevens  v.  The  Columbian  Ins.  Ca 

[8  Cai»,  48.] 

PoucT  ON  Freight— Amount  Recovered.— Under  an  open  policy  on 
freight,  the  gross  amount  is  on  a  total  loss,  the  amount  to  be  recovered, 
without  being  subject  to  a  deduction  for  expenses  of  wages  and  pro- 
visions. 

Action  on  an  open  policy  of  insurance  for  the  recovery  of 
sixteen  thousand  dollars  on  the  freight,  by  charter  party,  of 
the  ship  Swan,  from  Havana  to  New  York.  A  total  loss  and 
the  plaintiff's  right  to  a  verdict  were  admitted;  but  the  defend- 
ants contended  that  as  the  plaintiff  would,  had  the  vessel 
arrived  safe,  have  necessarily  been  put  to  the  expense  of  wages 
and  provisions,  though  the  whole  freight  would  have  been  due, 
BO  in  the  case  of  a  total  loss,  the  amount  of  these  wages  and 
provisions  was  what  the  insurers  were  entitled  to  deduct 

The  jury,  by  consent,  found  for  the  full  sum  mentioned  in 
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the  policy;  and  the  question  now  raised  for  the  determination 
of  the  court  is,  whether  the  plaintiff  ought  to  recover  the  gross 
amount  as  subscribed  for  in  the  policy,  a  specific  proportion 
only,  or  the  actual  net  freight  after  making  the  deduction  in- 
sisted on. 

D.  B.  and  T.  L,  Ogden,  for  the  plaintiff,  insisted  that  freight 
was  the  compensation  paid  to  the  owner  of  the  vessel  at  the 
termination  of  the  voyage  for  the  use  of  the  ship,  that  in  this 
case  it  was  the  amount  specified  in  the  charter  party,  and  that 
sum  was  the  subject  of  the  insurance  in  the  policy  on  which  the 
action  is  brought;  that  it  was  a  general  principle,  wherever  the 
right  to  freight  has  commenced,  the  whole  is  due:  Shawey. 
FeUon,  2  East,  109;  Thompson  v.  Ihylor,  6  T.  R.  478,  held  that, 
as  the  right  to  freight,  thoagh  inchoate,  had  commenced,  the 
underwriter  was  bound  to  pay  all  that  the  insured  would  have 
received  had  the  accident  not  occurred. 

Pendleton^  for  the  defendant,  contended  that  the  contract  of 
insurance  being  one  of  indemnity,  the  compensation  must  be  no 
more  than  the  injuxy  actually  sustained:  2  Marsh.  529;  2 
Emerig.  221;  that  had  the  voyage  been  concluded,  the  freight 
would  have  been  nothing  more  than  the  surplus  after  paying 
wages  and  provisions;  and  that  the  insurer  ought  to  pay  no 
more  than  the  insured  would  have  received ;  that  in  an  open 
policy,  freight  means  "the  actual  net  freight."  Millar,  247; 
and  Leavenworth  v.  Delafield  (ante,  201)  adopts  the  same  prin- 
ciple; that  in  the  case  of  Thompson  v.  Taylor^  the  policy  was 
valued;  therefore  the  arguments  deduced  from  it  do  not  apply. 

By  Court,  Thompson,  J.  We  think  the  assured  is  entitled  to 
recover  the  gross  amount  of  freight.  Although  indemnity  is 
the  leading  object  of  insurance,  it  is  not  always  the  criterion  by 
which  to  ascertain  the  amount  of  the  loss.  In  an  open  policy 
on  goods,  the  rule  by  which  to  estimate  a  total  loss  is  the  invoice 
price  and  all  duties  and  expenses  till  they  are  put  on  board,  to- 
gether with  the  premium  of  insurance.  After  a  long  voyage, 
and  when  the  goods  had  almost  reached  a  profitable  market,  it 
might  with  plausibility  be  urged  that  the  above  rule  would  not 
afford  an  indemnity;  but  to  depart  from  it,  however  reasonable 
and  just  it  might  appear  in  some  cases,  would  lea4  to  endless 
uncertainty  and  litigation.  So  likewise  in  an  open  policy  on  a 
vessel,  her  value  at  the  time  she  sails  with  the  expense  of  her 
outfit  and  premium  is  the  rule  by  which  to  estimate  a  total  loss. 
It  has  frequently  with  great  propriety  been  said  that  in  matters 
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of  commerce  the  plainest  and  simplest  rales  are  always  best. 
They  are  easily  learned  and  easily  obtained,  and  do  not  depend 
on  any  subtleties  and  niceties.  No  general  rule  giving  a  spe- 
cific proportion  of  the  freight  could  with  justice  be  adopted. 
It  would  operate  unequally  by  reason  of  the  great  diversity  in 
the  distance  and  expense  of  voyages;  and  to  adopt  the  net 
amount  of  freight  as  the  rule,  would  lead  to  much  litigation  and 
uncertainty  respecting  the  deductions  to  be  made.  But  to  take 
the  gross  amount  of  freight  as  the  rule  of  damages  would  be 
equal,  simple,  and  easily  ascertained.  Mr.  Justice  Lawrence, 
in  the  case  of  Shatoe  v.  FsUon,  says:  The  period  to  look  to  in 
order  to  ascertain  the  value  of  the  subject-matter  of  insurance 
is  when  the  vessel  sails,  and  not  the  state  of  the  thing  at  the 
time  the  total  loss  happens.  The  case  of  Thompson  v.  Taylor 
may  be  considered  in  some  manner  as  illustrative  of  the  prac- 
tice in  England  on  this  subject.  Some  doubts  have  been  riused 
whether  that  was  an  open  or  a  valued  policy.  We  think,  bow- 
ever,  that  it  is  pretty  evident  it  was  an  open  policy.  Park,  page 
86a  (he  was  counsel  in  the  cause),  in  his  report  of  the  case  ez« 
pressly  so  states  it,  and  although  it  might  be  inferred  from  the 
statement  of  the  case  by  Dumford  and  East  that  it  was  a  val- 
ued policy,  yet  it  is  alleged  in  the  arguments  of  counsel  to  have 
been  an  open  policy^  and  that  circumstance  is  made  the  basis  of 
some  of  their  reasoning.  The  question  there  was  whether  the 
assured's  right  to  freight  had  commenced,  the  vessel  being 
under  a  charter  party  to  sail  from  London  to  Teneriffe  and  there 
take  in  her  cargo,  as  she  had  been  captured  before  her  arrival 
at  Teneriffe  before  taking  any  of  her  cargo  on  board.  The 
court  determined  that  there  was  an  inchoate  right  to  freight  the 
instant  the  vessel  sailed  from  London,  and  the  assured  recov- 
ered the  gross  amount  of  the  freight  stipulated  in  the  charter 
party.  In  that  case  we  hear  nothing  respecting  deductions, 
although  the  vessel  had  performed  only  a  very  small  part  of  her 
voyage.  Had  the  practice  in  England  warranted  such  a  claim 
it  would  doubtless  have  been  made.  Upon  the  whole,  we  think 
to  take  the  gross  amount  of  freight  as  the  measure  of  damages 
is  ^e  least  exceptionable  rule,  and  most  in  unison  with  the  ac- 
knowledged principles  adopted  in  analogous  cases,  and  not 
altogether  without  authority  to  support  it.  The  opinion  of  the 
court,  therefore,  is  that  the  plaintiff  have  judgment  upon  the 
verdict  of  the  jury  according  to  the  stipulation  iu  the  case. 
Judgment  for  plaintiff. 
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Smedes  v.  Hooghtaling. 

[8  CUnm,  48.] 
RBOOVSBr  BBTOKD  Penaltt  IN  BoKD.— Where  the  condition  of  a  bond 
lor  the  payment  of  money  is  broken,  interest  maybe  recoTered,  though 
it  exceeds  the  penalty  in  the  bond;  and  a  recovery  in  snch  cases  de- 
pends upon  principles  of  law,  and  is  not  subject  to  the  arbitrary  dis- 
cretion of  a  jury. 

Action  brought  in  October,  1802,  on  a  bond,  dated  fonrtb 
June,  1776,  conditioned  for  the  payment  of  two  hundred 
pounds,  with  interest  at  four  per  cent.,  on  the  fourth 'of  June, 
1777. 

The  defendant  pleaded  payment,  and  relied  on  the  presump- 
tion of  law  arising  from  lapse  of  time. 

On  the  trial  no  evidence  was  adduced  of  the  payment  of  any 
interest  on  the  bond;  and  from  the  testimony  of  a  mesne  assignee 
who  had  been  released  by  the  plaintiff,  it  appeared  that,  upon 
the  division  of  the  obligee's  estate,  the  bond  had  been  t^iken,  as 
a  part  of  her  share,  by  the  mother  of  the  obligor,  and  at  his 
request,  because  "  he  then  should  never  have  to  pay  it;"  and 
that  the  mother  had  declared  she  **  had  nothing  against  the 
obligor,"  but  did  not  give  him  a'discharge  through  fear  of  her 
daughters.  It  was,  however,  shown  that  in  the  same  year  in 
which  the  mother  made  the  above  declaration,  a  demand  of  pay- 
ment was  made  upon  the  obligor,  who  then  acknowledged  the 
bond  to  be  due,  and  apologized  for  having  suffered  it  to  remain 
so  Ipng. 

Upon  this  testimony,  the  jury  found  for  the  plaintiff.  But  a 
question  then  arose  whether  the  interest  could  be  calculated  be- 
yond  the  penalty,  and  a  verdict  was  taken  for  the  full  amount, 
with  an  agreement  to  reduce  it  in  case  the  court  should  be  of 
opinion  that  it  could  not;  but  no  new  trial  to  be  granted  on  that 
account. 

Eekt,  C.  J.  This  case  is  submitted  without  argnment.  On  a 
review  of  all  the  decisions  on  this  subject,  the  court  think  this 
rule  ought  to  be  adopted,  that  interest  is  recoverable  beyond 
the  penalty  of  the  bond.  But  that  the  recovery  depends  on 
principles  of  law,  and  is  not  an  arbitrary  ad  libilum  discretion 
of  a  jury.  In  the  present  instance,  we  are  of  opinion  that  it  if 
due,  and  therefore  the  verdict  to  remain  unaltered. 

Judgment  for  the  plaintiff. 

This  oaf  e  will  be  instructive  when  taken  in  connection  with  Orakam  v. 
Biekham,  1  Am.  Dec.  328,  and  the  note  thereta 
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Pblton  v.  Wabd. 

W0BD6  AcnoMABLB  IK  Slakdeb.— Saying  to  another;  **Toii  twonto 
a  lie,  for  which  you  Aow  stand  indicted,"  ib  actionable. 

Plxadino  in  Action  of  8LANDEB.^If,  in  an  action  for  slander,  aconnt 
be  insnfficient,  and  the  declaration  do  not  contain  any  introdoctoiy 
matter  or  eoOoqmum  by  reference  to  which  the  charge  can  be  made  cer- 
tain, the  defect  in  the  count  cannot  be  overcome  by  a  justification  and 
confession  of  the  words  in  bar. 

AonoN  for  slanderous  words  spoken  of  the  plaintiff,  which 
came  before  the  court  on  a  motion  in  arrest  of  judgment. 

The  declaration  consisted  of  nine  counts.  The  first,  second 
and  third  charged  the  defendant  with  saying:  ''You  swore 
false."  The  fourth,  fifth  and  sixth  with  saying:  "  Tou  swore  to 
a  damned  lie,  and  you  knew  it."  The  seventh,  eighth  and 
ninth  with  saying:  ''You  swore  to  a  damned  lie,  and  you  knew 
it,  for  which  you  now  stand  indicted,"  with  an  innuendo  that 
the  plaintiff  had  comi;nitted  willful  peijuxy. 

The  defendant  pleaded,  to  all  the  counts,  not  guilty,  and  in 
bar  a  justification  that  before  a  court  of  oyer  and  terminer  the 
plaintiff  falsely  swore  that  a  part  of  a  store  remained  on  the 
ground  where  it  had  formerly  stood,  and  had  not  been  removed, 
when,  in  fact,  no  part  of  the  store,  at  the  time  of  the  plaintiff's 
swearing,  remained  there,  for  which  an  indictment  was  found 
against  him.  Beplication,  de  injuria  tua  propria,  absque  tali 
causa,  and  issues  joined  thereon.  Verdict  was  found  for  the 
plaintiff  on  all  the  pleas,  which,  however,  was  entered  only  on 
the  last  three  counts,  the  others  being  confessedly  bad,  and  en- 
tire damages  assessed. 

Caines,  for  the  defendant,  contended  that  the  action  was  not 
maintainable.  False  swearing  in  itself  is  not  indictable,  and 
the  addition,  "  for  which  you  now  stand  indicted,"  does  not 
make  the  act  more  criminal,  as  a  man  may  be  indicted  and  yet 
be  innocent:  Bayly  v.  ChurringUm,  Cro.  Eliz.  279;  Steward  v. 
Bishop,  Hob.  177.  There  is  no  allegation  which  imputes  a 
crime,  and  the  innuendo  will  not  supply  the  deficiency,  its  office 
being  merely  to  designate:  James  y.  Butlech,  4  Bep.  17;  Our^ 
neih  V.  Derry,  8  Lev.  166;  ffoU  v.  Scholefield,  6  T.  B.  691; 
Brumrig  y,  JETanyer,  Hard.  151.  This  then  is  defect  in  sub- 
stance which  is  not  helped  by  pleading  over:  Doctor  Bonham's 
case,  8  Bep.  120  b;  Badcock  v.  Atkins,  Oro.  Eliz.  416;  nor  is  it 
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helped  by  ihe  Terdict:  Bushton  y.  AfpinaU,  Doug.  679.  Entiie 
damages  have  been  assessed  on  several  issues,  which  is  bad: 
Sill  Y.  Lewis,  1  Salk.  133;  Bedd  and  Mdore*8  case,  1  Leon  171; 
lill.  Ent.  428. 

Kkkt,  0.  J.  The  last  point  is  settled  by  a  case  in  6  Bur* 
rows.  It  was  fonnerly  the  practice  to  entcor  separate  damages 
on  each  issue,  but  this  was  found  inconvenient,  and  in  tiiis 
court  they  have  been  uniformly  entered  as  in  the  present  case. 
As  to  the  words  used,  they  must  be  taken  in  the  same  sense  as 
in  common  parlance  they  would  be  received.  The  doctrine  of 
tni^tori  sensu  has  long  been  exploded.  No  man  but  would' in- 
terpret the  expression  in  the  declaration  as  conveying  a  charge 
of  perjury. 

EmoU,  for  the  plaintiff,  urged  that  the  allegation  of  being 
forsworn  followed  by  the  same  expression  as  in  this  case  was  held 
actionable  in  OiU)ert  v.  Bod,  8  Bulst.  304;  that  if  it  were  other- 
wise, the  pleading  and  verdict  would  make  it  good:  Drake  y. 
Corderoy,  Sir  W.  Jones,  807;  Oro.  Car.  288;  Tube  and  Condie$ 
Case,  cited  in  Osborne  v.  Brooke,  Alleyn,  7. 

By  Court,  Spbnceb,  J.  The  first  inquiry  will  naturally  relate 
to  the  charge  in  the  three  last  counts.  The  office  of  an  innuendo 
is  to  contain  and  design  the  person  who  was  named  in  certain 
(allegations)  before.  **  It  cannot  alter  the  matter  or  sense  of  the 
words  themselves."  It  cannot  extend  the  words  by  an  imagina- 
tion of  an  intent  not  apparent  by  any  precedent  words  to  which 
the  innuendo  should  refer;  **  in  effect  it  stands  in  lieu  of  Skprae- 
dictum."  This  doctrine  is  laid  down  in  the  case  of  Jamee  v. 
BiUlech,  4  Bep.  17,  and  has  been  the  received  law  ever  since. 
In  the  case  of  Oldham  v.  Feake,  2  W.  Bl.  961,  it  is  decided  that 
an  innuendo  cannot  introduce  new  matter,  but  may  ascertain  the 
meaning  of  the  old.  In  that  case  the  declaration  stated  a  coUo^ 
guium  concerning  the  death  of  Daniel  Dolly;  the  words  were, 
"  You  are  a  bad  man,  and  I  am  thoroughly  convinced  you  are 
guilty  (meaniug  of  the  murder  of  the  said  Dolly),  and  rather 
than  you  should  want  a  hangman,  I  would  be  your  executioner." 
The  court  held  that  the  word  *'  death"  must  be  understood  to 
mean  "  murder,"  because  it  was  such  a  death  as  the  plaintiff 
might  be  liable  to  be  hanged  for.  This  authority  bears  strong 
analogy  to  the  present  case.  The  words  charge  the  plaintiff 
with  swearing  knowingly  to  a  '*  damned  lie,  for  which  he  stood 
indicted."  The  words  in  this  instance  can  mean  nothing  less 
than  perjury;   for  it  was  an  allegation  that  the  plaintiff  had 
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knowingly  sworL  to  such  a  lie  as  rendered  him  obnoxious  to  an 
indictment,  which  could  only  be  for  perjuiy.  If  the  innuendo 
was  not  true,  it  was  competent  to  the  juiy  to  say  so;  but  they 
have  affirmed  it  on  grounds  which  strike  me  as  substantial. 

The  plamtifiTs  counsel  has  called  in  to  his  aid  the  plea  of  jus- 
tification, as  rendering  the  intent  to  charge  perjuiy  clear  and 
certain;  and  there  are  authorities  which  seem  to  sanction  a  ref- 
erence to  a  plea  with  that  Tiew;  but  I  cannot  accede  to  the 
doctrine.  The  case  of  BaJbcocky.  Aibina,  Cro.  Eliz.  416,  appears 
to  me  to  be  most  consistent  with  principle.  The  court  here  held 
that  the  declaration,  which  was  insufficient  in  substance,  could 
not  be  helped  by  th^  plea.  The  question  in  that  case  was,  as  to 
the  certainty  of  the  person  slandered,  and  the  plea  justified  the 
words,  and  still  the  declaration  was  held  bad.  The  plaintiff,  to 
sustain  an  action,  must  have  a  complete  right  to  bring  it  at  its 
commencement.  But,  on  the  former  ground,  my  opinion  is, 
that  the  defendant  take  nothing  by  his  motion.  I  think  the 
pleadings  in  this  case  highly  censurable.  Instead  of  one  plea 
of  justification  to  all  the  counts,  there  are  the  same  pleas  to 
each  count.  There  are  also  nine  counts  for  substantially  tha 
same  words,  and  a  special  replication  to  each  of  the  pleas.  The 
attorneys  on  both  sides  are  in  fault,  and  in  the  taxation  of 
costs  the  plaintiff  ought  to  be  allowed  for  only  two  of  his  counts, 
and  one  replication ;  arid  the  defendant's  attorney,  as  against 
his  client,  to  be  allowed  but  for  one  of  his  special  pleas. 

Kent,  C.  J.     I  concur  in  the  opinion  delivered. 

Livingston,  J.,  was  of  opinion  that  judgment  should  be  ar- 
rested. 

Thompson,  J.,  not  having  heard  the  argument,  gave  no  opinion. 

Tompkins,  J.,  had  been  concerned. 

Motion  denied. 


See  the  case  of  Hopkins  v,  Beedle  (ante,  191). 
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Staats  V.  Ten  Etok's  Executors. 

[tGAnn,lll.] 

Damages  fob  Bebach  of  Covenants  in  Deed.  —  In  an  action  for  a 
breach  of  covenants  of  seisin  and  qniet  enjoyment,  the  moasnre  of 
damages,  in  case  of  eviction,  is  the  valne  of  the  land  at  the  time  of 
sale,  represented  by  the  consideration  paid,  with  interest  thereon,  from 
the  time  the  plaintiff  loses  the  mesne  profits. 

Reoovebv  of  Costs.  —The  damages  will  indnde  the  costs  which  the 
plaintiff  sustained  in  the  action  of  eviction,  bnt  not  the  costs  of  the 
action  for  mesne  profits. 

AoixoN  upon  the  covenants  in  a  deed.  The  facts  were:  On 
the  seventh  of  January,  1793,  the  testator,  Barent  Ten  Ejck, 
by  indenture  of  release,  in  consideration  of  seven  hundred 
pounds,  granted,  bargained,  and  sold  to  the  plaintiff,  and  one 
Dudley  Walsh,  in  fee,  two  lots  of  ground  in  the  city  of  Albany, 
covenanting,  ''That  he,  the  grantor,  was  the  true  and  lawful 
owner;  that  he  was  lawfully  and  rightfully  seised,  in  his  own 
right,  of  a  good  and  indefeasible  estate  of  inheritance  in  the 
premises;  that  he  had  full  power  to  sell  in  fee-simple,  and  that 
the  grantees  should  forever  peaceably  hold  and  enjoj  the  prem* 
ises  without  the  interruption  of  eviction  or  any  person  what* 
ever,  lawfully  claiming  the  same."  In  May  following,  Walsh, 
for  a  valuable  consideration,  conveyed  his  moiety  of  these  lots 
to  Staats,  who,  on  the  thirtieth  October,  1802,  after  due  posses- 
sion, by  lease  and  release,  granted  one  of  them  to  Margaret 
Chim  in  fee,  and  covenanted  to  warrant  and  defend  her  in  the 
peaceable  possession  thereof.  In  August,  1808,  ejectment  was 
brought  against  Margaret  Chim,  in  which  a  judgment  was  ob- 
tained for  a  moiety  of  the  lot  sold  to  her,  execution  sued  out, 
and  this  followed  by  a  recovery  in  an  action  for  the  mesne 
profits.  The  value  of  the  lot,  from  the  moiety  of  which  Mar- 
garet Chim  was  thus  evicted,  was,  at  the  time  of  the  sale  by 
Ten  Eyck,  three  hundred  pounds,  which  was  the  consideration 
paid  for  it.  Margaret  Chim  then  brought  her  action  against 
the  plaintiff,  and  recovered  for  the  moiety  she  had  lost 

Upon  these  facts,  which  were  submitted  without  argument, 
the  following  questions  were  raised  for  the  determination  of' 
court:  1.  Whether  the  plaintiff  was  entitled,  under  the  cove- 
nants in  Ten  Eyek's  release,  to  recover  any  more  than  a  moie^ 
of  the  consideration  money  paid  for  the  lot  from  which  Max^ 
garet  Chim  was  evicted;  2.  Whether  the  interest  of  that  con- 
sideration, and  the  increased  value  of  the  premises  from  the 
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date  of  the  deed  to  Margaret  Cbim,  ought  to  be  added;  8. 
Whether  the  phuntifF  was  entitled  to  any  reimbarsement  for  the 
costs  and  damages  he  had  sostained  by  the  eviction  and  recov- 
eries  before  mentioned. 

Keht,  0.  J.  This  case  resolves  itself  into  these  two  points  for 
inqniry:  1.  Whether,  upon  the  coTcnants,  the  plaintiff  be  en- 
titled to  recover  the  value  of  the  moiety  of  one  lot  at  the  time 
of  eviction,  or  only  at  the  time  of  the  purchase,  and  to  be 
ascertained  by  the  consideration  given;  2.  If  the  latter  be  the 
rule  of  damages,  then  whether  the  plaintiff  be  also  entitled  to 
recover  interest  upon  the  purchase  money,  and  the  costs  of  the 
eviction. 

1.  There  are  two  covenants  contained  in  the  deed;  the  one, 
that  the  testator  was  seised  in  fee,  and  had  good  right  to  con- 
vey; the  other,  that  the  grantee  should  hold  the  land  free  from 
any  lawful  disturbance  or  eviction.  The  present  case  does  not 
state  distinctly  whether  the  eviction  was  founded  upon  an  abso- 
lute title  to  a  moiety  of  one  lot,  or  upon  some  temporary  incum- 
brance. But  I  conclude  from  the  manner  of  stating  the  ques- 
tions, and  so  I  shall  assume  the  fact  to  be,  that  the  testator  was 
not  seised  of  the  moiety  so  recovered  when  he  made  the  convey- 
ance, and  had  no  right  to  convey  it.  The  last  covenant  cannot 
then,  in  this  case,  hmre  any  greater  operation  than  the  first, 
and  I  shall  consider  the  question  as  if  it  depended  upon  the 
first  covenant  merely. 

At  common  law,  upon  a  writ  of  tBorrarUia  chariae,  the  de* 
mandant  recovered  in  compensation  only  the  value  for  the  land 
at  the  time  of  the  warranty  made;  and  although  the  land  had 
become  of  increased  value  afterward,  by  the  discovery  of  a 
mine,  or  by  buildings,  or  otherwise,  yet  tbe  warrantor  was  not 
to  render  in  value  according  to  the  then  state  of  things,  but  as 
the  land  was  when  the  warranty  was  made:  Bro.  Abr.  tit. 
Voucher,  pi.  69;  Id.  tit.  Becouver  in  Value,  pi.  69;  22  Vin. 
144-6;  Tb.  pi.  1,  2, 9;  Up.  pi;  1, 2,  8;  1  Beeves'  Eng.  Law,  448. 
This  recompen^  in  value,  on  excambium,  as  it  was  anciently 
termed,  consisted  of  lands  of  the  warrantor,  or  which  his  heir 
inherited  from  him,  of  equal  value  with  the  land  from  which 
the  feoffee  was  evicted:  Glanville,  1,  dc,  4;  Bracton,  884 a,  b. 
That  this  was  the  anient  and  uniform  rule  of  the  English  law 
is  a  point,  as  I  apprehend,  not  to  be  questioned;  yet,  in  the 
early  ages  of  the  feudal  law  on  the  continent,  as  it  appears, 
Feudorum,  lib.  2,  tit.  25,  the  lord  was  bound  to  recompense 
his  vassal  on  eviction,  with  other  lands  equal  to  the  value  of 
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the  feud  at  the  time  of  eyiction:  ^^feudum  resHtucU  ejudem  CBtUr 
maiiania  quod  erai  tempore  rei  ac^udicatoe"  But  there  is  no  evi- 
denoe  that  this  rule  ever  prevailed  in  England;  nor  do  I  find  in 
any  case  that  the  law  has  been  altered  since  the  introduction  of 
personal  covenants,  to  the  disuse  of  the  ancient  warranty. 
These  covenants  have  been  preferable,  because  they  secure  a 
more  easy,  certain  and  effectual  recovery.  But  the  change  in 
the  remedy  did  not  affect  the  established  measure  of  compensa- 
tion, nor  are  we  at  liberty  now  to  substitute  a  new  rule  of 
damages  from  mere  speculative  reasoning,  and  that,  too,  of 
doubiiul  solidity.  In  warranties  upon  the  sale  of  chattels  the 
law  is  the  same  as  upon  the  sale  of  lands,  and  the  buyer  re- 
covers back  only  the  original  price:  1  H.  Bl.  17.  This  is  also 
the  rule. in  Scotland  as  to  chattels:  1  Ersk.  206.  Our  law  pre- 
serves in  all  its  branches  symmetiy  and  harmony  upon  this 
subject.  In  the  modem  case  of  Hureau  t.  TJiomMU,  2  W.  BL 
1078,  the  court  of  king's  bench  laid  down  this  doctrine,  that  upon 
a  contract  for  a  purchase  of  land,  if  the  title  prove  bad,  and  the 
Tendor  is  without  fraud  incapable  of  making  a  good  one,  the 
purchaser  is  not  entitled  to  damages  for  the  fancied  goodness 
of  his  bargain.  The  return  of  the  deposit  money  with  interest 
and  costs  was  all  that  was  to  be  expected. 

Upon  the  sale  of  lands  the  purchaser  usually  examines  the 
titles  for  himself,  and  in  case  of  good  faith  between  the  parties, 
and  of  such  cases  only  I  now  speak,  the  seller  discloses  his 
proofs  and  knowledge  of  the  title.  The  want  of  title  is,  there- 
fore, usually  a  case  of  mutual  error,  and  it  would  be  ruinous 
and  oppressive  to  mlEtke  the  seller  respond  for  any  accidental  or 
extraordinary  rise  in  the  value  of  the  land.  StUl  more  burden- 
some would  the  rule  seem  to  be  if  that  rise  vras  owing  to  the 
taste,  fortune  or  luxury  of  the  purchaser.  No  man  would  ven- 
ture to  sell  an  acre  of  ground  to  a  wealthy  purchaser  without 
the  hazard  of  absolute  ruin.  The  hardship  of  this  doctrine  has 
been  ably  exposed  by  Lord  Eames,  in  his  examination  of  a  de- 
cision in  the  Scotch  law,  that  the  Tender  was  bound  to  pay 
according  to  the  increased  value  of  the  lan^:  1  Eames  Eq. 
284-303;  1  Ersk.  206. 

If  the  question  was  now  ree  integral  and  we  were  in  search  of 
a  fit  rule  for  the  occasion,  I  know  of  none  less  exceptionable 
than  the  one  already  established.  By  the  civil  law,  the  seller 
was  bound  to  restore  the  value  of  the  subject  at  the  time  of 
eviction,  but  if  the  thing  had  been  from  any  cause  sunk  below 
its  original  price,  the  seller  was  entitled  to  avail  himself  of  this. 
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and  pay  no  more  than  the  thing  waa  worth;  for  the  Boman  law. 
with  its  usual  and  admirable  equity,  made  the  rule  equal  and 
impartial  in  its  operation.  It  did  not  force  the  seller  to  bear 
the  risk  of  the  rise  of  the  commodity  without  also  taking  his 
chance  of  its  fall:  Dig.  lib.  21,  tit.  2,  1,  78;  Id.  1,  66,  s.  3;  Id. 
1,  64,  s.  1.  So  far  the  rule  in  that  law  appeared  at  least  clear 
and  consistent,  but,  with  respect  to  beneficial  improvements 
made  by  the  purchaser,  the  decisions  in  the  code  and  pandects 
are  jarring  and  inconsistent  with  each  other,  and  betray  evident 
perplexity  on  this  difficult  question:  Dig.  lib.  19,  tit.  1, 45,  s.  1; 
Cod.  lib.  8,  tit.  45, 1  q,  and  Perezius  thereon.  The  more  just 
opinion  seems  to  be  that  the  claimant  himself,  and  not  the 
seller,  ought  to  pay  for  them,  for  nemo  dd)ei  locupklari  aliena 
jadura,  and  this  rule  has,  according  to  Lord  Hardwicke,  been 
several  times  adopted  and  applied  by  the  English  court  of 
chanceiy :  Had  India  Company  v.  Vincent,  2  Atk.  88.  While  on 
this  question,  I  hope  it  may  not  be  deemed  altogether  imperti- 
nent to  observe  that  in  the  late  digest  of  the  Hindoo  law,  com- 
piled under  the  auspices  of  Sir  William  Jones,  the  question  be- 
fore us  is  stated  and  solved  with  a  precision  at  least  equal  to 
that  in  the  Boman  code,  and  it  is  in  exact  conformity  with  the 
English  law.  On  a  sale  declared  void  by  the  judge,  for  the 
want  of  ownership,  the  seller  is  to  pay  the  price  to  the  buyer. 
And  what  price  ?  asks  the  Hindoo  commentator.  Is  it  the  price 
actually  received,  or  the  present  value  of  the  thing?  The 
answer  is,  the  price  for  which  it  was  sold;  the  price  agreed  on 
at  the  time  of  the  sale,  and  received  by  the  seller;  and  this  price 
shall  be  recovered,  although  the  value  may  have  been  dimin- 
ished: 1  Colebrook's  Digest,  478,  479.  Before  I  conclude  this 
head,  I  ought  to  observe  that  in  the  present  case  it  does  not  ap- 
pear that  any  beneficial  improvements  have  been  made  upon  the 
premises  since  the  purchase  by  the  plaintiff,  and  although  some 
of  my  observations  have  been  more  general  than  the  precise 
facts  in  the  case  required,  yet  the  opinion  of  the  court  is  not 
intended  to  be  given,  or  to  reach  beyond  the  case  before  us. 

2.  The  next  point  arising  in  this  case  is,  whether  the  plaintiff 
is  entitled  to  recover  interest  upon  the  purchase  money  and  the 
eosts  of  eviction.  It  is  evident  that  originally  the  vendee  re- 
covered only  what  was  deemed  equivalent  to  the  purchase 
money,  vnthout  interest;  for  he  recovered  other  lands  equal 
only  in  value  to  the  lands  sold  at  the  time  of  the  sale.  The  rule 
would  have  been  the  same  at  this  day,  had  not  the  action  for 
mesne  profits  been  introduced,  which  takes  away  from  the  pur- 
Ax.  Dso.  YOL.  n— 17 


Digitized  by 


Google 


258  Staitb  t;.  Ten  Etch's  Ezegutobb.   [New  York, 

chaser  the  intermediate  profits  of  the  land.  As  long  as  he  was 
permitted  to  reap  the  rents  and  profits,  they  formed  a  just  com- 
pensation for  the  use  of  this  money.  Whether  the  action  for 
mesne  profits  has  not  been  carried  too  far  in  our  law  by  extend- 
ing it  to  all  cases,  instead  of  confining  it  to  a  mala  fide  posses- 
sion, it  is  now  too  late  to  inquire.  I  should  haTe  strong  doubts, 
at  legist,  upon  the  present  rule  if  the  question  was  new,  but  con- 
sideriDg  it  as  the  established  rule  that  the  action  for  mesne 
profits  lies  generally,  I  am  of  opinion  that  the  seller  is  as 
generally  bound  to  answer  for  the  interest  of  the  purchase 
money,  and  that  the  interest  ought  to  be  commensurate,  in 
point  of  time,  with  the  legal  claim  to  the  mesne  profits.  This 
right  to  interest  rests  on  very  plain  principles.  The  Tender  has 
the  use  of  the  purchase  money,  and  the  Tcndee  loses  the  equiya- 
lent  by  the  loss  of  the  mesne  profits.  The  interest  ought  to 
commence  from  the  time  of  the  loss  of  the  mesne  profits.  That 
time  is  not  specifically  stated  in  the  present  case,  and  the  pre- 
sumption is  that  they  were  recoTered  from  the  date  of  the 
plaintiff's  purchase,  and  from  that  time,  I  think,  the  interest 
ought  to  be  calculated  on  the  consideration  sum. 

As  to  the  costs  of  suit  attending  the  eviction  stated  in  the  case, 
it  is  very  clear  that  the  defendants  are  responsible  imder  the 
covenant,  for  the  testator  was  bound  to  defend  and  protect  the 
plaintiff  and  his  assigns  in  the  title  he  had  conveyed.  At 
common  law  he  might  have  been  vouched  to  come  in,  and  then 
substituted  as  a  real  defendant  in  the  suit.  But  the  defendants 
are  not  answerable  for  the  costs  of  the  suit  for  mesne  profits, 
as  there  the  testator  was  not  bound  to  defend.  My  opinion, 
accordingly,  is,  that  the  plaintiff  in  the  present  case  is  entitled 
to  recover  the  consideration  paid  for  the  moiety  of  the  lot 
evicted,  together  with  interest  thereon  from  the  date  of  the 
purchase,  and  the  costs  of  suit  in  ejectment  for  the  leooveiy  of 
the  same. 

The  other  judges  concurred. 

Judgment  for  the  plaintiff. 

See  the  case  of  Hvrrfwd  v.  Wright,  1  Am.  Dec.  S,  and  the  note  thereto^ 
where  the  same  subject  is  oonddered.  la  the  note  it  is  shown  that  tins 
case  is  a  leading  one,  and  the  rule  as  to  the  measure  of  damages  laid  down 
here  is  that  generally  adopted.  See  also  for  a  similar  point:  Dmry  v.  Shuni' 
way,  1  Am.  Dec.  701 
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Van  Raugh  v.  Van  Arsdaln. 

[S  OAint,  164.] 
DnCHABOK    UNDSB   IHSOLVSNT    LAW   OF    ANOTHBB   STATB.— The  db- 

ohaige  under  the  insolvent  law  of  one  state  b  no  bar  to  a  suit  in  an- 
other by  a  citizen  of  the  latter  for  a  debt  contracted  within  it,  and  ^ho 
has  not  in  any  degree  come  in  under  the  proceedings  of  the  insolvent 
law  of  the  former  state. 

AsauHPSiT  by  the  indorsee  against  the  indorser  of  a  promis- 
sory note  made  in  Bhode  Island  and  indorsed  to  the  plaintiff, 
then  and  since  a  resident  of  New  York  state  by  the  defendant, 
who  at  the  time  of  the  indorsement  was  in  New  York,  but  was 
then  and  since  a  resident  of  Pennsylvania,  under  the  insolvent 
laws  of  which  state  he  was  discharged  in  March,  1805.  He  did 
not  include  this  indorsement  in  the  list  of  his  debts.  The  cause 
was  at  issue  long  previous  to  his  discharge. 

The  question  submitted  was  whether  the  defendant  could  avail 
himself  of  the  discharge  in  Pennsylvania  as  a  bar  to  the  present 
action. 

Eemt,  O.J.  This  question  arose  in  thecase  of  OeorgeB.  Eweri 
T.  WiUiam  CouUhard,  which  was  decided  in  this  court  in  Janu- 
ary term,  1795;  the  plaintiff  there  was  a  citizen  of  this  state, 
and  the  debt  was  contracted  here;  the  defendant  was  a  citizen  of 
Pennsylvania,  and  pleaded  a  discharge  under  the  insolvent  act 
of  thai  state,  and  the  plea  was  overruled.  Upon  the  authority 
of  that  decision  we  are  of  opinion  that  the  discharge  stated  in 
the  case  before  us  is  no  bar,  and  that  the  plaintiff  is  entitled  to 
judgment.  We  give  no  opinion  as  to  the  operation  of  such 
a  discharge  if  the  parties  had  been  citizens  of  Pennsylvania,  or 
if  the  debt  had  been  contracted  there;  or  if  the  plaintiff  had 
given  his  assent  to  the  proceedings  under  the  insolvent  law,  or 
accepted  any  dividend  of  the  defendant's  estate;  but  confining 
ourselves  to  the  case  before  us,  and  to  the  antecedent  decision, 
we  declare  only  that  a  discharge  under  the  insolvent  act  of  an- 
other state  will  not  take  away  the  right  of  a  citizen  of  this 
state  to  sue  here  upon  a  contract  made  here,  and  which  is  bind« 
ing  by  our  laws. 

liiviNasTON,  J.  Supposing  this  question  to  be  res  itUegra  here 
(which  must  also  have  been  the  understanding  of  the  counsel  of 
both  parties),  I  had  formed  an  opinion  and  assigned  my  reasons 
at  considerable  length  in  favor  of  the  defendant;  having  no 
doubt  after  a  very  careful  examination  of  the  subject  that  a 
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cessio  bonorum  tinder  ihe  laws  of  a  state  where  the  debtor  has 
his  permanent  domicile,  ought  to  operate  as  a  discharge  from  his 
creditors  in  everj  part  of  the  world.  To  this  opinion,  which  is 
the  result  of  much  reflection  and  research,  I  still  adhere;  but 
being  recently  informed  that  a  different  decision  has  been  made 
by  this  court  in  the  case  mentioned  by  the  chief  justice,  I  do 
not  think  myself  at  liberty  to  dissent  from  the  judgment  just 
rendered. 

Judgment  for  the  plaintiff. 


Penny  v.  Ths  New  York  Insubanos  Compant. 

[tG4IMBi»lffS.] 

EzFiNsis  Dttbiho  Embaboo  not  Subjbct  of  General  Aybraos.— 
The  charterer  of  a  ahip  at  so  much  per  month  cannot,  on  an  insoranoe 
on  lus  cai^go,  leoover  expenses  occasioned  during  an  embugo;  such  not 
being  the  subject  of  a  general  average  and  not  embraced  by  the  terms 
of  the  policy. 

Assumpsit  on  a  policy  of  insurance  on  a  cargo  yalued  at  four 
thousand  dollars.  The  vessel  was  chartered  to  the  plaintifiEs  for 
the  voyage  insured,  at  four  hundred  dollars  per  month.  The 
day  after  her  homeward  cargo  was  taken  in,  an  embargo  was 
laid,  lasting  two  months  and  six  days,  at  the  end  of  which  time 
she  sailed  on  her  return  voyage.  While  on  her  return  the 
assured,  not  having  learned  of  the  removal  of  the  embargo, 
made  their  abandonment,  which  was  not  accepted,  and  shortly 
after  the  vessel  safely  arrived. 

The  plaintiffs  originally  claimed  for  a  total  loss  and  sixteen 
hundred  dollars  for  four  months'  hire  of  the  vessel  from  first 
commencing  to  load  until  her  return,  including  her  detention 
under  the  embargo;  and  a  verdict  was  taken  for  the  plaintiffs 
upon  an  account  stated,  subject  to  the  opinion  of  the  court. 
But  learning  of  the  decision  in  the  case  of  Church  v.  Bedient  et 
al,  (see  note  infra),  they  gave  up  their  claim  to  recover  as  for  a 
total  loss,  yet  contended  that  they  were  entitled  to  compensa- 
tion to  the  amount  paid  under  the  charter  party  during  the 
embargo. 

Golden^  for  the  plaintiffs. 

Earisan,  for  the  defendant. 

By  Court,  LmNasroN,  J.  The  subject  insured  not  being 
abandoned  until  it  was  in  safety,  that  is,  until  three  days  after 


Digitized  by 


Google 


Aug.  1805.]     Pennt  v.  New  York  Ins.  Co,  261 

iho  embargo  was  removed,  ihe  plaintiffs,  although  ignorant  of 
its  liberation,  cannot  consistently  with  the  judgment  of  the 
court  for  the  correction  of  errors  in  Church  v.  BedierU,  et  al.  re- 
cover as  for  a  total  loss;  nor  can  we  on  the  facts  here  disclosed, 
ascertain  what  in  due  to  them  for  a  partial  loss,  admitting  a  de- 
mand of  that  kind  to  be  well  founded.  If  entitled  to  anything, 
it  is  to  the  defendant's  proportion  of  a  general  contribution 
toward  reimbursing  them  for  a  sum  which,  as  owners  of  the  cargo, 
they  paid  in  consequence  of  certain  extraordinary  expenses  that 
accrued  during  the  embargo;  but  to  make  a  calculation,  we 
should  know  the  value  of  sloop,  freight  and  cargo.  This  not 
appearing,  it  is  impossible  so  to  modify  the  verdict  as  to  do 
complete  justice.  If  this  cannot  be  done,  it  is  said  that  as  this 
suit  was  Inrought  in  consequence  of  a  former  judgment  rendered- 
by  this  court,  which  has  since  been  reversed,  the  parties  should 
be  permitted  to  go  to  a  new  trial  to  ascertain  the  value  of  these 
different  subjects,  and  the  extent  of  the  defendant's  liability  on 
the  principle  of  a  general  contribution.  This  is  reasonable,  and 
I  should  readily  accede  to  it  were  the  defendants  chargeable 
with  anything  on  this  policy;  but  thinking  otherwise,  it  is  our 
duty  to  arrest  the  suit  here,  and  not  expose  them  to  the  expense 
of  further  litigation.  It  seems  to  have  been  conceded  on  the 
aigument,  that  the  plainti£b,  having  contracted  for  freight  by 
the  month,  were  bound  to  pay  even  for  the  time  the  vessel  was 
embaigoed.  This  may  be  so;  but  I  am  inclined  to  think  that  a 
detention  of  this  kind,  by  a  foreign  prince,  suspends  the  con- 
tract, whether  freight  be  payable  for  the  whole  voyage,  or  by 
the  month.  Demurrage  is  certainly  not  payable  during  such 
restraints,  and  Pothier,  N.  85,  tom.  2,  p.  899«  in  his  treatise  on 
charter-parties,  says,  expressly,  that  "the  owner  of  a  vessel 
hired  by  the  month  is  not  entitled  to  freight  during  an  em- 
bargo." Without,  however,  deciding  a  point  which  has  not 
been  made,  and  admitting  the  sum  thus  paid  to  have  been  justly 
due,  the  defendants  cannot  be  called  on  to  refund  any  part  of 
it.  This  will  necessarily  lead  to  an  inquiry,  whether  the  ex- 
penses arising  out  of  a  state  of  embargo  are  to  be  defrayed  by 
common  contributioiis,  or  whether  they  be  subjects  to  a  particu- 
lar average.  That  they  are  of  the  latter  description  has  been 
decided,  after  solemn  argument,  by  the  whole  court  of  king's 
bench,  in  the  case  of  Robertson  v.  Ewer^  1  T.  B.  127,  where  it 
was  held  that  wages  and  provisions,  during  an  embargo,  were 
not  covered  by  a  policy  on  the  ship.  This  may  be  supposed  iu-* 
consistent  with  our  decision  in  the  case  of  Leavenworth  v.  Dela- 
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/SeU  (ante  201),  and  therefore  as  not  forming  a  role  in  the  pres- 
ent case.  But  the  two  decisions  are  perfectly  reconcilable; 
otherwise  for  the  sake  of  uniformity,  the  latter  should  be  fol» 
lowed,  unless  manifestly  incorrect,  howcTcr  respectable  the 
other  may  be.  There  is  an  evident  distinction  between  a  de- 
tention by  capture  and  an  embargo.  In  the  former  case,  the 
charter-parfy  is  dissolved,  and  the  captain  (who  is  generally 
agent  of  all  parties,  to  act  for  the  best  under  every  misfortune), 
reclaims  both  vessel  and  cargo,  and  without  being  under  con- 
tract, or  obliged  so  to  do,  retains  the  crew,  for  the  purpose  of 
preventing  an  entire  loss,  and  pursuing  the  Toyage,  if  the  prop- 
erty be  acquitted;  whereas,  he  might  dismiss  them  at  once,  and 
the  imderwriter  be  called  on  for  a  total  loss.  The  expenses, 
therefore,  incurred  by  a  claim  of  this  nature,  being  evidently  for 
the  general  benefit,  if  not  impliedly  at  the  general  request,  and 
not  the  effect  of  previous  stipulation  or  contract,  which  is  at  an 
end  by  the  capture,  it  is  but  reasonable  they  should  be  defrayed 
in  the  same  way.  Bicard,  in  his  treatise  on  the  Commerce  of 
Amsterdam,  assigns  nearly  the  same  reason  for  making  a  gen- 
eral average  of  wages  in  case  of  capture,  and  a  particular  ayer- 
age  of  them  daring  an  embargo:  P.  279.  ''The  wages  of  a 
shipt"  Bftys  he  **  detained  by  an  order  of  state,  shall  not  be 
brought  into  general  ayerage  as  in  case  of  capture;  because,  in 
the  latter  case,  the  crew  remain  to  take  care  of  the  yessel  whilst 
she  is  reclaiming,  and  these  charges  are  occasioned  with  the 
sole  view  of  preserving  the  ship  and  cargo  for  the  proprietors; 
but  there  is  no  room  for  such  pretense  in  the  case  of  an  embargo; 
as  the  sovereign  who  lays  it  neither  claims  the  ship  or  cargo, 
but  only  for  political  reasons  prevents  their  immediate  dejMui- 
ure:  Therefore,  it  cannot  be  said  that  the  ship's  company  re- 
mained on  board  to  prevent  an  entire  loss."  The  French  ordi- 
nance declares  that  such  charges,  during  an  embargo,  shall  be 
reputed  as  general  average,  if  the  vessel  be  hired  by  the  month, 
but  if  freighted  by  the  Toyage,  they  shall  be  borne  by  her  alone. 
Pothier,  in  his  treatise  above  referred  to,  assigns  a  reason  for 
this  distinction,  which  is  not  very  satisfactory,  and  therefore,  I 
shall  not  repeat  it.  From  Emerigon,  vol.  1,  631,  we  also  learn 
that  there  are  foreign  writers,  although  there  be  a  diversity  of 
opinion  among  them,  who  hold  all  expenses  consequential  on 
an  embargo  as  particular  averages.  In  this  way,  a  person  who 
has  insured  one  species  of  property  can  never  be  called  on  to 
make  good  a  particular  damage  which  may.  have  happened  to 
another,  nor  exposed  to  a  loss  not  within  the  risk  which  he  has 
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assumed.  On  what  pretense,  then,  can  an  owner  of  a  cargo  caU 
on  its  underwriter  to  make  good  any  extra  freight  he  may  have 
paid  for  the  carriage  of  it?  He  does  not  undertake  that  the 
Tojage  shall  be  short  or  interrupted^  but  only  that  goods  shall 
eventually  arrive  sate;  and  whether  the  transportation  cost  more 
or  less,  is  a  matter  with  which  he  has  nothing  to  do.  Whether 
the  vessel  encounter  a  tempest,  or  be  embargoed  in  her  way 
(if  no  abandonment  be  made  during  the  detention),  is  to  him  of 
no  consequence,  so  that  the  goods  finally  arrive,  as  was  the  case 
here,  without  damage,  at  their  destined  port.  I  am,  therefore, 
for  adopting  the  English  rule  in  the  case  of  an  embargo,  not  on 
the  ground  of  authority,  the  decision  being  posterior  to  the 
revolution,  but  as  the  most  reasonable;  the  most  conformable 
to  the  understanding  of  the  different  classes  of  underwriters; 
the  best  calculated  to  prevent  confusion  and  embarrassment,  and 
the  most  likely  to  throw  upon  each  the  loss  which  the  particular 
subject  insured  by  him  has  sustained.  Whether,  therefore,  the 
present  plaintiffs  were  liable  for  freight  or  not  during  the  em- 
bargo, my  opinion  is,  that  they  have  no  claim  on  the  defendants, 
who  underwrote  their  goods,  for  any  part  of  it,  and  that  judg- 
ment be  rendered  accordingly. 
Judgment  for  the  defendants. 

The  facts  in  the  case  of  Cfhureh  v.  BedieiUf  1  Gaines*  Gas.  21,  were:  The 
policy  was  effected  on  the  ship  for  five  thousand  dollars.  She  was  captured 
on  the  nineteenth  of  January,  acquitted  on  the  twentieth  of  February,  and 
>  restored  to  the  captain  with  freight  amounting  to  two  thousand  dollars. 
He  then  refitted  and  repaired  her  at  an  expense  of  only  eight  hundred  dol- 
lars, and  proceeded  on  his  voyage.  On  the  fifth  of  March  the  insured,  not 
knowmg  of  the  restoration,  abandoned  as  for  a  total  loss.  When  the  case 
was  tried,  Radcliff,  J.,  charged,  that  as  the  insurer  on  the  fifth  of  March, 
when  the  abandonment  was  made,  was  ignorant  of  the  fact  of  restoration, 
he  had  a  right  to  abandon  and  claim  for  a  total  loss.  On  an  appeal  to  the 
court  of  errors  it  was  decided  that  the  insured,  although  ignorant  of  the 
fact  of  restoration,  could  not  recover  for  a  total  loss,  and  was  only  entitled 
to  recover  according  to  the  final  events.  Lansing,  chancellor,  delivering 
the  opinion  of  the  court,  said:  ''In  most  occasions  of  maritime  insurances, 
the  remoteness  of  the  owners  from  the  subjects  insured  effectually  pre- 
cludes from  a  direct  personal  agency  in  its  management,  on  the  spot  to 
which  it  may  be  conveyed,  by  any  of  the  incalculable  variety  of  incidents 
to  which  this  species  of  adventure  is  so  pre-eminently  exposed  To  obviate 
some  of  the  inconveniencies  arising  from  this  circumstance,  they  are  some- 
times permitted  to  act  upon  the  best  information  they  are  able  to  acquire 
of  the  actual  situation  of  the  subject  insured,  and  to  make  such  informa- 
tion the  basis  of  the  rights  they  intend  to  assert,  in  consequence  of  the 
occurrence  of  any  of  those  accidents,  which  in  their  effect  produce  either 
a  technical  or  an  actual  total  loss.  But  certainly,  if  the  information  is 
either  totally  unfounded  or  materially  variant  from  the  truth,  it  would  be 
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a  strange  position  to  maintain  that  its  resemblance  should  be  protoired  to 
the  tmth  itsell  If  the  insurers  and  insured  had  been  at  the  port  to  which 
the  captors  carried  the  brig,  an  abandonment,  imdcr  all  the  circumstances 
of  this  case,  could  not  have  been  permitted;  for  at  the  time  it  was  made 
the  vessel  was  restored  and  prosecuting  its  destined  voyage.  From  the 
mere  act  of  abandonment  no  positive  right  can  bo  derived  to  the  insured, 
unless  it  be  combined  with  a  total  loss;  for  if  the  loss  should,  in  the  final 
event,  prove  an  average  instead  of  a  total  loss,  the  act  of  abandonment 
would  be  nugatory." 


PiERSON  V.  Post. 

[8  OuMBi,  ITS.] 

Pbopibtt  nr  Wild  Animals.— Pursuit  alone  gives  no  ri^t  of  property 
in  animals  /srcs  natmra;  and  an  action  will  not  lie  against  a  man  for 
killing  and  taking  an  animal  of  this  kind,  pursued  by  and  in  view  of 
the  person  who  first  found,  started,  pursued,  and  was  on  the  point  of 
taking  it 

Same,  how  Aoqitibed. — Occupancy  in  wild  animals  can  be  acquired  only 
by  possession,  but  this  possession  does  not  imply  actual  bodily  seizure, 
but  there  must  be  some  actual  dominion  over  the  animals,  as  ensnaring 
them,  or  by  other  such  means  which  will  prevent  their  escape. 

Tbbspass  on  the  case  oommenoed  in  the  justice's  court  by  the 
present  defendant.  The  declaration  stated  that  Post«  while 
hunting,  chasing,  and  pursuing  a  fox  with  his  dogs,  and  when 
in  yiew  of  the  animal^  Pierson,  knowing  the  fox  was  so  hunted 
and  pursued,  did,  in  sight  of  Post,  kill  and  carry  it  off.  A 
Terdict  was  rendered  in  favor  of  the  plaintiff  below;  whereupon 
the  defendant  sued  out  a  certiorari,  assigning  as  error  that  the 
declaration  and  the  matters  therein  stated  were  not  sufficient 
to  maintain  the  action. 

Sanford,  for  the  present  plaintiff,  contended  that  Post  had  no 
right  in  the  fox  which  could  be  the  subject  of  an  injury;  that 
animals  ferof  natures  belong  to  no  one,  and  to  create  a  title  in 
such  an  animal  occupancy  is  indispensable:  2  Bl.  Com.  403; 
that  a  taking  was  necessary,  and  even  then  the  natural  liberty 
may  be  regained:  Just.  lib.  2,  tit.  1,  s.  12;  nor  will  wounding 
give  a  right  of  property  in  an  animal  not  reclaimed:  Id.  s.  13; 
Fleta,  b.  8,  p.  175;  Bracton,  b.  2,  c.  1,  p.  86. 

Golden,  for  the  defendant,  insisted  that  manucaption  was  not 
the  only  occupancy  that  would  give  a  right  of  property  in  ani- 
mals fercB  naturoB :  Puffendorf  's  Law  of  Nature  and  Nations, 
b.  4,  c.  4,  8.  5,  n.  6,  by  Barbeyrac;  Id.  s.  2,  n.  2;  Id.  s.  7,  n.  2. 
Any  continued  act  which  declares  the  intention  of  exclusively 
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appropriatmg  the  animal  is  eqniyalent  to  occnpancy.  Pursuit 
is  such  an  act,  and  while  it  is  kept  up,  ought  to  be  respected 
as  much  as  manucaption  itself. 

By  Court,  Tompkins,  J.  This  cause  oomes  before  us  on  a 
return  to  a  certiorari  directed  to  one  of  the  justices  of  Queen's 
county.  The  question  submitted  by  the  counsel  in  this  cause 
for  our  determination  is,  whether  Lodowick  Post,  by  the  pursuit 
with  his  hounds  in  the  manner  alleged  in  his  declaration, 
acquired  such  a  right  to  or  property  in  the  fox,  as  will  sustain 
an  action  against  Pierson  for  killing  and  taking  him  away. 
The  cause  was  argued  with  much  ability  by  the  counsel  on 
both  sides,  and  presents  for  our  decision  a  novel  and  nice  ques- 
tion. It  is  admitted  that  a  fox  is  an  animal /enn  naturcB^  and 
that  property  in  such  animals  is  acquired  by  occupancy  only. 
These  admissions  narrow  the  discussion  to  the  simple  question 
of  what  acts  amount  to  occupancy,  applied  to  acquiring  right 
to  wild  animals. 

If  we  have  recourse  to  the  ancient  writers  upon  general  prin- 
ciples of  law,  the  judgment  below  is  obyiously  erroneous: 
Justinian's  Institutes,  lib.  2,  tit.  1,  s.  18,  and  Fleta,  lib.  3,  c.  2,  p. 
175,  adopt  the  principle  that  pursuit  alone  vests  no  property 
or  right  in  the  huntsman;  and  that  even  pursuit,  accompanied 
with  wounding,  is  equally  ineffectual  for  that  purpose,  unless 
the  animal  be  actually  taken.  The  same  principle  is  recognized 
by  Bracton,  lib.  2,  c.  1,  p.  8.  Puffendoif ,  lib.  4,  c.  6,  s.  2  and 
10,  defines  occupancy  of  heasta  fercB  ncUurce,  to  be  the  actual 
corporal  possession  of  them,  and  Bynkershock  is  cited  as  coin- 
ciding in  this  definition.  It  is  indeed  with  hesitation  that 
Puffendorf  afi&rms  that  a  wild  beast  mortally  wounded,  or 
greatly  maimed,  cannot  be  fairly  intercepted  by  another, 
whilst  the  pursuit  of  the  person  inflicting  the  wound  continues. 
The  foregoing  authorities  are  decisive  to  show  that  mere  pur- 
suit gave  Post  no  legal  right  to  the  fox,  but  that  he  became  the 
property  of  Pierson,  .who  intercepted  and  killed  him. 

It,  therefore,  only  remains  to  inquire  whether  there  are  any 
contrary  principles  or  authorities  to  be  found  in  other  books, 
which  ought  to  induce  a  different  decision.  Host  of  the  cases 
which  have  occurred  in  England,  relating  to  property  in  wild 
animals,  have  either  been  discussed  an4  decided  upon  the  prin- 
ciples  of  their  positive  statute  regulations,  or  have  arisen  be- 
tween the  huntsman  and  the  owner  of  the  land  upon  which 
beasts  feroB  naturoB  have  been  apprehended;  the  former  claim- 
ing them  by  title  of  occupancy,  and  the  latter  ratione  soli.    Lit* 
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tie  aafaBfftctoiy  aid  can,  therefore,  be  derived  from  the  Engliwh 
reports. 

BarbeyraOy  in  his  notes  on  Puffendorf ,  does  not  accede  to  the 
definition  of  occupancy  by  the  latter,  but  on  the  contrary  affirms 
that  actual  bodily  seizure  is  not,  in  all  cases,  necessary  to  con- 
stitute possession  of  wild  animals.  He  does  not,  however, 
describe  the  acts  which,  according  to  his  ideas,  will  amount  to 
an  appropriation  of  such  animals  to  private  use,  so  as  to  exclude 
the  claims  of  all  other  persons,  by  title  of  occupancy,  to  the 
same  animals;  and  he  is  far  from  averring  that  pursuit  alone  is 
sufficient  for  that  purpose.  To  a  certain  extent,  and  bo  far  as 
Barbeyrac  appears  to  me  to  go,  his  objections  to  Puffendorf  's 
definition  of  occupancy  are  reasonable  and  correct.  That  is  to 
say,  that  actual  bodily  seizure  is  not  indispensable  to  acquire 
right  to  or  possession  of  wild  beasts;  but  that,  on  the  contrary, 
the  mortal  wounding  of  such  beasts,  by  one  not  abandoning 
his  pursuit,  may,  with  the  utmost  propriety,  be  deemed  pos- 
session of  him;  since  thereby  the  pursuer  manifests  an  unequiv- 
ocal intention  of  appropriating  the  animal  to  his  individual 
use,  has  deprived  him  of  his  natural  liberty,  and  brought  him 
within  his  certain  control.  So  also  inoompassing  and  securing 
such  animals  with  nets  and  toils,  or  otherwise  intercepting 
them  in  such  a  manner  as  to  deprive  them  of  their  natural  lib- 
erty, and  render  escape  impossible,  may  justly  be  deemed  to 
give  possession  of  them  to  those  persons  who,  by  their  industry 
and  labor,  have  used  such  means  of  apprehending  them.  Bar- 
beyrac seems  to  have  adopted  and  bad  in  view  in  his  notes  the 
more  accurate  opinion  of  Grotius  with  respect  to  occupancy. 
That  celebrated  author,  lib.  2,  c.  8,  s.  3,  p.  809,  speaking  of  oc- 
cupancy, proceeds  thus:  "  EequirUur  auteni  corporaUs  quaedam  ; 
posaessio  ad  dominium  adipiscendum  ;  atque  ideo,  vuXnerasse  rum 
gufficU."  But  in  the  following  section  he  explains  and  qualifies 
this  definition  of  occupancy:  "  Sed  possessio  iUa  potest  nan  solia 
manibus,  aed  instrumerUis^  lU  decipulia,  raiibus^  laqueis  dum  duo 
adsini;  primum  ut  ipsa  instrumenta  sint  in  nostra  potestate,  deinde 
vi  fera,  ita  incliisa  sU  ut  exire  inde  nequeat."  This  qualification 
embraces  the  full  extent  of  Barbeyrac's  objection  to  Puffen- 
dorf's  definition,  and  allows  as  great  a  latitude  to  acquiring 
property  by  occupancy,  as  can  reasonably  be  inferred  from  the 
words  or  ideas  expressed  by  Barbeyrac  in  his  notes.  The  case 
now  under  consideration  is  one  of  mere  pursuit,  and  presents 
no  circumstances  or  acts  which  can  bring  it  within  the  defini- 
tion of  occupancy  by  Puffendorf  or  Grotius,  or  the  ideas  of 
Barbeyrac  upon  that  subject. 
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The  case  cited  from  11  Mod.  74-130, 1  think  olearlj  distin- 
guishable from  the  present;  inasmuch  as  there  the  action  was 
for  maliciouslj  hindering  and  disturbing  the  plaintiff  in  the  ex- 
ercise and  enjoyment  of  a  private  franchise;  and  n  the  report 
of  the  same  case,  3  Salk.  9,  Holt,  C.  J.,  states  that  the  ducks 
were  in  the  plaintiff's  decoy  pond,  and  so  in  his  possession,  from 
which  it  is  obvious  the  court  laid  much  stress  in  their  opinion 
upon  the  plaintiff's  possession  of  the  ducks,  rcUione  80U. 

We  are  the  more  readily  inclined  to  confine  possession  or 
occupancy  of  beasts  ferco  naturce  within  the  limits  prescribed 
by  the  learned  authors  above  cited,  for  the  sake  of  certainty  and 
preserving  peace  and  order  in  society.  If  the  first  seeing,  start- 
ing or  pursuing  such  animals  without  having  so  wounded,  cir« 
cumvented  or  ensnared  them  so  as  to  deprive  them  of  their 
natural  liberty  and  subject  them  to  the  control  of  their  pur- 
suer, should  afford  the  basis  of  actions  against  others  for  inter- 
cepting and  killing  them,  it  would  prove  a  fertile  source  of  quar- 
rels and  litigation.  However  uncourteous  or  unkind  the  conduct 
of  Pierson  toward  Post  in  this  instance  may  have  been,  yet  his 
act  was  productive  of  no  injury  or  damage  for  which  a  legal 
remedy  can  be  applied.  We  are  of  opinion  the  judgment  below 
was  erroneous  and  ought  to  be  reversed. 

liiviNOSTONy  J.,  gave  a  diflsenting  opinion. 

Judgment  reversed. 

Citing  this  case,  Kent,  2  Com.  349,  says:  "  It  was  held  by  the  Supreme 
Court  of  New  York,  in  Pienon  v.  Posi,  the  pursuit  alone  gave  no  property 
ia  animala  fera  natwrm.  Almost^  all  the  jurists  on  general  jurisprudence 
agree  that  the  animal  must  hare  been  brought  within  the  power  of  the  pur- 
suer before  the  property  in  the  animal  vesta.  Actual  taking  may  not  in  all 
cases  be  requisite,  but  all  agree  that  mere  pursuit  without  bringing  the 
animal  within  the  power  of  the  party  is  not  sufficient  The  possession 
must  be  so  far  establbhed  by  the  aid  of  nets,  snares,  or  other  means,  that 
the  animal  cannot  escape.  It  was  accordingly  held  in  the  case  just  men- 
tioned, that  an  action  would  not  lie  against  a  person  for  killing  and  taking 
a  fox  which  had  been  pursued  by  another  and  was  then  actually  in  view  of 
the  person  who  had  originally  found,  started  and  chased  it  The  mere 
pursuit  and  being  in  view  of  the  animal  did  not  create  a  property  because 
no  possession  had  been  acquired;  and  the  same  doctrine  was  afterward  d^- 
cJared  in  the  case  of  Bwier  v.  Newkirh^  20  Johna  75." 

This  case  is  also  cited  in  1  Schouler  on  Pera  Prop.  80.  The  Civil  Code  of 
California,  sea  656,  provides:  "  Animob  wild  by  nature  are  the  subjects 
of  ownerahip  while  living  only  when  on  the  land  of  the  person  claiming 
them,  or  when  tamed,  or  taken  or  held  in  possession,  or  disabled  and  im- 
mediately pnrsaed." 
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HOLLINGSWORTH  V.  NaPIBR. 
(S  CUnxs.  182.] 

Right  of  Stoppage  in  Transitu.— A  vendor  delivered  to  the  vendee  a 
lull  of  parcek  for  goods  lying  in  a  public  store,  together  with  an  order 
on  the  store-keeper  for  their  delivery;  it  was  held  that  the  vendor  had 
not  the  right  ot  stoppage  in  trantUu  against  a  person  purchasing  bona 
Jide  for  a  valuable  consideratioB. 

Fbaud  in  Salb. — ^Though  there  be  some  suspicious  drcumstances  attend- 
ing the  purchase  and  transfer  of  property,  yet  if  they  have  been  fairly 
sabmitted  to  a  jury,  the  court  will  not  infer  there  was  any  fraud  so  as 
to  warrant  a  new  trial 

Tboybb  to  recover  the  valne  of  ten  bales  of  cotton.  Theiaots 
appeared  as  follows:  The  defendant  had  sold  the  cotton,  then 
in  a  public  store,  to  one  Kinworthy,  for  cash  payable  on  deliv- 
ery, and  had  made  a  bill  of  parcels,  which  was  marked  **  cash  " 
in  the  margin,  but  contained  no  receipt  for  the  money.  This, 
with  an  order  on  the  store-keeper  for  the  cotton,  had  been  given 
to  Einworthy  by  the  defendant  or  his  clerk.  Kinworthy ,  without 
paymg  tor  the  articles  or  taking  possession  of  them,  sold  the  bill 
of  parcels  and  order  to  the  plaintiff,  at  the  same  price  for  which 
they  had  been  bought  from  defendant,  and  took  the  consideration 
part  in  cash  and  the  residue  in  a  check  borrowed  from  one  Peter 
Hyde.  Hollingsworth  went  to  the  quarantine  ground  the  next 
day,  but  at  a  time  too  late  for  shipping  the  goods  that  night,  re- 
ceived the  cotton  upon  the  order,  paid  the  storage,  marked  the 
bales  with  his  initials,  and  then  returned  them  to  the  public  store. 
The  following  morning,  the  defendant  took  the  cotton  from  the 
store-keeper  and  sold  it.  The  judge  charged  the  jury  that  the 
order  to  the  store-keeper  was  a  delivery;  whereupon  verdict  was 
found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  as  contrary  to 
law,  and  on  the  ground  of  having  newly  discovered  that  no 
person  by  the  name  of  Peter  Hyde  had  any  account  with  either 
of  the  New  York  banks,  and  that  the  cotton  had  been  obtained 
from  defendant  in  consequence  of  a  plan  between  Hollings- 
worth and  Kinworthy,  by  which  the  latter  transferred  the  cot- 
ton to  the  former  to  satisfy  a  long-existing  debt,  without  any 
consideration  passing  at  the  time  of  the  pretended  sale. 

Cainea  and  Sarison,  for  the  defendant,  contended  that  the 
facts  in  the  case  warranted  a  presumption  of  fraud.  There  was 
no  legal  right  in  Einworthy,  either  by  payment  or  taking  pos- 
session, and  he  could  transfer  none  to  the  plaintiff,  who  claimed 
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bj  Tirtue  of  the  order  to  the  store-keeper.  This  order,  not  be- 
ing negotiable,  is  subject  to  all  the  equities  that  might  haye 
been  urged  against  Einworthy;  and  the  right  of  stoppage  in 
Irarmtu  existed  in  full  force:  Cowper  y.  Andrews ^  Hob.  41; 
BurghaU  y.  Howard,  1  H.  Bl.  865  n;  Openheiny.  IlusseU,  3  B.  & 
P.  49. 

Woods  and  Hoffman,  for  the  plaintiff,  argq^d  that  fraud  was  a 
question  of  fact;  that  the  facts  in  this  case  were  not  deemed  by 
the  jury  to  constitute  a  fraud,  and  they  were  the  judges.  The 
order  to  the  store-keeper  was  equiYalent  to  an  actual  deliYery: 
1  Lex.  Mer.  Amer.  876,  877.  But  in  any  cYent,  th.e  plaintiff  is 
a  bona  fide  purchaser,  and  is  protected  by  the  deliYery  to  Ein- 
worthy: lAchbarrow  y.  Jfiison,  1  H.  Bl.  863;  Abbott,  314. 

By  Court,  Sfehoib,  J.  The  court  are  applied  to  for  a  new 
trial  in  this  cause,  on  the  facts  stated  in  the  case,  and  on  dis- 
coYery  of  new  eyidence.  The  plaintiff  deriyes  his  title  to  the 
goods  in  controyersy  under  Einworthy,  and  the  questions  are, 
whether  his  fraud  infects  the  plaintiff's  title;  whether  possession 
followed  the  sale,  so  as  to  destroy  the  defendant's  right  to  stop 
the  goods  in  tran&Uu;  and  whether  the  ease  is  free  from  the  op- 
eration of  the  statute  of  frauds. 

The  question  of  fraud  was  fairly  submitted  to  the  jury.  Their 
Yerdict  shows  that  they  belieyed  the  plaintiff,  from  the  eyidence 
before  them,  was  not  a  party  in  Einworthy's  fraud  on  the  de- 
fendant, and  we  cannot  perceiye  any  reasons  for  questioning 
the  conclusions  drawn  by  the  jury.  Fraud  is  odious,  and 
noYor  to  be  presumed.  The  circumstances  set  up,  on  which 
it  is  to  be  founded,  are  too  light  and  eyanesoent.  On  this  pointy 
therefore,  the  defendant's  application  fails. 

The  plaintiff  haying,  as  it  must  now  be  intended,  fairly  gotten 
possession  of  the  order  for  the  cotton,  receiyed  a  deliyery  of 
it,  and  paid  the  storage.  This  acquiring  of  possession  took 
away  the  defendant's  right  to  stop  in  iransiiu.  The  order  itself 
is  a  deliyery,  so  as  to  preyent  the  operation  of  the  statute: 
Searle  y.  Keeves,  2  Esp.  598.  But,  again,  the  sale  is  wholly 
free  from  that  objection,  by  the  deliyery  of  possession  under  it. 
With  respect  to  tiie  facts  upon  which  the  defendant  relies  for  a 
new  trial,  on  the  discoyery  of  eyidenoe,  it  is  to  be  obeeryed  that 
the  former  was  had  in  December  last.  It  would  be  too  loose  to 
Bet  aside  the  yerdict  on  the  mere  expectation  of  a  party's  being 
better  prepared.  There  has  been  abundant  time  for  the  de- 
fendant to  lay  before  us  the  facts  in  the  knowledge  of  his  wit- 
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nesses.  This  ought  to  be  done  on  all  applications  for  new 
trials  on  disooyered  testimony,  or,  if  omitted,  good  reason  ought 
to  bo  given  for  the  omission.  To  listen  to  the  application  on 
this  ground  would  be  to  grant  new  trials  wherever  the  partj 
was  dissatisfied  with  the  verdict.  The  facts  ought  to  be  strong 
ones  to  induce  the  court  to  grant  a  new  trial  on  the  discovery 
of  evidence,  and,  the  case  should  be  free  from  laches.  In  the 
present  instance  tbe  defendant  is  chargeable  with  delay,  and 
the  facts  that  he  expects  to  prove,  for  aught  that  appears,  rests 
in  his  own  credulity. 

If  it  should  be  admitted  that  Hyde  never  kept  an  account 
with  the  banks,  it  does  not  follow  that  the  testimony  given  on 
the  trial  is  untrue.  The  witnesses  did  not  say  that  Hyde  drew 
the  check,  but  that  he  loaned  one.  This  might  be,  and  it  is  to 
be  presumed  was  a  check  drawn  by  some  other  person.  Oui 
opinion  is,  that  the  defendant  take  nothing  by  his  motion. 

New  trial  refused. 

See  cases  on  this  subjeet:  ITootf  v.  JSoocA,  1  Am.  Dee;  876;  and  P^»fktr 
v.jre/eir,Id.e60L 


Palmsr  t;.  Mulliqan. 

CtOAsmiior.] 

Watbb-ooubsis— UsB  OF.— A  lipaiian  owner  on  the  upper  bank  of  a 
pablie  river  is  not  liable  for  building  thereon,  and  naing  the  water  in 
an  action  by  another  who  had  long  before  had  a  beneficial  nee  of  the 
water,  unless  manifftHt  and  eerions  damage  result  from  such  use  or  en- 
joyment Hence  an  action  will  not  lie  for  diverting  the  water  of  a 
river  from  its  usual  course,  by  erecting  a  dam  for  mills,  above  the  mills 
of  another,  if  suffident  water  be  left  to  work  the  lower  mills,  though 
in  consequence  of  such  erection  it  be  neoessaiy  to  run  the  mill-dam  of 
the  lower  mills  further  into  the  stream,  and  the  difficulty  of  getting 
logs  to  the  lower  mills  be  increased  so  much  as  to  require  additional 
labor. 

BlVEB  AS  A  Public  Hiohwat.— That  portion  of  the  Hudson  river  where 
the  tide  does  not  ebb  and  flow,  may  be  held  and  enjoyed  as  private 
property;  but  it  is  so  ftur  a  pnblio  river  as  to  be  subjeet  to  a  use  as  a 
public  highway. 

AonoK  on  the  case  for  erecting  and  continuing  a  nuisance,  by 
building  above  the  plaintiffs'  mills  and  dams  upon  the  Hudson 
river,  at  Stillwater,  Saratoga  county,  thereby  diverting  the 
water  from  its  accustomed  course,  and  from  the  plaintiflEs'  mills 
and  dams,  in  consequence  whereof  they  had  not  sufficient  water 
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for  worldng.  The  declaxation  also  alleged  that  the  rafting  of 
timber  into  plaintiffs'  dam  bad  been  obstracted;  and  that  the 
mbbish  from  defendants*  dam  bad  been  carried  into  the  sluice- 
way of  the  plaintiffs,  by  means  whereof  it  was  choked  up,  so 
that  they  lost  the  benefit  of  their  mills. 

It  appeared  in  CTidence  that  the  plaintiffs'  miUs,  consisting 
originally  of  a  grist  and  saw-mill,  were  erected  upon  their  own 
ground  forty  years  ago;  that  they  were  burned  down  and  re- 
built within  a  year;  that  the  saw-mill  was  a  second  time  de- 
stroyed by  fire,  but  not  reconstructed  till  seyen  or  eight  years  had 
elapsed,  though  there  was  some  testimony  that  the  grist-mill 
had  been  worked  from  time  to  time.  A  year  or  two  before  the 
saw-mill  was  again  built,  defendants  erected  their  mill  and  dam 
about  two  hundred  yards  aboTe  those  of  the  plaintiffs.  In 
consequence  of  defendants*  dam  plaintiflfs  were  obliged  to  run 
theirs  further  into  the  stream;  eyen  then  the  current  was  so 
turned  off  into  the  river  as  to  endanger  the  loss  of  many  logs, 
necessitating  additional  aid  of  one  hand  to  every  twenty-fiye 
logs;  and  the  rubbish  from,  the  defendants'  mills  injured  the 
plaintiffs  to  the  amount  of  about  eight  shillings  a  day.  On  the 
application  of  plaintifb  to  defendants  for  a  way  through  the 
latter's  dam,  so  that  pUdntifEs'  logs  might  be  more  easily  and 
cheaply  reclaimed,  such  way  was  refused. 

The  jury  found  for  the  defendants,  and  a  motion  was  made 
to  set  aside  the  yerdict  as  against  eyidence,  and  on  the  ground 
of  newly  disooyered  testimony,  which,  howeyer,  it  appeared 
might  haye  been  obtained  on  the  first  trial. 

EmoU,  for  the  plaintiffs,  contended  that  the  Hudson  was  not 
a  public  riyer  in  the  sense  that  would  make  their  mills  a 
ntdsanoe,  so  that  they  could  haye  no  action  for  an  injury 
thereto.  Biyers  are  navigable  and  not  navigable;  the  former, 
extending  as  high  as  the  sea  ebbs  and  flows,  belonging  to  the 
government;  the  latter,  where  there  is  no  ebb  and  flow,  and 
belonging  to  the  land-holders  on  each  side:  Fishery  of  the  Banne, 
Davis,  56;  Lord  Hale's  De  Fordbua  MctrU,  Harg.  Tracts,  5.  At 
Stillwater  there  is  no  ebb  and  flow  of  the  tide,  and  the  property 
in  the  river  must  be  in  the  plaintiffs,  though  they  claim  no 
right  to  stop  navigation.  Defendants  are  entitled  to  run  a 
dam  from  their  shore,  provided  it  be  done  so  as  not  to  injure 
lower  mills  in  the  accustomed  use  of  the  v^ter:  Brown  v.  Best, 
1  WUs.  174;  Duncomb  v.  Sir  Edward  BandaU,  Hettley ,  84.  Nor, 
for  the  protection  of  this  right,  need  the  mills  be  ancient,  ex- 
cept in  cases  of-  prescription:  Palmis  v.  EMethwait,  Skin.  65; 
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Cox  V.  UaOiem,  1  Vent.  237;  RuOand  ▼.  Bowler,  Palm.  290. 
Were  it  necessary  for  the  plaintiffs  to  show  a  grant  of  the 
stream,  it  would  be  presumed  after  an  occupation  of  forty 
years:  Bull.  N.  P.  75;  Darwin  v.  XJpton,  3  T.  R.  159;  and  the 
fact  that  their  mills  had  been  burned  down  could  not  impair 
their  title:  Pahnis  t.  Heblethwaii,  2  Show.  261;  Luitrdl's  case,  4 
Bep.  86,  87. 

Ibot,  for  the  defendants,  contended  that  the  lapse  of  time  be- 
fore the  plaintiffs  attempted  to  rebuild  their  mills  amounted  to 
an  abandonment  and  a  relinquishment  of  their  right  to  the  wa- 
ter; that  the  authorities  cited  apply  to  mills  on  priyate  Btreams^ 
whereas  the  Hudson,  at  Stillwater,  is  a  public  rirer. 

Spenoeb,  J.  A  motion  has  been  made  on  the  jMurt  of  the 
plaintiffs  for  a  new  trial,  on  two  grounds:  1.  That  the  verdict  is 
against  the  weight  of  evidence;  and  2.  On  discovery  of  new 
evidence. 

The  plaintiffs'  witnesses  generally  accorded  in  saying  that  the 
only  injury  to  the  plaintiffs  by  the  erection  of  the  defendants' 
dam  is  this,  that  it  occasioned  additional  labor  and  expense  to 
the  plaintiffs  to  carry  logs  into  their  dam.  None  of  them  pre- 
tend that  there  has  been  any  diversion  of  the  water  since  the 
defendants  erected  their  dam,  which  was  seven  or  eight  years 
ago.  Some  of  the  plaintiffs*  witnesses  think  the  rubbisli  in- 
ozeased  in  the  plaintiffs'  dam  since  the  erection  of  that  of  the 
defendants;  others  think  it  not  increased.  It  is  conceded  that 
the  plaintiffs  and  defendants  own  the  lands  respectively  on  the 
banks  of  the  river  opposite  their  mills  and  dams. 

Whether  the  Hudson  river  be  considered  as  a  public  highway, 
or  the  bed  of  it  as  belonging  to  the  owners  of  the  adjacent 
shores,  will  not,  I  think,  vary  the  result.  I  cannot,  however, 
but  consider  it  as  a  common  highway;  independent  of  its  being 
navigable  with  small  craft  and  rafts  above  the  place  in  dispute, 
the  legislature  have  constantly  considered  this  river  as  public 
and  common  to  all  the  citizens  of  the  state  above  tide  water  and 
above  Stillwater.  They  have  granted  islands  in  this  river  at 
Glen  Falls  and  in  the  town-  of  Qreenwich,  in  Washington 
county.  The  act  declaring  certain  waters  highways  not  extend- 
ing tp  this  river  has  been  considered  as  impliedly  sanctioning 
the  idea  that  it  is  not  public  property.  I  should  draw  the  con- 
trary inference,  for  if  the  legislature  have  declared  such  rivers 
as  the  Conhocton,  the  Unadilla,  the  east  branch  of  the  Che- 
nango, and  the  great  variety  of  other  inland  waters,  publio 
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highways  as  neoessarj  to  the  public  oonyenienoe^  it  most  have 
been  taken  for  granted  that  the  Hudson  river  was  already  a 
public  highway  and  needed  not  an  act  declaring  it  to  be  so.  If, 
ihen,  this  river  is  to  be  deemed  a  highway,  the  erection  of  both 
dams  are  nuisances,  and  it  is  questionable  whether  the  plaintiffs 
can,  without  right  or  title,  complain  that  the  defendants'  nuis- 
ance is  injurious  to  their  nuisance;  but  on  this  point  it  is  un- 
necessary to  express  an  opinion. 

If  this  river  be  considered  as  private  property,  belonging  to 
the  owners  of  the  adjacent  shores,  the  plaintiffs  cannot  main- 
tain their  action  from  the  evidence  before  us,  because  there  is 
no  pretense  of  the  water's  being  diverted;  the  use  of  the  plaint- 
iffs' property  is  less  commodious  by  the  defendants'  dam.  The 
act  itself  in  erecting  the  dam  on  the  principles  contended  for 
by  the  plaintiff'  counsel  was  a  lawful  act;  and  though  in  its 
consequence  slightly  injurious,  the  plaintiffs  are  remediless.  It 
would  have  been  as  tenable  ground  if  the  plaintiffis  had  declared 
on  the  loss  of  custom  to  their  mill  by  the  erection  of  the  defend- 
ants'; it  is  a  damnum  absque  injuria.  The  erection  of  dams  on 
all  rivers  are  injurious  in  some  degree  to  those  who  have  mills 
on  the  same  stream  below,  in  withholding  the  water  and  by  a 
greater  evaporation  in  consequence  of  an  increased  surface;  yet 
such  injuries,  I  believe,  were  never  thought  to  afford  a  ground 
of  action.  In  any  and  every  view  of  the  subject  the  verdict  was 
legal  and  just.  The  second  ground  of  the  motion  does  not  alter 
the  case  even  if  the  testimony  could  be  considered  as  newly 
discovered,  and  that  there  had  been  no  laches  on  the  part  of  the 
plaintiffs;  but  for  aught  that  appears,  John  White,  one  of  the 
plaintiffs,  knew  of  this  testimony  and  neglected  to  procure  it. 
I  am  averse,  however,  to  putting  it  all  on  that  ground;  the  testi- 
mony discovered  is  wholly  irrelevant  and  immaterial.  In  my 
opinion,  the  plaintiffs  take  nothing  by  their  motion. 

LiviNOSTON,  J.  In  determining  this  cause,  I  am  willing  to  ad- 
mit that  the  erection  of  the  plaintiffs'  mills  and  dam  is  not  only 
no  nuisance  or  obstruction  to  the  river,  but  a  pvfblic  as  well  as 
'private  benefit.  Still,  I  am  not  satisfied  of  their  right  to  re- 
cover. Whatever  their  pretensions  to  build  a  dam  and  mills 
adjoining  their  own  land  may  have  been,  it  must  be  conceded 
that,  as  far  as  the  public  are  concerned,  the  defendants  had  the 
same  right  opposite  their  ground,  provided  it  could  be  done 
without  injury  to  the  navigation  of  the  river.  This  is  not  pre- 
tended to  be  the  case,  but  as  the  plaintiffs'  mills  were  first 
erected,  it  is  said  that  if  the  defendants  have  any  right  of  this 
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kind,  they  must  so  tise  ifc  as  not  to  injure  their  neighbors. 
Witbou^  denying  this  position,  which  is  indeed  become  a 
familiar  maxim,  its  operation  must  be  restrained  within  reason* 
able  bounds,  so  as  not  to  deprive  a  man  of  the  enjoyment  of  his^ 
property  merely  because  of  some  trifling  inconvenience  or  dam- 
age to  others;  of  this  nature  is  the  injury  now  complained  of, 
so'far,  at  least,  as  it  is  supported  by  proof.  It  is  not  pretended 
that  the  water  is  diverted,  or  that  less  business  can  be  now  done 
at  the  plaintiffs'  mills  than  formerly,  but  they  are  obliged  to 
bring  their  logs  a  very  little  further  round,  in  the  river,  in  order 
to  get  them  into  the  dam,  which  is  the  principal,  if  not  the  only 
inconvenience  they  are  exposed  to  by  the  defendants'  conduct. 
Were  the  law  to  r^ard  little  inconveniences  of  this  nature,  he 
who  could  first  build  a  dam  or  mill  on  any  public  or  navigable 
river,  would  acquire  an  exclusive  right,  at  least  for  some  dis- 
tance, whether  he  owned  the  contiguous  banks  or  not;  for  it 
would  not  be  easy  to  build  a  second  dam  or  mound  in  the  same 
river,  on  the  same  side,  unless  at  a  considerable  distance,  with- 
out producing  some  mischief  or  detriment  to  the  owner  of  the 
first.  Were  this  not  permitted,  for  fear  of  some  inconsiderable 
damage  to  other  persons,  the  public,  whose  advantage  is  always 
to  be  regarded,  would  be  deprived  of  the  benefit  which  always 
attends  competition  and  rivalry.  As  well,  therefore,  to  secure 
to  individuals  the  free  and  undisturbed  enjoyment  of  their  prop- 
erty as  to  the  public  the  benefits  which  must  frequently  redound 
to  it  from  such  use,  the  operation  of  the  maxim  sic  utere  tuo  vi 
alienum  rum  kedas  should  be  limited  to  such  cases  only  where 
a  manifest  and  serious  damage  is  the  result  of  such  use  or  en- 
joyment, and  where  it  is  very  clear  indeed  that  the  party  had 
no  right  to  use  it  in  that  way.  Hence  it  becomes  impossible, 
and  indeed  improper,  to  attempt  to  define  every  case  which  may 
occur  of  this  kind.  Each  must  depend  on  its  own  circimi- 
stancesy  and  the  fewer  precedents  of  this  kind  which  are  set  the 
better.  Confining  myself,  therefore,  strictly  to  the  case  before 
us,  my  opinion  is,  and  the  jury  probably  proceeded  on  that 
ground,  that  the  plaintiffs  proved  no  injury,  or  one  bo  remote^ 
and  insignificant  as  not  to  justify  their  insisting  on  an  abate- 
ment of  defendants'  dam,  or  damages  for  its  erection. 

If  this  view  of  the  subject  be  coiTect,  it  will  account  for  my 
passing  over  some  points  which  were  made  on  the  argument, 
without  giving  an  opinion  on  them.  This  I  avoid  doing  because 
experience  has  already  convinced  me  that  it  is  always  best  in  a 
judge  to  be  silent  on  every  point  which  he  does  not  regard  im* 
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portant  and  neoessarj  in  the  decision  of  a  cause.  I  will  only 
add,  that  the  farther  testimony  which  is  expected  from  Schuyler, 
will  not  change  what  appears  to  me  the  merits  of  this  cause. 
Neither,  therefore,  as  a  yerdict  against  eyidence,  nor  on  the 
ground  of  newly  discoyered  eyidence,  can  I  consent  to  a  new 
trial. 

ToHPEDTS,  J.  I  concur  in  the  result  of  the  opinions  deliyered. 

Thoxpsoh,  J.  On  the  argument,  the  right  of  the  plaintiffs  to 
maintain  an  action,  even  admitting  them  to  haye  sustained  an 
injury,  has  been  called  in  question,  because,  as  is  alleged,  their 
mills  being  erected  on  a  public  riyer,  are,  in  judgment  of  law, 
a  nuisance.  How  far  this  allegation  is  founded  in  point  of  fact 
is  not  now  a  subject  of  inquiry;  that  is  a  qissstion  between  the 
public  and  the  plaintifb,  and  cannot  be  tried  in  this  collateral 
way:  4  Burr.  2168;  Haig.  Law  Tracts,  8,  9.  It  is  a  fact  of 
public  notoriety,  and  therefore  proper  to  assume  as  such,  that 
the  tide  does  not  ebb  and  flow  as  high  up  the  Hudson  riyer  as 
the  place  in  question;  and,  therefore,  the  land  under  the  water, 
is,  I  apprehend,  as  much  the  subject  of  a  private  grant,  as  the 
land  adjoining  the  river,  subject,  however,  to  be  used  by  the 
public  for  the  purposes  of  boating  and  rafting,  and  other  objects 
of  this  description,  as  far  as  shall  be  necessary  for  public  use 
and  accommodation:  Harg.  Law  Tracts,  8,  9.  These  are  the 
rules  and  distinctions  adopted  by  Hargrave,  and  which  appear 
to  me  to  be  jast  and  reasonable.  The  right  thus  claimed  by 
the  plaintiffs  being  a  subject  of  private  and  individual  interest, 
we  have  only  to  look  to  the  facts  in  the  case,  to  see  how  far  the 
plaintiffs  have  established  this  right  in  themselves;  and  witliout 
examining  such  facts  in  detail,  I  am  warranted  in  saying  they 
have  all  the  right  that  lAay  legally  be  presumed  to  result  from  a 
possession  of  about  forty  years,  and  which  I  consider  amply 
sufficient  to  raise  the  presumption  of  a  grant.  Lord  Ellenbo- 
rough,  in  a  late  case  decided  in  the  court  of  king's  bench,  in 
England,  says  the  general  rule  of  law  is,  that,  independent  of 
any  particular  enjoyment  used  to  be  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his  own 
land,  without  diminution  or  alteration;  but  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another,  and  if  this 
occupation  has  existed  for  so  long  a  time  as  may  raise  the  pre- 
sumption of  a  grant,  other  parties  must  take  the  stream  sub« 
ject  to  such  adverse  right,  and  that  twenty  years'  exclusive  en- 
joyment of  the  water,  in  any  particular  manner,  affords  a  pre* 


Digitized  by 


Google 


276  Palmbb  v.  Muluoak.  [New  York, 

sumption  of  right  in  the  party  bo  enjoying  it,  derived  from 
grant  or  act  of  parliament:  6  East.  214,  216.    If  the  rules  there 
laid  down  are,  as  I  apprehend  them  to  be,  undeniable  prin- 
ciples of  the  common  law,  and  we  apply  them  to  the  present 
case,  they  will  establish,  beyond  contradiction,  the  plaintiflfs* 
right  to  the  use  of  the  water,  in  the   same  manner  it  was 
enjoyed    before    erection  of   the  defendants'  mill  and  dam. 
No  presumption  of  right  derired  from  b  grant  can  attach  to  the 
defendants,  they  not  having  been  in  possession  more  than  eight 
or  ten  years.    If  I  am  con^ct,  then,  with  respect  to  the  law  as 
applicable  to  the  case,  it  remains  only  to  examine  the  facta 
touching  the  injury  alleged  to  have  been  sustained  by  the 
plaintiffs,  in  order  to  test  the  propriety  of  the  verdict.     The 
broad  question  foi^the  determination  of  the  jury  was,  whether 
the  plainti&  had  sustained  any  injury  by  the  mills  and  dam 
erected  by  the  defendants  about  two  hundred  yards  above  those 
of  the  plaintiffs.     One  cause  of  injury  complained  of  was  the 
increased  difficulty  of  getting  logs  into  their  dam.    On  this  sub- 
ject there  was  no  contradiction  of  testimony.    That  the  upper 
dam  would  increase  this  difficulty,  was  not  only  fully  established 
by  the  plaintiffs'  veitnesses,  but  strengthened  and  confirmed  by 
those  of  the  defendants.     The  injury  on  this  account  is  not 
merely  nominal,  but  real  and  permanent,  and  that  to  a  very 
considerable  extent.     One  of  the  witnesses  testified  that  before 
the  defendants'  dam  was  built,  the  plaintiffs  might  bring  into 
their  dam  from  one  hundred  to  one  hundred  and  fifty  logs  at  a 
time,  whereas,  at  present,  they  cannot  more  than  twenty-five, 
and  that  logs  are  frequently  lost  in  getting  them  over  or  past  the 
upper  dam;  that  by  reason  thereof,  within  four  years  past,  he 
supposed  the  plaintiffs  had  lost  as  much  as  four  hundred  logs, 
worth  from  thirty-five  to  forty  pounds  "per  hundred.    Another 
witness,  who  had  been  a  sawyer  in  the  plaintiffs' mill,  swore  that 
it  was  impracticable  to  go  round  the  upper  dam  veith  logs,  and 
get  into  the  lower  dam,  the  course  of  the  cturent  being  so  altered 
that  they  would  run  past,  and  that  being  obliged  to  run  over 
the  upper  dam,  the  cribbs  or  rafts  were  frequently  broken,  and 
the  logs  lost;  that  the  rubbish  from  the  upper  mill  was  a  daily 
inconvenience  to  the  lower  one;  that  he  never  was  employed 
twenty-four  hours  in  sawing  without  clearing  it  away,  which 
would  not  have  been  the  case  but  for  the  upper  dam,  and  he 
estimated  the  damage  in  the  mere  stoppage  of  the  mill  at  eight 
shillings  per  day.    From  the  testimony  in  the  case  it  appeari 
that  these  dams  are  formed  by  throwing  wings  out  diagonally 
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into  the  riyer;  that  the  upper  dam  stands  on  the  channel, 
through  which  logs  used  to  pass  to  the  plaintiffs*  mill;  that  the 
coarse  of  the  cnirent  is  thereby  changed,  set  farther  out  into  the 
riyer,  and  rendered  more  rapid;  that  theapper  dam  made  it 
necessary  for  the  plaintiffs  to  extend  theirs  farther  into  the  riyei 
for  the  parpose  of  getting  more  water,  and  to  enable  them  to 
bring  logs  into  their  dam,  which  would  haye  been  impracticable 
without  such  extension.  From  the  whole  current  of  testimony, 
I  think  it  manifest  that  the  plaintiffs  haye  sustained  yery  essen- 
tial injury.  If  the  facts  in  the  case  will  warrant  the  preeump* 
tion  that  the  plaintiffs*  right  is  deriyed  from  a  grant,  Uiat  right 
must  be  understood  to  secure  to  them  the  use  of  the  water,  in 
the  manner  they  enjoyed  it  before  the  erection  of  the  defendants' 
dam.  I  admit  that  actions  of  this  kind  ought  not  to  be  counte- 
nanced where  the  damages  are  merely  nominal,  ora  party  is  put 
to  some  trifling  inconyenience;  but  I  do  not  consider  this  a  case 
of  that  description;  the  damages  here  are  real  and  permanent, 
and  are  occasioned  by  adiyersion  and  alteration  of  the  usual  and 
ordinary  current  of  the  water.  Under  these  circumstances  I 
cannot  think  the  jury  confined  themselyes  to  the  question  of 
damages,  but  undertook  to  pronounce  upon  the  law  as  applica- 
ble to  the  rights  of  the  parties.  In  whateyer  point  of  light, 
therefore,  the  case  is  yiewed,  I  think  the  yerdict  is  both  against 
law  and  eyidence,  and  that  a  new  trial  ought  to  be  granted. 

I  have  not  thought  it  necessary  to  say  anything  respecting 
the  newly  discoyered  testimony,  because  I  do  not  consider  that 
the  eyidence  on  the  trial  could  afford  any  presumption  of  an 
abandonment,  or  dereliction  by  the  plaintiffs,  or  those  under 
whom  they  claim,  of  the  right  to  the  use  of  the  water  as 
formerly  enjoyed.  If  any  doubt,  howeyer,  could  arise  on  that 
subject,  it  would,  I  think,  be  remoyed  by  the  aAdayit  accom- 
panying the  present  application. 

EsHT,  0.  J.  The  first  object  of  inquiry,  as  arising  upon 
this  case  is,  whether  the  facts  proyed  by  the  plaintiffs  will 
authorize  a  recovery. 

The  plaintiff^,  and  those  from  whom  they  deriye  titie,  own 
the  land  on  the  Hudson  river  at  Stillwater,  and  had  for  upward 
of  thirty  years  before  the  erection  of  the  dam  complained  of, 
owned  and  enjoyed  a  grist  and  saw-mill  upon  that  river.  The 
Hudson  at  Stillwater  is  a  fresh  river,  not  navigable  in  the  com- 
mon law  sense  of  the  term,  for  the  tide  does  not  ebb  and  flow 
at  that  I  Lii  e.  In  the  case  of  The  Eoyal  Fishery  in  the  river 
Banne,  Davis,  55,  57,  it  was  resolved  that  by  the  rules  and 
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aufhorities  of  ibe  oommon  law  eyeiy  riyer  where  the  sea  does 
not  ebb  and  flow  was  an  inland  river  not  nayigable,  and  be- 
longed to  the  owners  of  the  adjoining  soil.  This  case  was 
cited  bj  Mr.  Justice  Yates  in  Carter  y.  Murcot,  4  Burr.  2162, 
as  a  Yerj  good  case,  and  a  solid  authority,  and  in  that  latter 
case  recognized  this  distinction  between  riyers  navigable  and 
not  navigable;  and  in  TJie  King  v.  Wharton,  12  Mod.  510,  Lord 
Holt  laid*  down  the  same  doctrine.  In  Sir  Mathew  Hale's  ex- 
cellent treatise,  De  Jure  Maria,  etc.,  Hazgrave's  Law  Tracts,  aod 
which  is  considered  by  Mr.  Butler  as  exhausting  the  whole  law 
on  the  subject,  he  lays  down  the  law  generally  that  fresh  rivers, 
of  what  kind  soever,  do,  of  common  right,  belong  to  the  owners 
of  the  adjacent  soil,  but  he  admits  that  fresh  rivers,  as  well  as 
those  which  ebb  and  flow,  may  be  imder  the  servitude  of  the 
public  interest,  and  may  be  of  oommon  or  public  use  for  the 
carriage  of  boats,  etc.,  and  in  that  sense  ihay  be  regarded  as 
common  highways  by  water.  Thus,  he  adds,  that  the  Wey, 
Severn,  Thames,  etc.,  as  well  above  as  below  the  flowing  of  the 
tide,  and  as  well  in  the  parts  where  they  are  of  private  as  of 
public  property,  are  public  rivers  juris  puUici,  and  nuisances 
and  impediments  therein  are  liable  to  be  punished  by  indict- 
ment. They  are  called  public  rivers,  not  in  reference  to  the 
property  of  the  river,  but  to  the  public  use:  Haigrave,  5,  8,  9. 
This  is  the  true  and  just  rule  which  harmonizes  private  right 
with  the  public  interest.  The  Hudson  at  Stillwater  is  capable 
of  being  held  and  enjoyed  as  private  property,  but  it  is,  not- 
withstanding, to  be  deemed  a  public  highway  for  public  uses, 
such  as  that  of  rafting  lumber,  to  which  purpose  it  has  hereto- 
fcnre  been,  and  still  is,  beneficially  subservient.  To  obstruct 
this  and  other  public  uses  of  the  river,  by  dams,  etc.,  would  be 
a  nuisance,  but  of  this  question  we  have  nothing  to  do  in  the 
present  case.  Whether  a  dam  or  mill  be  a  nuisance  is  a 
question  of  fact  which  is  not  examinable  in  this  present  action; 
and  if  it  was,  there  is  every  reason  to  conclude  that  neither  of 
the  dams  or  mills  are  nuisances  from  the  length  of  time  that 
they  have  been  permitted  to  remain. 

It  is  not  stated  whether  the  river  was  or  was  not  excepted 
out  of  the  grants  under  which  the  parties  in  this  suit  hold  their 
property.  The  case  admits  that  the  right  of  the  prenuses, 
whatever  it  is,  was  in  the  plaintiffs;  and  we  have  seen  that  the 
river  at  the  place  in  question  is  susceptible  of  being  granted 
without  any  public  inconvenience,  because  the  right  of  the 
public  to  the  use  of  the  water  for  navigation  would  remain  in- 
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contestable.  As  between  the  parties  to  this  snit  and  the  ques- 
tion litigated  bj  them,  the  water  may  be  considered  as  if 
included  in  their  grants,  whateyer  the  real  fact  may  be.  The 
defendants  have  clearly,  therefore,  no  right  to  obstruct  the 
plaintiffs  in  the  enjoyment  of  the  water.  They  have  an  equal 
right  to  build  a  mill  on  their  soil,  but  they  must  so  use  the 
water  and  so  construct  their  dam  as  not  to  annoy  their  neigh- 
bor below  in  the  enjoyment  of  the  same  water.  The  plaintiffs 
bad  used  and  enjoyed  their  mills  eyen  beyond  the  present  period 
of  limitation  in  a  writ  of  right  when  the  defendants  built  their 
dam.  It  was  not  requisite,  howerer,  that  the  plaintiffs  should 
baye  been  able  to  prescribe  for  the  enjoyment  of  their  mills.  It 
is  sufficient  that  they  had  an  interest  in  the  water,  and  the 
defendants  cannot  lawfully  diyert  the  natural  course  of  the 
riyer,  or  injure  the  plaintiffs  In  the  exercise  of  their  rights. 
A  water-course  doth  not  begin  by  prescription,  as  Whitlock, 
J.,  obsenres,  nor  yet  by  assent,  but  the  same  both  begin  ex 
jure  natures,  haying  taken  this  course  naturally,  and  cannot  be 
diyerted.  All  the  cases  agree  that  the  plaintiff  need  not  aver 
bis  mill  to  be  an  ancient  mill  where  a  natural  water-course  is 
diyerted:  1  Vent.  287;  Skinn.  65;  Palm.  290;  1  Wils.  174; 
8  Bulst.  840.  The  fact,  then,  of  the  interruption  of  the  use 
of  water  after  the  mill  was  burnt,  and  befpre  it  was  rebuilt, 
is  perfectly  immaterial.  The  question  is,  haye  not  the  defend- 
ants matc^lly  aAd  permanently  injured  the  plaintiffs  by 
giying  a  different  direction  to  the  course  of  the  main  cux^ 
rent?  Many  cases  -may  be  supposed  which  would  be  damna 
absque  injuria;  such,  for  instance,  as  the  insensible  evapora- 
tion and  decrease  of  water  by  dams,  or  the  occasional  in- 
crease and  decrease  of  the  velocity  of  a  current  and  of  the 
quarUum  of  water  below.  Many  such  circumstances  may  be 
ineyitable  from  the  establishment  of  one  dam  above  another 
upon  the  same  stream.  The  question  in  such  cases  would 
torn  upon  the  nature  and  extent  of  the  injury.  Here  the 
injury  is  a  continued  and  permanent  one,  and  very  material 
to  the  party.  The  defendants  have  not  attempted  to  show 
that  the  injury  was  inevitable,  and  that  they  cannot  have  and 
enjoy  a  mill  in  the  place  they  do  without  creating  this'  in- 
jury. What  would  be  the  effect  of  this  proof,  if  shown,  would 
be  another  question;  but  no  such  defense  has  been  attempted, 
and  I  may  take  it,  therefore,  for  granted  that  the  defendants 
can,  if  they  please,  so  alter  their  dam  as  to  be  able  to  enjoy 
their  mill  and  avoid  giving  the  injury. 
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If  a  right  of  action  in  the  plaintiffs  be  assamed,  I  think  thia 
a  case  proper  for  the  interference  of  the  court.  The  yerdict  is 
clearly  against  evidence.  The  plaintiffs  had  eight  witnesses  who 
established  the  fact  that  the  dam  and  miUs  of  the  defendants 
did  materially  injure  and  disturb  the  plaintiffs.  One  witness 
estimated  the  damage  from  ninety  to  one  hundred  dollars  a  year. 
The  four  witnesses  on  the  part  of  the  defendants  do  not  attempt 
any  direct  contradiction  of  this  fact.  They  prove  only  that  the 
plaintiffs  had  felt  inconveniences  before  the  erection  of  the  de- 
fendants' dam,  but  they  do  not  deny  but  that  these  inoonven- 
iences  have  been  increased. 

For  these  reasons  I  am  of  opinion  that  the  verdict  ought  to 
be  set  aside. 

New  trial  ref ufed. 

This  case  is  extensively  cited  by  writen  when  treating  of  the  use  and 
property  in  water-cooiBes.  It  is  cited  hy  Angell  in  sections  11,  116,  134, 
173,  545,  and  546,  in  his  excellent  work  on  Water-courses.  The  courts  in 
New  York  have  frequently  referred  to  it  and  given  an  exposition  of  it  on 
several  occasions,  and  it  will  be  instructive  to  note  here  what  has  been 
remarked  regarding  it  In  delivering  the  opinion  in  PlaU  v.  Johnaon,  15 
Johns.  213,  Thompson,  C.  J.,  refers  to  the  case  and  says:  "  Though  there 
was  a  difference  of  opinion  on  the  hench  as  to  the  result  of  the  motion  in 
that  case,  yet  thb  difference  did  not  in  any  measure  turn  on  the  question 
presented  hy  this  case.  Spencer,  J.,  said  the  act  of  erecting  a  dam  hy  the 
defendant  was  a  lawful  act;  and  though  in  its  consequences  slightly  injuri- 
ous to  the  plaintifis,  they  were  remedOess;  it  was  damnum  airnqve  w^uiia. 
The  erection  of  dams  on  all  rivers  is  injurious,  in  some  degree,  to  those  who 
have  mills  on  the  same  streams  below,  in  withholding  the  water;  yet  this 
has  never  been  supposed  to  afford  a  ground  of  action.  Livingston,  J.,  said 
each  one  had  an  equal  right  to  build  his  mill,  and  the  enjoyment  of  it 
ought  not  to  be  restrained  because  of  some  trifling  inconvenience  to  the 
other;  and  he  utterly  rejected  the  doctrine  that  the  person  erecting  the  first 
mill  thereby  acquired  any  superior  rights. "  So  in  this  case  of  PlaU  v.  Joh$^ 
mm,  it  was  decided  that  a  person  erecting  a  mill  and  dam  upon  a  stream  of 
water  does  not  by  the  mere  private  occupation,  unaccompanied  with  such  a 
length  of  time  as  that  a  grant  may  be  presumed,  gain  an  exclusive  right, 
and  cannot  maintain  an  action  against  a  person  erecting  a  mill  and  dam 
above  his,  by  which  the  water  is  in  part  diverted  and  he  in  some  degree 
injured. 

So,  in  People  v.  PlaU,  17  Johns.  211;  Crooker  v.  Bragg,  10  Wend.  264; 
People  V.  Canal  Appraiaere,  13  Id.  355,  it  is  cited  and  approved.  The  latest 
exposition  of  a  New  York  court  is  in  People  v.  Canal  Appraieere,  83  N.  Y. 
472.  Davies,  J.,  giving  the  decision  of  the  court,  examines  it  thus: 
Palmer  v.  MvJUgan  was  an  action  on  the  case  for  damages,  which  the  plaint- 
iff claimed  to  have  sustained  to  their  mill-dam  by  the  erection,  by  the  de- 
fendants, of  another  mill  above  theirs,  and  thus  diverting  the  water.  At 
the  locuain  quo  there  was  neither  flux  nor  reflux  of  the  tide,  and  Emott,  the 
coun&el  for  the  plaintifls,  contended  that  it  had  been  decided  in  the  case  of 
The  Fithery  qfthe  Banne  that  there  are  two  kinds  of  rivers,  navigable  and 
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not  naTigable,  the  former  extending  aa  high  aa  the  seaebbf^and  flows,  and 
belonging  to  the  king;  and  the  latter  being  such  where  the  sea  does  not  ebb 
or  flow,  and  belonging  to  the  landholders  on  each  side,  and  he  contended 
that  consequently  the  river  changed  its  character  at  the  point  where  the 
tide  ceased  to  ebb  and  flow,  and  although  in  fact  it  was  navigable  above 
thai  point,  it  ceased  to  be  a  navigable  river  in  the  sense  which  made  it  be- 
long to  the  king.  Spencer,  J.,  said:  'Has  not  the  legislature  granted 
islands  above  the  site  of  these  mills,  and  by  that  shown  that  they  consider 
the  Hudson  to  be  a  public  river?'  The  counsel  for  defendants  contended 
that  the  Hudson,  at  the  point  in  controversy,  was  a  public  river,  it  seem- 
ing to  be  conceded  on  both  sides  if  it  was,  then  the  bed  thereof  belonged  to 
the  state.  A  verdict  was  had  for  the  defendants,  and  the  supreme  court 
refused  to  set  it  aside.  In  the  opinion  of  the  majority  of  the  court,  but  a 
single  allusion  is  made  to  the  question  now  under  discussion,  and  that  was 
by  Spencec;  J. ,  who  said :  '  It  is  conceded  that  the  plaintiflb  and  defendants, 
respectively,  own  the  lands  on  the  bank  of  the  river  opposite  their  mills 
and  dams.  Whether  the  Hudson  river  be  considered  a  public  highway, 
or  the  bed  of  it  as  belonging  to  the  ovmers  of  the  adjacent  shores,  would 
not  vaiy  the  result'  Thompson,  J.,  who  dissented  from  the  judgment,  was 
of  opinion  that  as  the  tide  did  not  ebb  and  flow  as  high  up  the  Hudson 
river  as  the  point  in  question,  the  land  under  the  water  was  as  much  the 
subject  of  a  private  grant  as  the  land  adjoining  the  river  subject  to  be  used 
for  public  purposes.  Chief  Justice  Kent  also  dissented,  and  held  that  the 
Hudson,  at  the  point  in  question,  was  a  fresh  river,  not  navigable  in  the 
common  law  sense  of  the  term,  for  the  tide  does  not  ebb  and  flow  at  that 
place."  The  case  is  cited  by  Story,  J.,  in  Tylerr.  WUkinmm,  4  Mason,  402, 
to  show  that  a  person  living  on  the  bank  of  a  stream  may  enjoy  a  fair  and 
moderate  use  of  the  water,  notwithstanding  another  may  be  dbturbed 
thereby  who  had  a  prior  use.  It  is  cited  in  Bowman  v.  WcUhen,  2  McLean, 
3d2,  to  the  point  thai  there  may  be  a  private  property  subject  to  an  ease- 
ment by  the  public;  and  in  an  elalxtfate  opinion  by  Woodbury,  J.,  in 
UnUed  SUUet  v.  New  Beifwrd  Bridge,  1  Wood.  &  M.  413,  it  is  cited  to  show 
thai  an  obstruction  may  be  punished  as  a  nuisance.  In  Washbume  on 
Easements  the  case  is  noticed  twice,  particular  reference  being  made  to  the 
opinion  of  Thompson,  J.,  as  laying  down  ooneci  principles  regarding  ih« 
approptiatkNi  ol  water  to  private  use. 


Bbroen  t;.  Bennett. 

[Oooat  or  Xnoas.   1  Oummt  Omo^  1.) 

Power  of  Salb  m  MoBTaAGS  Survives.— A  power  of  tale  contained  in 
a  mortgage  deed,  on  default  of  payment,  is  a  power  coupled  with  an 
interest,  and  is  not  revoked  by  the  death  of  the  mortgagor. 

Purchase  bt  Mortqaoeb.— A  sale  under  such  a  power  is  a  species  of 
foreclosure,  and  the  mortgagee  may  himself  make  a  bona  fide  purchase 
of  the  property. 

Eedbmption,  whbn  not  Allowsd.— After  a  lapse  of  sixteen  years  from 
the  time  of  such  sale,  known  to  the  mortgagor  or  his  heir,  and  who  all 
this  time  remained  passive,  a  redemption  will  not  be  allowed. 
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Appeal  from  the  ohanoellor's  decree,  permittiDg  aredempiioii 
of  mortgaged  premises  bj  the  respondent,  Bennett. 

The  facts  appeared  as  follows:  On  the  twelfth  of  April,  1776, 
Wilhelmus  Bennett,  deceased,  executed  to  one  Yanderbilt,  a 
bond  for  six  hundred  pounds,  payable  in  one  year,  with  interest 
at  five  per  cent.,  and  gaTe  a  mortgage  on  sixty-seyen  acres  of 
land  as  security. 

The  mortgagor  died  intestate  on  the  eighth  of  November, 
1776,  leaving  the  respondent,  then  a  minor  of  fifteen  years,  his 
eldest  son  and  heir.  The  usual  power  to  sell  was  contained  in 
the  mortgage,  which,  together  with  the  power,  was,  on  the 
tenth  of  April,  1777,  registered  in  the  proper  county  in  the 
book  of  mortgages.  In  the  registry,  as  usual,  the  mortgage  was 
abbreviated;  but  the  power  was,  though  not  recorded  as  deeds 
usually  are,  set  out  at  length,  excepting  the  latter  part,  declar« 
ing  the  sale  to  be  a  perpetual  bar,  etc.,  which  was  altogether 
omitted.  On  the  thirteenth  April,  1781,  the  appellant.  Tennis 
Bergen,  purchased  the  bond  and  mortgage  for  seven  hundred 
pounds.  In  1783  the  respondent  left  the  state  and  went  to 
Nova  Scotia.  On  the  eleventh  of  March,  1784,  the  appellant 
began  the  publication  of  a  notice  of  sale  under  the  power  in 
the  mortgage,  but  the  notice  did  not  give  the  boundaries  of 
the  mortgaged  premises.  The  publication  began  on  the  elev- 
enth of  March,  1784,  in  a  weekly  paper,  and  after  the  first  week 
was  regularly  continued  in  the  supplement,  the  usual  mode  in 
such  cases.  From  a  file  of  the  paper,  the  publication  appeared 
to  be  duly  made,  except  as  to  the  last  three  days,  for  which 
period  the  papers  were  missing.  A  copy  of  the  publication 
notice  was  for  six  months  previous  to  the  sale  affixed  to  the 
court-house  door  in  the  county  where  the  lands  were  situated, 
and  remained  until  after  the  sale,  on  the  eleventh  of  September 
following. 

At  the  sale,  one  Bennett,  a  schoolmaster  in  the  neighborhood, 
acted  as  auctioneer,  on  the  request  of  the  appellant.  The  con- 
ditions published  at  the  time  of  sale  were  as  follows:  "Brook- 
lyn township.  Articles  of  the  vendue  for  the  sale  of  the  land 
and  meadow  land  belonging  to  the  estate  of  Wilhelmus  Ben- 
nett, deceased,  containing  sixty  acres,  more  or  less,  held  this 
eleventh  day  of  September,  1784,  by  Tennis  Bergen.  Art.  1. 
That  the  highest  bidder  is  to  have  the  lot  or  parcel  of  land 
when  struck  off  to  him.  2.  That  the  Indian  com  and  all  the 
planting  produce  thereon  is  to  be  excepted.  3.  That  a  drain  of 
ten  feet  wide  for  the  collect  be  excepted.    4.  That  one  hun« 
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dred  rails  of  the  oro8S*fence  of  the  com  be  excepjbed.  6.  That 
the  money  bid  for  the  land  is  to  be  paid  at  the  execution  and 
deliyery  of  the  writings.  6.  That  in  case  the  person  or  persons, 
to  whom  it  is  struck  off,  as  aforesaid,  cannot  produce  or  pro- 
cure a  sufficient  security,  then  and  in  such  case  the  same  lot  or 
parcel  of  land  shall  be  put  up  again;  and  if  the  sam,e  is  then 
sold  for  less,  the  first  buyer  shall  make  up  the  deficiency;  if 
sold  for  more,  the  first  buyer  shall  have  no  benefit  by  the  sale.'' 

At  the  time  of  sale,  there  were  only  present  the  auctioneer, 
the  appellants,  one  CJowenhoyen,  and  a  tenant  There  was 
but  a  single  bid,  made  by  the  appellant,  Michael  Bergen,  for 
seven  hundred  pounds;  and  after  having  waited  two  hours,  to 
see  if  a  better  offer  would  be  made,  it  was  struck  off  to  him. 
He  bad  attended  on  behalf  of  the  other  appellant,  Tennis,  and 
after  receiving  a  conveyance,  reconveyed  to  Tennis. 

It  appeared  the  premises  were  not  worth  more  than  the 
principal  and  interest  due;  and  one  Cowenhoven,  a  creditor  of 
the  mortgagor,  to  whom  the  land  was  offered,  declared  he  would 
not  give  the  amount  of  the  bid.  In  1788,  the  respoildent  re- 
turned, and  on  the  third  of  February,  1800,  filed  his  bill.  The 
respondent,  in  support  of  the  decree,  maintained  that  the  sale 
could  not  bar  the  redemption,  it  being  null  and  void  on  the  fol- 
lowing grounds:  1.  Because  the  power  to  sell,  contained  in  the 
mortgage,  **  was  not  recorded  as  deeds  usually  are,"  before  the 
execution  of  the  conveyance  to  the  purchaser;  2.  Because  the 
notice  of  the  sale  was  imcertain,  and  that  the  directions  of  the 
statute  were  not  complied  with  in  the  publication  of  it;  8.  Be- 
cause the  conduct  of  the  appellant.  Tennis  Bergen,  touching  the 
sale,  and  the  proceedingia  preparatory  thereto,  were  actually 
fraudulent;  4.  Because  the  power  to  sell,  contained  in  the  mort- 
gage, expired  with  the  life  of  the  donor;  5.  That  the  mortgagee 
was  a  trustee  for  the  mortgagor,  and,  as  such,  could  not  be  a 
purchaser  of  the  property  which  he  himself  sold  in  that 
capacity. 

The  chancellor  held  that  the  power  in  the  mortgage  was  re- 
vocable at  the  death  of  the  mortgagor,  and  denied  that  the 
power  was  to  be  taken  as  running  with  the  estate.  On  the  first 
point  he  uses  this  language  in  his  opinion:  "I  have  not  been 
able  to  discover  that  the  doctrine  contended  for,  that  the  power 
is  to  have  equal  duration  with  the  estate,  has  been  recognized 
in  any  instance  of  this  kind  ♦  *  ♦  ♦  *  By  giving  these  powers 
a  duration  beyond  the  life  of  the  mortgagor,  they  may  in  many 
instances  disinherit  his  heirs;  for  here  the  parol  cannot  be  per* 
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mitted  to  demur;  here  is  no  saTing  of  the  rights  of  an  infant 
till  bis  full  age.  The  sale,  if  admissible  at  all,  must  be  absolutely 
coDclusive."  And  in  reference  to  the  power  being  co-extensiye 
with  the  estate,  he  says:  ''As  to  the  second  position,  that  this 
power  is  to  be  taken  as  a  oovenant  running  with  the  mortgaged 
premises,  there  are  no  words  of  covenants.  It  imports  to  be  a 
now  grant  of  a  power;  it  is  a  device  intended  to  foreclose  the 
mortgagor,  without  the  intervention  of  judicial  examination; 
and  if  a  covenant,  it  must  become  a  subject  of  such  examination 
before  it  can  have  complete  effect." 
In  the  court  of  errors  the  case  was  argued  by: 

Bogert,  liroup  and  Bens&n,  for  the  appellants. 

HamHUm  and  TcnnpkiM^  iot  the  respondent. 

For  the  appellants,  it  was  contended  that  the  respondent 
having  remained  silent  so  long,  that  he  ought  not  now  to  be 
permitted  to  redeem:  Lockwood  v.  EtveTf  2  Atk.  803.  There  was 
no  defect  in  the  publication  notice,  nor  in  the  registry  of  the 
power  of  sale.  And  the  imputation  of  fraud  is  rebutted 
by  the  fact  that  the  land  at  the  time  of  sale  was  not  worth  more 
than  was  due,  and  the  refusal  of  Cowenhoven  to  take  it  at  seven 
hundred  pounds,  the  amount  bid.  The  power  could  not  3ie 
with  the  donor,  being  a  power  coupled  with  an  interest:  Walsh 
V.  Whiicomb,  2  Esp.  565;  Hearle  v.  Greenbank.SAik.  714;  S.  0. 
1  Vqs.  806;  Eyre  v.  CourUeaa  of  Shaftsbury^  2  P.  Wms.  120. 
This  power  is  a  part  of  the  original  contract,  and  of  the  security 
itself;  and  therefore  it  is  irrevocable.  Whether  the  purchase 
by  the  mortgagee  will  be  valid  or  ,not,  depends  on  circum- 
stances: Campbell  v.  Walker^  5  Yes.  Jr.  678.  That  a  trustee 
cannot  purchase,  does  not  apply  where  he  stands  in  the  relation 
of  cestui  que  trust.  To  impeach  a  purchase  of  this  kind,  fraud 
or  some  profit  must  be  shown.  Here  the  full  value  was  given. 
And  if  a  mortgagee  has  no  right  to  make  a  fair  and  bona  fide 
purchase,  his  security  would  often  be  inadequate. 

For  the  respondents,  it  was  urged  that  the  statutory  pro- 
visions were  not  pursued  in  the  sale;  and  that  the  power  was 
not  duly  recorded,  and  therefore  the  sale  was  void.  The  right 
of  redemption  should  not  be  barred  until  after  twenty  years. 
The  notice  of  sale  was  defective,  inasmuch  as  the  boundaries 
were  not  stated,  and  the  quantity  was  incorrectly  stated.  These 
and  the  reservations  of  com,  etc.,  tended  to  lessen  the  value  of 
the  estate,  and  ore  facts  indicating  fraud.  It  was  unlawful  for 
the  mortgagee,  being  a  trustee,  to  purchase  the  land:   2  Eq. 
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Gas.  Ab.  741;  Holt  ▼.  HoU,  1  Cha.  Cas.  190;  Whalcy  v.  W/ioley, 
1  Yem.  484;  WkUacre  ▼.  Whilacre,  Cas.  Temp.  King,  15,  61; 
Whdpdale  ▼.  Cookson,  1  Yes.  9;  Crowe  ▼.  DaUard ,  1  Yes.  Jr. 
215;  CampbeU  ▼.  Walher,  5  Id.  678. 

3y  Court,  Kiewr,  J.  This  case  comes  before  the  court  on  an 
appeal  from  a  decree  of  the  court  of  chancery,  that  the  respond- 
ent be  permitted  to  redeem.  The  reason  assigned  for  the  decree 
was  that  the  power  to  sell  expired  with  the  life  of  the  mortgagor. 
This  doctrine,  if  sound,  renders  it  unnecessary  to  discuss  any 
of  the  other  points.  If  the  power  was  extinct,  the  sale  was  null, 
and  the  right  of  the  respondent  to  redeem  exists  in  full  force. 
It  is  proper,  therefore,  to  turn  our  first  attention  to  this  point; 
and  although  my  examination  of  it  has  led  me  to  a  different  con- 
clusion, I  have  made  it  with  the  deference  and  respect  due  to  the 
court  which  pronounced  the  decree.  It  is  admitted  that  a 
naked  authority  expires  with  the  life  of  the  person  who  gave  it; 
but  a  power  coupled  with  an  interest  is  not  revoked  by  the 
death  of  the  grantor.  In  my  opinion  the  power  contained  in 
the  mortgage  is  of  the  latter  description.  A  power  simply  col- 
lateral and  without  interest,  or  a  naked  power,  is  when,  to  a 
mere  stranger,  authority  is  given  to  disposing  of  an  interest  in 
which  he  had  not  before,  nor  hath  by  the  interest  creating  the 
power  any  estate  whatsoever.  But  When  power  is  given  to  a 
person  who  derives,  under  the  instrument  creating  the  power, 
or  otherwise,  a  present  or  future  interest  in  the  land,  it  is  then 
a  power  relating  to  the  land.  These  last  powers  are  subdivided 
into  powers  annexed  to  the  estate,  and  powers  in  gross.  Both 
are  considered  as  powers  with  an  interest,  because  the  trustee 
of  the  power  has  an  interest  in  the  estate,  as  well  as  in  the  exer- 
cise of  the  power.  If,  as  one  of  the  old  cases  expresses  it,  the 
person  clothed  with  the  power  hath  at  the  same  time  an-  estate 
ia  the  land,  the  power  is  not  collateral,  because  it  savors  of  the 
land.  The  power  now  in  question  answers  exactly  to  this  defi- 
nition of  a  power  vnth  an  interest,  because  the  mortgagee  has 
at  the  same  time  a  vested  estate  in  the  land,  and  it  does  not 
answer  at  all  to  the  definition  of  a  power  simply  collateral;  for 
that  is  but  a  bare  authority  to  a  stranger,  who  has  not,  or 
ever  had,  any  estate  whatsoever.  I  might,  perhaps,  rest  satis- 
fied with  giving  this  description  of  the  two  powers,  drawn  from 
approved  authority;  but  I  think  the  point  is  susceptible  of  more 
precise  and  definite  illustration.  If  a  man  by  his  will  directs 
his  executors  to  sell  his  land,  this  is  but  a  bare  authority  without 
interest;  for  the  land  in  the  meantime  descends  to  the  heir  at 
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law,  whoy  aniil  the  sale,  would  at  common  law  be  entitled  to 
the  profits;  and,  being  but  a  naked  authority,  if  one  executor 
dies,  the  power  at  common  law  would  not  Burrive:  Co.  litt. 
118  a,  181b,  236  a;  3  Salk.  277;  Powell  on  Dev.  291-310. 

But  if  a  man  devises  his  land  to  his  executors,  to  be  sold, 
then  there  is  a  power  coupled  with  an  interest,  for  the  executors 
in  the  meantime  take  possession  of  the  land  and  of  the  profits. 
In  this  case,  the  estate,  so  also  the  trust,  would  surviye  to 
the  surviving  executor.  There  is  a  very  striking  analogy  be- 
tween this  case  of  a  devise  of  land  to  executors  to  be  sold, 
and  a  mortgage  of  lands  with  power  to  sell.  In  both  cases  the 
estate  passes  to  the  person  clothed  with  the  power,  and  in  both 
cases  the  power  is  given  in  trust  to  answer  a  specific  purpose. 
I  cannot  discern  any  distinction  between  the  cases  sufficient  to 
render  the  power  in  the  one  instance  naked,  and  in  the  other 
coupled  vrith  an  interest.  It  is  not  a  power  with  interest  in  the 
executors,  because  they  may  derive  a  personal  benefit  from  the 
devise;  for  a  trust  will  survive,  though  no  ways  beneficial  to 
the  trustee.  It  is  the  possession  of  the  legal  estate,  or  a  right 
in  the  subject,  over  which  the  power  is  to  be  exercised,  that 
makes  the  interest  in  question;  and  where  an  executor,  guardian 
or  other  trustee  is  invested  with  the  rents  and  profits  of  land 
for  the  sale  or  use  of  another,  it  is  still  an  authority  coupled 
with  an  interest,  and  survives.  It  has  been  thus  frequently 
adjudged.  This  case  also  is  still  more  analogous  to  the  one  of 
a  conveyance  of  .property  by  way  of  pledge,  or  in  trust  with  an 
agreement  for  the  mortgage  to  sell  in  case  of  default  This  is  a 
practice  knovm  in  the  English  law,  and  it  was  taken  for  granted 
by  the  lord  chancellor  in  the  case  of  Ikwker  v.  TFibon,  1  P. 
Wms.  261,  that  where  there  existed  such  an  agreement,  the 
mortgagee  might  sell  after  the  death  of  the  mortgagor.  It 
seems  to  have  been  admitted,  not  to  have  been  competent  for 
the  mortgagor  to  revoke  this  authority  to  sell,  because  it  was 
granted  for  the  benefit  of  the  mortgagee.  He  might  perhaps 
embarrass  the  execution  of  the  power  by  a  subsequent  mort- 
gage or  judgment,  but  the  power  would  still  remain  in  full 
force,  although  the  land  in  the  hands  of  the  pxurchaser  under 
the  power  might  become  subject  to  such  subsequent  lien.  In 
short,  this  power  is  altogether  different  from  that  of  a  mere 
naked  authority;  the  latter  is  no  better  than  a  letter  of  attorney 
given  to  a  stranger  to  the  estate,  as  in  the  instance  given  by 
Coke  of  a  letter  of  attorney  to  make  livery  of  seisin:  1  Inst 
62b.    This  is  revocable  by  the  grantor  at  his  pleasure  in  his 
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life-time,  and  is  absolutely  revoked  by  his  death.  The  grantee 
of  such  a  naked  power,  haying  no  interest  connected  with  the 
power,  has,  of  coarse,  no  interest  affected  by  the  revocation. 
The  present  power  is  in  every  view  distinct  from  the  other.  I 
conclude,  therefore,  that  the  power  to  sell  was  not  revoked  by 
the  death  of  the  mortgagor,  and  that  the  decree  cannot  be  sup- 
ported on  the  ground  that  was  taken  in  the  court  below.  I 
have  bestowed  some  pains  upon  this  question,  because  I  am  of 
opinion  that  the  grounds  of  a  definitive  decree  in  chancery, 
resting  upon  what  is  assumed  to  be  a  principle  of  law,  ought 
not  to  be  questioned  and  overturned  without  much  care  and 
consideration.  It  remains  to  see  whether  any  of  the  other 
points  that  were  raised  by  the  counsel  upon  the  argument  will 
bear  out  the  decree.  It  is  contended  that  the  power  was  not 
recorded  according  to  law.  The  act  directs  that  all  powers  to 
mortgagees,  for  making  sales  in  fee,  shall  be  acknowledged, 
proved  and  recorded  as  other  deeds  usually  are,  before  the  con- 
veyances for  the  sale  be  executed:  Laws  of  N.  Y.  1789,  Ap- 
pendix, 10. 

I  incline  to  think  the  act  was  complied  with.  The  power 
was  registered  in  the  book  of  mortgages.  The  subject-matter 
of  the  whole  act  is  mortgages;  and  in  the  preceding  part  of  it 
it  speaks  of  deeds  with  a  defeasance  in  a  separate  writing,  and  of 
conditional  deeds,  and  declares  them  to  be  the  same  as  mort- 
gages. It  is  no  violent  construction,  therefore,  to  consider  the 
words  recorded  as  deeds  usaally  are,  to  refer  to  mortgage  deeds, 
they  being  the  only  deeds  within  the  purview  and  other  provis- 
ions of  the  act.  These  powers  also  are  usually  contained  in 
the  same  deed  with  the  mortgage,  and  to  register  the  mortgage 
part  of  the  deed  in  one  book  and  the  power  part  in  another 
book  would  be  inconvenient  and  idle.  Admitting  the  proper 
book  to  have  been  selected,  the  power  was  well  recorded;  for  it 
was  recorded  at  length  as  far  as  the  mere  power  in  question 
went,  and  nothing  was  omitted  but  the  covenant  at  the  foot  of 
it  declaring  the  sale  to  be  a  perpetual  bar.  But  if  this  be  not 
the  true  construction  of  the  act,  I  am  satisfied  that  even  the 
omission  to  record  the  power  will  not  affect  the  sale.  The  only 
use  in  recording  it  is  for  the  benefit  of  the  purchaser,  and  it 
does  not  lie  with  the  mortgagor  to  object  to  the  validity  of  the 
sale  by  reason  of  that  omission.  He  can  have  no  concern  or 
interest  to  be  affected  whether  it  be  recorded  or  not.  The  next 
objection  is  that  the  notice  of  the  sale  was  not  according  to  the 
directions  of  the  act.    It  is  alleged  that  the  proof  of  the  six 
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months'  notioe  in  the  newspaper  and  on  the  court-house  door 
is  not,  as  it  ought  to  be,  full  and  perfect;  and  some  nice  criti- 
cisms have  been  made  upon  its  deficiency.  I  shall  forbear  en- 
tering into  this  examination.  Oonsidering  the  lapse  of  time 
since  the  publication  was  made,  the  proof  of  the  notice  is  pretty 
well  made  out,  and  cTery  defect  may  well  be  supplied  by  a  rea- 
sonable presumption.  I  have,  however,  a  short  dedfiive  answer 
to  the  whole  objection;  and  that  is,  that  after  a  mortgagor  or  his 
heir  has  lain  by  for  sixteen  years,  he  shall  not  then  be  permitted 
to  come  in  and  question  the  regularity  of  the  notice.  Public 
convenience  essentially  requires  that  we  should  establish  this 
principle.  It  would  be  too  rigid  and  severe  to  exact  all  these 
minutisB  of  proofs  after  such  a  length  of  time.  It  was  next 
urged  that  the  exceptions  made  and  published  in  the  conditions 
of  sale  rendered  the  same  void.  The  exceptions  which  have 
been  deemed  as  of  serious  moment  (for  I  x>ass  by  the  exception 
of  the  com  on  the  ground,  and  the  one  hundred  rails,  as  not 
requiring  an  answer),  are  a  drain  for  the  collect  of  ten  feet 
wide,  and  certain  terms  imposed  on  the  purchaser,  who  could 
not  give  sufficient  security.  I  am  not  inclined  to  question  the 
doctrine  that  a  mortgagee  is  bound  to  pursue  his  power  strictly, 
and  that  although  he  may  sell  part  of  the  land  at  one  time  and 
part  at  another,  yet  that  he  cannot  clog  and  incumber  the  part 
that  he  sells,  but  must  sell  simply  and  unconditionally  the  whole 
interest  as  the  same  was  conveyed  by  the  mortgagor:  Oo.  litt. 
113a;  Digges"  Case,  1  Oo.  178  b. 

I  cannot,  however,  intend  that  this  principle  was  violated  in 
the  present  case.  The  exception  of  the  ten  feet  may,  or  may 
not,  have  been  an  incumbrance  to  the  premises.  It  could  not 
have  been  made  or  intended  as  a  benefit  to  the  mortgagee,  who 
became  the  purchaser;  for  the  premises,  it  appears,  were  not 
bound  upon  him.  He  could  have  had  no  motive.  For  the 
drain  being  excepted  ^m  the  sale,  would,  if  created  then  for 
the  first  time,  have  remained  in  the  heir  of  the  mortgagor,  and 
it  must  still  remain  his  property.  I  think,  however,  we  ought 
to  intend,  after  this  distance  of  time  at  least,  that  this  drain 
had  antecedently  existed,  and  wad  founded  on  usage,  or  was  an 
exception  in  the  previous  deeds  of  the  land.  It  is  more  proba- 
ble, then,  that  exception  was  put  in  for  greater  caution,  and 
that  the  mortgagee  himself  had  taken  the  premises  subject  to 
that  exception.  It  would  be  unreasonable  and  impolitic,  in  my 
opinion,  to  disturb  that  sale  at  this  day,  by  reason  of  a  circum- 
stance of  such  small  moment,  as  a  matter  of  fact,  in  which  no 
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fraud  or  gain  can  be  imputed  to  the  one  party,  or  real  injury  to 
the  otber;  and  when,  hy  fair  intendment,  the  whole  can  be  so 
easily  reconciled  with  strict  principle  on  the  subject.  The  other 
objection  is  that,  by  the  conditions  of  sale,  unreasonable  terms 
were  imposed  on  the  purchasers  who  could  not  give  sufficient 
security.  These  sales  at  auction  may  be  insisted  on  to  be  cash 
sales.  The  mortgagee  mny  haTe  his  couTeyance  ready  to  exe- 
cute, and  may  exact  the  money  as  soon  as  the  land  is  sbruck  off. 
If  he  is  willing,  however,  to  allow  a  credit  to  the  purchaser, 
and  if  he  be  entitled  to  allow  it,  he  may  then,  no  doubt,  dictate 
the  terms  and  extent  of  the  security,  so  as  the  same  be  not  un- 
reasonable. If  the  purchaser  is  not  satisfied  with  these  terms, 
he  has  only  to  advance  the  money  which  the  mortgagee  is  en- 
titled to  demand,  and,  if  offered,  bound  to  receive.  But 
whether  the  mortgagee  be  entitled  to  sell  upon  credit  and  secur- 
iiy,  or  is  in  all  cases  bound  to  exact  the  money  immediately,  it 
is  unnecessary  to  decide;  because  the  sale  in  question  was  not 
a  sale  upon  credit,  but  a  sale  equivalent  to  a  cash  sale,  since  it 
was  in  reality  a  sale  to  the  mortgagee  himself.  If  he  could  not 
have  sold  upon  security,  but  for  cash  only,  these  terms  that 
were  given  out  were  null  and  void,  and  could  have  had  no  effect 
upon  the  sale  or  upon  the  purchasers;  and  if  he  was  entitled  to 
sell  on  credit  and  security,  I  should  not  consider  the  terms  im- 
posed to  have  been  so  unreasonable  as  that  the  sale  ought  now 
to  be  set  aside,  from  that  circumstance  alone.  I  do  not,  there- 
fore, consider  these  conditions  of  sale  as  forming  any  solid 
ground  for  the  present  bill  to  set  aside  the  sale  and  redeeuL 
Another  objection  to  the  sale  is  that  the  mortgagee  was  himself 
the  purchaser;  and  it  is  a  sound  and  established  rule  of  equit* 
able  policy  that  a  trustee  cannot  himself  be  a  purchaser  of  the 
trust  estate,  without  leave  from  chancery,  and  the  reason  of  the 
rule  is  to  bar  the  more  effectually  every  avenue  to  fraud.  This 
rule  was  recognized  by  this  court  in  the  cause  of  Munroe  etol,  v. 
Allaire  {posi^  330),  but  a  distinction  was  there  taken  between  the 
ease  of  a  suit  against  a  trustee  to  set  aside  a  purchase,  he  having 
purchased  the  formal  legal  title,  as  in  the  present  case,  and 
where  a  suit  was  by  him  commenced  to  complete  the  purchase, 
as  in  the  case  cited,  and  it  was  observed  that  in  the  former  case, 
and  the  ol^servation  is  consequentiy  applicable  to  the  present 
case,  that  equity  would  not  interfere  as,  of  course,  to  set  aside 
the  purchase;  for  although  equity  will  not  aid,  it  is  not  bound 
in  every  case  to  disturb  such  a  purchaser.  It  has  also  been 
made  a  question  whether  the  rule  would  apply  to  the  ease  of  a 
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trustee  who  was  himself  a  cestui  que  trust,  and  was  obliged  to 
purchase  in  order  to  avoid  a  loss  to  himself  hy  a  sale  at  a  less 
price. 

But  I  shall  forbear  for  the  present  from  giving  my  opinion 
whether  these  distinctions  are  well  taken  or  not,  because  the 
rule  being  admitted  to  be  absolute  and  universal,  it  is  still 
agreed  that  the  cestui  que  trust  must  come  in  a  reasonable  time 
to  sot  aside  the  sale,  or  he  will  not  be  heard:  5  Yez.  Jun.  680, 
681,  682.  What  shall  be  termed  a  reasonable  time  is  not  sus- 
ceptible of  a  definite  rule,  but  must,  in  a  degree,  depend  upon 
the  circumstances  of  the  particular  case,  and  be  guided  by 
sound  discretion  in  the  court.  In  this  case  the  cestui  que  trust 
comes  after  sixteen  jearsfinding  it  a  gaining  bazgain,  and  being 
all  that  time  under  no  legal  disability.  Is  this  coming  within 
reasonble  time  to  set  aside  a  sale  on  the  ground  of  this  tech- 
nical rule  of  equity?  Suppose  the  mortgagee,  instead  of 
selling  the  lands,  had  entered  into  possession  of  them  under 
the  mortgage,  and  enjoyed  them  as  his  own,  twenty  years'  pos^ 
session  in  such  a  case  would  have  been  a  bar  to  a  bill  to  redeem. 
This  is  a  settled  rule  in  chanoeiy:  3  P.  Wms.  287;  8  Bro.  641. 
And  ought  not  sixteen  years'  possession,  after  a  si^e  according 
to  the  directions  of  a  statute,  and  which  is  a  species  of  foreclos- 
ure by  law,  to  be  esteemed  equal  to  twenty  years'  possession,  com- 
mencing without  such  solemnity  ?  In  the  case  of  Wichalse,  Etr., 
V.  Shwt,  1  Bro.  Par.  Ga.  414;  S.  G.  2  Eq.  Ga.  Ab.  177,  the  party 
came  into  chancery  to  redeem,  eleven  years  after  a  foreclosure, 
and  that,  too,  on  ilie  ground  of  a  parol  declaration  of  the  mort- 
gage, that  he  was  willing  to  receive  back  his  money;  but  the 
court  of  chancery  held  (and  the  decree  was  affirmed  in  the 
house  of  lords),  that  the  mortgagor  came  too  late  after  a  lapse 
of  eleven  years,  and  that  it  would  be  a  bod  precedent  to  open 
the  foreclosure,  as  it  would  render  the  property  acquired  under 
such  circumstances  extremely  precarious,  and  would  be  attended 
with  mischievous  consequences  to  the  mortgagee,  who,  in  the 
meantime  relying  on  his  title,  had  improved  the  estate  and 
kept  no  account  of  the  rents  and  profits.  Such  a  practice 
would  shake  an  abundance  of  titles.  In  the  case  likewise  of 
Lwnis  V.  A.  and,  W,  Crispe,  2  Bro.  Par.  Ga.  Ill,  a  rule  to  redeem 
was  refused,  after  the  mortgagor's  acquiescence  for  six  years, 
under  a  foreclosure  by  his  own  consent.  These  cases  are  cer- 
tainly not  stronger  than  the  present,  and  I  think  the  acqui- 
escence of  the  cestui  que  trust  in  the  purchase  by  the  mortgagee, 
and  which  is  necessarily  presumed  from  his  delay,  ought  now 
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to  conclude  him.  The  allowing  him  to  redeem  woold  establish 
a  precedent  much  more  impolitic  and  inconyenient  in  its  conse- 
quences than  the  violation  in  this  case  of  the  rule,  that  a  mort- 
gagee shall  not  purchase.  I  conclude,  therefore,  under  the 
circumstances  of  this  case,  none  of  the  objections  raised  are 
BuMcient  to  justify  the  setting  aside  the  sale  of  1784»  and,  con- 
sequently, that  the  decree  of  the  court  of  chancery  ought  to  be 
reversed,  and  that  the  bill  below  to  redeem  be  dismissed  with 
costs 

This  18  regarded  as  a  leading  case  on  the  subject  of  powers.  It  has  been 
extensively  cited  and  indorsed  as  an  authority,  both  in  New  York  and  else- 
where. In  OlcoU  Y.  Tioga  R.  R.  Co.,  27  N.  Y.  566,  it  was  cited  as  to  a 
power  of  sale  in  a  mortgage.  It  is  also  cited  and  approved  in  FrankUn  v. 
Osgood,  14  Johns.  653;  Jacksonr,  Davenport,  18  Id.  300;  Ca/^/Uld  v.  Monger, 
12  Id.  347;  Bradstreet  v.  Clark,  12  Wend.  664|  PeopU  v.  Tioga,  19  Id.  74| 
Taylor  v.  Morris,  1  N.  Y.  858;  Lawrence  v.  Farmert^,  etc.  Co,,  18  Id.  213; 
Oardner  v.  Ogden,  22  Id.  848.  It  has  also  been  repeatedly  noticed  in  the 
federal  courts.  Thus,  in  Dartmouik  College  v.  Woodvxtrd,  4  Wheat  700,  it 
is  cited  on  the  point  of  a  power  being  irrevocable  if  coupled  with  an  interest 
So  in  Huni  v.  Souemaniere,  2  Mason,  249,  Story,  J.,  referring  to  it,  says: 
"The  case  of  Bergen  v.  Bennett,  cited  at  the  bar,  is  certainly  good  law,  and 
it  will  illustrate  the  distinction  between  naked  powers  and  powers  coupled 
with  an  interest"  It  is  cited  as  showing  when  a  power  survives  in  FeUr  v. 
Beoerfy,  10  Peters,  564;  Taylor  v.  Benkam,  5  How.  26a  In  LoekeU  v.  HiU, 
1  Woods,  560,  Erskme,  J.,  says  of  it,  that  on  this  subject  it  is  the  first  re* 
ported  case  in  this  country. 

In  WaUon  v.  Mu{ford,  1  Zabr.  507»  Carpenter,  J.,  referring  to  this  case, 
■ays:  "There  is  a  case  in  which  on  sale  of  mortgaged  premises  under  a 
powf^r,  after  acquiescence  for  sixteen  years,  it  was  held  that  it  might  be 
presumed  that  ^e  notices  of  sale  had  been  regularly  posted  and  published. 
The  case  may  be  questioned  to  the  extent  to  which  the  principle  was  an- 
nounced as  a  conclusion  of  law,  though  probably  rightly  applied  to  the  dr- 
enmstances  of  the  case."  The  latest  citation  of  the  case  is  found  in  Ten 
Byek  v.  Craig,  62  N.  Y.  419^  on  the  subject  of  a  trustee  dealing  with  the 
trust  property,  and  the  language  of  Kent,  J.,  as  to  the  reascm  el  the  mls^ 
sppvoved* 


Ludlow  v.  Simond. 

[9  Quxmf  Caos,  1.] 

DiscHASOB  OF  SUSBTT.— Where  a  surety  bound  himself  to  makegooda 
deficiency  arising  from  a  sale  of  goods  consigned  to  the  correspondent 
of  the  creditor  who  had  entire  control  of  the  consignment,  a  sale  by 
the  consignee  at  another  place  than  that  agreed  on  releases  the  surety. 

JusiSDiCTiON  OF  EQUITY  IN  MATTERS  OF  Acoou  NT. —Although  there 
may  be  a  remedy  at  law  in  matters  of  account,  yet,  if  the  relief  be 
doubtful  or  inadequate,  equity  will  entertain  the  bill.  In  order  the 
more  effectually  to  give  relief  generally. 
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ExECUTioir  OF  Sealed  Instrument  bt  Sevebal.— Where  aevendpaiw 
ties  shonld  unite  in  the  execution  of  a  sealed  instmment,  they  maynse 
and  adopt  the  same  seaL 

Appeal  from  a  decision  of  the  ohanoellor,  dismissing  the 
appellants'  bill  with  costs.  On  the  eleventh  of  March,  1799, 
the  appellants  entered  into  an  agreement  with  one  Leremboiire, 
and  the  respondent,  Simond,  by  which  Leremboure  was  to  load 
on  board  one  or  more  vessels  a  certain  quantity  of  tobacco  and 
Havana  sugars,  the  former  at  ten  and  a  half  and  eleven  cents 
per  pound,  the  latter  at  fifteen  dollars  and  seventy-five  cents 
for  brown  sugar,  per  hundred,  and  nineteen  dollars  for  white, 
the  cost  of  the  whole  to  reach  about  forty  thousand  dollars,  de- 
ducting the  drawback.  The  goods  were  to  be  consigned  by 
Ludlow  &  Co.  to  Buildemaker  &  Co.,  the  correspondents  of  the 
f onner  at  Hamburg,  to  be  sold  for  the  account  of  Leremboure. 
Ludlow  &  Co.  were  to  furnish  Leremboure  their  notes  to  order 
for  the  amount  of  forty  thousand  dollars,  payable  one-half 
at  four,  and  the  other  half  at  six  months,  each  half  to  be  di- 
vided into  several  parts,  and  to  be  delivered  corresponding 
with  each  particular  shipment.  The  amount  of  the  goods  was 
to  be  fully  insured.  It  was  agreed  Ludlow  &  Co.  should  be 
allowed  a  commission  of  two  and  a  half  per  cent,  on  the  in- 
voices of  the  goods  shipped.  To  secure  to  them  the  payment 
of  the  forty  thousand  dollars,  as  well  as  this  commission,  Le- 
remboure was  to  assign  the  policies  to  Ludlow  &  Co.,  but  i^ 
case  of  no  payment  from  this  source,  Ludlow  &  Co.  were  author* 
ized  to  draw  at  sixty  days  sight  on  London,  twenty  days  before 
their  notes  respectively  became  due,  and  to  order  the  necessary 
remittances  to  be  made  by  Buildemaker  &  Co.  to  their  corre- 
spondents in  London  to  meet  their  drafts;  th  remittances  to  be 
at  the  risk  of  Leremboure,  both  as  to  the  validity  of  the  bills 
and  the  solvency  of  the  house  in  London,  to  whom  the  same 
might  be  made.  Ludlow  &  Co.  were  to  be  allowed  a  further 
commission  of  one  and  one-quarter  per  cent,  on  the  amount  of 
bills  they  might  draw.  If  the  proceeds  of  the  sales  at  Ham- 
burg should  not  prove  sufficient  to  reimburse  Ludlow  &  Co., 
the  amount  of  the  several  notes,  interest,  commission  and 
charges,  Leremboure  should  make  good  the  deficiency  as  soon 
as  ascertained,  by  giving  his  note  to  Ludlow  &  Co.  at  sixty 
days,  indorsed  by  Simond  &  Co.,  who  consented  thereto;  and 
Ludlow  &  Co.  agreed,  if  the  proceeds  exceeded  the  amount  due 
them,  to  pay  the  difference  in  cash.  The  several  parties,  Lud- 
low &  Co.,  Leremboure,  and  Simond  &  Co.,  executed  the  agree- 
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tnenty  binding  ihemselyes  to  each  other  in  the  sum  of  one  han- 
dled thousand  dollars  for  its  due  performance.  In  pursuance 
of  this  agreement,  Ludlow  &  Co.  furnished  notes  to  the  amount 
of  twenty  thousand  dollars  to  Leremboure,  who  at  the  same 
time  assigned  to  Ludlow  &  Co.  the  policies  for  forfy  thousand 
dollars,  on  the  cargoes  of  two  ships  loaded  with  sugar  and  to- 
bacco, marked  D.  L.,  and  consigned  by  Ludlow  &  Co.,  and 
ordered  to  be  sold  according  to  the  terms  of  the  agreement. 
On  the  sixth  of  April  following,  Ludlow  &  Co.  gave  Lerem- 
boure  other  notes,  making  a  total  of  thirl^-six  thousand  four 
hundred  and  thirty-one  dollars  and  eighij-eight  cents.  The 
cargoes  arriyed  safely  at  Hamburg,  but  owing  to  the  bad  con- 
dition of  the  market,  were  sent  by  Buildemaker  &  Co.,  without 
directions  from  the  appellants,  to  Botterdam,  and  there  sold  for 
about  fourteen  thousand  one  hundred  and  twenty-six  dollars 
and  eighty-fiye  cents,  net,  which  was  paid  over  to  Ludlow  &  Co. 
In  October,  1800»  Ludlow  &  Co.,  haring  ascertained  the  balance 
due,  presented  the  account  to  Leremboure  and  demanded  pay- 
ment; the  latter  acknowledged  the  coxrectness  of  the  account, 
but  refused  to  give  his  note  for  the  amount,  he  being  insolTent. 
Ludlow  &  Co.,  sixty-three  days  after,  called  on  the  respondent 
for  the  Muount,  who  also  refused  to  pay. 

Upon  these  facts,  the  chancellor  dismissed  the  bill  with  costs; 
whereupon  an  appeal  was  taken  to  this  court. 

WoodwoTth^  aUamey-general,  Pendleton  and  Eisriiont  for  the 
appellant. 
Hoffman,  Henry,  Van  Veohien  and  Edwards,  for  the  respondent. 

Sfenoib,  J.  In  the  discussion  of  this  cause  the  counsel  haye 
rested  their  arguments  on  two  principal  points: 

1.  Whether  the  court  of  chancery  had  jurisdiction  of  the 
cause; 

2.  Whether  the  respondent,  Simond,  has,  from  the  facts 
proved,  been  discharged  from  his  responsibility  on  the  contract 
entered  into  between  the  appellants,  Leremboure  and  himself. 

I  shall  not  enter  into  a  particular  consideration  of  the  first 
question,  because  it  is  immaterial,  in  the  Tiew  I  have  taken  of 
the  subject,  whether  the  court  of  chancery  had  or  had  not  juris- 
diction. I  wish,  however,  to  be  explicitly  ^understood  as  not 
subscribing  to  the  proposition  that  that  court  had  cognizance 
of  the  cause  on  any  of  the  grounds  urged  by  the  appellant's 
counsel;  and  did  it  rest  solely  on  that  point,  the  strong  inclina- 
tion of  my  opinion  is,  that  the  appellants'  relief,  if  any  they 
are  entitled  to,  is  at  law. 
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It  cannot  be  oontioyerted  but  that  Simond  is  a  snroty  ox 
guarantor  for  the  perfomance  of  Leremboore's  contract,  so  far 
forth  as  respects  the  indorsement  of  a  note  which  the  latter 
stipalated  to  give  Daniel  Ludlow  &  Co.,  for  thexLefidency  of  the 
proceeds  of  the  sales  of  the  goods  mentioned  in  the  contract 
He  is  surety  merely,  without  the  chance  of  reaping  any  benefit 
from  the  enterprise;  he  has  no  interest  in  the  adTcnture,  and 
does  not  appear  to  have  been  indemnified  by  any  security  for 
this  gratuitous  undertaking,  and,  although  it  was  suggested,  yet 
no  facts  appear  in  the  case  to  warrant  those  suggestions,  and 
the  court  are  to  judge  secundum  allegata  et  pro  bata.  I  proceed, 
therefore,  on  the  fact  that  Simond  was  a  surety,  without  any  in- 
terest in  the  subject-matter  of  the  contract,  and  without  any 
counter  security.  It  has  been  correctly  urged  that  sureties  are 
favorites  of  courts  of  equity,  and  that  those  courts  will  not  bind 
them,  where  they  are  not  strictly  bound  at  law.  It  may,  in  the 
same  sense  be  said,  that  they  are  f aTorites  of  courts  of  law;  and  that 
there  they  will  not  be  bound  bejond  the  scope  of  their  engage- 
ments. These  maxims,  if  I  may  so  call  them,  grow  out  of  the  con- 
sideration, that  in  the  yarious  transactions  in  life  men  are  Kable 
to  be  called  on  to  render  acts  of  neighborly  kindness,  without 
any  interest  or  expectation  of  reward;  that  they  are  frequently 
called  on  to  become  bail,  indorsers  of  notes,  guaranties  in  yari- 
ous  modes,  and  when,  in  such  cases,  the  principal  turns  out  to 
be  insolyent,  it  becomes  a  question  which  of  two  innocent  par- 
ties shall  sustain  a  loss.  Both  courts  of  equity  and  law  will  cast 
the  responsibility  on  the  surety,  if  by  the  terms  of  the  engage- 
ment he  has  assumed  it;  but  neither  of  them  will  do  this  where 
he  is  not  brought  within  the  precise  scope  of  his  undertaking. 
The  authorities  on  this  subject  are  Tery  uniform;  they  speak  a 
language  not  to  be  misunderstood,  and,  without  detaining  the 
court  by  an  enumeration  of  them,  I  am  fully  justified,  by  those 
cited,  in  saying  that,  both  in  law  and  equity,  contracts,  involv- 
ing the  rights  of  sureties,  will  so  far  as  respects  them  receive  a 
more  rigid  and  less  liberal  construction  than  between  the  origi- 
nal contracting  parties. 

(After  reviewing  the  material  facts  in  the  cause,  as  before 
stated  the  judge  proceded).  From  this  state  of  facts  arises  the 
question,  whether  the  respondent  is  to  be  holden  responsible 
for  the  deficiency  of  the  sales;  and,  in  my  opinion,  he  is  not 
responsible.  The  contract  he  has  entered  into  obliges  him  to 
indorse  Leremboure's  note  for  the  deficiency  of  the  proceeds  of 
the  sales  at  Hamburg.     The  place  of  the  sale  is,  in  my  concep- 
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tion,  not  only  a  condition  precedent,  bat  it  enters  into  the  snb- 
stance  of  the  contract.  It  may  not  appear,  at  first  yiew,  at  all 
material  where  the  sales  were  made,  proTided  the  goods  were 
sold  for  the  best  price  that  could  be  obtained;  but  it  will,  on  ex- 
amination, appear  extremely  important  to  the  respondent  that  the 
sales  should  have  been  made  at  Hamburg,  rather  than  Rotterdam. 
Whether,  however,  this  be  or  be  not  material,  if  Hamburg  was 
agreed  by  the  contract  to  be  the  place  of  sale,  then  on  princi- 
ples, as  applicable  to  sureties,  the  respondent  is  discharged. 
That  Hamburg  was  the  designated  place  of  sale  is  manifest  not 
only  from  the  words  of  the  contract,  but  from  its  plaiu  and  cTi- 
dent  meaning.  The  goods  were  consigned  to  Buildemaker  & 
Co.  to  be  sold;  the  consignment  to  this  house,  transacting  busi- 
ness at  Hamburg,  a  great  commercial  city,  imports,  in  itself, 
that  the  sales  were  to  be  there.  The  insurances,  extending  no 
further  than  to  Hamburg,  is  still  more  demonstrative  of  the  sense 
and  understanding  of  the  parties,  that  they  were  to  go  no  fur- 
ther. The  want  of  provision  in  the  contract  for  any  other  mar- 
ket, and  above  all,  the  express  terms  of  the  contract,  whereby 
the  respondent  engaged  to  indorse  Leremboure's  note  for  the 
deficiency  of  the  proceeds  of  the  sales  at  Hamburg,  leave,  I  think, 
not  a  particle  of  doubt  on  that  subject. 

The  case  is  then  perfectly  analogous  to  the  case  in  2  Ohan, 
Ca.  22,  where  a  bond  was  given  by  a  principal  and  his  surety 
to  pay  such  sum  as  N.  H.,  a  master  in  chancery  should  report. 
The  master  agreed  on  died  without  making  a  report.  The 
chancellor  determined,  on  the  principle  I  have  stated,  that  the 
surety,  not  being  bound  at  law,  should  not  be  holden  in  equity. 

The  sales  not  having  been  made  at  Hamburg  is,  I  think, 
matter  of  substance.  I  have  observed  already  that  the  appel- 
lants gave  their  notes  on  the  eleventh  of  March  and  sixth  of 
April,  1799.  The  first  became  payable  the  fourteenth  of  July, 
and  the  last  the  ninth  of  October,  in  the  same  year.  The  ap- 
pellants contemplated,  beyond  a  doubt,  to  meet  these  notes  by 
drafts  on  London,  at  sixty  days'  sight,  and  for  that  purpose 
Leremboure  authorized  them  to  draw  bills,  twenty  days  before 
their  notes  respectively  became  due,  and  to  order  the  necessary 
remittances  to  be  made  by  Buildemaker  &  Co.  to  their  friends 
in  London,  on  whom  they  might  value  to  meet  their  drafts. 
From  this  arrangement  the  respondent  must  have  contemplated, 
when  he  entered  into  the  contract,  that  the  cargoes  thus  shipped 
were  to  be  sold,  so  as  to  form  a  fund  for  the  payment  of  the 
hills  to  be  drawn  by  the  appellants,  and  that  the  term  of  his 
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responsibilitj  would  not  be  extended  beyond  the  last  of  the 
year  1799.  Instead  of  this,  by  the  transportation  of  the  goods 
to  Rotterdam,  the  period  of  his  responsibility  was  enlarged  to 
the  thirtieth  of  September,  1800,  a  time  far  beyond  any  ideas 
he  could  have  formed  from  the  provisions  of  the  contract.  Had 
it  not  been  thus  enlarged,  and  the  goods  been  sold  for  the 
lowest  possible  price  at  Hamburg,  he  might,  for  aught  that  ap- 
pears, have  secured  himself  before  Leremboure  became  insolvent. 
As  in  the  case  of  ReeB  v.  Berrington,  2  Yes.  Jr.  543,  so  here,  in 
the  language  of  Lord  Loughborough,  "  we  cannot  try  the  case 
by  inquiring  what  mischief  it  may  have  done  (to  send  the  goods 
to  Rotterdam),  for  that  would  go  into  a  variety  of  speculation, 
upon  which  no  sound  principle  could  be  built."  To  hold  the 
respondent  liable,  notwithstanding  the  terms  have  not  been 
complied  with,  on  which  alone  his  responsibility  was  to  arise, 
would  be  substituting  another  contract  in  lieu  of  the  one  the 
parties  have  made.  It  is  impossible  to  say  that  a  contract 
agreeing  to  be  responsible  for  the  deficiency  of  the  proceeds  of 
sales  at  Hamburg,  ought  to  be  construed  to  be  responsible  for 
the  deficiency  of  the  proceeds  of  sales  at  Rotterdam. 

It  has  been  urged,  by  the  appellants'  counsel,  that  Builde- 
maker  &  Co.  were  not  exclusively  their  agents,  and  that  they 
acted  without  their  directions  in  sending  the  goods  to  Rotter- 
dam, and  that  they  had  by  law  a  right  to  send  them  to  a  neigh- 
boring market  for  a  better  price.  It  will  not,  I  trust,  be 
contended  that,  had  the  appellants  ordered  the  goods  to  Rot- 
terdam in  case  a  higher  price  could  have  been  there  obtained, 
that  then  the  respondent  would  have  been  liable.  If,  in  that 
case,  all  responsibility  would  have  been  gone,  how  can  it  alter 
the  case,  as  respects  the  respondent,  by  what  means  the  goods 
were  sent  there?  He  had  no  control  over  them;  and  if  his 
responsibility  is  extended  beyond  the  terms  of  his  contract, 
however  hard  the  case  may  be  as  regards  the  appellants,  it 
would  be  harder  as  respects  him.  If,  by  law,  an  agent  receiv- 
ing a  consignment  of  goods  to  sell,  may  send  them  to  another 
market,  which  I  am  not  prepared  to  admit,  then  the  appellants 
may  be  chargeable  with  negligence  in  not  instructing  Builde- 
maker  &  Co.  to  sell  at  Hamburg.  But  if ,  as  I  incline  to  think, 
they  could  not  as  consignees  have  sent  their  goods  to  another 
market,  they  would,  under  the  facts  proved  in  this  case,  be 
responsible  to  the  appellants,  unless  they  have  afiirmed  their 
acts,  and  thus  concluded  themselves.  *'A  man  may,''  says 
Chief  Justice  Willes,  in  his  Reports,  p.  407,  ''in  many  cases 
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either  consider  another  as  a  wrongdoer,  or  as  a  reoeiyer  of 
money  for  his  use,  as  he  thinks  best,  and  most  for  his  ad** 
Tantage."  In  this  case  the  appellants  haTe,  it  appears  to  me, 
affirmed  the  acts  of  Boildemaker  &  Co.  in  selling  the  goods  at 
Rotterdam,  by  reoeiving  their  accounts,  and  passing  the  pro* 
ceeds  of  the  sales  there  to  the  credit  of  Leremboure.  This 
fact  appears  by  the  accounts  exhibited  by  the  appellants.  It 
then  turns  out  to  have  been  a  sale  at  Rotterdam,  contrary  to 
the  contract,  assented  to  by  matter  ex  poBt  facto  by  the  appel- 
lants, and  this  I  consider  another  insuperable  difficulty  to  their 
recovery. 

The  amount  in  demand,  and  the  learned  and  ingenious  aigu- 
ments  submitted  to  the  court,  have  induced  all  the  research 
and  examination  in  my  power  to  bestow.  The  dear  and 
decided  result  is,  that  the  respondent  is  discharged  from  his 
responsibilify  on  the  contract;  and  although  I  perceive  that  the 
appellants  have  conducted  themselves  with  perfect  good  faith; 
that  the  loss  is  to  them  a  severe  misfortune,  I  am  unwilling  to 
restore  them  their  losses  by  inflicting  an  injury  on  a  man  having 
a  perfectly  legal  and  meritorious  defense.  In  my  opinion, 
therefore,  the  decree  of  the  chancellor  must  be  affirmed  with 
oosts  to  be  taxed. 

Thompsok,  J.  This  case  naturaUy  divides  itself  into  two  gen- 
end  subjects  of  inquiry:  1.  As  it  respects  the  remedy,  whether, 
if  any,  it  ought  to  be  in  a  court  of  law,  or  in  a  court  of  equity; 
2.  As  it  respects  the  rights  of  the  parties. 

The  first  may  be  considered  in  some  measure  as  matter  of 
form;  the  second  as  matter  of  substance;  and  although  it  might 
be  deemed  more  correct,  in  point  of  order,  to  determine  the 
light  before  the  remedy,  yet,  as  I  shall  examine  both  questions, 
not  knowing  the  comrse  that  may  be  pursued  by  other  members 
of  the  court,  the  order  of  examination  becomes  immaterial. 

There  are  several  grounds,  I  think,  upon  which  the  appellants 
had  a  right  to  go  into  equity  for  relief.  It  is  undoubtedly  im- 
portant to  the  ends  of  justice  that  the  boundary  between  the 
jurisdiction  of  courts  of  law  and  courts  of  equity  should  be 
plainly  marked  and  strictly  pursued.  Were,  indeed,  the  pres- 
ent an  attempt  to  overleap  the  boundaries  heretofore  established, 
it  might  present  a  different  question;  but  that,  I  think,  is  not 
the  case  here.  By  the  ancient  rule,  according  to  Lord  Coke, 
4  Inst.  84,  the  jurisdiction  of  the  court  of  chancery  was  con- 
fined to  frauds,  accidents  and  trusts.  So  in  10  Mod.  1.  Bui 
that  jurisdiction  has  .been  gradually  extended,  and  Fonblanque, 
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in  the  first  Tolmne,  page  8,  of  his  TaloaUe  treatise,  obserYes 
that  the  English  courts  of  law  are,  equally  with  their  courts  of 
eqnity,  chargeable  with  having  extended  their  jurisdiction  hj 
the  aid  of  fiction,  and  that  if  courts  of  equity,  professing  to  pro- 
ceed upon  the  ground  of  the  party  being  remediless  at  law, 
do  take  cognizance  of  some  matters  of  which  courts  of  law 
would  now  take  cognizance,  they  will  be  found  originally  to 
have  derived  their  jurisdiction  from  the  narrow  decisions  of 
courts  of  law,  and  having  once  strictly  possessed  it,  courts  of 
law  ought  not  to  be  at  liWty  at  pleasure  to  deprive  them  of  it. 
The  jurisdiction,  he  again  says,  page  11,  exercised  by  courts  of 
equity,  may  be  considered  in  some  cases  as  assistant  to,  in 
some  concurrent  with,  and  in  others  exclusive  of,  the  jurisdiction 
of  courts  of  common  law.  Matters  of  account  form  one  class 
of  cases,  wherein  courts  of  law  and  equity  exercise  concurrent 
jurisdiction.  Blackstone,  8  Com.  487,  lays  it  down  as  extend* 
ing  to  all  matters  of  account;  and  it  is  a  subject,  I  think,  over 
which  the  jurisdiction  of  a  court  of  equity  ought  to  receive  a 
liberal  construction,  because  the  mode  of  proceeding  is  more 
peculiarly  adapted  to  a  deliberate  examination  and  correct  set- 
tlement. All  parties  in  the  present  case  were  interested  in  hav* 
ing  the  account  stated.  The  result  was  the  basis  upon  which 
the  respective  rights  and  responsibilities  of  the  parties  depended. 
The  account  being  to  be  stated  by  the  appellants  themselves 
cannot  alter  the  question.  The  other  party  had  a  right  to  con- 
test it,  and  the  same  examination  might  be  involved  as  if  the 
defendants  below  had  been  called  upon  to  account.  In  matters 
of  account  both  parties  are  aetors:  1  P.  W.  868.  Hence  it  is 
that  after  a  decree  to  account  a  defendant  may  revive  the  suit; 
because,  say  the  authorities,  in  such  case  the  defendant  is  con- 
sidered as  an  actor;  for,  until  the  account  is  taken,  it  is  not 
known  where  the  balance  lies.  Although  the  account,  as  stated, 
was  admitted  by  Leremboure,  it  was  not  by  Simond.  The  neces- 
sity of  a  discoveiy  might  originally  have  been  the  foundation  of 
the  jurisdiction  of  a  court  of  chancery,  in  matters  of  account; 
still  I  cannot  discover  from  authorities  that  it  is  now  restricted 
to  cases  of  that  description.  Mitford,  111,  says  that  in  matters 
of  account  equity  has  a  concurrent  jurisdiction  with  courts  of 
law,  in  cases  where  no  difficulty  would  have  attended  the  pro- 
ceeding in  those  courts:  S.  P.  1  Wms.  251,  n.  A.  And  I  can  see 
no  good  reason  why  a  trustee  who  is  desirous  of  having  his  ac- 
counts settled,  should  not  be  at  liberty  to  call  the  cestui  qyje 
truat  into  a  court  of  equity  for  that  purpose. 
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There  is  another  ground,  I  think,  for  sustaining  the  bilL 
Leremboore  had  refused  to  give  his  note  for  the  defioiencj,  and 
it  may  be  doubtful  whether  a  specific  performance  in  this  re- 
spect was  not  necessary  for  the  purpose  of  charging  Simond. 
If,  also,  any  fraud  or  collusion  had  been  practiced  between  them, 
it  would,  in  a  peculiar  manner,  be  an  object  of  chancery  juris- 
diction.  The  transaction  was  complex,  the  remedy  at  law 
difficult:  1  Str.  733.  Mr.  Justice  Buller,  when  sitting  for  the 
Lord  Chancellor,  in  the  case  of  Weymouth  t.  Boyer,  1  Yes.  Jr. 
424,  says:  **  We  hfkve  the  authority  of  Lord  Hardwicke  that  if 
a  case  be  doubtful  or  the  remedy  at  law  difficult,  he  would  not 
pronounce  against  the  jurisdiction  of  this  court,  and  the  same 
principle  has  been  laid  down  by  Lord  Bathurst."  Matters  of 
account  are  proper  subjects  for  a  court  of  equity:  1  Atk.  128. 
It  does  not  follow  that  because  a  court  of  law  would  give  relief 
that  a  court  of  equity  loses  the  concurrent  jurisdiction,  which  it 
has  in  matters  properly  cognizable  there:  8  Bro.  Cba.  Ca.  224. 
In  Wright  t.  Eunier,  5  Yes.  Jr.  794,  the  master  of  the  rolls 
says:  *'  I  would  not  lay  it  down  that  because  courts  of  law  may 
entertain  actions  on  such  subjects"  (a  case  of  contribution 
among  partners)  '*  a  party  may  not  file  a  bill  for  contribution;" 
for  though  he  thought  the  question  more  proper  to  be  tried  at 
law,  the  plaintiff  was  Tery  well  justified  in  coming  there,  '*  for," 
he  adds,  **  this  court  has  never  given  up  its  jurisdiction.'' 

Independent,  however,  of  the  foregoing  considerations,  I  am 
inclined  to  think  the  respondent  comes  too  late  with  an  objection 
to  the  jurisdiction  of  the  court,  he  having  answered  and  con- 
tested the  merits,  the  subject  of  the  bill  being  within  the  juris- 
diction of  the  court.  This  appears  to  me  to  be  a  reasonable  rule 
and  calculated  to  save  expenses.  It  is  a  good  general  principle 
that  where  a  party  objects  to  the  jurisdiction  of  a  court,  he 
ought  to  do  it  at  the  earliest  opportunity.  I  would  not,  how- 
ever, be  understood  to  extend  this  rule  to  cases  where  the  sub- 
ject-matter is  not  within  the  jurisdiction  of  the  court.  Baron 
Gilbert,  in  his  Histoiy  and  Practice  of  the  Oourt  of  Chanceiy, 
says,  page  219:  '*  Where  the  common  law  would  give  the  same 
relief  as  a  court  of  equity  there,  if  the  defendant  would  deny 
the  deed  and  demur  to  the  relief,  the  demurrer  would  be 
allowed;  but  if  the  defendant  doth  not  demur  to  the  relief,  the 
court  will  decree  for  the  plaintiff  on  the  hearing,  after  the  deed 
is  properly  proved;  because  the  defendant  admitted  the  juris- 
diction by  answering  and  putting  it  in  issue,  and  not  demur- 
ring."    Again,  page  51: ''  Where  a  plaintiff  goes  into  a  court  of 
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equity  for  damages,  which  are  nnoertain,  and  not  to  be  settled 
but  bj  a  jury,  the  defendant  may  demur  to  the  relief  after  hav* 
ing  first  answered  to  the  damages;  because  it  is  alienifori,  sinoe 
the  court  cannot  settle  the  damages/'  But  this  must  be  ante 
Uiia  corUestoHonem,  for  if  he  answers  and  contests  with  the 
plaintiff,  he  can  take  no  advantage  of  it  at  the  hearing;  for  he 
has  submitted  to  the  jurisdiction  of  the  court,  and  the  court 
will  not  try  at  law  the  quantum  of  damages  by  a  feigned  action: 
1  Yes.  446.  I  am,  therefore,  of  opinion  that  the  objection  to  the 
jurisdiction  of  the  court  was  not  well  founded.  But  as  the  re* 
suit  of  my  opinion  is  with  the  respondent,  it  is  of  little  moment 
as  it  respects  the  present  case,  whether  the  appellants  have  re- 
sorted to  the  proper  forum  for  redress  or  not. 

The  first  question  presented  on  this  part  of  the  case  relates 
to  the  execution  of  the  contract  on  the  part  of  the  appellants. 
It  purports  to  haye  been  executed  in  the  name  of  Daniel  Lud- 
low &  Oo.y  being  the  name  of  a  firm  composed  of  Daniel  and 
Oulian  Ludlow.  The  signature  must  necessarily  have  been 
written  by  one  only  of  the  company,  and  as  it  is  a  settled  rule 
of  law  that  one  partner  cannot  bind  his  copartner  by  seal,  it  is 
contended  that  the  contract  is  iuTalid.  Had  the  execution  been 
by  one  of  the  firm,  without  the  assent  of  the  other,  the  objeo- 
tion  might  be  well  grounded;  but  from  the  testimony  the  fact 
appears  otherwise.  Two  witnesses  testify  that  they  saw  Daniel 
Ludlow  and  Oulian  Ludlow  execute  the  contract.  It  is  said, 
howeyer,  that  this  testimony  is  equivocal;  that  the  witnesses 
intended  probably  to  be  understood  that  they  executed  it  in  the 
usual  and  ordinaiy  mode,  in  the  course  of  the  partnership  con- 
cerns, by  one  only  of  the  company.  This  inference  appears  to 
me  not  warranted  by  the  language  of  the  witnesses.  They 
speak  of  the  parties  individually,  not  as  a  company;  and  had 
not  Daniel  Ludlow  and  Qulian  Ludlow  both  been  present  and 
assented  to  the  execution,  the  language  of  the  vritnesses  doubtr 
less  would  have  been,  that  they  saw  the  contract  executed  by  the 
one  who  subscribed  the  name  of  the  company.  The  interrog- 
atory part  of  the  witnesses  was:  ''Did  you  not  see  Daniel 
Ludlow  and  Oulian  Ludlow  execute  the  deed?"  Taking  it  for 
granted,  from  the  evidence,  that  DanieV  and  Oulian  were  both 
present  and  assented  to  the  execution,  and  probably  both  ac- 
knowledged the  seal.  I  think  the  contract  well  executed  accord- 
ing to  the  principles  settled  in  Lord  Lovdace^s  case.  Sir  W. 
Jones,  268;  and  Ball  v.  DuneterirUe,  4  T.  B.  314. 

I  shall  next  examine  the  character  which  the  respondent, 
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Simond^  assumes  in  this  contract.  This  becomes  necessaiy, 
because,  from  the  whole  current  of  authorities,  it  is  manifest 
that  where  a  party  is  charged  as  surely  he  has  a  right  to  avail 
himself  of  a  strict  and  literal  construction  of  his  contract  in 
order  to  exonerate  himself  from  responsibility.  In  examining 
this  question  we  have  principally  to  resort  to  the  contract  itself. 
In  expounding  it  the  cardinal  rule  is,  that  the  intention  of  the 
parties  ought  to  be  sought  after  and  carried  into  effect,  and  to 
goTem  the  construction,  where,  from  the  instrument  itself,  that 
intention  can  be  discovered.  In  viewing  the  general  nature 
and  object  of  this  contract,  and  the  parties  who  were  to  bd 
beneficially  interested  in  the  speculation,  I  can  consider  Simond 
in  no  other  point  of  light  than  in  the  character  of  a  mere  surety. 
It  is  the  essence  of  a  partnership  trahsaction  that  each  partner 
should  be  entiUed  to  the  gain  as  well  as  exposed  to  the  loss 
resulting  from  the  concern.  That  was  not  the  case  here,  for  it 
is  expressly  provided  that  if  the  proceeds  of  the  several  ship- 
ments shaJl  exceed  the  amount  due  Daniel  Ludlow  &  Co.  it 
shall  be  paid  to  Leremboure.  Every  feature  of  the  contract 
shows  that  Simond  was  not  concerned  in  interest.  The  ship- 
ments were  to  be  made  by  Leremboure;  the  notes  to  purchase 
the  cargoes  were  to  be  furnished  to  them;  the  sales  were  to  be 
made  on  his  account  and  at  his  risk;  the  policies  of  insurance 
were  in  his  name  and  by  him  to  be  assigned;  the  loss,  if  any, 
at  the  winding  up  of  the  speculation  to  be  borne  by  him;  for 
the  contract  expressly  states  that  *' A.  M.  Leremboure  agrees 
to  make  good  the  deficiency  when  ascertained."  The  mode  of 
doing  it,  however,  was  by  giving  his  note  with  Simoud's  in- 
dorsements. The  appellaoits,  in  their  biU,  pray  '*  that  the  ac- 
counts between  them  and  the  said  Leremboure,  arising  under 
the  said  agreement,  may  be  taken  and  stated.''  Not  that  the 
accounts  between  them  and  the  said  Leremboure  and  Simond 
might  be  taken  and  stated,  which  would  have  been  the  prayer 
had  they  conceived  Simond  beneficially  concerned.  In  addition 
to  this,  Simond,  in  his  answer  under  oath,  solemnly  denies 
having  any  interest  in  the  contract,  and  this  is  not  contradicted 
or  in  any  manner  rebutted  by  the  appellants. 

Simond  then  being  considered  a  mere  surety,  it  becomes  nec- 
essary, in  order  to  determine  his  liability,  further  to  examine 
the  contract,  and  see  what  was  to  be  done  by  the  parties  respect- 
ively, for  the  purpose  of  determining  how  far  each  one  has 
complied  with  his  obligation  imposed  by  the  contract,  and  the 
law  applicable  to  this  case.    There  is  no  necessity,  however,  of 
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minutely  oxaminiiig  all  the  stiptilatioiis  contained  in  the  agree- 
ment; no  breach  of  them  is  alleged' on  either  side.  Lerem^ 
boure,  on  bis  part,  purchased  and  shipped  the  cargo  pursuant  to 
his  contract;  caused  them  to  be  insured,  and  duly  assigned  the 
policies  to  the  Ludlows.  The  Ludlows,  on  their  part,  furnished 
Leremboure  with  the  means  of  purchasing  these  cargoes,  and 
consigned  the  bills  of  lading  whiqh  were  given  to  them,  to 
Buildemaker  &  Co.,  their  correspondents  at  Hamburg,  according 
to  the  stipulations  of  the  said  agreement.  But  the  principal  con- 
troversj  relates  to  the  time  and  place  of  selling  these  ship- 
ments; and  whether,  in  that  respect,  there  has  been  any  laches 
on  the  part  of  the  appellants  so  as  to  take  away  their  right  of 
calling  on  the  surety  to  make  good  the  loss.  Here  I  would 
premise,  as  it  was  made  U  topic  of  argument  by  the  counsel, 
that  I  see  no  ground  for  alleging  fraud  or  collusion,  either 
against  the  complainants  or  the  respondents.  But  the  case 
presents  an  honest  struggle  to  shift  the  burden  of  a  very  heavy 
loss. 

There  is  no  time  expressly  limited  by  the  contract  within 
which  the  shipments  were  to  be  disposed  of;  but  from  the  other 
provisions  in  the  agreement,  I  think  the  intention  of  the  parties 
in  that  respect,  may  easily  be  discovered.  It  is  fairly  to  be  pre- 
sumed, that  the  complainants  did  not  intend  to  advance  cash 
for  the  purchase  of  the  cargoes,  but  only  to  lend  their  names  and 
credit  to  Leremboure  for  that  purpose.  The  first  shipment  was 
made  on  the  eleventh  of  March,  1799.  The  notes  furnished  by 
the  complainants  of  that  date,  payable  in  six  months,  according 
to  the  contract,  would  fall  due  the  fourteenth  of  September, 
and  those  payable  in  four  months  would  fall  due  the  fourteenth 
of  July.  The  second  shipment  was  on  the  sixth  of  April,  1779. 
The  notes  furnished  of  that  date,  payable  in  four  months, 
would  fall  due  the  ninth  of  August.  The  amount  of  the  com- 
plainant's notes,  furnished  to  Leremboure,  was  thirty-six  thou- 
sand four  hundred  and  thirty-one  dollars  and  eighiy-eight 
cents,  which  fell  due  in  the  proportion  and  at  the  times  follow- 
ing, to  wit:  Two  thousand  six  hundred  and  ninety-seven  dol- 
lars and  ninety-nine  cents;  on  the  fourteenth  July;  thirteen  thou- 
sand seven  hundred  and  thirty-three  dollars  and  ninety-nine 
cents  on  the  ninth  of  August;  and  twenty  thousand  dollars  on  the 
fourteenth  of  September.  According  to  the  usual  course  of  a 
voyage  between  New  York  and  Hamburg,  calculating  on  a 
ready  market,  the  proceeds  of  these  shipments  would  have  been 
received  in  season  to  answer  the  complainants'  engagements. 
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This  fortified  by  the  appellants'  own  flhowing,  in  the  aoooont 
current  annexed  to  their  bill  of  complaint.  From  that  it  ap- 
pears that  they  must,  as  early  at  least  as  the  sixteenth  of  July, 
have  reoeiyed  the  certificate  of  the  sugars  having  been  landed 
at  Hamburg,  which  was  necessary  to  entitle  them  to  the  draw- 
back. The  sugar  was  shipped  on  the  sixth  of  April;  from  that 
to  the  sixteenth  of  July  is  but  litUe  more  than  three  months. 
The  appellants'  notes  were  payable  at  four  and  six  months,  loak- 
ing  an  allowance  for  unforeseen  delay.  Hence  I  think  it  reason- 
able to  conclude  that  the  appellants  calculated  to  meet  the  pay« 
ment  of  their  notes  with  the  proceeds  of  these  shipments,  and 
that  Simond,  the  surety,  probably  made  the  same  calculation. 
In  case  Daniel  Ludlow  &  Co.  should  not  be  reimbursed  by  the 
policies  of  insurance,  they  were  authorized  to  draw  for  that 
purpose  at  sixty  days'  sight  on  London,  twenty  days  before  their 
notes  respeotiTely  became  due.  According  to  these  data,  the 
last  draft  might  have  been  made  on  the  tweniy-fourth  of  August; 
the  answer,  to  which  making  yery  liberal  allowances,  would 
probably  have  been  received  here  as  early  as  December,  at 
which  time  Simond  had  a  right  to  calculate  tiiat  the  speculation 
would  have  been  wound  up,  and  the  result  of  his  responsibility 
known. 

The  contract,  I  think,  carries  stronger  internal  evidence  vrith 
respect  to  the  place  than  with  respect  to  the  time  of  sale. 
There  can  be  but  little  doubt  but  that  the  contemplated  place 
of  sale  was  at  Hamburg.  The  appellants  stipulate  to  make  the 
consignment  to  their  correspondents  at  Hambuxg.  That  part 
of  the  contract  providing  for  the  deficiency  declares  that 
"should  the  proceeds  of  the  sale  at  Hamburg  not  prove  suffi- 
cient," etc.  The  vessel  sailed  for  Hamburg,  and  the  insurance 
was  for  t&e  same  place.  The  last  is  a  strong  circumstance, 
showing  the  understanding  of  the  parties  vnth  respect  to  the 
place;  because,  the  policies  were  to  be  assigned  to  the  appel- 
lants as  security,  which  would  altogether  have  failed,  had  a  loss 
happened  after  the  vessel  left  Hamburg,  on  a  voyage  to  another 
market. 

Another  question  for  examination  is,  the  relation  in  which 
Buildemaker  &  Co.  must  be  considered  as  standing  to  the  re- 
spective parties.  The  object  of  the  appellants  manifesUy  was, 
to  have  the  disposition  of  these  shipments  and  the  proceeds 
completely  under  their  control  and  management.  They  them- 
selves might  be  considered  as  trustees  for  Leremboure,  with  a 
lien  upon  the  property  for  ^eir  advances  and  commissions.     It 
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would  not,  however,  haye  been  in  the  power  of  Lerembonre  to 
have  called  the  property  out  of  their  hands,  or  counteracted 
their  orders  until  such  lien  had  been  discharged.  There  is 
nothing  in  the  transaction  showing:  that  Buildemaker  &  Oo. 
knew  any  other  persons  than  the  appellants  were  interested  in 
the  shipments.  The  bills  of  lading  were  in  their  names;  the 
consignment  made  by  them;  they  to  order  with  respect  to 
the  remittances;  and,  in  short,  to  haye  the  uncontrolled 
direction  for  the  purpose  of  reimbursing  themselves.  Under 
such  circumstances,  I  can  conceiye  Buildemaker  &  Oo.  in 
no  other  light  than  as  the  immediate  agents  of  the  apx>ellants.  It 
would  be  incongruous  to  consider  them  the  agents  of  Lerem- 
boure,  and  still  he  to  have  had  no  control  over  them;  and  to 
haye  permitted  him  to  have  had  any  control,  might  have  de- 
feated the  Ludlows'  security  in  some  measure.  But  admitting 
Buildemaker  &  Co.  to  have  been  the  joint  agents  of  the  appel- 
lants and  Leremboure,  it  cannot  affect  the  rights  of  Simond. 
His  liability  could  not  be  prolonged  or  increased  without  his 
assent. 

In  what  respects  then  has  there  been  a  variance  in  the  execu- 
tion of  this  contract  from  what  may  reasonably  be  supposed  to 
have  been  the  understanding  and  intention  of  the  parties?  I 
think  there  has  been  a  deviation  both  with  respect  to  time  and 
place.  The  final  winding  up  of  the  speculation  has  been  pro» 
longed  from  some  time  in  December,  1799,  to  September,  1800, 
and  the  sales  of  the  tobacco  were  at  Rotterdam  instead  of  Ham- 
bnig.  The  appellants  having  the  control  over  this  property, 
in  the  characters  of  trustees  for  Leremboure,  it  was  their  duty  to 
have  made  use  of  more  diligence  in  the  disposition  of  it;  or  if, 
from  change  of  circumstances  at  Hamburg,  any  embarrassments 
were  thrown  in  the  way,  Leremboure  and  his  surety  ought  to 
have  been  apprised  of  it.  The  forbearance  of  a  trustee  in  not 
doing  what  it  was  his  office  to  have  done,  shall  in  no  sort  prejudice 
the  cestui  que  trusi,  since  at  that  rate  it  would  be  in  the  power  of 
trustees,  either  by  not  doing  or  by  delaying  to  do  their  duty,  to 
affect  the  rights  of  other  persons:  Lechmere  v.  Uarl  of  Carlisle, 
8  P.  Wms.  216.  It  is  not  reasonable  to  suppose  the  appellants 
were  ignorant  of  the  conduct  of  Buildemaker  &  Co.  in  sending 
the  tobacco  to  Rotterdam.  They  had  not  been  reimbursed  for 
their  advances;  the  proceeds  of  the  tobacco,  as  well  as  the 
sugar,  were  to  make  the  fund  to  which  they  were  in  the  first 
instance  to  look  for  reimbursement.  In  addition  to  this,  the 
account  current  annexed  to  the  appellants'  bill,  shows,  I  think. 
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condusiyely,  that  they  must  haye  been  apprised  of  it.  They 
oontinue  drawing  at  different  times  on  Buildemaker  &  Oo.  until 
the  thirteenth  of  August,  1799.  They  then  stop,  and  no  further 
draft  is  made  until  September,  1800.  Why  this  delay?  They 
were  not  reimbursed;  they  mtist  have  known  the  fund  first  to  be 
resorted  to  for  that  purpose  was  not  exhausted,  or  they  would 
have  called  on  Leremboure  and  Simond  for  the  deficiency. 
They  wait,  however,  for  one  whole  year,  and  then  draw  upon 
Buildemaker  &  Co.  for  the  proceeds  of  the  tobacco.  By  this, 
I  think,  they  afi&rmed  the  conduct  of  Buildemaker  &  Co.  in 
sending  the  tobacco  to  Rotterdam,  if  it  was  unauthorized  in  the 
first  instance:  WiUes,  407.  It  is  unnecessary  here  to  say 
what  ought  to  be  the  decision  as  between  Ludlows  and  Builde- 
maker &  Co.,  or  between  Ludlows  and  Leremboure.  It  ap- 
pears to  me,  howeyer,  to  be  allowing  agents  a  very  considerable 
latitude  of  discretion  to  justify  so  material  an  alteration  of  the 
destination  of  a  cargo  as  from  Hamburg  to  Botterdam,  from  a 
neutral  to  a  belligerent  port.  Yet,  where  agents  act  in  good 
faith,  a  very  libejral  construction  ought  to  be  given  to  their  con- 
duct. Very  different  rules  prevail  when  the  rights  of  sureties 
are  involved;  as  against  a  surety  the  contract  cannot  be  car- 
ried beyond  the  strict  letter  of  it:  2  T.  R.  870.  A  party 
cannot  oblige  a  surety  to  remain  such,  contrary  to  his  consent, 
longer  than  the  time  first  bargained  for:  2  Bro.  Cha.  Bep.  682, 
583.  Delay  granted  to  the  principal  will  discharge  the  surety : 
2Yes.  Jun.  542.  The  engagement  of  Simond  was  definite,  to  wit: 
to  indorse  Leremboure' s  note  for  the  deficiency  of  the  proceeds 
of  the  shipments  to  reimburse  Ludlows.  This  deficiency,  how- 
ever, to  be  ascertained  in  the  manner  and  within  the  time  pre- 
scribed by  the  contract.  This  Simond  had  a  right  to  demand. 
In  the  case  of  Wright  v.  BusseU,  8  Wils.  859,  the  court  said: 
*'*  A  surety  ought  not  to  be  bound  beyond  the  scope  of  his  en- 
gagement. That  courts  of  equity  are  favorable  to  sureties;  for 
where  they  are  not  strictly  bound  at  law,  a  court  of  equity  will 
not  bind  them."  This  doctrine  was  recognized  and  very  much 
approved  of  by  Lord  Eenyon,  in  the  case  of  Myers  v.  Edge,  7 
T.  B.  256.  Where  any  act  has  been  done  by  the  obligee  that 
may  injure  the  surety,  equity  will  discharge  him  from  his  lia- 
bility: 4  Yes.  Jun.  833.  In  the  present  case,  the  appellants, 
by  prolonging  the  winding  up  of  this  contract,  exposed  the 
surety  to  greater  hazards,  among  which  the  insolvency  of  Ler- 
emboure was  no  inconsiderable  one,  as  the  result  has  shown. 
The  case  of  Simpson  v.  Field,  2  Cha.  Ca.  22,  is  a  strong  one  to 
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show  the  rigid  consimotion  adopted  by  courts  to  protect  sureties, 
and  also  that  equity  will  not  bind  them  further  than  they  would 
be  bound  at  law.  The  case  was  shortly  as  follows;  the  defendant 
was  bound  as  surety  in  a  recognizance  conditioned  to  pay  what 
should  be  reported  by  N.  H.,  a  master  named  in  the  condition. 
The  master  died  before  the  report  was  made,  and  by  the  strict 
letter  of  the  condition  the  defendant  was  suable  at  law,  because 
the  report  was  not  made  by  the  master  named,  but  by  another. 
The  lord  chancellor  dismissed  the  bill,  saying  the  party  is  but  a 
surety,  and  not  bound  at  law.  The  same  principle  we  find 
recognized  in  the  cases  of  Ratcliff  t.  James^  1  Yem.  196,  and 
Sheffield  y.  Lord  CasUeton,  2  Yem.  893,  and  numerous  others 
that  might  be  cited. 

If  the  view  which  I  have  taken  of  the  contract  be  correct, 
and  the  deduction  be  warranted  by  the  case,  the  respondent 
stands  protected  by  a  host  of  authorities.  Howeyer  honest  and 
upright  the  conduct  of  the  appellants  may  have  been,  they  are 
chargeable  with  such  a  deviation  from  the  contract,  and  such  a 
want  of  due  diligence  in  winding  up  the  speculation,  as  will,  in 
judgment  of  law,  exonerate  the  surety.  I  am,  therefore,  of 
opinion  that  the  decree  of  the  court  of  chancery  ought  to  be 
affirmed. 

Kent,  0.  J.  In  the  discussion  of  this  cause,  two  leading 
questions  have  been  raised,  both  of  which  have  been  very  elab- 
orately and  ably  considered  by  counsel.  The  one  question  re- 
lates to  the  mode  of  seeking  redress,  and  the  oUier  to  the 
merits  of  the  controversy.  It  is  necessary  that  I  should  give 
each  of  them  an  examination,  and  this  I  shall  do  in  the  order 
in  which  they  are  stated. 

The  first  question  then  is,  whether  the  court  below  had  juris- 
diction of  the  cause.  I  incline  to  the  opinion  that  the  court 
had  jurisdiction:  1.  Because  matters  of  account  were  involved;* 
2.  Because  the  remedy  at  law  was  at  least  doubtful;  3.  Because 
the  defendant,  instead  of  demurring  to  the  bill,  submitted  to 
the  jurisdiction  by  putting  in  an  answer  to  the  merits.  The  bill 
stated,  at  large,  the  contract  between  the  appellants  andLerem- 
boure  and  Simond,  and  the  history  of  the  commercial  adven- 
ture which  arose  out  of  that  contract.  It  then  stated  that  a 
considerable  loss  happened  on  the  sales  abroad,  and  that  the 
accounts  relative  to  the  transaction  were  presented  to  Lerom- 
boure,  who  acknowledged  them  to  be  just,  but  refused  to  give 
his  note,  as  stipulated  by  the  agreement,  and  that  both  he  and 
Simond  refused  to  pay  the  appellants  the  balance  due  them  on 
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the  contract.  The  bill  farther  stated  that  difSculties  would  at* 
tend  their  proceeding  at  law,  and  prayed  the  accounts  respect- 
ing the  transaction  might  be  taken  and  stated,  and  the  balance 
paid. 

The  accounts  embraced  the  whole  process  of  the  adyenture, 
from  its  commencement  to  its  conclpsion,  and  consequently 
consisted  of  a  variety  of  charges  and  credits.  As,  then,  one 
material  part  of  the  cause  depended  on  a  settlement  of  ac- 
counts, I  think  it  came  properly  within  the  cognizance  of  the 
court.  Chancery  has  a  concurrent  jurisdiction  with  the  courts 
of  law  in  all  matters  of  account.  Whether  this  jurisdiction 
originally  arose  from  the  necessity  of  obtaining  a  discovery  by 
the  oath  of  the  defendant,  or,  in  order  to  prevent  a  multiplicity 
of  suits,  is  perhaps  not  now  material  to«inquire,  since  it  has 
become  well  established  in  cases  where  that  necessity  does  not 
exist,  and  where  no  difficulty  would  attend  the  remedy  at  law: 
Mitf.  Treatise,  109, 110,  111;  8  Bl.  Com.  487.  The  cognizance 
of  all  causes  that  lie  in  account  does  undoubtedly  give  a  very 
broad  jurisdiction  to  the  court  of  chancery,  but  the  exercise  of 
this  jurisdiction  has  been  found  in  practice  so  convenient  and 
salutary,  that  it  has  long  since,  by  general  consent,  rendered 
obsolete  the  common  law  remedy  by  a  writ  of  account;  and  al- 
though our  statute  prescribes  minutely  the  mode  of  proceeding 
by  that  writ,  I  doubt  whether  there  ever  was  an  instance  of 
such  an  action  having  been  prosecuted  to  effect  in  this  state. 
The  settlement  of  accounts,  if  they  are  in  any  degree  long  or 
complex,  is  improper,  if  not  impracticable,  for  a  jury.  The 
statute,  therefore,  in  the  writ  of  accounts,  provides  that  the  ac- 
counts ^hall  be  submitted  to  auditors;  and,  indeed,  when  ques- 
tions of  account  arise  at  law,  in  the  common  action  of  ossuiTip- 
•«,  they  are  pretty  generally  taken  from  the  jury  and  submitted 
by  the  court  to  referees,  which  the  courts  are  authorized  to  do, 
with  or  without  the  consent  of  the  parties. 

I  know  not  of  any  rule  limiting  the  cognizance  of  the  court 
of  chancery  to  one  species  of  accounts  more  than  another,  or  to 
matters  of  accounts  against  persons  in  any  particular  relation. 
Its  jurisdiction  extends  to  all  matters  of  account  between  indi- 
viduals, in  whatever  relation  they  may  stand  to  each  other.  In 
this  it  has  no  more  than  a  concurrent  jurisdiction  with  the 
courts  of  law;  for  the  writ  of  account  at  law  is  given  by  our 
statute,  1  Bev.  Laws,  94,  in  all  cases  where  one  person  is  liable 
to  account  to  another  as  guai'dian,  bailiff,  receiver,  or  otherwise, 
and  this  renders  the  writ  more  extensive  than  it  was  under  the 
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English  law.  But  it  was  objected  upon  the  argument  that  the 
appellants  were  in  the  light  of  factors  or  trustees  coming  into 
court  to  have  their  own  accounts  stated  and  allowed  against 
their  principal.  This,  however,  they  may  well  do.  In  bills  to 
account,  both  parties  are  considered  as  actors,  or  plaintiffs,  and 
the  defendant  has  the  same  advantage  as  if  he  had  himself  in- 
stituted the  suit:  Dane's  case,  1  P.  Wms.  263;  Kent  v.  Kent, 
Prec.  in  Cha.  197.  A  trustee  may  go  into  chancery  to  have  an 
allowance  made  against  his  cestui  que  trust,  out  of  trust  moneys 
in  his  hands.  Of  this  we  have  an  instance  in  the  case  of  Oould 
V.  Fleetwood,  3  P.  Wms.  251,  n.  (a).  Guardians  of  great  estates 
in  England  are  said  to  pass  their  account  yearly  in  the  court  of 
chancery,  and  this  is  recommended  in  Wood's  Inst.  73,  as  a 
safe  way  to  justify  thiuiselves,  when  the  minor  at  full  age  shall 
call  them  to  a  general  account.  Nor  is  it  necessary  that  the 
responsibiliiyof  the  defendant  should  be  established  before  you 
can  file  a  bill  for  an  account.  In  most  cases  that  responsibility 
as  well  as  the  stating  of  the  account  will  be  a  point  for  litiga- 
tion. It  is  sufScient  that  the  cause  will  involve  an  account  in 
case  of  the  liability  of  the  defendant.  Both  questions  must  be 
more  or  less  connected  together  in  every  case,  especially  as  to 
the  extent  of  the  engagement,  and  how  far  it  will  apply  in  par^ 
ticular  instances.  It  was  said,  however,  that  there  were  no  ac- 
counts to  state  and  settle  in  this  cause,  for  the  bill  chaises  that 
Leremboure  had  admitted  the  accounts  to  be  just.  But  the  an- 
swer of  Leremboure  declares  he  admitted  them  no  further  than 
as  to  the  correctness  of  the  calculations;  and  if  he  had,  his  ad- 
missions could  not  have  concluded  Simond,  who  would  be  en- 
titled to  have  the  accounts  reliquidated,  and  the  de^ciency 
stated,  before  the  court  would  oblige  him  to  perform  his  part  of 
the  contract.  For  these  reasons,  I  think  the  suit  below  was 
properly  instituted,  and  I  should  regret  exceedingly  that  any 
opinion  which  might  be  given  1^  this  court  should  tend  to  em- 
barras  the  benign  and  well  settled  jurisdiction  of  chanoeiy  in 
the  unlimited  cognizance  of  accounts. 

Another  ground  upon  which  the  bill  might  be  sustainable  is, 
that  the  remedy  at  law  was  at  least  doubtful.  This  has  been 
repeatedly  held  as  sufficient  to  give  the  court  of  chancery  juris- 
diction: BiXUm  V.  Hyde,  1  Atk.  128;  S.  0. 1  Yes.  331;  Burrowa 
V.  Jemino,  2  Str.  733;  Weymouth  v.  Boyer,  1  Ves.  Jr.  424.  The 
contract  is  susceptible  of  two  constructions,  upon  one  of  which 
there  was  clearly  no  remedy  at  law.  If  we  take  the  contract  ac- 
cording to  its  grammatical  construction,  Simond  was  lx>und 
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only  to  indorse  the  note  that  Lerembonre  should  give  for  the 
deficiency,  and  the  giving  the  note  was  a  oonditipn  precedent 
to  the  obligation  of  Simond.  It  may  be  said,  however,  and 
.that,  too,  with  great  force  of  argument,  that  unless  Simond  was 
bound  that  Leremboure  should  give  the  note  as  well  as  that  he 
should  indorse  it,  the  security  intended  by  the  contract  would, 
in  a  great  degree,  vanish.  If  we  assume  the  first  construotiony 
there  would  be  no  remedy  for  the  appellants  without  the  aid  of 
the  court  of  chancery,  for  a  suit  at  law  would  not  lie  for  not  in- 
dorsing a  note  which  never  was  drawn.  In  such  a  case  the  as- 
sistance of  chancery .  would  become  essential  to  compel  the 
making  of  the  note,  or  to  reach  the  case  of  fraud  or  collusion 
between  Leremboure  and  Simond,  in  not  giving  the  note.  The 
uncertainty,  therefore,  and  the  difficuliy  of  an  adequate  legal 
remedy  was  sufficient  reason  for  sustaining  the  bill. 

It  may  be,  also,  a  matter  of  doubt  whether  the  contract  was 
valid  in  its  execution  as  a  sealed  instrument  or  specialty.  The 
proof,  indeed,  is,  that  the  witnesses  saw  the  appellants  execute  the 
contract;  and  if  we  are  to  understand  them  as  meaning  that 
both  the  appellants  were  actually  present,  and  united  in  execut- 
ing it,  it  was  a  good  execution;  for  several  persons  may  enter  into 
an  obligation  and  bind  themselves  by  one  seal:  Lord  I/yoelace^s 
case.  Sir  W.  Jones,  268;  BaU  v.  DunsierviUe,  4  T.  R.  818.  But 
it  may  be  well  doubted  whether  the  witnesses  meant  anything 
more  than  that  the  appellants  executed  the  deed  in  the  usual 
mercantile  way,  by  one  of  them  doing  it  in  the  name  of  the 
firm;  for  the  appellants  state  in  their  bill  that  they  or  one  of 
them  executed  it,  and  that  they  supposed  such  execution  to  be 
unexceptionable.  If  the  fact  really  was  that  only  one  of  the 
appellants  executed  the  contract,  it  was  not  a  good  execution  at 
law,  and  it  was  necessary  to  resort  to  equity  to  try  how  far  that 
informality  in  the  execution  might  be  corrected,  as  it  was  clearly 
founded  in  mistake:  Sheffield  v.  Lord  CatUeton,  2  .Yem.  398. 
Ohanoeiy  would  not  help  a  defective  execution  of  a  contract 
against  a  surety:  Crosby  v.  Middlekm,  8  Oha.  Bep.  68;  and  Frea 
.Oha.  809,  contra,  from  whence,  in  1  Fonb.  87,  the  point  is  con- 
sidered as  doubtful. 

But  admitting  these  grounds  not  to  have  been  sufficient,  in 
the  first  instance,  to  have  sustained  the  bill,  the  respondent 
came  too  late  to  object  to  the  jurisdiction  of  the  court,  after  he 
had  put  in  his  answer  to  the  merits  of  the  cause.  By  answer- 
ing  in  chief,  instead  of  demurring,  he  submitted  his  defense  te 
the  cognizance  of  the  court;  and  equity  will,  and  ought  in  such 
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eases,  to  retain  the  oause,  provided  the  court  be  competent  to 
grant  relief,  and  has  jurisdiction  of  the  subject-matter,  as  it 
manifesilj  had  in  this  case,  the  controversy  being  upon  matter 
of  personal  contract  and  of  account:  BiUon  v.  Eyde,  1  Atk.  128; 
S.  C.  1  Ves.  831;  3  Bro.  Pa.  Ca.  625;  Mitford passim;  Gilbert's 
Treatise  on  Chan.  61, 63, 219, 220,  221;  Fenn  v.  Lord  BaUimore, 
1  Yes.  446,  447.  This  last  reason  why  the  cause  was  sustainable 
in  the  court  below  appears  to  me  to  be  supported  on  the  firmest 
basis,  both  from  the  reason  of  the  thing  and  the  weight  of 
authorities. 

Having  thus  disposed  of  these  preliminary  or  technical  ques- 
tions as  to  the  jurisdiction  of  the  court,  I  proceed,  secondly, 
to  examine  the  merits  of  the  case.  To  perceive  that  Simond 
had  no  beneficial  interest  in  the  concern,  and  was  but  a  mere 
naked  surety  for  the  performance  of  a  specific  act,  requires  only 
a  bare  perusal  of  the  contract.  The  formal  beginning  and  con- 
clusion of  the  contract  do,  indeed,  seem  to  cany  the  agreement 
of  the  parties  to  the  whole  instrument;  but  we  must  examine 
the  body  and  the  scope  of  the  agreement  to  judge  of  its  mean- 
ing and  effect.  On  doing  this  we  shall  immediately  perceive 
that  the  agreement  of  each  party  is  to  have  reference  only  to 
such  particular  parts  of  the  contract  as  apply  to  him;  reddendo 
singula,  tnngulis;  and  as  Simond  was  only  a  surety  it  becomes 
important  to  consider  and  understand  well  the  principles  of  law 
which  are  applicable  to  him  in  that  character. 

It  is  a  well  settled  rule  both  at  law  and  in  equiiy  that  a  surely 
is  not  to  be  held  beyond  the  precise  terms  of  bis  contract  and, 
except  in  certain  cases  of  accident,  mistake  or  fraud,  a  court  of 
equity  will  never  lend  its  aid  to  fix  a  [liabiliiy  on  a]  surety  be- 
yond what  he  is  fairly  bound  to  at  law.  Underwood  v.  Staney,  1 
Ch.  Cas.  77, 1  Eq.  Abr.  93  k,  pi.  2,  6;  Skip  v.  Bucy,  8  Atk.  91; 
Crosby  v.  Middkton,  Free.  Ch.  809,  are  cases  where  chanceiy 
has  said  it  would  fix  a  surety  for  mistake  or  fraud.  Wright  v. 
Bussel,  8  Wils.  630;  Lord  Arlington  v.  Merricke,  2  Saund.  411; 
Myers  v.  Edge,  7  T.  B.  264;  SlraUon  v.  BastaU,  2  T.  B.  370; 
Simpson  v.  Field,  2  Ch.  Cas.  22;  Batcliffy.  Graves,  1  Vem.  196;. 
Nishei  V.  Smith,  2  Bro.  Ch.  Bep.  679;  Bees  v.  Berringion,  2  Ves. 
Jr.  640;  Law  v.  Hasi  India  Company,  4  Id.  83,  are  all  cases  in 
favor  of  sureties.  This  rule  is  founded  on  the  most  cogent  and 
salutary  principles  of  public  policy  and  justice.  In  tiie  com- 
plicated transactions  of  civil  life,  the  aid  of  one  friend  to  an- 
other in  the  character  of  surety  or  bail  becomes  requisite  at 
every  step.    Without  these  constant  acts  of  mutual  kindness 
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• 
and  assistance  the  course  of  bosiness  and  oommeroe  would  be 

prodigiouslj  disturbed.  It  becomes,  then,  excessively  import- 
ant to  have  the  rule  established  that  a  surety  is  never  to  be  im- 
plicated beyond  his  specific  engagement.  Calculating  upon  the 
exact  extent  of  that  engagement  and  having  no  interest  or  con- 
cern in  the  subject-matter  for  which  he  is  a  surety,  he  is  not  to 
be  supposed  to  bestow  his  attention  to  the  transaction,  and  is 
only  to  be  prepared  to  meet  the  contingency  when  it  shall  arise 
in  the  time  and  mode  prescribed  by  his  contract.  The  creditor 
has  no  right  to  increase  his  risk  without  his  consent;  and  can- 
not therefore  vary  the  original  contract,  for  that  might  vary  the 
risk. 

In  the  present  case  the  respondent  agrees  to  indorse  a  note 
for  Leremboure;  but  that  note  was  only  to  be  required  on  the 
happening  of  a  certain  event.  It  was  not  any  note  that  was  to 
be  given  and  indorsed,  but  it  was  a  note  to  arise  on  the  defi- 
ciency of  the  proceeds  of  certain  sales  at  Hamburg,  and  it  was  to 
be  given  to  complete  a  reimbursement  which  the  appellants 
were  first  to  seek  for  by  other  ways  and  means  precisely  defined. 
The  contract  provided  with  a  studied  minuteness  the  several 
modes  by  which  the  appellants  were  to  seek  a  reimbursement. 
They  were  first  to  resort  to  the  policy  of  insurance  made  to 
cover  the  shipments  to  Hamburg  and  which  policies  were  to  be 
assigned  to  them.  But  this  means  could  only  be  resorted  to  in 
case  of  loss  on  the  voyage;  and  there  was  no  such  loss,  for  the 
goods  arrived  safe  at  the  port  of  destination.  "  Should  this 
mode  of  reimbursement  not  take  place"  (to  use  the  words  of 
the  contract),  the  appellants  were  then  authorized  to  draw  at 
sixty  days'  sight  on  London,  and  that,  too,  twenty  days  respect- 
ively before  their  notes  became  due,  and  to  order  the  necessaiy 
remittances  to  be  made  by  Buildemaker  &  Co.  to  meet  their 
drafts.  These  drafts  and  orders  were  of  course,  then,  all  to  be 
made  and  completed  by  the  twenty-second  of  August,  1799, 
which  would  be  twenty  days  before  the  last  of  the  notes  became 
due;  and  allowing  the  ordinary  passage  to  London,  the  pay- 
ment of  the  last  bills  there  would  have  to  be  made  by  the  first 
of  December,  1799.  This  was  the  second  mode  of  reimburse- 
ment provided  for  by  the  contract.  But  should  the  proceeds  of 
the  sales  at  Hamburg,  **  so  disposed  of,"  to  again  adopt  the 
terms  of  the  contract,  not  prove  su£ScieDt  to  reimburse  the 
appellants,  Leremboure  was  to  make  good  the  deficiency  as 
soon  as  ascertained,  by  a  note  at  sixty  days,  to  be  indorsed  by 
Simond.    This  was  the  last  and  final  mode  of  reimbursement. 
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and  upon  which  the  present  controversy  has  arisen.  The  re< 
turns  from  London  of  the  result  of  the  proceeds  of  the  sales  at 
Hamburg,  **  so  disposed  of/'  would  have  arrived  at  New  York, 
in  tbe  ordinary  course  of  transmission,  by  the  middle  of  January, 
1800,  and  this  was  the  ultimate  time  which  resulted  from  the 
terms  of  the  contract  for  the  completion  of  the  speculation,  and 
which  was  to  determine  tbe  extent  of  the  responsibility  of 
Simond.  The  calculation  as  to  the  time  when  Simond  was  to 
be  ultimately  called  upon  is  to  be  deduced  from  the  contract 
with  almost  as  much  precision  and  certainty  as  if  the  contract 
had  expressly  fixed  it  at  January,  1800. 

Tbe  property  in  question  was  intended  to  answer  the  bills  on 
London,  and  reimburse  tbe  appellants.  The  remittances,  there- 
fore, were  to  be  made  from  Hamburg  by  a  certain  time,  because 
they  were  to  meet  a  precise  object.  Both  the  appellants  and 
Leremboure  must  have  contemplated  the  sales  at  Hamburg  to 
be  made  in  the  summer  of  1799,  in  order  to  guard  against  the 
immense  loss  in  damages  that  might  result  if  the  remittances 
were  not  met  in  London  by  the  first  of  December,  1799,  to  save 
the  bills  from  being  protested.  The  place  of  sale  was  clearly 
designated  by  the  contract.  The  property  was  to  be  consigned 
to  Bmldemaker  &  Co.,  at  Hamburg,  to  be  sold.  The  property 
was  insured  for  Hamburg.  The  appellants  to  order  the  remit- 
tances to  be  made  by  Buildemaker  &  Oo.  to  London,  and  these 
orders  were  all  to  be  issued  by  the  twenty-second  of  August, 
1799.  The  remittances  were  to  be  made  at  the  risk  of  Lerem- 
boure, and  the  contract  further  adds,  that  should  the  proceeds 
of  the  sales  at  Hamburg  be  insufficient,  etc.  There  was  no 
cover  provided  for  risk  in  transmitting  the  property  to  any  other 
place.  The  ultimate  hazard  was  to  terminate  there.  From  all 
these  facts  and  circumstances,  I  consider  the  intent  of  the  con- 
tract to  be  unequivocal  and  certain,  that  the  property  was  to  be 
disposed  of  at  Hamburg.  A  place  of  sale  intended  by  a  con- 
tract is  equivalent  to  a  place  of  sale  stipulated  by  a  contract. 
What,  indeed,  are  stipulations  in  agreements  if  they  are  not 
acts  intended  and  contemplated  by  the  parties? 

This  being  the  contract,  let  us  next  see  with  what  precision 
it  was  executed.  Instead  of  winding  up  the  speculation,  and 
ascertaining  the  deficiency  in  January,  1800,  it  was  not  done  till 
October,  1800;  and  instead  of  having  the  tobacco  sold  at  Ham- 
burg, in  tbe  summer  of  1799,  by  Buildemaker  &  Oo.,  it  was  sent 
oveiland  a  distance  of  near  two  hundred  and  fifiy  miles,  to  Rot- 
terdam; most  of  it  not  sold  till  July,  1800,  and  that,  too,  by  a 


Digitized  by 


Google 


Fob.  1805.J  Ludlow  v.  Sdcoio).  813 

different  hoase,  Boquette,  Buildemaker  &  Oo.  What  reasons 
are  giyen  for  this  wide  departure  from  the  terms  of  the  contract  1 
It  is  stated  and  admitted  that  preYious  to  the  arrival  of  the 
eai^goes  at  Hamburg,  and  which  must  have  been  early  in  June, 
1799,  many  failures  had  happened  among  the  principal  traders 
there,  but  the  effect  that  this  calamity  had  upon  the  market  or 
the  price  is  not  ascertained,  and  we  are  left  altogether  to  con- 
jecture. There  is  no  testimony  as  to  the  price  of  tobacco  there 
during  the  summer.  It  is  only  proven  that,  from  the  month  of 
October  to  the  end  of  the  year,  the  price  of  Virginia  tobacco 
was  from  three  shillings  fourpence  to  four  shillings,  Hamburg 
currency,  per  pound,  and  so  continued  in  1800;  while  for  the 
same  period  the  price  of  Maryland  tobacco  was  considerably 
higher.  I  am  willing  to  admit  that  Buildemaker  &  Co.  might 
have  sent  the  goods  to  a  different  market  in  cases  of  necessity; 
such  as  those  resulting  from  fire,  pestilence,  or  the  invasion  of 
an  enemy.  But  this  necessity  must  be  clearly  made  out,  and  a 
strong  case  shown  to  justify  a  factor  in  changing  the  place  of 
sale,  and  the  agents  who  are  to  conduct  it.  He,  by  this,  ex- 
poses the  properfy  to  unforeseen  accidents,  and  perhaps  discon- 
certs all  the  arrangements  of  his  principal.  No  sufficient  cause 
appears,  in  the  present  case,  for  the  conduct  of  the  agents. 
Notwithstanding  these  mercantile  failures,  there  was  no  com- 
plaint of  a  want  of  market  or  price,  as  to  the  sugars;  and  it 
ought  not  to  have  been  left  to  inference  only,  but  it  should 
have  been  made  affirmatively  to  appear  that  the  tobacco  could 
not  have  been  sold  during  iJxe  summer  of  1799.  If  to  seek  a 
better  market  was  discreet,  was  it  requisite  to  go  as  far  as  Rot- 
terdam, and  pass  by  many  large  commercial  neutral  sea-ports 
and  cities  that  were  much  nearer?  But  this  was  not  all.  The 
property  was  changed  from  a  neutral  to  a  belligerent  port,  at 
the  very  time,  too,  when  Holland  was  perishing  under  the 
rapacity  of  French  armies,  and  the  scourge  of  the  Russian  and 
British  invasion.  This  was  exposing  the  property  to  a  new,  ex- 
traordinary, and,  in  my  opinion,  a  most  unwarrantable  hazard. 
In  addition  to  the  usual  perils  of  a  long  transportation  and  new 
agents,  it  was  exposing  it  to  the  very  extremity  of  war  risks. 

Admitting,  which  I  am  willing  to  do,  that  Buildemaker  &  Go, 
acted  with  good  faith  in  this  transaction,  and  that  the  appellants 
never  gave  any  directions  as  to  the  change  of  the  place  of  sale; 
have  not  the  latter  done  what,  in  judgment  of  law,  is  equiva- 
lent thereto  ?  It  was  a  point  very  much  litigated  upon  the  argu- 
ment, whether  Buildemaker  &  Oo.  were  the  exclusive  agents  of 
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the  appellants,  or  only  the  oonoarrent  agents  of  them  and 
Leremboure.  It  does  not  appear  to  me  to  be  very  material  to 
determine  this  question,  either  one  way  or  the  other;  for  it  ia 
sufficient  they  were  not  the  agents  of  Simpnd.  He  had  no 
agency  or  beneficial  concern  in  the  shipment,  and  no  agreement 
even  between  the  appellants  and  Leremboure  to  send  the  prop- 
erty to  Rotterdam,  could  have  bound  him.  The  contract  as  to 
him  could  not  have  been  varied  without  his  consent.  But  I 
think  it  results  from  the  case,  that  the  appellants  have  made  the 
act  of  Buildemaker  &  Co.  their  own.  They  were  to  draw  bills 
on  London,  in  the  summer  of  1799,  and  to  order  the  proceeds 
of  the  Hamburg  sales  to  be  remitted  there.  In  this  mode,  and 
at  this  time,  they  were  to  seek  a  reimbursement,  and  it  appears 
from  the  account  annexed  to  the  biU,  that  during  that  summer, 
they  drew  on  their  agents  for  thirty  thousand  seven  hundred 
and  seventy-seven  dollars  and  ninety  cents.  It  is  to  be  presumed 
that  they  were  apprised  very  early  of  the  determination  of  their 
agents  to  send  the  goods  to  Rotterdam,  for,  after  the  thirteenth 
of  August,  1799,  they  discontinued  their  drafts,  and  from  that 
time  they  remained  perfectly  silent  and  passive,  waiting  for  the 
returns  of  the  Rotterdam  sales,  until  the  eighteenth  of  Septem- 
ber, 1800,  when  they  receive  and  credit  Leremboure  with  the 
amount  of  them,  and  then,  for  the  first  time,  call  on  him  for  the 
deficiency.  This  conduct  amounted  to  an  affirmance  of  the  acts 
of  Buildemaker  &  Co. ;  for  if  an  agent  steps  beyond  his  authorify, 
the  principal  may  at  his  election,  and  as  bests  suits  his  conven- 
ience,  either  consider  him  as  a  wrong-doer,  or  he  may  affirm 
his  act,  and  consider  him  as  a  receiver  of  money  for  his  use: 
Willes*  Bep.  407.  This  latter  course  the  appellaniB  thought 
proper  to  pursue,  and,  therefore,  the  sound,  well  known  rule 
of  law  applies  to  them,,  that  the  subsequent  affirmance  by  the 
principal  of  the  unauthorized  act  of  the  agent  is  equivalent  to 
an  original  order.  This  conclusion  appears  to  me  to  result 
necessarily  from  the  facts.  Buildemaker  &  Co.  were,  generally 
speaking,  the  exclusive  agents  of  the  appellants,  in  respect  to 
this  mercantile  adventure,  though,  perhaps,  un(]er  certain  cir- 
cumstances, Leremboure,  the  ceslui  que  trust,  might  have  inter- 
fered. But  it  is  not  requisite,  in  the  view  which  I  take  of  the 
subject,  to  maintain  absolutely  this  exclusive  agency.  It  is  suf- 
ficient to  say  that  the  transaction  was  so  conducted  that  Builde- 
maker &  Co.  became,  in  fact,  the  actual  and  effectual  agents  of 
the  appellants,  and  being  so,  the  appellants  not  only  in  the  first 
instance  directed,  but  in  the  last  instance  affirmed  their  con- 
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duct,  by  a  strict  aoquieBoence  for  one  year,  in  the  sending  of  the 
goods  to  Botterdam,  and  then  by  expressly  reoeiTing  at  their 
hands  the  proceeds  of  the  Rotterdam  sales.  If  the  appellants 
intended  to  have  pursued  strictly  the  course  of  their  contract, 
they  ought,  so  soon  as  they  were  informed  that  the  tobacco  was 
sent  ofT,  and  that  the  proceeds  of  the  Hamburg  sales  were  insuf- 
ficient, to  have  then  called  on  Leremboure  with  the  ascertained 
deficiency,  demanded  their  note,  and  left  him  to  have  pursued, 
at  his  own  risk,  the  property  or  the  agent  who  had  misused  it. 
They  would  then  have  been  entitled  to  their  note,  indorsed  by 
Simond,  for  the  deficiency,  however  griat  it  might  have  been, 
^t  is  their  sanction  of  the  conduct  of  Buildemaker  &  Co.  that 
makes  it  their  own.  By  that  means  they  have  so  essentially 
Taried  the  terms  of  the  contract  that  the  surety  is  no  longer 
holden. 

The  case  would  not  be  altered  were  it  really  true  (of  which, 
however,  we  have  not  the  requisite  proof)  that  the  sending 
the  tobacco  to  Rotterdam  produced  a  better  price.  This  would 
be  a  mere  accidental  result.  It  might  have  been  otherwise. 
But  it  is  the  principle  in  the  transaction,  the  variation  of  the 
contract,  that  discharges  the  surety.  This  principle  is  stable 
and  uniform,  not  depending  upon  the  fluctuation  of  markets. 
Nor  will  it  do  to  say  that  Simond  shall  have  credit  according  to 
the  best  price  at  Hamburg  in  1799,  and  be  holden  only  tor  the 
deficiency.  The  principle  that  releases  a  surety  under  such  oir- 
oumstances  is  not  tp  be  modified  by  such  a  concession.  It  ap- 
pears that  Leremboure  was  insolvent  in  October,  1800;  but  how. 
long  antecedently  he  had  been  so  does  not  appear.  If  the  con- 
tract had  been  strictly  pursued,  it  is  possible  that  the  surety 
might  have  indemnified  himself,  as  early  as  the  beginning  of 
the  year  1800.  The  variation  of  the  contract  may  have  thrown 
him  off  his  guard,  and  prevented  him  from  holding  fast  any 
fund  in  his  possession,  or  from  taking  other  precautions  to  in- 
demnify himself  until  it  became  too  late  to  do  it  with  success. 
Am  we  cannot  know  or  anticipate  the  possible  injuries  that  may 
ensue  from  a  departure  from  the  terms  of  the  contract,  it  is 
proper  that  the  court  should  lay  down  and  adhere  to  a  general 
rule  on  the  subject. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  the  court 
below  be  affirmed  with  costs.  . 

Per  totam  curiam  judgment  of  affirmance. 

From  the  frequent  citation  of  thia  case  by  the  New  York  and  other  conrtfl^ 
It  will  be  seen  that  it  is  regarded  as  a  case  of  much  importance  on  the  oh 
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ligation  of  a  Borety  as  well  as  on  the  point  of  equity  jnrisdiction.  Story, 
in  Iiis  work  on  Eqnity  Jarispmdence,  notices  the  case  in  no  less  than  eleven 
sections.  He  cites  it  as  showing  a  remedy  in  equity  in  matters  of  account, 
whether  there  he  a  remedy  at  law  or  not:  Sec.  67;  that  when  a  court  of 
chancery  has  gained  jurisdiction  of  a  cause  for  one  purpose,  it  may  retain 
it  generally  for  relief:  Sec  71;  that  it  would  he  difficult  to  maintain  that  a 
court  of  law,  by  its  own  act,  could  oust  or  repeal  a  jurisdiction  already 
rightfully  attached  in  equity:  Sec.  80;  that  an  agreement  by  the  creditor 
with  the  principal  for  a  delay  or  postponement  of  the  day  of  payment  wiU 
discharge  the  surety:  Sea  326;  that  the  true  foundation  of  equity  jurisdic- 
tion in  matters  of  account  is  that  a  more  complete  and  adequate  remedy 
can  be  given  than  at  law:  Sec.  451;  that  courts  of  equity  will  entertain 
jurisdiction  in  matters  of  account,  not  only  when  there  are  mutual  accounts, 
but  also  when  the  accounts  to  be  examined  are  on  one  side  only,  and  a  dis- 
covery is  wanted  in  aid  of  the  account,  and  is  obtained:  Sec.  458. 

It  is  regarded  with  the  highest  respect  as  an  authority  in  New  York. 
In  YaU  V.  Dederer^  18  N.  Y.  276,  it  was  cited  on  the  obli^^ion  of  a  surety, 
the  court  adverting  to  the  elaborate  examination  of  the  question  by  the 
judges  who  delivered  opinions.  On  the  same  point  it  is  cited  in  Billinffton 
V.  Wagoner,  33  Id.  82;  in  Cam  Exchange  In$.  Co.  v.  Babeock,  42  Id.  643;  and 
lately  in  Jtlantie  Dock  Co.  v.  LeaviU,  54  N.  Y.  55,  it  is  cited  by  Earl,  J., 
to  the  point  that  where  several  persons  execute  a  sealed  instrument,  they 
may  use  and  adopt  the  same  seal;  and  to  this  point  it  is  cited  in  Parsons 
on  Partnership,  180. 

In  a  late  case  in  MiBsLasippi,  Bank  <^  LwMama  ▼.  WittiamB^  46  Miss.  ^18^ 
it  was  cited  as  authority  on  the  doctrine  of  suretyship. 

The  federal  courts  have  given  the  highest  indorsement  to  the  dedsion. 
Thus  Swayne,  J.,  in  United  States  v.  BoeJser,  21  WalL  657,  says  in  regard 
to  the  ^ability  of  a  surety:  "There  is  no  more  learned  and  elaborate  case 
upon  the  subject.'*  In  Tyler  v.  Magvire,  17  WalL  288,  it  ia  dted  to  the 
point  that  an  answer  to  a  bill  ,will  preclude  a  party  making  the  objection 
that  the  complainant  had  a  perfect  remedy  at  law,  unless  the  court  is  wholly 
incompetent  to  grant  the  relief  asked.  On  the  point  of  equity  jurisdiction 
'  it  is  cited  in  Davis  v.  Tileston,  6  How.  120;  Pierpont  v.  FowU,  2  Wood.  & 
M.  30;  Baker  v.  Biddle.  1  Bald.  420;  Wood  v.  Mann,  I  Sum.  585;  BwU  v. 
United  States,  I  GalL  34.  On  the  point  of  a  surety's  obligation,  in  BeU  v. 
Bruen,  1  How.  185;  Loeke  v.  UnUed  Stales,  3  Mason,  458.  See  BMchamm 
V.  Bordleif,  1  Am.  Dec.  387;  and  BaM  v.  Mice,  Id.  4879  ^or  cases  on  the 
liability  of  a  surety. 
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AB8iaNiCE}!rr  of  Mobtoagb  Impeached  fob  Usubt.— A  seeoiity  made 
on  a  good  and  bona  Jide  consideration  cannot  be  made  invalid  by  a 
reason  of  a  subsequent  usurious  assignment.  Hence,  if  a  mortgage 
be  assigned  to  a  third  person,  who  pays  the  amount  due  thereon  to  the 
mortgagee,  the  mortgagor  cannot  aivoid  it  in  the  hands*  of  such  person, 
on  account  of  an  agreement  to  pay  him  a  sum  exceeding  the  mon^ 
paid  and  legal  interest 

Amount  Recoveeed  by  Assignee. — ^Though  the  assignment  of  a  mort- 
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gago  express  a  consideration  exceeding  the  amount  actually  paid  by 
the  assignee,  he  cannot  recover  the  excess  against  the  mortgagor,  but 
only  the  money  actually  paid  and  lawful  interest  will  be  decreed. 
Rbliep  in  Appellate  Coxtrt, — If  a  cause  come  before  the  court  on  an 
appeal  from  an  interlocutory  order,  and  the  whole  merits  of  the  case 
appear,  the  court  wiU  make  a  final  decree,  and  decide  upon  the  whole 
merits  of  the  < 


Appeal  from  an  order  of  the  chancellor.  The  facts  appeared 
as  follows:  Livingston  being  indebted  to  one  Eyertson  in  two 
several  sums  of  three  thousand  dollars  and  two  thousand 
seven  hundred  and  ninety-three  dollars,  secured  by  mort- 
gages, and  on  demand  of  payment  of  said  sums,  which,  vnth 
interest  and  other  matters,  amounted  to  six  thousand  two 
hundred  and  twenty-two  dollars,  arranged  with  Evertson  to 
pay  five  thousand  six  hundred  dollars  cash,  and  give  notes  for 
the  residue.  Accordingly  Livingston  applied  to  Bush  and  pro- 
cured him  to  advance  the  five  thousand  six  hundred  dollars  to 
Evertson,  who  thereupon  assigned  his  bonds  and  the  mortgage 
securities  to  Bush,  the  assignment  expressing  a  consideration  of 
six  thousand  dollars.  The  said  sum  of  six  thousand  dollars 
Livingston  agreed  to  pay  within  ninety  days  from  the  date  of 
the  assignment,  twenty-second  of  July,  1799.  The  money  not 
being  paid.  Bush,  in  September,  1800,  filed  his  bill  to  foreclose. 
Livingston's  answer,  after  admitting  the  mortgagor's  demand  of 
Evertson  and  application  to  Bush  for  money,  stated  that  Bush 
loaned  to  Livingston  five  thousand  six  hundred  dollars  for 
ninety  days  upon  payment,  at  the  expiration  of  that  time,  of 
four  hundred  dollars  for  the  use  of  the  money;  that  under 
pressure  of  his  necessities  defendant  agreed  to  pay  said  sum; 
that  the  four  hundred  dollars  was  in  excess  of  the  legal  interest 
for  ninety  days  on  the  sum  lent,  and  therefore  the  securities  in 
the  hands  of  the  complainant  were  void.  In  support  of  the 
answer,  Livingston  examined  Evertson  as  a  witness,  and  he  de- 
posed that  the  sum  paid  to  him  by  the  appellant  was  no  more 
than  five  thousand  six  hundred  dollars,  which  he  considered  as 
a  loan  from  Bush  to  Livingston,  and  denied  knowledge  of  any 
further  consideration.  Livingston  subsequently  becoming  bank- 
rupt, Bush,  in  February,  1803,  filed  a  supplemental  bill,  mak- 
ing one  Townsend,  the  duly  appointed  assignee,  a  pariy. 

The  chancellor  directed  an  issue  to  be  made  to  determine 
whether  the  assignment  to  Bush  was  a  usurious  contract  or  one 
bona  fide  made,  and  specified  as  evidence  to  be  read  at  the  trial 
of  the  issue,  the  bill,  Livingston's  answer,  the  mortgages  and 
assignments,  with  the  exhibits  and  proofs  taken  and  used  at 
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the  hearing  of  the  oanse  in  the  court,  '' saving  to  the  parties* 
just  exceptions  to  the  said  defendant's  answer,  so  far  as  the 
same  is  not  an  answer  to  the  matters  alleged  in  the  said  hill  of 
complaint/'  and  any  other  pertinent  evidence. 

From  this  order  the  complainant  appealed,  on  the  ground 
that  specific  parts  of  the  bill,  etc.,  should  have  been  designated, 
and  Uiat  it  had  been  left  to  the  supreme  court  to  determine 
what  should  be  deemed  an  allegation  in  the  bill;  and  insisted 
that  as  the  case  was  now  before  this  court  it  ought  to  decree 
definitely  upon  the  rights  of  the  parties. 

Benson  and  Hariaon,  for  the  appellant. 

Biggs  and  Hoffman,  for  the  respondent. 

By  Oonrt,  Spsmoeb,  J.  The  appellant's  counsel  have  insisted 
on  the  argument: 

1.  That  so  much  of  Livingston's  answer  as  charges  the  ap- 
pellant with  usury,  is  not  evidence,  and  is  to  be  proved  aliunde; 

2.  That  the  order  of  the  chancellor,  in  leaving  at  large  whal 
part  of  the  answer  was  to  be  read,  is  therein  erroneous; 

8.  That  if  Livingston's  answer  is  to  be  received  as  evidence 
in  toto,  the  charge  of  usury  is  not  in  law  established; 

4.  That  an  issue  ought  not  to  have  been  directed  in  conse- 
quence of  contradictions  between  Livingston  and  his  own  wit- 
ness, Evertson; 

5.  That  the  whole  merits  of  the  case  being  before  this  court, 
it  will  decide  thereon  definitively,  and  remit  the  cause  to  be 
carried  into  execution. 

The  counsel  for  the  respondents  have  combated  these  propo- 
sitions, and  insisted: 

1.  That  independent  of  Livingston's  answer,  the  fact  of  usury 
is  made  out; 

2.  That  from  the  state  of  proceedings  in  relation  to  Townsend 
the  charge  of  usury  is  established; 

8.  That  from  Livingston's  bankruptcy  he  .can  now  be  ren- 
dered a  competent  witness,  and,  therefore,  an  issue  ought  to 
be  directed. 

In  investigating  this  cause,  several  of  the  points  raised  will 
not  be  examined,  as  a  decision  on  them  would  be  superfluous, 
from  the  view  I  have  taken  of  the  subject.  It  api>eara  to  me, 
from  the  authorities  I  have  consulted,  that,  admitting  Living- 
ston's answer  in  relation  to  the  usury  to  be  evidence,  and  to 
stand  uncontradicted,  I  still  must  maintain  that  there  existed  no 
usury  as  applicable  to  the  bonds  and  mortgages  assigned  to 
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the  appellant;  and  that  whether  the  answer  is  or  is  not  eyi- 
Jence,  still  that  with  respect  to  the  excess  of  the  five  thousand 
six  hundred  dollars  paid  bj  the  appellants  to  Evertson,  the  tes- 
timony of  the  latter,  and  ttie  admissions  in  the  bill,  show  that 
the  appellant  cannot  recover  it. 

I  now  proceed  to  examine  whether  the  transactions  stated  in 
Livingston's  answer  will,  under  the  notion  of  usurj,  deprive 
the  appellant  of  his  right  to  hold  the  mortgages  assigned  to 
him  as  a  seouritj  for  five  thousand  six  hundred  dollars,  and  the 
legal  interest  which  has  since  accrued  thereon.  In  the  research 
I  have  made  I  have  met  with  no  authority  or  even  dictum  that 
a  security  for  the  payment  of  money,  in  its  inception  unoon- 
taminated  with  usury,  can,  by  an  expost/acfo  agreement  for  a 
receipt  of  a  greater  sum  than  the  statute  allows  for  forbearance, 
be  rendered  usurious.  In  the  case  read  by  the  respondents' 
counsel,  from  5  Bac.  Ab.  419,  pi.  6,  there  was  a  renewed  obliga- 
tion, in  which  the  usury  and  the  bona  fide  debt  were  consoli- 
dated, and  there  it  was  held  to  be  usurious.  But  this  case  is 
not  law,  as  will,  I  think,  be  hereafter  shown.  The  first  essential 
to  usury  is,  that  there  be  a  loan.  Hawkins,  in  2  vol.  878,  sec.  1, 
says:  **  that  it  is  a  contract  on  the  loan  of  monby  to  give  the 
lender  a  certain  profit  for  the  use  of  it  upon  all  events,  whether 
the  borrower  make  any  advantage  of  it  or  not,  or  the  lender 
suffer  any  prejudice."  It  is  true  that  it  may  take  place  in  re- 
lation to  the  rent  of  lands,  or  the  sale  of  goods,  but  as  applica- 
ble to  this  case,  an  inquiry  into  usury  of  that  kind  cannot  be 
necessary. 

It  is  true  that  the  appellant,  Livingston,  and  the  witness, 
Evertson,  speak  of  the  money  paid  by  the  former  to  the  latter, 
as  a  loan  from  Bush  to  Livingston.  The  transaction,  however, 
must  decide  that  point,  and  not  the  expressions  and  language 
of  the  parties.  Bush  says,  that  Evertson  having  demanded 
payment  of  his  debt,  Livingston  applied  to  him,  and  requested 
him  to  lend  him  a  sum  sufficient  for  that  purpose,  and  offered 
to  secure  the  repayment  thereof  by  procuring  an  assignment 
from  Bush  to  Evertson;  and  that,  accordingly,  on  the  twenty- 
second  of  July,  1799,  the  assignments  were  made  in  due  form 
of  law.  Livingston  states,  that  being  urged  by  his  necessities, 
he  applied  to  Bush  to  borrow  a  sum  of  money  to  pay  off  the 
bonds  and  mortgages,  and  that  Bush,  taking  advantage  of  his 
necessities,  offered  to  loan  him  five  thousand  six  hundred  dol- 
lars for  ninety  days,  if  he  would  allow  him  for  the  forbearance 
four  hundred  dollars,  to  which  he  consented.     That  it  was  then 
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agreed  between  Bush,  Eyertson,  and  himself,  that  Bash  should 
pay  E^ertson  five  thousand  six  hundred  dollars  toward  satisfy- 
ing him  for  the  amount  due  on  the  bonds  and  mortgages,  and 
that  Livingston  sh<)uld  secure  to  Evertson  what  should  remain 
due  for  principal  and  interest;  Evertson  assigning  to  Bush  to 
secure  him  the  repayment  of  the  five  thousand  six  hundred  dol- 
lars, and  also  the  four  hundred  doUaro,  in  pursuance  of  which 
agreement  the  bonds  and  mortgages  were  assigned.  Evertson 
deposes  that  he  understood  and  believed  the  five  thousand  six 
hundred  dollars  paid  him  by  Bush  was  a  loan  from  Bush  to 
Livingston,  and  his  reason  for  so  believing  was  that  the  money 
was  paid  at  the  request  of  Livingston  for  his  sole  benefit.  The 
transaction  between  Bush  and  Livingston  was  substantially 
this:  Bush  to  gain  four  hundred  dollars  for  ninety  days'  for- 
bearing of  five  thousand  six  hundred  dollars  advanced  the 
latter  sum  to  Evertson  for  Livingston,  upon  good  and  valid 
securities,  and  took  the  assignmeiit  as  for  six  thousand  dollars. 

As  between  Evertson  and  Bush  there  can  be  no  question  that 
the  latter  became  invested  with  all  the  right  of  the  former  to 
the  sum  then  actually  due  on  the  bonds  and  mortgages.  Li 
fact  this  payment  was  not  a  loan  to  Livingston,  because  Bush 
paid  it  to  Evertson  as  the  consideration  of  his  assignment.  If 
Evertson  himself,  without  the  intervention  of  Bush,  had  exacted 
four  hundred  dollars,  or  any  other  sum,  from  Livingston  for 
forbearance  for  a  limited  period,  such  exactions,  however  usu- 
rious, would  not  invalidate  the  bona  fide  securities.  In  the  case 
of  PoUard  v.  Scholy,  Cro.  Eliz.  20,  Pollard  sold  to  Scholy  two 
oxen  for  six  pounds  six  shillings  and  eightpence,  payable  at  All 
Saints  next;  on  the  same  day  Scholy  required  a  longer  time; 
Pollard  gave  him  to  the  first  of  May,  Scholy  paying  to  him  for 
forbearance  three  quarters  of  wheat,  which  amounted  to  more 
than  the  legal  interest.  In  debt  for  the  six  pounds  six  shillings 
and  eightpence,  the  defendant  pleaded  this  in  avoidance  of  the 
contract.  The  opinion  of  the  justices  was,  **  that  the  statute 
does  not  make  the  contract  void  which  was  duly  made,  but  doth 
only  avoid  all  contracts  for  usury,  and  this  last  contract  isvoid, 
being  against  the  statute,  but  the  first  was  good  being  made 
bona  fide"  In  2  Hawk.  877,  sec.  17,  is  this  case:  *'A.  was  fairly 
indebted  to  B.  in  one  thousand  one  hundred  and  twenty-five 
pounds,  and  on  A.  desiring  time  to  pay  it,  B.  insisted  that 
one  hundred  and  fifty  pounds  should  be  added  to  the  debt,  as 
he  would  have  nothing  to  do  with  interest.  Accordingly  A. 
gave  him  five  acceptances  for  these  two  sums,  payable  within 
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fourteen  months;  and  it  was  held  that  the  bona  fide  debt  sub- 
fiistedy  unimpeaohed  by  the  subsequent  nsorious  transaction." 
A  reference  to  the  reporter,  from  whom  the  antecedent  decision 
is  taken,  fully  justifies  the  summary  of  the  case  in  Hawkins. 
The  same  principle  is  recognized  in  The  Queen  v.  Sewel^  7  Mod. 
119;  Bex  ▼.  JUen,  Sir  T.  Baym.  196;  Abrahams  t.  Bunn,  4  Burr. 
2253;  and  in  Yin.  Ab.  tit.  Usury,  H.  pi.  6,  it  is  laid  down, 
"  that  if  the  first  contract  is  not  usurious  it  shall  never  be  made 
BO  by  matter  ex  post  facto"  The  case  of  Ferral v.  Shean,  1 
Saund.  294,  is  also  to  the  same  e£Eect,  that  a  bond,  which  was 
good  when  made,  is  not  avoided  by  a  subsequent  usurious  con- 
tract for  delaying  the  day  of  payment. 

All  these  authorities  proceed  on  the  wording  of  the  statutes 
against  usury.  They  forbid  the  taking  more  than  the  rate  of 
interest  prescribed,  and  declare  all  assurances,  etc.,  whereby 
more  shall  be  reserved,  or  taken,  to  be  void.  Now  if,  in  this 
case,  the  bonds  and  mortgages  in  their  creation  were  valid,  if  no 
more  interest  was  reserved  than  the  law  allowed,  bow  can  they 
conformably  to  this  statute,  and  the  universally  concurring  ex- 
positions of  it,  become  void  ?  If  the  mortgages  and  bonds  cannot 
be  effected  by  the  charge  of  usury,  much  less  can  the  assign- 
ment for  the  reason  that  this  is  an  act  between  Evertson  and 
Bush.  Evertson  was  capable  of  parting  with  his  interest  in 
these  securities,  and  Bush  of  taking  it.  Evertson  has  assigned, 
for  an  adequate  consideration,  all  his  right  to  the  bonds  and 
mortgages,  and  this  cannot  be  impeached  on  the  pretense  of 
usury  between  Bush  and  Livingston;  because,  as  Livingston  is 
not  a  party  to  the  assignment,  he  cannot  complain  that  it  is  an 
assurance  by  which  he  is  bound  to  pay  more  than  the  sum  then 
due  on  the  mortgages. 

I  think  the  appellant  not  entitled  to  recover  more  than  the 
five  thousand  six  hundred  dollars,  and  the  interest,  on  two 
principles  independently  of  Livingston's  answer:  1.  When 
Evertson  made  the  assignment,  Livingston,  as  is  proved  by 
Evertson,  gave  him  two  promissory  notes  for  the  balance  beyond 
the  five  thousand  six  hundred  dollars  paid  him  by  Bush.  These 
notes  were  accepted  by  him  as  a  payment  of  so  much  toward 
the  mortgages  and  his  account,  and  have  since  been  actually 
paid  in  full.  The  assignee  of  all  choses  in  action,  excepting 
bills  of  exchange  and  notes,  takes  them  subject  to  all  the  equities 
between  the  original  parties.  Bush,  therefore,  though  assignee, 
nominally,  for  six  thousand  dollars,  can  exact  no  more  than 
Evertson  could,  and  clearly,  by  transactions  between  Evertson 
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and  Livingston,  before  or  at  the  time  of  assignment,  no  more, 
as  between  them,  than  five  thonsand  six  hundred  dollars  could 
be  collected  on  the  bonds  and  mortgages;  But,  2.  From  the 
appellant's  statement  of  his  own  case,  in  connection  with  the 
tostimoDj  of  Evertson,  it  appears,  evidently,  that  the  appellant 
availed  himself  of  the  necessities  of  Livingston  to  obtain  more 
than  legal  interest;  and,  to  use  the  expressions  of  Lord  Mans* 
field,  **  though  the  transaction  itself  may  not  amount  to  usury, 
yet  it  was  taking  a  hard  and  unconscionable  advantage."  Li  the 
case  of  Floyer  v.  Edwards,  Cowp.  116,  it  was  held,  that  money 
thus  claimed  should  not  be  recovered  in  an  action  for  money 
had  and  received.  In  a  court  of  equity,  whose  peculiar  juris- 
diction it  is  to  relieve  in  cases  of  fraud,  and  whose  maxim  it  is 
that  he  who  would  have  equify  must  do  equity,  I  think  there  can  be 
no  doubt  that,  apart  from  the  consideration  of  usury,  the  ap- 
pellant ought  not  to  recover  beyond  the  five  thousand  six  hun- 
dred dollars  and  the  interest.  To  this  I  conceive  him  well  en- 
titled. The  principles  I  have  advanced,  and  the  conclusions  I 
have  drawn,  lead  to  the  most  equitable  and  righteous  result. 
The  appellant  obtains  the  money  really  advanced,  with  interest, 
and  the  respondent  is  relieved  from  the  advantages  attempted 
to  be  taken  of  his  distresses  by  the  appellant. 

It  will  be  observed  that  I  have  abstained  from  any  inquiry 
into  the  correctness  of  the  chancellor's  order  in  point  of  form; 
because,  in  my  opinion,  the  issue,  if  correct  in  form,  would  have 
been  upon  a  point  wholly  immaterial.  The  respondents  could 
never  have  made  out  more  than  Livingston  alleges,  and  on  hia 
allegations,  taking  them  for  true,  my  opinion  has  proceeded  so 
far  as  respects  the  question  of  usury. 

There  remains  only  one  point  necessary  to  be  considered;  that 
is,  whether  this  court  will  finally  decide  the  cause.  In  the  case 
of  Oouvemeur  and  Kemble  v.  Le  Ouen  (1  Am.  Dec.  121),  this 
court,  on  an  appeal  from  the  order  of  the  chancellor  directing 
an  issue,  finally  decided  the  cause  and  directed  the  complain- 
ant's bill  to  be  dismissed.  It  did  so  on  precedents  from  the 
proceedings  of  the  house  of  lords,  in  England,  on  appeals  from 
chancery  and  because  the  whole  merits  of  the  case  were  before 
the  court.  When  it  is  considered  that  there  can  be  no  further 
proofs  in  the  cause,  that  the  whole  merits  have  been  discussed 
and  reviewed,  that  it  will  save  litigation  and  expense,  I  am  my- 
self contented  to  be  bound  by  the  precedent  which  has  been  made. 
In  my  opinion,  the  order  appealed  from  ought  to  be  reversed 
and  an  order  entered  that  the  chancellor  decree  the  respondents 
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to  pay  the  appellant,  hy  a  time  to  be  limited,  fifty^ft  btindred 
dollars,  "witb  interest  from  the  twentj-eecond  of  Jixlj«  1799, 
with  costs  in^  the  court  below  to  be  taxed,  or  that  the  respond* 
ents  be  foreclosed  their  equity  of  redemption* 
Judgment  of  reyersal. 


Wetmorb  V.  Whitb. 

Watbb-ooubsb,  Aobeement  roB  UsB  OF.— If  a  stnam  of  water  be 
ownod  by  two  penons  whose  lands  are  on  opposi^  sides,  and  th«y  agree 
to  erect  mills  on  the  land  of  one  and  turn  the  whole  stream  to  the  mills, 
it  will  be  an  appropriation  of  the  water  to  the  nulls;  and  Aether  held 
jointly  or  in  common,  a  release  of  the  interest  of  one  tenant  in  thrmills 
will  carry  with  it  his  right  to  the  water. 

UsB  OF  Watsb  a^  Appubtenant.— By  a  sale  of  mJiUp  the  water  of  the 
race-way  will  pass  as  an  incident  of  the  property. 

Spbcific  Pebfobhancb  Undeb  Pabol  AoBEEMEirT.  —  Pajmient  of  the 
consideration,  possession,  and  the  making  of  improvements,  will  take 
a  case  out  of  the  statute  of  frauds,  and  are  snfflflient  for  a  decree  lor 
spedfie  performaaoe. 

AmuL  from  the  decree  of  the  chancellor  dismissing^  appel« 
lant'a  bill.  Appellant  filed  his  bill  and  prayed  for  a  writ  of 
injunction  to  restrain  the  respondents  from  molesting  or  disturb- 
ing him  in  the  enjoyment  of  mills,  mill-dam,  and  water  of  the 
Saghqnate  creek,  and  that  be  might  be  qtdeted  in  his  possession 
and  enjoyment  of  them,  and  for  such  other  and  further  as  the 
court  should  direct. 

The  facts  of  the  case  will  snffioienily  appear  from  tfaa  opinion 
of  the  court 

PlaU,  for  appellant 

Oold  ani  Henry,  tor  respondents. 

By  Ck>urt,  Thcmcpson,  J.  The  only  question  litigated  between 
the  parties  is  touching  the  right  to  the  waters  of  the  Sagh- 
qnate creek,  for  the  use  of  the  mills  now  owned  and  occupied 
by  the  appellant  A  brief  statement  of  some  of  the  facts  thrown 
into  the  case,  but  not  controverjbed,  may  aflTord  some  assistance 
in  ascertaining  the  truth  with  respect  to  those  in  dispute.  It  is 
admitted,  that  in  the  year  1788,  the  appellant  was  seised  of  the 
lands  on  the  east  side  of  the  Saghquate  creek,  together  with  an 
equal  moiety  of  the  creek  itself.  That  Hugh  White  was  seised 
of  the  lands  on  the  west  side  of  the  creek,  together  with  the 
other  moiety  of    the  creek,  and  that  being  so  seised,  they, 
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together  Trith  one  Beardsley,  built  a  griBt-mill  and  saw-mill 
upon  the  land  of  the  appellant.  That  a  canal  was  dug  for  the 
purpose  of  diverting  some  of  the  waters  of  the  creek  to  those 
mills.  That  the  parties  continued  to  occupy  them  jointly, 
according  to  their  respective  proportions  therein  for  about 
three  years,  when  the  appellant  purchased  out  the  shares  of  his 
copartners.  The  purchase  from  Hugh  White  was  by  parol  only, 
and  upon  this  the  controversy  between  the  parties  arises,  pre- 
sentiDg  the  following  questions  for  examination :  1.  Whether 
the  appellant  ever  acquired  any  right  to  the  waters  of  the  Sagh- 
quate  creek,  for  the  use  of  the  mills;  2.  If  so,  whether  that 
was  a  temporary  or  a  permanent  right;  3.  Whether  the  pur- 
chase being  by  parol,  the  respondents  can  avail  themselves  of 
the  statute  of  frauds  to  avoid  it. 

The  evidence  appearing  in  the  case  is  partly  written  and 
partly  parol,  as  to  the  applicability  of  which  to  the  subject- 
matter  of  complaint  in  the  appellant's  bill  some  little  difficulty 
and  confusion  arises.  The  vmtten  testimony,  the  article  of 
agreement,  appears  not  to  have  had  for  its  object  the  secunDg 
of  the  water  to  be  diverted  from  the  Saghquate  creek.  It  was 
between  White,  Wetmore  and  Beardsley,  and  was  solely  for  the 
purpose  of  providing  for  the  building  of  the  mills  and  fixing 
the  proportion  of  the  respective  parties  therein.  The  matter  of 
complaint  by  the  appellant's  bill  is  not  for  a  violation  of  the 
articles  of  agreement,  but  for  an  interruption  in  the  use  of  the 
waters  of  the  Saghquate  creek.  This  vmtten  agreement  might 
be  admissible  as  illustrative  of  the  views  and  intentions  of  the 
parties  in  erecting  the  mills,  and  in  some  measure  explanatoiy 
of  the  testimony  of  some  of  the  witnesses;  but  the  right  to  di- 
vert the  water  must  depend  upon  some  other  evidence.  The 
bill  of  complaint,  so  far  as  it  may  refer  to  the  articles  of  agree- 
ment, is  to  be  considered  as  a  histoiy  of  circumstanoes  leading 
to  the  main  subjects  of  inquiry,  the  right  to  the  use  of  the 
water  and  the  purchase  by  Wetmore  from  White.  The  ap- 
pellant alleges,  that  he  purchased  the  shares  of  White  in 
the  mills,  together  vrith  the  privilege  of  the  water,  but  reposing 
confidence  in  the  integrity  and  uprightness  of  White,  he  omit- 
ted to  take  a  conveyance  therefoK  This  ia  the  subject-matter  of 
the  complaint,  to  which  most  of  the  testimony  on  both  sides  is 
pointed,  and  which  the  appellant  alleges  v^as  not  secured  by 
writing. 

The  parol  evidence  on  this  subject  cannot  be  viewed  as  ex- 
planatory of  the  vnitten  agreement,  or  as  a  preliminary  conver- 
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Bation  leading  to  a  contract  consummated  by  the  instrument  in 
writing;  but  relating  to  a  distinct  and  independent  subject.  An 
examination,  therefore,  into  the  original  contract,  respecting 
the  water  in  connection  with  the  sale  of  the  miUs,  and  a  de« 
cree  bottomed  thereon,  would  not,  I  think,  be  traveling  out  of 
the  case,  or  a  violation  of  the  principle  that  the  decree  must  be 
secundum  aUegaia  et  probaia.  That  there  was  a  contract  made 
between  White  and  Wetmore,  relative  to  diverting  the  water 
to  the  mills,  is  manifest  from  the  testimony  in  the  cause,  the 
acts  of  the  parties,  and  the  confessions  of  White.  Th&  extent 
of  that  contract  will  be  hereafter  examined.  To  establish  this 
contract,  there  is  the  united  and  uncontradicted  testimony  of 
three  witnesses. 

Lemuel  Leavenworth,  who  v^as  examined  both  on  the  x>art  of 
the  appellant  and  respondents,  says  the  parties  went  in*  the 
first  place  to  view  the  spot  where  the  mills  are  at  present  sit- 
uated; they  then  viewed  the  land  on  White's  side,  and  it  was 
agreed,  in  conversation,  that  wherever  the  mill  was  erected 
**  there  the  water  should  go."  That  John  Beardsley  was  to  de- 
termine where  the  place  should  be;  and  that  he  determined  in 
favor  of  the  place  where  the  mills  now  are.  To  the  respond- 
ents' interrogatories,  be  answered  that  he  knew  of  a  verbal  con- 
tract for  appropriating  the  waters  of  Saghquate  creek  to  the  use 
of  the  mill  or  mills  to  be  erected  on  the  same.  Amos  Wetmore 
declared  that  he  had  heard  Hugh  White  say  that  wherever  the 
mills  should  be  built,  there  the  water  should  ^o.  John  Beards- 
ley  swore  that  it  was  agreed  between  Hugh  White  and  Wetmore 
that  wherever  the  mills  should  be  built  there  the  water  should 
go.  In  conformity  to  this  agreement,  we  find  the  parties  dig- 
ging a  canal,  building  a  dam  across  the  Saghquate  creek,  and 
turning  the  water  to  the  mills.  White  in  his  answer,  I  think, 
impliedly  admits  that  there  had  been  a  contract  relative  to  the 
water;  though  he  says  the  plan  "  for  securing  it"  had  not  been 
matured  or  carried  into  effect;  evidently,  I  conceive,  alluding 
to  its  not  having  been  reduced  to  writing. 

If,  then,  there  was  an  agreement  to  divert  the  natural  course 
of  this  creek,  the  object  clearly  was  for  the  use  of  the  mills. 
The  same  reason  that  existed  at  first  for  turning  the  water  would 
continue  to  exist  as  long  as  the  mills  remained.  By  a  sale  of 
the  mills,  generally,  I  should,  therefore,  incline  to  think  the 
water  would  pass  as  an  incident  to  them,  vnthout  any  special 
provision.  A  contrazy  inference  would  be  against  every  reason- 
able intendment.    Supposing  the  water  thus  diverted  had  been 
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the  only  water  to  sapplj  the  mills,  would  there  have  been  a 
doubt  as  to  the  intention  of  the  parties  ?  The  qoantiiy  of  water 
cannot  materiallj  alter  the  case;  and,  indeed,  it  was  not  denied 
on  the  argument  but  that  the  appellant  had  acquired  a  right  to 
the  use  of  the  water,  co-extensiye  with  the  duration  of  the  mills 
first  built.  But  it  was  not  necessary  to  say  the  right  to  the 
water  passed  as  an  incident  to  the  mills  in  the  sense  above  men* 
tioned;  or  that  the  appellant  acquired  this  right  at  the  time  he 
pnrehased  the  mills.  It  was,  I  think,  amply  secured  1^  a  prior 
contract;  fmd  this  will  account  for  the  language  of  some  of  the 
witnesses,  and  the  guarded  expressions  in  the  respondents'  an* 
swer. 

Anna  Barnard,  a  witness  on  the  part  of  the  respondents,  tes« 
tified  that  she  was  present  at  the  time  of  the  sale,  and  that 
White  sold^'  his  right  and  interest"  in  the  mills,  and  delir^red 
up  his  right  to  the  mill  and  mill-irons,  but  does  not  recollect 
that  anything  was  said  respecting  the  wateraof  the  creek.  The 
reason' of  tills,  'probably,  was  because  the  parties  considered 
the  use  of  the  waters  provided  for  by  the  former  contract  made 
before  the  mills  were  erected.  Hugh  White,  in  his  answer,  adr 
mits  that  he  sold  his  shares  in  the  mills  to  the  appellant,  for  the 
oonsideratiou  of  seventy-five  pounds,  and  that  the  purchase 
money  has  been  duly  paid.  But  says,  **  at  the  time  of  his  re<^ 
linquishing  his  shajres  no  mention  was  made  of  any  right, 
interest,  or  privilege  in  the  waters  of  the  said  creek,  nor  was  any 
such  right  or  privilege  included  in  the  said  contract  of  sale  ot 
the  said  mill."  With  truth,  probably,  he  might  so  dedare,  be*- 
cause  it  was  not  necessary  to  say  anything  on  the  subject,  or 
include  it  in  the  sale,  it  having  been  provided  for  by  another 
agreement.  This  he  does  not  undertake  to  deny.  He  only 
says  the  plan  was  not  matuJred  and  carried  into  e£Eect;  by  which 
I  understand  him  to  mean,  as  I  before  observed,  that  no  writ* 
ings  were  entered  into,  deeming  them  necessary  to  mature  and 
perfect  the  contract.  J  the  more  readily  adopt  this  construction 
of  this  part  of  the  answer,  because  it  reconciles  it  with  the  eyU 
dence.  For  if  White  meant  to  be  understood  that  no  contract 
whatever  had  at  any  time  been  made  respectiug  the  water,  he 
stands  contradicted  by  three  witnesses.  I  consider  the  effect  of 
this  agreement  as  an  appropriation  of  the  water  to  the  use  of 
the  mills;  that  it  thereby  became,  in  some  measure,  an  appur* 
tenance  to  them;  and  that  under  such  circumstances  a  grant  of 
the  principal  subject  would  pass  the  water  as  an  incident. 

The  next  inquiry  is,  whether  this  contract  vested  a  perma* 
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nenty  or  onlj  a  temporazy  right  to  the  nee  of  the  water.  If  I 
am  correct  in  the  construction  giyen  to  White's  answer,  it  is  not 
such  a  denial  of  the  contract  as  to  bring  it  within  the  role  of 
eqnitj,  making  it  necessary  to  establish  it  bj  the  testimony  of 
more  than  one  witness.  That  rule  can  only  be  applied  to  cases 
where  the  answer  is  a  clear  and  positiye  denial  of  the  fact: 
Le  Neve  v,  Le  Neve^  1  Yes.  66.  But  admitting  the  answer  io  be 
a  direct  denial  of  any  contract  respecting  the  water,  I  should 
not  consider  it,  under  the  circumstances  of  the  case,  as  coming 
within  that  rule.  It  is  impeached  by  the  testimony  of  several 
witnesses,  and  there  are  other  facts  and  circumstances  corrobo- 
rating the  testimony  of  Beardsley  on  this  subject:  Walton  y. 
Eobba,  2  Atk.  19;-  Only  v.  Walker,  3  Id.  407;  Amot  v.  Brisco,  1 
Yes.  97.  If  Beardsley's  testimony  is  to  be  received  as  com* 
petent  evidence  upon  which  to  ground  a  decree,  under  the  above 
rule,  it  establishes,  beyond  all  possibility  of  doubt,  a  permanent 
right  in  the  appellant  to  the  water,  for  the  use  of  the  mills. 
Beardsley  being  acquainted  with  the  whole  transaction  leading 
to  and  attending  the  building  of  the  mills,  gives  a  yery  minute 
account  respecting  the  business,  and  declares  most  unequivo- 
cally that  the  agreement  was  that  the  water  diverted  from  the 
main  channel  of  the  creek  was  to  be  for  the  supply  of  the  mills 
forever.  In  this,  he  stands  in  some  measure  corroborated  by 
the  testimony  of  Leavenworth  and  Wetmore,  who  say  that  it 
was  agreed  that  wherever  the  mills  should  be  built,  there  the 
water  should  go.  The  latter  declared,  also,  that  when  White 
sold  his  right  and  title  in  the  mills  to  the  appellant,  he  sup- 
posed the  use  of  the  water  perpetually  was  intended  to  be  sold. 
It  is  said,  however,  that  Beardsley  has  so  contradicted  him- 
self with  respect  to  the  consideration  paid  by  Wetmore  to 
White  for  the  water,  that  he  is  unworthy  of  credit.  This  alle- 
gation I  do  not  think  well  founded.  In  his  answer  to  the  ap- 
pellant's interrogatories,  on  this  first  point,  he  says  that  White 
was  to  have  one-fourth  part  of  the  mill,  on  account  of  his  al- 
lowing the  water  to  be  turned  from  the  main  creek  for  the  use 
of  the  mill  forever,  and  for  digging,  draining  and  turning  the 
water;  and  in  consideration  of  other  things  mentioned  in  a  cer- 
tain written  contract.  In  his  answer  to  the  respondent's  inter- 
rogatory, he  says  the  consideration  that  Wetmore  paid  White 
for  the  use  of  the  water  was,  that  the  waters  overflowed  the 
lands  of  Wetmore,  and  that  White  was  to  have  one-fourth  part 
of  an  acre  of  land  forever,  with  the  mills  erected  thereon;  one- 
fourth  of  the  grist-mill,  and  one-third  of  the  saw-mill,  and  that 
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he  supposed  the  said  contract  was  completely  finished  and  car- 
ried into  effect.  The  latter  examination  is  more  full  and  cir- 
cumstantial than  the  former,  but  is  not,  I  think,  so  essentially 
variant  as  to  discredit  the  witness.  There  is  to  me  internal  evi- 
dence arising  from  the  nature  of  the  establishment  and  the  acts 
of  the  parties,  fortifying  the  conclusion  that  it  was  the  inten- 
tion X>t  the  parties  that  so  much  of  the  water  of  the  Saghquate 
creek  as  was  necessary  for  the  use  of  the  mills  should  be  per- 
manently appropriated  to  that  object.  A  contrary  conclusion 
would  lead  to  great  doubt  and  uncertainty.  If  the  appropria- 
tion was  considered  as  co-extensiye  with  the  necessity  that  at 
first  existed  for  mills  at  that  place,  its  termination  would  de- 
pend upon  mere  matter  of  opinion.  If  with  the  duration  of 
the  mills  first  erected,  doubts  might  arise  to  what  extent  repairs 
might  be  made  for  the  purpose  of  contintiing  the  old  mills; 
and  to  say  that  they  should  be  suffered  to  go  to  decay,  without 
any  repairs,  would  be  doing  Tiolence  to  the  understanding  of 
the  parties.  Public  accommodation  and  private  emolument 
were  probably  the  primary  inducements  for  building  the  mills 
and  diverting  the  water;  the  same  reasons,  for  anything  that 
appears,  now  exist  for  their  continuance. 

The  conduct  of  White  in  not  disclosing  to  Wetmore,  at  the 
time  of  selling  the  mills,  his  claim  of  restoring  the  water  to 
its  original  channel,  his  sleeping  so  long  upon  this  claim,  and 
permitting  the  appellant  to  expend  his  money  in  repairing  and 
rebuilding  the  mills,  were  unconscientious,  and  form  stroiig 
grounds  for  the  interposition  of  a  court  of  equity:  East  Ind.  Co. 
V.  Vincent,  2  Atk.  83.  It  is  true  the  respondent,  Hugh  White, 
swears  that  he  verily  believes  he  apprised  Wetmore  of  his 
claims  before  the  mills  were  taken  down  or  destroyed.  This  I 
do  not  think  entitled  to  much  weight.  If  the  fact  would  war- 
rant it,  he  ought  to  have  sworn  positively,  and  not  merely  as  to 
his  belief.  Besides  it  is  rendered  highly  improbable  by  his  ac- 
quiescence for  five  years  together.  Much  was  said  on  the  argu- 
ment respecting  the  injury  which  the  diversion  of  the  water 
would  occasion  to  the  respondents'  meadows,  and  much  of  the 
testimony  in  the  cause  was  pointed  to  that  object.  This  testi- 
mony is  vague,  uncertain,  and,  in  my  opinion,  irrelevant.  If 
testimony  of  this  kind  was  proper  at  all,  as  furnishing  a  clue  to 
the  intent  and  understanding  of  the  parties,  it  should  have  been 
confined  to  the  time  when  the  contract  was  made;  and  on  that 
subject  we  have  the  estimation  of  White  himself;  for  it  appears 
from  the  testimony  of  Beardsley  that  he  considered  the  water  ol 
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BO  little  use  to  him,  and  the  establishment  of  the  mills  so  un-> 
promising  in  point  of  profit,  that  he  offered  to  give  the  appel- 
lant and  Beardslej  the  use  of  the  water  forever,  together  with  a 
barrel  of  pork,  if  thej  would  build  a  grist-mill  and  saw-mill 
alone,  and  he  to  have  no  concern  with  them. 

The  appellant's  claim  resting  altogether  upon  parol  contracts,, 
it  becomes  necessary  to  examine  whether  any  obstacle  to  relief 
is  interposed  by  the  statutes  for  the  prevention  of  frauds.  I 
think  there  is  not.  It  is  an  established  rule  in  equity  that  a 
parol  agreement  in  part  performed  is  not  within  the  provisions 
of  the  statute:  1  Fonb.  182,  and  the  cases  there  cited;  Lacon  v. 
Merlins,  8  Atk.  4.  To  allow  a  statute  having  for  its  object  the 
prevention  of  frauds  to  be  interposed  in  bar  of  the  performance 
of  a  parol  agreement  in  part  performance  would  evidently  en- 
courage the  mischiefs  the  legislature  intended  to  prevent. 
Money  laid  out  in  improvements  is  considered  a  part  execution 
of  a  contract:  Pow.  on  Oont.  296.  So  also  possession,  delivered 
in  pursuance  of  an  agreement,  is  such  a  degree  of  performance 
as  to  take  a  contract  out  of  the  statute:  Id.  299.  Payment  of 
the  consideration  money  has  always  been  held  as  a  part  per- 
formance: Lacon  v.  Msrtins,  8  Atk.  4. 

The  case  before  us,  I  think,  clearly  falls  within  these  rules. 
The  consideration  money  has  been  paid,  possession  taken,  and 
valuable  improvements  made;  I  can,  therefore,  see  no  objection 
against  granting  the  appellant  such  relief  as  will  quiet  him  in 
the  permanent  enjoyment  of  the  water  for  the  use  of  the  mills 
to  the  extent  the  same  was  used  and  enjoyed  at  the  time  he 
purchased  them  from  the  respondent,  Hugh  White.  This  is 
sufficiently  certain  and  definite  for  a  decree  of  specific  perform- 
ance. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  ooori  of 
chancery  ought  to  be  reversed. 

Judgment  of  reversal  unanimously. 

Referring  to  this  case  in  Ham  v.  Ooodrkh,  38  N.  H.  38»  it  is  remarked: 
"In  Wetmore  v.  Whiiet  it  is  said  by  Thompson*  J.,  that  payment  of 
the  consideration  money  has  always  been  held  to  be  part  performance;  but 
the  opinion  thus  expressed  is  not  based  upon  a  review  of  the  authorities, 
and  the  only  case  cited  in  support  of  the  position  is  the  case  ot  Lacon  v. 
Mertms,  Like  the  dictum  of  Lord  Hardwicke  in  that  case,  the  opinion  of 
Thompson,  J.,  is  extrajudicial— the  same  facts— possession  delivered  anif 
money  expended  in  improvements,  existing  in  that  case  as  in  the  case  ot 
Lacon  y.  Mertina." 

Both  Story  and  Willard,  in  their  works  on  Equity  Jurisprudence,  notice 
lliis  case  as  authority  on  the  point  of  specific  performance  beini;^  decreed, 
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under  a  parol  agreemmit,  when,  there  hat  been  a  part  perfoimanoe:  See  1 
Story  Eq.  see.  761;  Willard  Eq.  285.  The  case  is  also  dted  hj  AngoU  on 
Water-oonrses»  sees.  107, 159,  820;  and  Washbnme  on  Easements,  45.  The 
latest  anthoritatiTo  indorsement  of  the  case  in  New  Totk  is  in  Bifon  t. 
Jkm,  84  N.  ¥•  812^  on  the  point  of  specific  peitomanoe. 


MuNBO  V.  Allairb.* 

raOAzm'GAflEi.iss.] 

BZBOUTOB  PuBCHAsmo  TRUST  ESTATE.— Where  a  power  is  glTen  to  an 
executor  to  sell  for  the  benefit  of  a  third  person,  a  purchase  by  the 
executor  from  his  ee$tui  que  trutt  is  not  favored  in  oquil^,  and  he  cannot 
TWRffifjiin  a  bill  for  a  specific  performance  based  on  such  purchase. 

Sams,  when  Allowable.— It  seems  that  a  purchase  by  a  trustee,  who  is 
also  a  eetM  que  tnut,  may  be  sustained,  if  it  be  to  save  the  property 
from  loss. 

Appeal  from  an  order  of  the  chancellor,  oyermling  appel* 
lants'  demurrers  to  respondent's  bill.  The  principal  facta 
appeared  as  follows;  Allaire,  the  respondent,  and  one  Griffon 
and  Mary  Palmer,  the  wife,  were  the  executors  of  the  estate  of 
Benjamin  Palmer,  deceased.  Allaire  ent>ered  into  an  agree- 
ment with  Maiy  Palmer,  also  the  principal  legatee,  for  the 
purchase  of  the  estate,  agreeing  to  give  therefor  six  hundred 
pounds,  and  engaging  to  pi^  all  the  charges  against  the  estate. 
Hary  Palmer  accordingly  executed  a  conveyance  of  the  prop- 
erty, real  and  personal,  to  Allaire,  promising  further  assur- 
ances should  this  conveyance  prove  defective,  and  took  from 
Allaire  a  bond  for  three  hundred  and  twenty  pounds,  the 
purchase  money  remaining  unpaid,  and  a  mortgage  of  the 
property  to  secure  the  same.  Subsequent  to  this  transaction 
Munro  and  Sniffin,  with  full  notice  thereof,  purchased  the 
premises  fropi  Mary  Palmer,  and  took  possession  of  the  greater 
portion  of  the  estate.  Whereupon  Allaire  filed  his  bill  against 
Munro,  Sniffin,  Mary  Palmer  and  Ghiffien  for  an  accounting  on 
the  part  of  Munro,  and  a  specific  performance  of  the  agree- 
ment between  Mary  Palmer  and  Allaire  for  further  assurance. 
Demurrers  to  this  bill  were  interposed,  which  being  overruled 
liy  the  chancellor,  an  appeal  was  taken  to  this  court. 

Benson,  J.  This  is  an  appeal  from  the  orders  of  the  court  of 
chancery,  overruling  the  several  demurrers  of  the  appellants  to 
the  respondent's  bill.  The  intent  of  the  respondent's  bill  in 
the  court  of  chancery  is,  that  he  may  have  a  specific  perf orm- 

•ThiacaaelsreiMrtedoiitof  Its  chronological  order  tiyOtlneStlrat  it  Is  oonBld««4lMil 
lo  glT»  the  OMSB  in  the  order  u  reported  by  him. 
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Bnoe  of  hid  agreement  with  the  appellant^  Mary  Palmer,  wherebj 
she  bound  herself  to  convey  to  him,  bj  good*  and  sufficient 
conveyances  in  the  law,  all  her  estate,  right,  title  and  interest, 
whatever,  to  the  estate  of  her  late  husband,  and  that  he  may 
receive  a  more  perfect  assurance  and  conveyance  of  the  said 
estate. 

To  that  end  the  other  appellants  are  also  brought  into  court, 
either  as  confederates  with  her,  or  as  subsequent  purchasers 
from  her  with  notice.  Several  questions  have  been  raised  and 
argued  by  the  counsel  on  boih  sides.  An  opinion  by  the  court 
t>n  each  of  these  questiolns  would  be  unnecessary.  It  is,  there* 
fore,  to  be  forborne,  it  being  sufficient  for  a  decision  against 
the  respondent,  that  he  had  at  any  time,  as  a  tmstee,  a  power 
over  the  property  so  agreed  to  be  conveyed;  and  whether  this 
property  existed  in  the  shape  either  of  money  or  of  land, 
makes  uo  <lifference.  The  demurrers  by  the  appellants,  there* 
fore,  were  well  taken,  it  being  a  principle  that  a  trustee  can 
never  be  a^purohaser;  and  I  assume  it  as  not  requiring  proof, 
Uiat  this  priticiple  must  be  admitted  not  only  as  established  by 
adjudication,  bat  also  aafoaiided  in  indispensable  necessity,  to 
ps&veni  that  great'  inlet  of  fraud,  and  those  dangerous  conse* 
quenoes  which  would  ensue  if  trustees  might  themselves 
become  purchaser^,  or  if  they  were  not  in  every  respect  kept 
within  compass.  Although  it  may,  however,  seem  hard  that 
the  trustee  should  be  the  only  person  of  all  mankind  who  may 
not  purchase;  yet,  for  the  very  obvious  consequences,  it  is 
proper  the  rule  should  be  strictly  pursued,  and  not  in  the  least 
relaxed.  Therefore,  far  from  discerning  the  respondent's  case 
as  an  exception,  supposing  the  rule  to  be  only  general  and  not 
universal,  I  would  remark  that  notwithstanding  the  averment 
in  the  bill,  that  Mary  Palmer  fully  understood  the  agreement 
and  conveyance,  and  independent  of  the  circumstance  that  she 
was  not  able  to  read  or  write,  whoever  will  merely  look  at  the 
conveyance,  which  is  set  forth  at  large  in  the  bill,  will  instantly 
perceive  that  the  parties^  or  other  persons  who  are  named  in 
the  bill,  as  friends  or  agents  in  the  transaction,  did  not  know 
what  she  had  by  the  agreement  agreed  to  convey;  whether  an 
estate  in  the  land,  or  her  eventual  interest  in  the  money  to 
arise  by  the  sale  of  the  land;  or  in  what  manner,  or  to  what 
extent  these  acts  were  susceptible  of  effect,  or  even  whether 
they  were  not  altogether  nugatory.  The  conduct  of  the  parties, 
and  every  other  person  having  any  other  agency  in  a  bargain 
BO  made^  without  due  knowledge  or  advertisement,  is,  to  say 
the  least  of  it,  indiscreet,  irregular,  unfit,  and  certainly  to  be 
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discountenanoed.  I  am,  therefore,  satisfied  of  the  jastness  of 
this  principle/ihat  a  court  of  equity  ought  never  to  aid  a  party 
to  have  the  bargain  enforced  or  perf ected,  with  intent  that  anj 
profit  or  advantage  should  be  taken  by  it;  the  interposition  of 
the  court,  if  any,  should  be  only  to  avoid  or  relieve  against  a 
loss  or  damage. 

The  principle,  as  quoted  from  the  adjudications,  is  in  terms 
without  qualification  or  exception.  A  trustee  can  never  be  a 
purchaser,  etc.,  and,  without  some  explanation,  I  may  possibly 
be  considered  as  understanding  it  in  its  apparently  absolute 
sense.  I  will,  therefore,  briefly  mention  that  the  cases  where 
the  suit  is  against  a  trustee  to  set  aside  a  purchase,  he  having 
procured  the  requisite  formal  legal  title,  are  to  be  disiingmshed 
from  those  where  the  suit  is  by  him  to  effectuate  a  purchase, 
either  by  having  the  thing  purchased  decreed  to  him  specifically, 
or  by  having  the  means  decreed  to  him  whereby  he  may  recover 
at  law.  That  in  the  latter  case,  it  appears  to  me  that  the  rule 
is  to  apply  as  unlimitedly  as  it  is  expressed;  but  that,  in  the 
former  case,  a  court  of  equity  will  not  always  interfere  as  of 
course;  for,  if  the  cesiuia  que  trtist  will  agree  to  allow  the  pur- 
chase, it  may  be  allowed  without  fear  from  the  precedent;  and 
that  it  is  not,  in  every  instance,  indispensable  that  all  the  cestuii 
que  iruat  should  agree  to  waive  the  implied  fraud;  it  may  be 
sufScient  for  a  majority,  or  such  other  number  or  proportion  of 
them,  to  agree,  as  that,  according  to  the  circumstances  of  the 
case,  it  may  be  presumed  there  was  no  fraud  in  fact.  It  only 
remains  to  be  noticed  that  if  the  agreement  and  conveyance  are 
to  be  without  effect,  Mary  Palmer  ought  not  to  retain  the  bond 
and  mortgage  against  ihe  respondent.  She  is,  nevertheless, 
entitled  to  hold  them  until  he  shall  make  her  an  offer  to  relin- 
quish the  agreement,  and  to  deliver  up  the  conveyance  he  now 
holds  against  her  to  be  canceled.  It  is  not  possible  for  the  re- 
spondent to  allege  an  offer  to  that  purpose,  and  to  conform  the 
prayer  of  his  bill  and  his  petition  to  it,  in  consequence  of  any 
answer  which  the  appellants  could  be  compelled  to  make  to  the 
bill,  and  it  is  a  rule  that  every  decree  must  be  according  to  the 
form  of  the  petition;  so  that,  if  the  respondent  is  to  be  relieved 
against  the  bond  and  mortgage,  he  must  proceed  de  novo,  and 
as  he  shall  be  advised. 

My  opinion  is,  that  the  order  appealed  from  be  reversed. 

Judgment  of  reversal. 

See  the  case  of  Bergen  v.  Bennett,  anie,  281,  on  the  point  of  a  tmstee'fi 
purchase  of  the  trust  property. 
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Gabretsie  V.  Van  Ness. 

[1  TuMMuunom,  90.] 

LiABiLirT  OF  Absionob  OF  BoND. — The  assignee  of  a  lumd  ctimot 
sustain  an  action  against  the  assignor  on  the  failnre  of  the  ohligor  to 
pay  hj  Tirtoe  of  the  assignment  only. 

Axmov  by  the  assignee  of  a  bond  against  the  assignor.  The 
declaration  contained  two  counts:  1.  A  special  count  stating 
the  assignment,  the  recovery  of  a  judgment  against  Yandel, 
the  maker  of  tbe  bond,  and  the  return  of  the  execution  unsatis- 
fied; 2.  A  count  for  money  had  and  received. 

!nie  cause  was  tried  before  Pehninoton,  J.,  at  the  Septembef 
circuity  1804,  when  it  was  agreed  that  the  verdict  should  be 
taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move 
the  court  in  banc  to  set  aside  the  verdict,  and  for  a  nonsuit,  on 
the  question  of  law  arising  in  the  case. 

WiUiamsan,  for  the  defendant,  in  support  of  the  motion  for 
nonsuit,  contended  that  assignment  implied  no  covenant  of 
iiidemnity,  but  was  only  an  agreement  that  the  assignee  might 
receive  the  money  to  his  own  use:  Wood's  Inst.  281;  12  Mod. 
655;  1  Lord  Baym.  683;  2  Id.  1242;  1  Str.  450;  1  DaUas449, 
255;  Addison's  Bep.  55;  Kirby,  50.  No  notice  of  demand 
and  non-payment  had  been  averred  and  proved.  The  implied 
warranty  was  as  to  the  ownership,  not  to  the  value:  2  Bl.  Com. 
452.  It  does  not  appear  that  any  money  had  been  actually 
received,  which  is  necessary  to  support  the  action  for  money 
had  and  received. 

McWhorter  and  Stockton  contended,  on  behalf  of  the  plaintiff, 
that  the  assignee  of  a  bond,  by  virtue  of  the  assignment,  could 
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recoTer  of  the  assignor,  in  case  of  the  failure  of  the  obligor* 
upon  the  implied  promise.  An  action  of  covenant  might  be 
maintained  on  the  word  asEign:  12  Mod.  554;  1  Id.  113;  2 
Lord.  Bajm.  1242.  The  aasignmetit  was  evidence  of  the  pay- 
ment of  money  sufiScient  to  support  an  action  for  money  had 
und  received:  Machve  v.  Davis,  2  Washington,  219.  (1  Am.  Dec, 
4820 

EiaKPAifiicx,  0.  Jf.  By  the  principles  of  the  common  law,  a 
bond,  being  a  chose  in  action,  could  not  be  assigned  or  granted 
over.  It  was  thought  to  be  an  encouragement  to  litigiousness, 
and  to  cover  maintenance,  to  suffer  a  man  to  make  over  to 
another  a  mere  right  of  going  to  law.  This  nicety,  however, 
came  in  process  of  time  to  be  in  some  measure  disregarded;  and 
though  the  assignment  was  in  form  but  an  appointment  of  an 
attorney  to  sue  for  and  recover  the  money  due  in  the  name  of 
the  obligor,  yet  where  it  was  made  for  valuable  consideration 
even  courts  of  law  would  take  notice  of  the  real  interest  of  the 
parties,  and  protect  the  assignee.  The  legislature,  however, 
have  thought  fit  to  change  the  law  in  this  respect,  and  have 
declared  that  assignments  of  bonds  shall  be  good  and  effectual 
in  the  law,  and  that  the  assignee  may  maintain  an  action  of 
debt  thereupon  in  his  own  name.  Instead  of  being  the  agent 
or  attorney  therefore  of  the  obligor  to  receive  the  money,  with 
an  equitable  lien  thereupon  to  reimburse  himself  for  what  he 
may  have  advanced  on  the  assignment,  the  assignee,  by  this 
act,  becomes  the  absolute  owner  of  the  property.  Bonds  1^ 
this  means,  like  personal  chattels  in  possession,  are  thrown  int<> 
open  market. 

The  question  is,  shall  the  assignor  be  liable  on  the  assignment 
in  case  the  obligor  fails?  It  is  admitted  on  all  hands,  that  there 
is  nothing  in  the  act  making  bonds  assignable  that  can  at  all 
affect  this  question.  It  must  be  determined  upon  general 
principles.  The  case  of  Deering  v.  Ihrrington,  in  1  Mod.  113, 
has  been  cited  by  the  plaintiff's  counsel,  to  show  that  the  word 
assign  in  itself  implies  a  covenant,  and  is  sufficient  to  support 
this  action.  But  this  case,  I  think,  has  been  misapprehended. 
It  is  more  fully  stated  in  12  Mod.  554.  There  one  had  assigned 
all  the  money  that  should  be  allowed  him  by  the  town  of  Ham- 
burg  in  lieu  of  his  share  of  a  certain  ship;  but  afterward  him- 
self received  the  money;  and  for  this  money  the  action  was 
brought,  and  it  was  adjudged  for  the  plaintiff.  This  was  a  receiv- 
ing of  the  money  by  the  assignor  himself,  contraiy  to  his  con- 
tract   It  has  no  resemblance  to  the  present  case.    Again,  it  is 
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said  that  an  aetion  would  He  bj  the  assigiiee  against  the'aasignor 
of  a  promissory  note,  which  is  a  chose  in  action,  before  the  8 
and  4  of  Ann,  which  puts  promissory  notes  on  the  same  footing 
with  inland  bills  of  exchange;  and  for  this  the  ease  of  Lambert 
▼.  Oakea  is  cited  from  1  Ld.  Baym.  443.  And  it  is  urged  that 
upon  the  same  principle,  an  action  will  lie  by  the  assignee  against 
tiie  assignor  of  a  bond.  It  is  manifest,  from  2  Ld*  Baym.  767, 
as  well  as  from  3  Bac.  605,  that  sundry  attempts  were  made  be* 
fore  the  statute  of  Ann  to  bring  promissory  notes  themselves 
within  the  custom  of  merchants,  by  considering  them,  and 
likening  them  to  bills  of  exchange;  and,  indeed,  it  would 
seem  that  this  potion  had  prevailed  to  a  considerable  extents 
The  probability  is  that  to  aid  these  attempts,  and  in  conformity 
with  the  notion,  indorsements  were  made  in  the  common  form 
of  bills  of  exchange;  and  that  they  were  really  considered  as 
new  bills  drawn  on  the  ground  of  tiie  money  due  on  the  notes. 
Lord  Mansfield  says,  in  2  Burr.  676,  that  the  indorsement  of  a 
note  is  an  order  by  the  indorser  upon  the  maker  of  the  note,  his 
debtor  by  the  note,  to  pay  the  indorsee.  And  this  is  the  very 
definition  of  a  bill  of  exchange.  Though  the  courts,  therefore, 
successfully  resisted  the  attempt  to  bring  the  notes  themselves 
within  the  custom  of  merchants,  yet  the.  indorsements,  being 
probably  in  form,  and  certainly  in  their  substance,  bills  of  ex« 
change,  were  declared  upon  and  recognized  as  such.  The  in* 
dorser  became  liable  upon  the  custom  of  merchants,  and  not 
upon  any  implied  covenant  or  promise  contained  in  the  indorse* 
ment,  distinct  from  that  raised  by  such  custom.  In  the  case  of 
Lambert  v.  Oakes,  it  was  holden,  in  substance,  that  the  indorsee 
had  but  to  demand  the  money  of  the  maker  of  the  note,  and  if 
it  were  refused,  he  had  his  action  against  the  indorser;  and  that 
for  the  whole  amount,  even  though  it  had  been  indorsed  upon 
a  discount.  Now  can  it  be  pretended  that  this  would  be  the 
efifect  of  an  assignment  of  a  bondf  Is  there  any  case  to  give 
color  to  such  a  construction?  I  can  find  none.  Bonds  are  in- 
struments of  a  different  nature.  They  are  made  for  different 
purposes;  for  more  permanent  securities;  for  payment  of  money 
usually  at  more  distant  days.  They  never  have  been  cast  into 
the  mercantile  world,  and  passed  as  cash  from  hand  to  hand  like 
notes  and  bills,  neither  in  this,  nor,  so  far  as  my  information 
goes,  in  any  other  country.  With  the  principles  of  the  law 
merchant,  as  negotiable  paper,  they  are  altogether  unconnected. 
A  case  has  been  cited  as  determined  in  this  court  some  years 
ago,  in  which  this  question  arose,  and  in  which  the  action  was 
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sustained.  I  mean  the  case  of  Mehdon  ▼.  Bamd.  I  remember 
that  case.  I  was  the  attorney  on  record  for  the  plaintiff,  and 
the  decision  was  so.  It  is  to  be  remembered  that  before  the 
act  making  bonds  assignable,  the  assignee,  as  I  have  before 
stated,  was,  in  contemplation  of  law,  bat  the  attorney  or  agent 
of  the  obligee  to  recover  the  money,  with  a  lien  upon  it,  when 
recovered,  to  reimburse  himself  for  what  he  had  advanced.  If, 
therefore,  he  made  use  of  all  that  diligence  for  the  recovery  of 
which  a  faithful  agent  or  attorney  ought  to  use,  and  the  money 
were  notwithstanding  lost,  it  was  lost  to  the  assignor,  and  that 
upon  the  strictest  legal  principles.  The  only  question  in  those 
cases  between  the  assignor  and  the  assignee  was  of  due  dili- 
gence. And  the  case  turned  upon  this  question  in  MeheUm  v. 
Bamei. 

But  now  that  bonds  are  made  assignable  in  law,  that  the 
properiy  absolutely  passes  by  the  assignment,  and  that  they  are 
put  upon  the  same  footing  with  personal  property  in  possession, 
the  buying  and  selling  of  them  must  be  governed  by  the  same 
law.  This  law  is  laid  down  in  2  Bl.  Com.  455:  *'  A  purchaser 
of  goods  and  chattels  may  have  a  satisfaction  from  tiie  seller, 
if  he  sells  them  as  his  own,  and  the  tiUe  proves  deficient,  with- 
out any  express  warranty  for  that  purpose.  But  with  regard 
to  the  goodness  of  the  wares  so  purchased,  the  vendor  is  not 
bound  to  answer,  unless  he  expressly  warrants  them  to  be  sound 
and  good,  or  unless  he  knew  them  to  be  otherwise,  and  hath 
used  any  art  to  disguise  them,  or  unless  they  turn  out  to  be 
different  from  what  he  represented  them  to  the  buyer."  This 
I  take  to  be  the  correct  principle  of  the  common  law.  And 
however  it  may  have  been  made  to  bend  to  the  equitising  ima* 
ginations  of  some  lawyers  of  late  in  England,  yet  still  it  is  the 
law  of  New  Jersey.  In  the  case  before  us,  there  was  no  pre- 
tense of  warranty  given  in  evidence,  or  of  concealment  or  dis- 
guise, or  of  misrepresentation.  It  was  pretended,  it  is  true, 
to  set  up  some  parol  averment  at  the  time  of  the  assignment, 
but  it  was  overruled  by  the  judge  who  tried  the  cause,  and,  I 
think,  upon  the  soundest  principles.  As  to  the  doctrine  of  the 
consideration  having  failed,  it  has  no  application  here,  nor 
indeed  is  it  insisted  upon  by  the  plaintiff. 

Upon  the  whole,  I  am  of  opinion  that  the  bonds  and  bills  for 
payment  of  money,  under  the  act  of  the  legislature,  may  be 
bought  and  sold,  subject  to  the  provisions  therein  mentioned, 
in  the  same  manner  as  other  personal  things  in  possession:  that 
the  seller  is  subject  to  no  hidden  covenant,  promise  or  fetch. 
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but  that  the  transaction  most  rest  upon  the  same  general  prinr* 
ciples  which  govern  all  other  sales  of  personal  chattels.  In  my 
opinion,  therefore,  there  must  be  a  judp^ment  of  nonsuit. 

BossELL,  J.  This  cause  rests  on  the  single  point  whether  the 
assignor  of  a  bond  is  liable  to  the  assignee  should  the  obligor 
be  unable  to  pay  the  sum  conditioned  for  in  the  bond.  I  have 
never  understood  that  he  was,  provided  due  diligence  was  used 
by  the  assignee,  and  until  I  heard  this  question  so  ably  argued 
at  this  bar,  had  not  a  doubt  on  the  subject.  I  confess,  from  the 
many  authorities  cited  by  the  gentlemen  in  favor  of  a  contrary 
opinion  and  the  ingenuity  of  their  arguments,  I  was  very 
strongly  inclined  to  believe  myself  in  error.  On  a  more  close 
examination  of  the  question,  I,  however,  adhere  to  my  first  im- 
pressions. In  1  Baym.  683,  Chief  Justice  Holt  lays  it  down  as 
law  that  **  though  a  bond  is  not  assignable  in  point  of  interest, 
it  is  a  covenant  that  the  assignee  shall  receive  the  money  to  his 
own  use.''  Hale,  Chief  Justice,  lajs  down  the  same  principle 
precisely  in  1  Bacon,  538.  And  I  cannot  but  think  that  the 
words  **  shall  receive"  have  a  more  extensive  meaning  than  the 
one  assigned  them  by  the  counsel  for  the  defendant.  And  in 
tills  opinion  I  am  strongly  supported  by  that  of  our  late  Chief 
Justice  Einsey,  who,  in  the  case  of  The  Administraiors  of  Lloyd 
v.  Bloomfield,  tried  at  Burlington,  recognizes  this  doctrine  in  its 
fullest  extent,  and  expressly  states  that  **  an  assignment  implies 
a  covenant  that  the  obligor  is  able  to  pay."  This,  as  far  as  my 
knowledge  extends,  is  also  the  general  understanding  of  the 
country;  and  from  which  only  the  understanding  of  the  parties 
at  the  time  of  making  the  contract  can  be  collected  when  it  is 
not  expressed.  But  the  sale  of  bonds  is  likened  unto  that  of 
horses  in  which  the  seller,  without  an  express  warranty,  is  said 
not  to  be  liable;  although  I  do  not  for  several  obvioHs  reasons 
think  this  similitude  correct,  yet  if  it  is,  the  more  modem  doc« 
trine  that  a  fair  price  implies  a  warranty,  is,  in  my  opinion,  the 
most  just  and  reasonable.  If  law,  as  it  is  said  to  be,  is  founded 
on  justice  and  is  the  perfection  of  reason,  it  should  compel  a 
compliance  with  the  fair  and  honest  intentions  of  the  parties  at 
the  time  of  making  the  contract  Suppose  A.  the  owner  of  a 
horse  in  the  possession  of  B.,  and  being  desirous  of  turning  him 
into  money  offers  him  at  a  fair  price  to  C,  who  knowing  the 
horse  and  wanting  one  pays  A.  for  him.  No  warranty  is  asked 
or  given;  both  parties  are  satisfied;  one  in  believing  that  he  has 
parted  with  his  horse  for  his  value,  the  other  that  he  has  a  fair 
equivalent  for  his  money.    It  afterward  appears  that  before  the 
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sole  the  horse^  without  the  knowledge  of  the  parties,  had  by 
some  accident  become  totally  useless;  is  then  the  spirit  of  the 
contract  complied  with  and  the  honest  expectations  of  the  parties 
fulfi.led?  Most  certainly  not.  It  will  not  be  disputed  if  A.  had 
been  acquainted  with  the  useless  situation  of  his  horse,  and  had 
thus  imposed  him  on  0.  at  a  fair  price,  but  that  he  would  have 
been  equitably  liable  to  the  purchaser  for  the  money  paid.  It 
i»  a  well  known  principle  of  law  **  that  the  obligations  of  nat- 
ural justice  are  as  strong  as  the  most  express  promise/'  and  A. 
not  having  giyen  to  0.  what  he  himself  at  the  time  of  making 
the  contract  believed  to  be  a  just  and  fair  equivalent  for  his 
money  is  bound  in  conscience  to  make  him  whole.  This  reason- 
ing will  equally  apply  to  bonds.  A.  advances  money  on  bond 
of  B.  to  O.y  the  obligee.  If  A.  could  have  supposed  B.  unable 
to  pay,  he  most  certainly  would  have  kept  his  money.  If  0. 
knew  at  the  time  of  sale  the  obligor  to  be  insolvent,  he  acts  dis- 
honestly. If  he  assigns  the  bond  under  the  idea  that  he  gives 
value  for  the  money  received  and  it  appears  he  was  mistaken, 
he  is  bound  to  do  justice  to  A.,  whose  money  he  has  taken  with- 
out any  equivalent,  contrary  to  his  expectations,  or  even  wishes, 
if  he  is  an  honest  man.  I,  however,  do  not  conceive  that  it  is  of 
BO  much  consequence  how  this  question  is  decided,  as  that  it 
shoold  be  permanently  settled  and  rightiy  understood.  But  for 
the  reasons  before  given,  as  well  as  for  the  sake  of  uniformity  in 
our  decisions,  I  am  of  -opinion  that  the  defendant  below  take 
nothing  by  his  motion;  and  that  judgment  be  entered  for  the 
plaintiff. 

Pbhsinotoh,  J.  The  simple  question  in  the  ease  is,  can  an 
action  be  sustained  against  the  assignor  of  a  bond  by  the  as* 
signee,  on  Aulure  of  the  obligor  to  pay,  and  this  in  virtue  of 
the  assignment  only,  the  case  steering  dear  of  fraud,  deceit  or 
express  warranty,  or  any  special  uodertaking  on  the  part  of  the 
assignor,  to  indemnify  or  any  way  save  harmless  the  assignee, 
in  case  the  obligor  should  fail  to  pay,  no  express  promise  being 
proved  or  even  alleged.  This  action  is  bottomed  on  an  implied 
promise  of  the  assignor,  arising  out  of  the  nature  of  the  transao- 
tion,  to  refund  to  the  assignee  the  consideration  he  received  of 
him  for  the  assignment,  in  case  the  obligor  should  be  unable  to 
pay.  In  the  sale  and  assignment  of  bonds,  I  have  always  con- 
sidered the  transaction  to  import  nothing  more  than  that  the 
assignor  transferred  to  the  assignee  his  interest  in  the  bond, 
irith  an  authority  before  the  statute  making  bonds  assignable, 
for  the  assignee  to  sue  in  the  name  of  the  assignor,  and  since 
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the  statute,  in  his  own  name.  An  assignment  is  defined  to  be 
the  appointment  and  setting  over  a  right  to  another:  Wood's 
Inst.  281.  The  language  of  the  assignment,  in  the  case  under 
consideration,  is  in  accordance  with  this  definition,  to  wit:  **  I. 
do  assign  all  mj  right,  title,  interest  and  claim  whatsoever  I 
have,  unto  the  within  bond  unto  Henry  Oarretsie."  Whatever 
right  the  defendant  had  he  transferred  to  the  plaintiff.  In  the 
assignment  of  instruments  relative  to  land,  it  is  said,  in  Wood's 
Inst.  282,  to  be  necessary  to  insert  a  covenant,  on  the  part  of 
the  assignor,  that  he  is  owner  in  possession,  and  hath  power  to 
assign,  shotting  out  the  idea  of  an  implied  covenant  or  agree- 
ment altogether.  Whether  the  simple  assignment  of  a  bond 
raises  a  covenant  or  agreement  by  implication  that  the  assignor 
is  the  true  owner  of  the  bond,  and  hath  power  to  assign,  and 
that  the  money  is  bona  fide  due,  is  a  question  that  it  is  time 
enough  to  determine  when  it  is  raised.  But  that  there  is  an 
implied  contract  growing  out  of  the  transaction  that  the  as- 
signor will  pay  if  the  obligor  is  unable,  is  wholly  unsupported 
hy  any  authority,  andent  or  modem,  except  the  case  of  Maokie^M 
Executors  v.  Davis,  determined  in  the  Virginia  court  of  appeals, 
in  1796,  cited  by  the  counsel  for  the  plaintiff  from  Washing- 
ton's reports.  (1  Am.  Dec.  482.)  This  decision  appears  to  have 
taken  place,  partly  from  the  peculiar  customs  of  Viiginia,  and 
partly,  as  I  apprehend,  from  the  improper  confounding  tl^e 
common  with  the  mercantile  law.  It  is  true  that  the  law  mer- 
ehant  is  part  of  the  common  law;  it  hath  been,  for  public  con- 
venience and  the  benefit  of  commerce,  adopted  by  and  incor- 
porated into  it.  But  it  is  still  confined  within  its  original 
limits,  and  doth  not  extend  to  subjects  of  which  before  it  had 
no  cognizance.  We  might  as  well  look  into  the  mercantile  law 
for  the  origin  of  feoffinents,  knight  eenrice,  gavel-kind,  or  so- 
cage tenures,  as  for  doctrines  respecting  the  assignment  of 
bonds.  The  right  of  the  indorsee  of  a  foreign  bill  of  exchange 
to  recur  back  to  the  indorser  or  drawer,  in  case  of  the  failure 
or  refusal  of  the  drawee,  is  purely  of  mercantile  origin  and 
confined  by  the  law  merchant  to  that  species  of  negotiable 
paper.  A  little  more  than  a  century  ago,  owing  to  the  increase 
of  domestic  commerce,  inland  bills  of  exchange  began  to  be 
treated  as  foreign  bills;  and  in  the  reign  of  William  the  third, 
were  by  act  of  parliament  put  on  the  same  footing  as  foreign 
bills  of  exchange.  The  commercial  spirit  of  the  nation  car- 
ried this  still  further,  so  much  so,  that  promissory  notes  were, 
in  the  reign  of  Queen  Ann,  put  on  the  footing  of  inland  bills 
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of  exchange;  in  both  these  cases,  however,  acts  of  parliament 
were  thought  necessaiy  to  legalize  the  practice.  The  exact  re* 
semblance  that  inland  bills  of  exchange  have  to  foreign,  very 
naturally  led  to  the  first;  a  supposed  resemblance  (for  which 
we  are  indebted  to  mercantile  ingenuity)  between  indorsed 
notes  and  bills  of  exchange,  produced  the  second.  The  assign- 
ment, or  what  is  now  called  the  indorsement  of  a  note,  was 
considered  as  an  order  drawn  by  the  payee  of  the  note  on  the 
maker  of  the  note  in  favor  of  a  third  person,  commanding  him 
to  pay  the  contents  thereof;  and  as  such  resembled  a  bill  of 
exchange.  The  maker  of  the  note  was  considered  as  the  drawee 
or  acceptor  of  the  bill;  the  indorser  as  the  drawer;  and  the  in- 
dorsee as  the  payee;  and  as  notes  are  found  to  be  of  great  use 
in  commercial  operations,  a  convenience  has  grown  out  of  the 
invention.  But  to  extend  this  doctrine  to  bonds  and  other 
sealed  instruments  without  the  authority  of  any  statute,  would, 
as  I  apprehend,  be  outraging  as  well  the  common  as  the  mer- 
cantile law. 

It  is  said,  however,  by  the  learned  counsel  for  the  plaintiff  that 
bonds  in  this  country  are  in  the  same  situation  that  promissoiy 
notes  were  in  England  before  the  statute  of  Ann.  In  this  I 
think  they  are  mistaken,  from  the  supposed  resemblance  between 
indorsed  notes  and  bills  of  exchange  above  mentioned;  a  prac- 
tice had  obtained  in  England  before  the  statute  of  Ann,  of 
treating  indorsed  notes  in  all  respects  as  bills  of  exchange.  It 
appears  by  the  case  in  Oarthew,  269,  and  the  observations  of 
Lord  Chief  Justice  Holt,  which  I  shall  presently  take  notice  of, 
that  they  were  declared  on  under  the  custom  of  merchants.  In 
the  first  year  of  Queen  Ann,  this  practice  came  up  judicially 
before  the  court  of  king's  bench  in  the  case  of  Clarke  v.  Jlariin, 
as  reported  in  2Iid.  Baym.  757,  when  Lord  Holt  said  *'  that  the 
maintaining  these  actions  upon  such  notes  were  innovations 
upon  the  rules  of  the  common  law,  and  invented  in  Lombard 
street,  which  attempted  in  these  matters  of  bills  of  exchange  to 
give  laws  to  Westminster  Hall.  That  the  continuing  to  declare 
upon  these  notes  upon  the  custom  of  merchants  proceeded  from 
obstinacy  and  opinionativeness,  since  he  had  always  expressed 
his  opinion  against  them."  The  next  year  the  same  question 
came  up  again  in  the  case  of  BuJler  v.  Crips,  reported  in  6  Mod. 
29;  Lord  Holt  still  expressed  his  opinion  against  the  practice. 
This  opinion  of  Lord  Holt,  concurred  in  by  the  court  of  king's 
bench,  no  doubt  gave  rise  to  the  statute  3  and  4  Ann,  passed  the 
next  year,  putting  promissoiy  notes  on  the  same  footing  as  in* 
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land  bills  of  exchange.  It  sorely  will  not  be  pretended  that 
the  same  practice  hatii  obtained  in  this  country,  or  at  least  in 
this  state,  of  treating  bonds,  as  had  obtained  in  England  before 
the  statute  of  Ann,  in  respect  to  promissory  notes.  The  declara- 
tion in  this  case  does  not  treat  the  bond  as  a  bill  of  exchange^ 
the  action  is  not  founded  on  the  custom  of  merchants;  and  if  it 
had  been,  it  would  have  been  demurrable  for  that  cause. 

An  assigned  bond  must  be  considered  as  a  bill  of  exchange, 
or  a  mercantile  negotiable  paper,  in  the  nature  of  a  bill  of 
exchange,  or  it  must  not.  If  the  first,  then  it  must  be  treated 
as  such  throughout;  it  must  be  declared  on  under  the  custom 
of  merchants,  a  demand  on  the  obligor,  who  in  this  respect 
must  be  considered  as  the  acceptor  of  the  bill,  must  be  sub- 
stantially alleged  in  the  declaration,  and  his  refusal  or  neglect 
to  pay;  also  notice  to  the  assignor,  who  is  to  be  considered  as 
the  drawer  of  the  bill,  must  be  laid  and  the  whole  proved  on 
trial.  If  the  latter,  then  the  instrument  must  be  considered  as 
at  common  law,  and  the  law  merchant  shut  out  of  the  case. 
We  cannot  adopt  an  amphibious  practice,  running  into  this  or 
that  law,  as  we  may  find  it  accord  with  our  present  notions  of 
equity  and  justice.  I  am  aware  that  Boane,  Justice,  in  the 
case  cited  from  Virginia,  is  represented  as  holding  an  opinion 
that  the  right  of  the  indorsee  of  a  bill  of  exchange  to  resort  to 
the  drawer  or  indorser,  in  case  of  the  failure  of  tiie  drawee  to 
pay,  is  founded  on  the  common  and  not  on  the  mercantile  law. 
There  are  some  dida  in  the  books  that  at  first  view  countenance 
the  idea;  but  on  investigation  it  will  be  found  that  these  writers 
have  confounded  the  common  with  the  mercantile  law;  proba- 
bly, considering  that  the  former  had  merged  the  latter;  and 
make  use  of  the  general  words  common  law  in  contradistinction 
to  statute  law,  for  it  is  in  that  relation  they  use  the  words. 
The  opinion  of  the  learned  judge  is  a  perfect  novelty  to  me, 
for  I  have  always  understood  that  a  bill  of  exchange  was  of 
mercantile  origin;  that  its  qualities,  effect  and  operation  were 
fixed  and  governed  by  the  custom  of  merchants  which  had  uni- 
versally obtained  among  commercial  nations  before  it  was 
adopted  by  the  common  law  of  England.  That  the  right  in 
question  had  its  origin  solely  in  the  custom  of  merchants,  and 
I  find  this  opinion  supported  in  4  Bacon,  685;  Oro.  Car.  301; 
Oarthew,  510,  and  the  precedents  of  declarations  in  cases  of 
foreign  bills  of  exchange.  I  am  of  opinion  that  the  right  of 
the  indorsee  to  recur  to  the  drawer  or  indorser,  in  case  of  the 
failure  of  the  drawee  to  pay,  is  derived  solely  from  the  law 
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merchant;  that  although  the  oonunon  law  hath  adopted  the 
law  merchant,  yet  it  hath  not  extended  or  applied  its  principles 
to  bonds  or  other  writings  obligatory;  nor  hath  oar  act  of 
assembly  legalizing  the  assignment  of  bonds  changed  the  law 
in  this  respect;  therefore,  that  the  plaintiff  cannot  prevail  un- 
less on  the  count  for  money  had  and  received,  which  is  the  next 
thing  to  be  considered. 

The  material  grounds  of  this  count  is  that  the  defendant  hath 
received  a  sum  of  money  of  the  plaintiff,  which,  in  a  legal  point 
of  view,  he  cannot  in  equity  and  good  conscience  retain.  In 
the  first  place,  no  evidence  was  given  at  the  trial  that  any  money 
was  paid;  the  consideration  for  the  assignment  of  the  bond 
might  have  been  land  or  goods,  or  even  love  and  affection.  But 
supposing  money  had  been  paid,  on  what  ground  shall  it  be 
returned?  Fraud  or  extortion  is  not  pretended,  the  money 
could  not  have  been  paid  by  mistake,  nor  imder  a  void  author- 
ity. But  the  counsel  for  the  plaintiff  contend  that  it  was  paid 
on  a  consideration  which  happened  to  fail,  which  leads  to  an 
inquiry  after  the  consideration.  This  was  that  the  defendant 
should  transfer  all  his  right,  title  and  interest  in  the  bond,  and 
the  money  due  thereon  to  the  plaintiff.  This  was  done,  and 
this  chose  in  action  completely  vested  in  the  plaintiff.  The 
consideration  was  that  the  plaintiff  should  stand  in  the  shoes  of 
the  defendant,  as  to  his  right  in  a  chose  in  action.  This  vras  a 
lawful  &onajMe  transaction,  vesting  in  the  plaintiff,  the  assignee, 
the  whole  of  the  defendant's  right  to  the  thing  assigned.  It 
was  proved  at  the  trial  that  the  obligor  was  at  the  time  of  the 
assignment  in  good  standing,  and  that  there  were  no  suspicions 
that  hiR  circumstances  were  bad.  It  appears  to  me  that  this 
was  a  real  substantial  consideration,  and  that  the  defendant 
may  conscientiously  retain  the  money,  provided  there  has  been 
any  paid.  If  the  bond  had  been  void  by  circumstances  un- 
known to  the  plaintiff,  at  the  time  of  the  assignment,  the  con- 
sideration for  the  money  advanced  would  have  failed;  he  would 
not  have  got,  from  the  nature  of  the  transaction,  what  it  was 
intended  he  should  have;  that  is,  a  valid  bond  against  the  ob- 
ligor in  his  own  right.  The  loss  here  was  a  subsequent  loss, 
and  may  be  compared  to  the  accidental  burning  of  a  house,  or 
death  of  an  ox  after  purchase  and  delivery.  Supposing  one 
man  was  to  pay  another  one  hundred  dollars  for  the  use  of  a 
piece  of  land  a  year,  and  a  hurricane  should  destroy  this  whole 
crop,  could  he  recover  the  money  back  again,  under  the  idea 
that  it  was  paid  for  a  consideration  which  happened  to  fail? 
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Most  oertainly  not.  He  had  what  he  paid  his  money  for,  a 
ohanoe  of  raising  a  crop.  On  the  Vhole^  I  am  clearly  of 
opinion  that  on  neither  oonnt  can  this  action  be  sustained;  and 
that  the  Terdiot  must  be  set  aside,  and  judgment  of  nonsuit 
entered. 
Judgment  of  nonsuit. 

The  dedcdon  hi  this  case  is  contraiy  to  Maekie  t.  Davi$,  1  Am.  Dee.  482: 
Macki6  Vr  Davis  is,  however,  well  supported  in  the  Viighiia  oonrta.  See 
Barhesdale  v.  Fenwiek,  4  Call,  502;  Dunhp  v.  Ilarria,  5  Id.  43;  OoodaU  v. 
Siuart,  2  Hen.  &  Munf.  114;  Smith  v.  TripUU,  4  Leigh,  699;  Saunders  v. 
Mar^ioU,  4  Hen.  &  Munf.  455,  where  the  case  is  cited  and  approved. 

The  decision  in  New  Jersey  is  supported  by  Looney  v.  PinktUm,  1  Over* 
ton,  384;  Laurence  v.  Dougherty,  5  Yeiger,  435;  WhUenum  v.  ChUdrese,  6 
Humph.  303;  Waiher  v.  SeoU,  2  Nott  &  Mc.  298;  Eobineon  v.  White^  4  Litt 
Ky.  238;  Jackmm  v.  Crauford,  12  Sei^.  &  R.  165.  It  is  believed  the 
decision  in  New  Jersey  is  the  more  correct,  and  better  supported  by  an< 
thori^. 


Cook  v.  Barklbt. 

(1  Pmniraiini,  U9«) 

AonoK  OF  Slandeb,  Mitioation  of  Damaobs.— In  an  action  for 
■landerons  words,  the  defendant  may  give  in  evidence  on  the  general 
issue,  in  mitigation  of  damages,  Uie  manner  and  drcumstanoes  of 
speaking  the  words,  and  that  they  were  in  circulation^  and  reported  by 
others,  and  that  he  only  repeated  them. 

AonoN  for  slander  brought  in  the  court  of  common  pleas  by 
the  Bev.  DaTid  Barkley  agains|»  the  plaintilT  in  error^  Dr.  Am- 
brose Cook.  The  first  count  of  the  declaration  charged  the  de- 
fendant with  falsely,  maliciously  and  wickedly  speaking  the  fol- 
lowing false  and  slanderous  words  of  the  plaintiff:  **  He  was 
ketched  with  Mrs.  Gain  by  the  board  fence  and  had  to  do  with 
her,  and  I  can  prove  ii" 

The  second  count  charged  these  words:  ''It  can  be  proved 
that  Mr.  Barkley  was  ketched  with  Mrs.  Gain  and  had  to  do 
with  her." 

The  third  count  charged  the  foUowing  words:  "He  is  great 
with  Mrs.  Cain,  and  hath  committed  adultezy  with  her^  and  I 
can  prove  it." 

The  defendant  pleaded  not  guilty  to  all  the  counts,  and  gave, 
notice  that  at  the  trial  he  would  give  in  evidence  that  it  was 
reported  that' the  plaintiff  was  guilty  of  the  charges  contained 
in  his  declaration. 


Digitized  by 


Google 


844  Cook  v.  JBabslet.     ^        [New  Jertfeji 

On  the  trial  the  plaintiff  gave  in  evidence,  by  one  Jeremiah 
Fisher  »that  in  a  conyerfiation  the  witness  had  with  the  defend- 
ant, he  stated  to  the  witness,  that  it  was  now  said  the  plaintiff 
had  been  found  at  the  board  fence  with  Mrs.  Gain  and  had  to  do 
with  her,  and  that  this  fact  would  be  proved  by  the  boys  of  one 
Howell.  The  defendant  left  the  impression  on  the  witness' 
mind  that  the  plaintiff  had  criminal  intercourse  with  Mrs.  Cain. 
The  witness,  on  cross-examination,  stated  that  this  conversation 
took  place  in  the  shop  of  one  Bobert  Hughes,  a  hatter,  the  said 
Hughes  being  present.  Another  vdtness,  John  Harriot,  stated 
he  was  a  member  of  the  sessions  in  the  plaintiff's  congregation, 
and  that  having  heard  reports  against  the  plaintiff,  he  made  in- 
quiry of  several  persons  as  to  their  truth,  and  the  defendant  told 
him  that  something  ought  to  be  done  respecting  the  charge 
f^inst  the  plaintiff,  and  that  there  was  a  woman  in  the  mount- 
ain who  knew  a  good  deal  about  him.  Thereupon  the  witness 
requested  the  defendant  to  put  this  matter  in  vmtLng  and  hand 
it  to  him,  which  he  did,  but  returned  it  to  the  defendant,  who 
afterward  produced  it  before  the  sessions  of  the  congregation. 
The  plaintiff  further  gave  in  evidence,  by  one  Nancy  Sebring, 
that  on  meeting  the  defendant,  he  told  her  that  the  plaintiff  had 
tried  to  injure  him  all  he  could,  and  that  the  defendant  would, 
therefore,  tiy  to  hear  all  charged  against  him.  James  Little 
testified  that  the  defendant  came  before  the  presbytery,  who 
asked  him  if  he  came  as  an  accuser,  and  the  defendant  said  he 
was  appointed  by  a  committee.  The  witness  did  not  know  that 
the  congregation  appointed  a  committee  in  reference  to  this 
matter. 

The  defendant  gave  in  evidence  by  one  Hughes,  that  he  was 
present  and  heard  the  conversation  alluded  to  by  Fisher  at  the 
hatter's  shop,  and  that  the  defendant  then  said  that  he  had 
heard  that  the  plaintiff  was  seen  by  the  board  fence  with  her, 
and  that  a  man  told  him  that  he  would  swear  that  he  saw  him 
there.  Other  witnesses  were  produced  by  the  defendant  con- 
tradicting the  evidence  of  the  plaintiff  as  to  the  statement 
made  in  the  hatter's  shop.  The  defendant  further  gave  in  evi- 
dence, by  one  David  Kelly,  that  an  investigation  regarding  the 
charge  was  made,  and  a  committee  appointed  to  examine  the 
matter,  and  that  he,  the  defendant,  did  what  his  duty  and  the 
rules  of  the  church  required,  namely,  present  written  charges 
based  on  the  various  reports  concerning  the  plaintiff.  The  de- 
fendant then  offered  to  prove  that  certain  persons  had  declared 
that  plaintiff  was  caught  vnth  Mrs.  Cain  by  the  board  fence. 
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and  had  connection  with  her,  and  also  that  the  plaintiff  was 
great  with  Mrs.  Cain  previous  to  the  -speaking  of  the  words 
charged  against  the  defendant,  and  that  these  persons  had 
sworn  to  the  same  before  the  presbytery,  and  were  now  ready 
to  testify  to  the  same;  but  this  evidence  was  refused  by  the 
court.  He  then  offered  to  prove  that  when  he  went  before  the 
presbytery,  he  took  Ann  Cave  as  a  vdtness  to  prove  his  charges, 
and  that  she  swore  to  the  fact  then,  and  was  ready  to  do  so 
now.  The  court  consented  that  Ann  Cave  might  be  examined; 
that  she  was  sworn  as.  a  witness  before  the  presbytery,  but  not 
further.  The  defendant  then  offered  to  prove  that  Ann  Cave 
had  informed  Jacob  De  Groat  of  the  facts  which  defendant  had 
offered  to  establish,  and  that  this  information  was  the  cause  of 
the  meeting  of  the  presbytery.  This  the  court  overruled.  The 
defendant  next  offered  to  prove  that  long  before  the  meeting  of 
the  sessions,  and  before  the  words  were  spoken  by  the  defend- 
ant, the  plaintiff  had  acknowledged  that  these  reports  were  in 
existence,  and  originated  in  the  family  of  the  plaintiff,  which 
was  also  overruled. 

The  defendant  excepted  to  these  rulings  of  the  court,  and  after 
verdict  and  judgment  for  the  plaintiff,  brought  a  writ  of  error 
to  this  court. 

Ogden  and  Maxwell,  for  the  plaintiff  in  error,  contended  that 
the  evidence  should  have  been  admitted  as  showing  a  want  of 
malice,  and  in  mitigation  of  damages;  that  the  plaintiff  below 
had  given  in  evidence,  by  way  of  aggravation,  words  not  charged 
in  the  declaration,  and  defendant  should  be  allowed  to  prove 
them  true  under  the  general  issue:  Bull.  10. 

WiUiamson  and  Stockton,  for  the  defendant  in  error,  contended 
that  the  truth  could  not  be  given  in  evideuce,  even  in  mitigation 
of  damages,  under  the  general  issue:  Bull.  9, 10;  and  that  evi- 
dence in  justification  going  to  the  defense  cannot  be  introduced 
under  the  cover  of  evidence  in  mitigation  of  damages;  that  the 
fact  that  the  slander  was  reported  in  the  neighborhood  was  no 
excuse  to  the  defendant  below:  5  Com.  Dig.  605;  Pleader,  2  L. 
7:  Bayer's  B.  266;  Northampton's  case,  12  Coke,  133. 

KmsFATBiCK,  C.  J.  This  is  an  action  of  slander.  The  de- 
fendant pleaded  not  guilty;  and  gave  a  notice  of  particulars,  in 
order  to  let  in  the  special  case.  This  notice,  however,  is  so  un- 
skillfully  drawn,  that  all  benefit  under  it  was  waived  at  the  trial 
by  the  defendant's  counsel,  and,  I  think,  rightly  so.  The  cause, 
iheiefore,  stood  simply  upon  the  plea  of  not  guilty.    The  de- 
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fendanty  under  this  plea  at  the  trial,  oflTered  several  matters  in 
eyidence,  which  were  oTermled  by  the  court,  and  a  bill  of  ex« 
oeptions  was  thereupon  taken,  and  upon  error  brought  in  this 
court.  The  question  is  now  upon  the  matter  contained  in  that 
bill.  The  substance  of  the  objections  to  the  proceedings  of  the 
court  below,  drawn  from  this  bill,  is:  1.  That  they  overruled 
eyidonce  offered  by  the  defendant  below  to  prove  that  he  only 
repeated  what  had  been  said  by  others;  and  2.  That  they  ad- 
mitted evidence  of  what  passed  before  a  certain  presbytery 
of  the  church,  in  part  against  the  defendant;  but  overruled 
evidence  of  what  passed  in  the  same  church  judicatory  in  his 
favor. 

As  to  the  last  of  these  it  does  not  seem  to  me  to  be  grounded 
in  the  record.  It  is  true  that  some  of  the  vritnesses  detailed  cer- 
tain things  which  happened  l^efore  the  church  judicatoiy,  but 
there  was  no  objection  raised  to  this  by  the  defendant  below. 
As  soon  as  exception  is  taken  to  the  detailing  of  the  proceed^ 
ings,  then  the  court  overrule  it,  and,  I  think,  rightly. 

The  cause  will  turn,  therefore,  according  to  my  view  of  it, 
upon  the  single  question  whether  upon  not  guilfy  in  an  action 
for  words  the  defendant  can  give  in  evidence,  either  in  verifica- 
tion of  the  plea  or  in  mitigation  of  damages,  that  he  only  re- 
peated a  current  report,  or  that  certain  other  persons  had  pub- 
licly declared  the  same  thing.  And  upon  this  question  the  res- 
olution of  the  court  in  Northampton's  case,  12  Coke,  134,  seems 
to  me  to  have  laid  down  the  principle  which  has  been  followed 
ever  since.  In  one  view  of  the  subject  this  may  appear  to  be  a 
rigid  rule  that  he  who  repeats  shall  be  subject  to  the  same  dam- 
ages as  he  who  invents  and  propagates  a  malicious  slander;  yet 
when  it  is  considered  that  the  action  is  not  for  the  punishment 
of  the  slanderer,  but  for  the  remuneration  of  the  injured,  I  think 
it  will  change  its  aspect.  If  A.  utters  to  the  world  a  slander 
which  deprives  me  of  my  good  name  and  reputation,  and  even 
of  the  means  of  obtaining  a  livelihood,  does  it  at  all  make  up 
my  loss  to  tell  me  he  had  the  story  from  others?  I  think  not. 
Be  the  reason  of  the  rule,  however,  as  it  may,  as  far  as  I  have 
had  opportunity  to  trace  the  course  of  decisions  upon  the  ques- 
tion, they  seem  to  me  uniformly  to  have  recognized  this  princi- 
ple, that  on  not  guilty  in  action  for  words  common  fame  cannot 
be  given  in  evidence.  I  believe  there  iB  wisdom  in  the  rule,  and 
if  it  were  otherwise  I  cannot  change  it.  I  am  of  opinion,  there- 
fore, that  the  judgment  be  affirmed. 
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BoiSELL,  J.  It  is  assigned  for  error  in  this  oaose  that  the 
oonrt  of  common  pleas  for  the  county  of  Sommerset  admitted 
Qlegal  and  refused  to  admit  l^gal  testimony.  On  the  fullest 
consideration  of  the  subject  I  have  been  able  to  gire  it,  I  am  of 
opinion  that  no  eyidence  was  admitted  by  the  court  below  but 
what  is  warranted  by  law  in  suits  of  this  nature:  1.  On  the 
refusal  of  testimony  by  the  court  it  is  alleged  that  the  defend- 
ant offered  to  prove  the  truth  of  the  words  charged  in  the  dec- 
laration, which  testimony  was  OTcrruled.  I  take  it  to  be  indis- 
putable law  ever  since  the  decision  of  the  court  in  the  case  of 
Undervoood  ▼.  Sparks,  as  laid  down  by  Ohief  Justice  Lee,  in 
Strange,  1200,  that  the  truth  of  the  words  in  actions  of  slander 
shall  not  be  giyen  in  evidence  on  a  plea  of  not  guilfy; 

2.  That  the  defendant  offered  to  prove  by  A.  Gave  that  she 
had  informed  Esquire  De  Groat  of  the  facts  proved,  and  that 
this  was  the  cause  of  the  meeting  of  the  preBbyteiy,  which  was 
overruled; 

8.  That  the  defendant  below  offered  to  prove  the  confession 
of  the  plaintiff  himself,  **  that  those  reports  were  in  existence, 
and  that  they  originated  in  the  family  of  the  said  David  Bark- 
ley."    This  was  also  overruled. 

In  support  of  all  these  decisions  of  the  court  of  common 
pleas,  it  has  been  urged  by  the  counsel  for  Mr.  Barkley,  that 
the  action  was  not  brought  for  words  spoken  as  a  report,  but  as 
a  fact;  that  the  defendant,  at  the  time  of  speaking  the  words, 
should  have  given  his  author,  or  he  is  precluded  from  doing  so 
afterward;  that  eveiy  person  is  answerable  for  the  slander  he 
reports  of  another;  and  that  common  fame  of  the  truth  of  the 
report  shall  not  be  inquired  into,  for  it  might  have  originated 
with,  the  defendant,  and  he  would  in  that  case  be  permitted  to 
shelter  himself  under  his  own  guilt  and  cunning,  and  avoid  the 
punishment  he  justly  deserved.  In  confirmation  of  these  ideas, 
5  Corny.  605,  Sawyer's  Bep.  266,  and  12  Coke,  184,  have  been 
cited.  The  reference  to  Oomyns  is  under  title  pleader,  and 
the  author,  in  giving  directions  on  that  head,  says:  '*So  it 
is  no  plea  that  the  plaintiff  was  not  of  good  fame,  or  that 
there  was  a  common  fame  that  he  was  guilty.''  But  I  confess 
I  cannot  understand  this  authorify  as  precluding  the  defendant 
from  giving  in  evidence  circumstances  to  palliate  his  offense, 
and  in  mitigation  of  damages.  As  much  of  the  case  cited  from 
Coke  as  is  applicable  to  the  present  is  briefly  this:  llie  attorney- 
general  informed  against  six  persons  therein  named  for  ''speak- 
ing and  publishing  divers  false  and  horrible  scandals  against 
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the  Earl  of  Northampton/'  At  the  hearing  of  this  cause^  eleven 
jadges  were  present;  and  it  was  then  resolved  **  that  in  a  private 
action  for  slander  of  a  common  person,  if  J.  S.  published  gen- 
erally without  a  certain  author  that  J.  G.  was  a  traitor  or  a 
thief,  an  action  surely  lieth  against  him,  for  that  he  had  not 
given  to  the  party  grieved  any  cause  of  action  against  any  but 
himself,  who  published  the  words."  For  the  publication  of  the 
scandal  aforesaid  all  the  defendants  in  this  cause  were  punished 
by  fine  and  imprisonment.  But  Goodrick  and  Ingram  (two  of 
the  six)  were  fined  the  most,  for  that  Goodrick  had  no  authority 
for  the  words  concerning  the  cinque  ports;  nor  could  Ingram 
find  any  authority  to  vouch  that  he  had  heard  them;  therefore, 
it  was  taken  as  a  fiction  of  his  own.  This  authority,  then,  both 
in  reason  and  in  fact,  makes  directly  against  the  decision  of  the 
court  of  common  pleas.  Four  of  the  defendants  were  permitted 
to  show  that  they  had  heard  from  others  the  reports  they  circu- 
lated, and  although  this  was  not,  in  the  opinion  of  any  of  the 
eleven  judges,  a  complete  justification,  it  was  considered  by 
them  as  a  mitigation  of  the  ofifense;  and  they,  therefore,  were 
not  punished  so  severely  as  Goodrick  and  Ingram,  who  could 
make  no  such  proof,  and  who  were  supposed  to  have  raised  the 
report  themselves. 

In  the  case  now  before  us,  the  defendant  below  did,  in  his 
conversation  (as  stated  in  the  declaration  with  Jeremiah  Fisher, 
the  principal  witness  on  the  part  of  the  plaintiff),  give  Howell's 
boys  as  his  authority,  and  in  support  of  his  allegations.  Robert 
Hughes,  another  witness,  also  states  that  at  Uie  conversation 
alluded  to  by  Fisher,  he  was  present,  and  that  the  defendant 
said  a  man  told  him  he  would  swear  he  had  seen  the  plaintifi 
by  the  board  fence,  etc.,  and  thinks  he  mentioned  Mr.  Bush. 
The  defendant  is  not,  therefore,  strictly  within  the  reason  of 
the  rule  laid  down  in  Northampton's  case,  more  especially  if  he 
could  make  it  appear  that  the  plaintiff  knew  those  reports  were 
in  circulation,  and  the  person  with  whom  they  originated. 
But  he  is  completely  within  the  rule  of  distinction  by  which 
the  judges  were  guided;  that  if  he  could  prove  he  was  not  the 
original  publisher  of  the  scandal  for  which  he  was  prosecuted, 
his  offense,  and  consequently  his  punishment,  would  be  les- 
sened. 

In  BuUer's  Nisi  Prius,  page  9,  it  is  stated  in  the  case  of  Smiih 
V.  Bichardsan,  that  upon  a  plea  of  not  guilty,  the  defendant 
may  give  in  evidence  the  manner  and  occasion  of  speaking  the 
words  in  mitigation;  so  he  may  give  in  evidence  a  confession  of 
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the  plaintiff  that  he  was  an  accessoiy.  For,  says  the  authority, 
he  could  not  plead  this  in  bar.  Here,  then,  the  general  rule 
appears  to  be,  that  if  the  defendant  is  in  possession  of  any  facta 
which  could  be  properly  pleaded  in  bar,  he  shall  set  them  forth 
in  his  pleadings,  that  the  plaintiff  may  be  enabled  to  give  con- 
trary proof,  or  to  reply  several  things  of  which  he  would  lose 
the  benefit  on  the  general  issue.  Bat  where  any  circumstances 
attend  the  slander,  which  go  to  lessen  the  degree  of  malice  sup- 
posed to  have  actuated  the  defendant  in  the  propagation  of  it, 
but  which  do  not  amount  to  a  complete  justification,  and  can- 
not, therefore,  be  pleaded  in  bar,  he  is  allowed  to  give  them  in 
eyidence  on  ,the  general  issue  in  mitigation,  or  otherwise  he 
would  lose  all  the  benefits  which  ought  to  arise  from  any  exten- 
uating circumstances.  It  cannot  be  contended  that  it  would 
have  been  a  plea  in  bar  to  the  present  action  for  the  defendant 
to  have  proved  that  he  heard  from  another  the  scandal  he  had 
reported;  for,  in  the  book  last  cited,  page  10,  in  an  action 
brought  by  a  master  of  a  ship  against  a  merchant,  for  saying 
his  vessel  was  seized  and  he  put  in  prison  for  running  corn,  it 
was  held  by  Lord  Ohief  Justice  Lee,  that  the  proof  of  the  de- 
fendant*s  having  heard  it  read  out  of  a  letter  was  no  justifica- 
tion, but  that  every  person  was  answerable  for  the  slander  he 
reported;  but  he  might,  according  to  the  rule  above  stated,  and 
probably  did  (I  say  probably,  for  we  have  not  the  whole  case) 
give  it  in  mitigation. 

The  gist  of  an  action  of  slander,  for  words  in  themselves 
actionable,  is  the  malice  which  produced  them;  take  away  this, 
and  the  suit  is  not  sustainable  in  any  shape.  It  rationally  fol- 
lows, then,  that  as  there  are  degrees  of  malice,  the  punishment 
inflicted  on  the  slanderer  should  be  in  just  proportion  to  the 
degree  proved;  and  as  it  is  always  allowed  in  actions  of  this  na- 
ture, for  the  plaintiff  to  give  in  evidence  that  the  slander  was 
repeated,  to  show  it  was  malioious,  and  also  that  the  defendant 
had  used  other  expressions  of  ill  will,  should  not  the  defend- 
ant then,  on  every  principle  of  justice,  be  permitted,  if  he  can, 
to  lessen  the  appearance  of  malice  thus  ndsed  up,  and  to  prove 
that  although  he  had  heard  and  reported  slanders  he  was  un- 
able to  justify,  yet  of  the  principal  and  additional  guilt  of  hav- 
ing invented  them,  he  was  entirely  innocent.  Great  incon- 
venience might  arise  from  a  contrary  doctrine.  An  unprincipled 
man  might  cause  scandalous  reports,  yet  untrue,  to  be  circulated 
respecting  himself,  and  on  a  prosecution  for  repeating  them, 
should  the  defendant  be  precluded  from  giving  in  evidence  that 
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be  heard  them  from  others,  or  that  they  originated  with  the 
friend^  or  in  the  family  of  the  plaintiff,  in  mitigation,  the  vil- 
lainy of  the  plaintiff  would  be  completely  successful  in  a  ver- 
dict  for  damages.  To  show  that  the  defendant,  in  the  cause 
before  us,  was  actuated  by  malice  and  ill-will,  other  conyersa- 
tions  than  those  laid  in  the  declaration  were  permitted  to  be 
given  in  evidence  on  the  part  of  the  plaintiff,  viz:  those  with 
John  Harriot  and  Nancy  Sabring.  I  am,  then,  clearly  of  opin- 
ion, that  the  defendant,  before  a  tribunal  not  limited  in  the 
damages  they  might  find  against  him,  but  by  the  sum  named 
by  the  prosecutor,  had  a  legal  right  to  show  the  circumstances 
under  which  the  words  were  spoken,  and  to  exculpate  himself, 
in  tiie  view  of  his  country,  from  the  suspicipn  of  having  in- 
vented so  scandalous  a  tale.  He  could  not  do  this  more  effect- 
ually than  by  proving  the  slander  originated  in  the  family  of 
the  plaintiff.  The  court  below  refused  to  hear  this  testimony  on 
this  head;  and,  in  so  doing,  I  conceive  their  decision  was  un- 
lawful.   Therefore,  let  the  judgment  be  reversed. 

PEiXKiNaTON,  J.  The  question  for  the  determination  of  this 
court  is,  whether  the  common  pleas  of  Sommerset  did  not  com- 
mit error  in  rejecting  testimony  offered  by  the  plaintiff  in  error, 
the  defendant  below.  The  declaration  charged  the  defendant 
below  with  maliciously  publishing  certain  slanderous  words  of 
the  plaintiff  relative  to  an  adulterous  intercourse  with  a  certain 
Mrs.  Cain.  The  defendant  pleads  to  all  the  counts  in  the  dec- 
laration the  general  issue.  On  the  trial  it  appeared,  that  cer- 
tain reports  had  been  in  circulation  in  the  congregation  relative 
to  the  conduct  of  the  plaintiff,  who  was  the  minister,  in  respect 
to  Mrs.  Cain;  that  the  defendant  was  one  of  the  congregation; 
that  the  sessions  of  the  church  had  been  convened  on  the  occa- 
sion, and  an  inquiiy  had  been  set  on  foot;  that  three  weeks 
after  the  meeting  of  the  sessions,  Jeremiah  Fisher,  a  witness  on 
the  part  of  the  plaintiff,  and  the  only  one  that  proved  any  of  the 
words  contained  in  the  declaration,  swore  that  he  met  the  de- 
fendant. Dr.  Cook,  at  a  hatter's  shop,  when  a  conversation  took 
place  on  the  subject,  and  that  the  defendant  said,  that  it  was 
now  said  that  the  plaintiff  below  had  been  ketched  in  the  fact 
of  being  with  Mrs.  Cain  at  the  board  fence;  the  witness  asking 
how  it  could  be  proved.  The  defendant  answered,  by  Howell's 
boys.  The  same  witness  testifies  to  two  facts,  that  go  to  show 
doubts  as  to  his  correctness,  in  respect  to  the  positive  assevera- 
tion of  the  defendant;  for  he  immediately  says,  that  the  defend- 
ant observed  that  it  was  a  scandalous  thing  for  a  minister  if 
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true.  The  introduotoiy  words,  it  was  now  said»  go  to  the  same 
point.  A  witness  present  at  the  same  conversation  says,  that 
the  defendant  spoke  of  it  as  what  he  had  heard;  other  wit- 
nesses were  called  who  testified  that  the  first  witness,  Fisher, 
had  said  at  other  times  that  the  defendant  did  not  speak  posi« 
tiyely,  but  that  it  was  so  said  and  reported.  The  defendant 
then  offered  to  prove  by  a  witness  that  it  was  said  and  reported 
by  other  persons,  before  the  words  spoken  by  him;  and  that 
witnesses  had  been  examined  before  the  presbytery,  who  had 
sworn  to  the  facts;  and  that  the  plaintiff  himself  had  acknowl- 
edged there  was  such  a  report  in  circulation;  and  that  it  origin- 
ated in  his  own  family.  So  far,  at  least,  as  the  testimony  went 
to  show,  that  there  was  such  a  report  in  circulation,  and  that  the 
story  originating  in  the  family  of  the  plaintiff,  I  think  the  court 
erred  in  not  receiving  the  testimony.  The  qvo  ammo  with  which 
the  words  were  spoken  was  in  the  point  in  issue,  as  malice  con- 
stitutes the  gist  of  the  action.  It  appears  to  me  that  the  testi- 
mony was  proper,  to  show  with  what  temper  of  mind  the  de- 
fendant spoke  the  words;  whether  from  a  malicious  design  to 
injure  the  plaintiff,  or  from  a  laudable  motive  to  preserve  the 
purity  of  character,  so  essentially  requisite  to  a  person  exercising 
the  functions  of  the  plaintiff;  or  from  mere  inadvertency;  or 
even  if  it  should  appear  to  the  juzy  the  defendant  had  pursued 
the  inquiry  with  so  much  zeal  as  to  indicate  an  evil  inteut,  yet 
if  it  should  appear  that  he  did  not  give  rise  to  the  slander,  but 
only  repeated  what  he  heard  from  others,  giving  credit  to  it  as 
coming  from  the  plaintiff's  own  family,  and  the  more.especially, 
if  it  should  be  found  that  this  was  done  in  the  course  of  prose- 
cuting  the  plaintiff  before  the  sessions  or  presbytery,  it  certainly 
might  and  ought  to  go  in  mitigation  of  damages. 

I  am  aware  that  I  am  treading  on  what  some  may  think  ques- 
tionable ground;  that  there  are  some  dicta  in  the  books,  and 
opinions  out  of  them,  that  look  another  way.  This,  however, 
ought  not  to  deter  me  from  the  investigation  of  a  subject  of 
vast  importance  to  society,  as  it  affects  in  a  delicate  point  the 
public  justice  of  the  countiy.  It  is  no  doubt  a  rule  of  law, 
that  what  may  be  pleaded  in  justification  canuot  be  given  in 
evidence  on  the  general  issue  of  not  guilty;  that  a  defendant 
shall  not  indirectly  and  by  surprise  set  up  a  defense  which  he 
might  and  ought  to  have  apprised  his  adversary  of  by  plea. 
This  is  a  rule  founded  on  the  nicety  of  special  pleading,  con* 
trived  to  narrow  the  point  in  controversy  to  a  single  and  simple 
point;  but  it  is  confined  to  those  cases  where  the  matter  offered 
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in  evidenoe  would  of  itself  be  a  justification,  and  might  be 
pleaded;  and  not  where  it  is  merely  evidence  of  a  fact  which, 
if  true,  only  goes  to  show  that  the  defendant  was  not  guilty,  or 
in  mitigation  of  damages. 

Supposing  one  of  my  neighbors,  for  instance  the  parson  of 
the  parish,  should  call  at  my  house  and  very  gravely  inform 
me  that  one  of  our  neighbors  had  been  found  out  and  fully  de- 
tected in  the  commission  of  some  scandalous  offense,  and  detail 
the  cii'cumsfcances  both  of  the  commission  of  the  offense  and  of 
the  detection;  that  other  persons  of  good  credit  were  to  drop  in 
and  relate  the  same  story,  so  that  I  should  fully  believe  that  the 
facts  were  not  only  true,  but  that  they  were  public;  and  that 
in  conversation  afterward  with  some  other  person  I  was  to  men- 
tion that  there  was  such  a  report  in  circulation,  without  thinking 
it  necessary  to  name  the  person  from  wl^om  I  had  it,  and  it 
should  turn  out  afterward  to  be  a  mistake,  that  it  was  another 
person  resembling  the  one  spoken  of  in  name,  or  in  other  cir- 
cumstances which  had  led  to  the  error;  if  the  party  should 
think  proper  to  bring  an  action  against  me,  I  could  not  plead 
that  I  had  it  from  other  persons,  and  that  it  was  a  general  re- 
port in  the  neighborhood,  but  I  must  plead  the  general  issue 
that  I  was  not  guilty  of  a  malieious  slander.  Beason  and  jus- 
tice would,  however,  say  that  I  might  give  in  evidence  the  whole 
transaction,  the  manner  and  occasion  of  speaking  the  words; 
that  if  it  would  not  wholly  excuse  me,  it  might  at  least  go  in 
extenuation  of  the  injury;  and  I  have  not  been  able  to  discover 
any  adjudicated  case  to  the  contrary.  The  dictum  cited  from 
Oom.  Dig.  goes  no  further  than  to  prohibit  this  matter  from 
being  pleaded  in  bar  to  the  action.  The  sayings  of  the  judges 
in  Northamplon's  case,  12  Coke,  which  the  reporter  calls  a  re- 
solve, goes  no  further;  it  only  says  that  in  such  case  an  action 
on  the  case  may  be  maintained,  that  is,  its  having  been  reported 
by  others  cannot  be  pleaded  in  bar. 

The  reason  I  apprehend  to  be,  that  although  a  person  report- 
ing what  he  hath  heard  from  another,  may  do  it  from  laudable 
motives  or  innocent  views,  yet  he  may  also  do  it  from  vile  and 
bad  motives;  he  may  not  believe  the  report  himself,  and  yet 
droulate  it  from  malicious  views;  and  this  is  a  proper  subject 
for  the  consideration  and  determination  of  the  jury:  Northamp- 
ton's  case,  before  mentioned  and  which  was  cited  by  the  counsel 
for  the  plaintiff  below,  in  part  recognizes  this  distinction,  and 
as  this  is  considered  a  leading  case  on  this  subject,  it  merits 
some  attention.    It  is  proper  to  observe,  that  this  is  a  star 
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chamber  case,  the  pxoeeedingB  in  which  were  not  by  the  rulee 
and  course  of  the  common  law;  the  case  was  a  criminal  one,  in 
favor,  as  the  case  states,  of  one  of  the  grandees  and  peers  of 
the  realm,  a  jnrindpal  officer  of  state,  high  in  the  confidence  of 
the  king,  the  information  ore  ientis,  and  the  examiDation  sum* 
muiy,  and  by  interrogatories  put  to  the  persons  accused.  In  fact 
there  were  no  pleadings;  a  jury  never  set  foot  in  this  chamber. 
One  Goodrick  was  charged  by  the  attorney-general  with  pub- 
lishing certain  horrible  lies  of  the  Earl  of  Northampton;  Good- 
rick, being  examined,  acknowledged  speaking  the  words  charged 
against  him,  but  alleged,  by  way  of  excuse,  that  he  had  them 
from  one  Cox.  Even  this  high  prerogative  court  did  not  tell 
him  it  is  of  no  importance  from  whom  you  had  the  report,  you 
are  the  slanderer,  and  must  take  the  whole  on  yourself;  but  iJiey 
examined  Cox,  who  acknowledged  that  he  told  Goodrick  some 
part  of  what  he  reported,  and  that  he  had  that  part  from  one  Lake, 
who,  being  examined,  said  he  had  it  from  another;  and  in  this 
way  this  court  traced  it  through  several  persons  to  one  Ingram, 
who  said  he  had  it  from  some  English  fugitives  in  foreign  parts. 
This  was  considered  as  a  fiction,  and  he  found  to  be  the  author. 
It  is  true,  the  court  punished  all  these  persons;  but  they  made 
a  distinction  between  Goodrick,  who  gave  no  author  for  part  of 
what  he  said,  and  Ingram,  who  could  not  give  a  satisfactory 
one  for  the  remainder,  and  the  intermediate  persons  through 
whose  hands  the  report  had  passed,  whom  they  punished  less. 
This  certainly  went  in  mitigation;  they  were  not  punished  as 
principals;  and  it  is  also  to  be  recollected,  that  they  did  not 
relate  it  as  a  report,  but  as  a  fact.  I  cannot,  therefore,  see 
anything  in  this  case  that  impeaches  the  doctrine  which  I  have 
here  advanced.  All  the  circumstances  connected  with  the 
words  should  go  fully  and  fairly  to  the  jury,  who  must  judge 
from  them  of  the  guilt  or  innocence  of  the  defendant;  and  in 
case  they  find  him  blameable,  to  assess  such  damages  as  the 
more  or  less  aggravated  circumstances  of  the  case  will  justify. 
Justice  and  reason  calls  for  this  rule;  and  the  law,  as  I  appre- 
hend, does  not  deny  it;  nor  can  I  perceive  what  inconvenience 
can  result  from  it.  An  intelligent  court  will  always  instnict  the 
jury  in  what  light  to  apply  the  testimony;  distinguishing  be- 
tween that  which  goes  to  the  point  in  issue,  and  that  which 
goes  in  mitigation  or  aggravation.  Is  it  not  as  reasonable  to 
mitigate  as  to  aggravate  ?  Our  law  does  not  delight  in  exposing 
the  dark  side  of  the  human  character;  it  seeks  truth;  it  is  not 
vindictive,  it  is  merely  just.    It  is  too  dignified  and  enlightened 
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to  put  on  fhe  same  footing  the  vile  mventor,  fabricator  and 
pablisher  of  a  malignant  slander,  and  him  who  inadvertently 
repeats  what  is  already  in  ciroolation. 

I  am,  therefore,  of  opinion  that  the  iodgment  be  xerersed. 

Judgment  reversed. 


Lot  v.  Thomas. 

CovEKAiTT  RuNKiHO  WTTH  Laiox— A  covenant  of  Miiin  does  not  ran 
with  the  land. 

AcnoN  ON  CovBNAKT  OF  SEISIN.— To  maintain  an  action  on  the  coven- 
ant of  seisin  it  is  not  necessary  to  prove  an  eviction  or  an  offer  to  restore 
the  possession. 

Same— Estoppel.— In  this  action  the  pUiintiff  is  not  estopped  by  his  own 
mortgage  of  the  land  subsequent  to  the  covenant,  or  a  sale  by  the 
sheriff,  to  say  that  the  defendant,  the  covenantor,  had  no  title. 

AcnoN  of  covenant.  It  appears  that  on  the  first  of  Februaiy, 
1797,  the  defendant  conveyed  to  the  plaintiff,  in  fee-simple,  a 
certain  tract  of  land,  by  deed,  covenanting  that  defendant  was 
the  sole  owner  of  the  premises,  and  that  he  had  in  himself  full 
right  and  absolute  power  and  authority  to  grant,  baigaln,  and 
sell  the  same.  The  plaintiff  assigned  the  breach  in  the  words 
of  the  covenant.  The  defendant  pleaded:  1.  That  he  was  the 
sole  owner,  etc.,  and  issue  thereon;  2.  That  the  plaintiff  on  the 
second  day  of  February,  1797,  the  day  after  the  execution  of 
the  first  deed,  conveyed,  by  deed,  the  same  premises  back  to 
the  defendant;  8.  That  the  premises  were  afterward  sold  at 
sheriff's  sale,  at  the  suit  of  the  defendant,  and  purchased  by 
him. 

The  plaintiff  prayed  oyer  of  the  condition  of  the  second  con- 
veyance, from  whidi  it  appeared  that  the  conveyance  was  by 
way  of  mortgage;  and  replied  that  the  sum  for  which  judgment 
had  been  obtained,  and  the  land  sold,  was  the  same  sum 
secured  by  the  mortgage;  to  which  there  was  a  demurrer  and 
joinder. 

WittiamBon  and  Ogden,  for  the  defendant,  contended  that 
covenants  of  seisin,  warranty,  and  further  assurance  attached 
to  the  land  and  pass  with  it:  8  Cro.  503;  8  Comy.  261,  262;  1 
Cro.  373;  Shep.  194;  1  Swift;  804;  8  T.  R.  401.  That  the  cov- 
enant  of  seisin  passed  with  the  mortgage  to  the  defendant,  and 
being  out  of  the  plaintiff  he  cannot  sustain  the  action;  and  he 
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ifl  also  estopped  by  the  sheriff's  sale  from  saying  he  had  no 
tiae:  2  Blao.  Com.  896;  Oowp.  601. 

Stockton,  for  the  plaintiff^  contended  that  a  mortgage  in  New 
Jersey  was  merely  a  pledge;  that  the  mortgagor  was  the  owner 
of  the  land;  that  the  ooTenant  of  seisin  was  a  personal  cove- 
nant and  did  not  pass  with  the  land;  that  it  was  owing  to  the 
defect  in  the  title  that  the  land  did  not  sell  for  a  better  price  at 
the  sheriff's  sale;  and  that  although  the  estate  has  been  deter- 
mined an  action  may  be  brought  for  breaches  of  coyenants 
occurring  before  the  determination:  2  Bacon,  74. 

EiBiPATBioKy  0.  J.,  was  of  opinion  that  the  defendant  ought 
to  haTe  a  judgment. 

PsHiONQTOK,  J.  It  is  Contended  by  the  counsel  for  the  de- 
fendant that  a  covenant  of  seisin  is  a  real  covenant  attendant  on 
the  land  and  passes  with  it,  and,  therefore,  the  right  of  action 
arising  on  the  breach  of  covenant,  in  this  case,  had  passed  out 
of  the  plaintiff  with  the  land  before  the  action  lMx>ught;  and 
they  liken  the  present  case  to  a  covenant  of  warranty,  and  a 
covenant  of  further  assurance.  At  the  time  of  the  axgument  I 
confess  I  was  struck  with  the  resemblance  of  the  cases,  and  was 
a  little  surprised  that  no  book  case  was  produced  to  warrant  the 
opinion;  but  on  a  more  mature  consideration  of  this  case  I  am 
fully  satisfied  that  there  is  no  likeness  in  the  casea  A  covenant 
to  run  with  the  land  must,  from  its  nature,  have  a  continuance, 
and  is  made  in  a  contemplation  of,  and  to  guard  against  some 
event  which  may  fall  out  or  happen  in  future,  or  to  provide  for 
some  act  to  be  performed  thereafter  that  respects  the  land.  A 
covenant  of  warranty  is  of  this  nature,  to  secure  and  defend  the 
grantee  against  a  future  eviction;  so,  also,  is  a  covenant  for 
further  assurance,  an  agreement  to  do  a  future  act — to  execute 
and  deliver  new  conveyances  in  furtherance  of  the  title.  But  a 
covenant  of  ownership  or  seisin  is  a  present  act,  and  if  the  cov- 
enantor hath  not  title  or  is  not  seised,  the  covenant  is  broken 
as  soon  as  made;  it  is  so  laid  down  in  Shep.  Touchstone,  170; 
the  right  of  action  immediately  vests  in  the  covenantee,  and 
does  not  go  with  the  land  to  his  assignees,  either  grantee  or 
feoffee.  In  the  present  case  the  assignees  of  the  covenantee  are 
not  mentioned  in  the  covenant,  as  far  as  the  contents  of  that 
instrument  are  disclosed  by  the  record.  However,  if  they  were 
named  I  do  not  see  that  it  cou]d  make  any  difference,  for  even 
if  the  covenant  run  with  the  land  they  could  not  have  an  action 
for  a  breach  before  their  time.    It  would,  in  fact,  be  assigning 
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a  ohoee  in  action,  an  act  interdicted  by  the  common  law.  If 
this  coTcnant  is,  boweyer,  to  be  assimilated  to  a  warranty,  it 
is  of  some  importance;  as  it  is  expressly  laid  down  by  Shep- 
pard,  198,  that  those  who  are  not  named  such  as  heirs  and 
assigDS  shall  not  haye  advantage  of  warranty. 

It  is  said,  however,  by  the  counsel  for  the  defendant,  that  an 
action  for  a  breach  of  covenant  of  seisin  cannot  be  maintained 
unless  the  purchaser  hath  been  evicted  or  hath  offered  to  restore 
the  possession  of  the  land.  I  cannot  find  a  single  case  or  even 
dictum  to  justify  this  extraordinary  proposition,  and  every  day's 
practice  is  at  variance  with  it;  it  hath  been  ruled  over  and  over 
again  in  cases  arising  on  these  actions  of  smsin,  that  an  assign- 
ment of  the  breach  in  the  words  of  the  covenant  is  sufficient. 
If  an  eviction  or  an  offer  to  restore  was  an  essential  requisite  to 
the  maintenance  of  the  action,  these  essential  points  should  be 
averred  in  the  declaration;  for  no  rule  of  pleading  is  more  fully 
established  or  on  better  reason,  than  that  every  declaration 
must  contain  a  complete  cause  of  action.  Again  it  is  said  that 
the  plaintiff  is  estopped  both  by  the  mortgage  deed  and  the  sale 
and  conveyance  by  the  sheriff,  to  say  that  the  defendant  had  no 
title.  If  this  proposition  is  correct,  great  frauds  and  injustice 
would  be  sanctioned  by  our  law.  A.  conveys  to  B.  a  tract  of 
land  in  the  deed  for  which  he  covenants  that  he  is  lawful  owner 
and  hath  full  power  to  sell.  B.,  not  being  able  at  the  time  to 
pay  all  the  purchase  money,  and  believing  A.  to  have  a  good 
title,  mortgages  the  same  land  to  A.  to  secure  the  balance,  and 
afterward  pays  off  the  mortgage;  it  turns  out,  however,  that  A. 
had  no  title  to  the  land,  and  B.  is  evicted  and  turned  out  of 
possession  and  brings  the  action  on  the  covenant  in  his  deed, 
but  is  estopped  by  the  mortgage  to  say  that  A.  was  not  owner 
or  had  not  full  power  to  sell,  and  thus  by  a  kind  of  legal  leger- 
demain B.  is  tricked  out  of  his  money.  If  this  doctrine  is  true. 
Lord  Coke  was  not  only  justifiable  ih  saying  that  estoppels  were 
odious  in  law,  but  he  might  have  gone  further  and  added  that 
they  were  also  detestable. 

Happily,  however,  our  law  is  not  chargeable  with  any  such 
absurdity.  It  is  laid  down  by  Lord  CSoke  that  every  estoppel, 
because  it  oondudeth  a  man  to  allege  the  truth  must  be  certain 
to  every  intent,  and  not  to  be  taken  by  argument  or  inference: 
CSoke  Lit.  852,  856.  If  we  apply  this  reasonable  rule  of  the 
common  law  so  correctly  expressed  by  his  lordship  to  the  case 
in  question,  the  proposition  of  the  defendant's  counsel  must  go 
to  the  wall.    The  plaintiff  in  his  mortgage  deed  does  not  say 
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that  the  defendant  was  sole  owner  of  the  premises  and  had  full 
right  and  absolute  power  and  authority  to  grant,  bargain  and 
Bell  the  same.  The  most  that  can  be  drawn  from  the  mortgage 
deed  is  that  the  plaintiff  impliedly  said,  that  he  himself  was 
owner,  and  had  power  and  authority  to  bargain  and  sell  at  the 
time  of  exeouting  the  mortgage  deed,  or  rather  that  he  should 
not  be  permitted  to  say  the  contrary;  from  which  it  is  inferred 
by  argument  and  deduction,  that  having  purchased  of  the  de- 
fendant the  day  before,  he  recognized  and  acknowledged  his 
title.  But  even  this  argument  and  inference  is  not  conclusive; 
the  plaintiff  might  have  purchased  or  otherwise  acquired  the 
legal  title  in  the  meantime,  and  although  he  may  not  be  per- 
mitted to  say  that  he  himself  had  no  title  at  the  time  he  exe- 
cuted the  mortgage  deed,  yet  he  may  and  ought  to  be  permitted 
to  say  that  the  defendant  had  no  title  when  he  executed  this 
deed  to  the  plaintiff.  Even  a  recital  in  a  deed  doth  not  amount 
to  an  estoppel,  because  it  is  no  direct  affirmation:  Ooke  Lit. 
852,  356. 

The  conveyance  by  the  sheriff  is  not  only  liable  to  the  fore- 
going objections,  as  it  respects  the  doctrine  of  estoppels,  but  to 
still  greater,  arising  from  the  nature  of  the  conveyance;  al- 
though a  man  is  in  certain  cases  estopped  by  his  own  act  to 
allege  the  truth,  yet  he  shall  not  be  estopped  by  the  act  of  law. 
The  principle  upon  which  the  doctrine  of  estoppel  rests,  is  that 
a  man  shall  not  be  permitted  to  allege  anything  contrary  to  what 
ke  hath  before  solemnly  done.  It  is  true,  the  sale  by  the  sheriff 
is  to  have  the  same  effect  as  his  act,  so  far  as  it  goes  to  make  a 
title;  but  it  is  not  his  act  so  as  to  estop  him  from  alleging  the 
truth  on  any  point  whatever.  He  may  allege  a  collusion  between 
the  sheriff  and  the  purchaser;  but  he  would  be  estopped  to 
allege  a  collusion  between  himself  and  the  purchaser. 

On  the  whole,  I  am  of  opinion  that  neither  the  second  nor 
third  plea  can  be  supported,  and  that  the  plaintiff  must  have 
judgment. 

BoTTDiHOT,  J.,  concurred  in  opinion  with  PiMmroroN.  J. 

Judgment  for  the  plaintiff. 
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P  TkASH,  18.] 

BSOOTKBT  OF  Mbsnb  Pboftts  aoainst  Joint-tbnaxt.— Joiot*ienaQt8 
or  tenants  in  common  recovering  in  ejectment  are  bound  to  obtain 
poteeesion  under  the  proper  writ  or  otherwise;  and  in  case  they  neyj^eel 
to  do  so»  they  will  be  limited  to  a  recovery  of  mesne  profits  to  a  reason* 
able  time  after  jadgment,  which  in  this  case  was  held  to  be  a  month. 

AonoH  in  trespass  for  mesne  profits  of  two-fifth  parts  of  two 
parcels  of  land,  from  the  tenth  of  May,  1780,  to  the  tenth  of 
September,  1795.  The  defendant  pleaded  not  goilty,  and  the 
statute  of  limitations.  The  plaintiff  produced  the  record  of  an 
ejectment  brought  by  bis  nominal  lessee  against  the  defendant, 
wherein  a  demise  was  laid  on  the  tenth  of  June,  1788,  for  seven 
years.  The  suit  had  been  removed  into  the  supreme  court,  and 
on  a  distringas  being  issued  for  a  jury  on  the  ninth  of  May, 
1791,  the  defendant  admitted  on  record  that  the  lessor  of  the 
plaintiff  was  entitled  to  two-fifths  of  the  land,  and  consented 
that  judgment  should  be  entered  for  him  for  that  proportion  of 
the  lands,  the  plaintiff  paying  costs. 

The  writ  in  the  present  action  was  issued  on  the  tenth  of 
September,  1795,  and  the  plaintiff  admitted  he  was  barred  by 
the  statute  of  limitations  from  recovering  prior  to  the  tenth  of 
September,  1789,  but  contended  that  he  was  entitled  to  mesne 
profits  from  that  period  until  the  time  of  his  coming  into  pos- 
session shortly  before  the  commencement  of  this  action.  A 
writ  of  possession  had  been  taken  out  in  the  ejectment,  return- 
able to  January  term,  1792,  but  it  did  not  appear  to  have  been 
executed. 
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21  Bo88  and  EomphiB,  for  plaintifll 
MoKean  and  Porter,  for  defendant. 

The  counsel  for  defendant  objected  that  the  plaintiff  coidd 
not  take  advantage  of  his  own  laches,  for  he  had  power  to 
compel  the  defendant  to  let  him  into  possession;  and  if  he  has 
chosen  to  delay  his  appropriate  remedy^  he  should  not  take  the 
profits  of  his  partner's  labors  in  the  land. 

There  is  no  difference  between  a  yerdict  in  ejectment  and  a 
judgment  by  default  or  by  confession:  2  Burr.  668.  Mesne 
profits  can  be  recovered  only  between  the  time  of  demise  and 
recovexy  in  ejectment:  15  Yin.  895,  pi.  4;  1  Lil.  Pr.  Beg.  596; 
1  Dall.  172. 

On  the  part  of  the  plaintiff  it  was  argued  that  a  tenant  in 
common  might  clearly  support  trespass  for  mesne  profita:  2 
Wils.  115;  for  his  right  to  compensation  must  be  co-extensive 
with  the  adverse  possession  of  his  companion.  The  recoveiy 
in  the  case  cited  from  Lilly  must  refer  to  an  execution  executed, 
it  cannot  be  in  reference  to  the  verdict:  2  Wils.  121;  because 
injustice  would  be  done  in  many  cases  where  judgments  are 
not  rendered  for  several  months  afterward.  Where  judgment 
is  against  the  tenant  in  possession,  and  trespass  is  brought 
against  him,  it  is  sufficient  to  produce  the  judgment,  without 
proving  the  writ  of  execution  executed,  because  by  entering 
into  the  common ^rule,  the  defendant  is  estopped  both  as  to  the 
lessor  and  lessee;  aliier,  where  judgment  is  rendered  against 
the  casual  ejector:  1  Str.  5;  Bull.  87. 

By  Court,  Shipen,  0.  J.,  and  YrnkTsn,  J.  After  a  recoveiy  in 
ejectment,  the  general  rule  is,  that  the  plaintiff  may  recover 
mesne  profits  against  the  defendant  for  such  length  of  time  as 
he  can  prove  him  to  have  been  in  possession;  if  he  goes  beyond 
the  time  laid  in  the  demise,  the  defendant  may  controvert  his  • 
title,  or  may  plead  the  statute  of  limitations,  if  the  plaintiff  at- 
tempts going  back  above  six  years:  Bull.  87,  88.  But  a  natural 
distinction  presents  itself  in  the  case  of  one  joint-tenant,  or 
tenant  in  common,  recovering  the  possession  against  their  part- 
ners on  an  actual  ouster.  The  defendants  in  such  instaoces 
hold  undivided  interests,  and  cannot  be  compelled  to  relinquish 
the  entire  possession.  It  was  incumbent,  therefore,  on  the 
plaintiff  to  obtain  possession  under  the  proper  writ,  or  other- 
wise, in  a  reasonable  time  after  judgment  in  the  ejectment:  and 
if  he  is  remiss  herein  for  years,  he  shall  not  charge  the  defend- 
ant as  a  trespasser.     Here  the  judgment  was  absolute  at  niai 
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pritia  on  th$  ninth  of  May,  1791,  and  allowing  one  month  there- 
after as  a  reasonable  time  for  obtaining  the  service  of  a  habere 
facias  possessionem^  the  plaintiff  is  entitled  to  mesne  profits  from 
the  tenth  of  September,  1789,  to  the  ninth  of  June,  1791,  being 
one  and  three-quarter  years,  and  for  no  longer  space  of  time. 


Citing  this  case.  Freeman  on  Co-tenancy,  sec  303,  says:  "That  an  action 
for  trespass  for  mesne  profits  may  be  maintained  by  one  co-tenant  against 
another  after  and  as  a  necessary  consequence  of  a  judgment  in  ejectment, 
has  long  been  established  both  in  England  and  America."  But  in  this 
case,  the  question  was  not  raised;  it  was  assumed  as  a  correct  prindple, 
on  which  the  decision  rested. 

In  Cliamhen  v.  LapsUy,  7  Pa.  St.  25,  Coulter,  J.,  referring  to  this  case, 
says:  "  If  the  plaintiff  permits  the  defendant  to  remain  an  unreasonable 
time  in  possession,  without  taking  out  &  habere /aeuu  poseeeeionem,  he  will 
not  be  permitted  to  convert  the  defendant  into  a  trespasser  against  his  wilL" 


NoRRis  V.  Insurance  Co.  of  North  America. 

[8TsATBi,84.] 

Evidence  to  Contbol  Poucnr  of  Insurance.— A  policy  of  insurance 

may  be  explained  and  controlled  by  the  written  application  to  make  the 

insurance. 
Risk  Assumed  bt  Insubeb. — ^To  subject  an  insurer  to  a  loss,  the  risk 

run  must  correspond  with  that  understood  and  intended  to  be  run  at 

the  time  of  subscribing  the  policy. 
iNSxmEB  Bound  by  Usage.  —An  insurer  is  bound  to  inform  himself  of  a 

general  and  well  established  usage  of  trade. 

OoYENANT  on  B  polioy  of  insurance  subscribed  by  the  defend* 
ant  upon  all  goods  laden,  or  to  be  laden,  on  board  the  brig 
American,  at  and  from  Port  de  Paix  to  Philadelphia,  with  per- 
mission to  touch  at  one  or  other  French  port  on  the  north  side 
of  the  island  of  Hispaniola,  beginning  the  adventure  on  the 
said  lawful  goods  and  merchandises  from  and  immediately  fol- 
lowing the  loading  thereof  on  board  of  said  vessel  at  Port  de 
Paix.  The  policy  was  subscribed  on  the  ninth  of  March,  1797, 
for  twelve  thousand  dollars,  at  a  premium  of  eight  per  cent., 
and  if  no  loss  happened  two  per  cent.,  to  be  returned  if  the 
Tessel  proceeds  direct  from  Port  de  Paix  to  PhDadelphia.  In 
the  policy,  it  was  expressly  stated  that  the  insurance  was  upon 
••  goods  and  cash." 

The  written  application  of  the  plaintiffs  was:  "  Insure  twelye 
thousand  dollars  property  on  board  the  brig  American,  Captain 
Thomas  Town,  Jun.,  at  and  from  Port  de  Paix  to  Philadel* 
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phia."  It  appeared  by  a  witness  that  the  plaintifBs  desired  to 
have  cash  on  board  the  yessel,  then  understood  to  be  at  Port 
de  Paix,  insured,  and  that  they  were  informed  at  the  office  that 
this  would  not  be  the  case  unless  specie  was  particularly  men- 
tioned. 

From  two  protests  of  the  captain,  it  appeared  by  the  first 
made  at  Port  de  Paix  that  he  sailed  from  Philadelphia  on  the 
thirty-first  October,  1796,  clearing  for  St.  Bartholemew's,  but 
bound  to  Marigalante,  where  he  arrived  eighteenth  NoTember. 
and  was  refused  permission  to  trade.  Next  day  he  sailed,  and 
on  the  twentieth  arrived  at  Port  liberty,  where  he  sold  his  cargo, 
and  took  on  board  coffee,  cotton  and  sugar.  Thence  he  went 
to  St.  Thomas,  arriving  fifth  January,  1797,  and  sold  his  cargo 
for  eighteen  thousand  two  hundred  and  forty-seven  dollars. 
He  there  purchased  ninety-eight  barrels  of  flour,  and  on  twenty- 
second  January  sailed  for  Cape  Francois,  but  being  pursued  by 
English  ships,  he  was  forced  on  the  twenty-sixth  into  Port  de 
Paix.  On  the  following  day  a  guard  was  placed  on*board,  and 
his  papers  seized  and  sent  to  Cape  Francois,  whither  he  was 
obliged  to  go  to  plead  his  cause;  and  on  the  thirty-first,  his 
papers  being  found  in  good  order,  were  returned.  On  his  re- 
turn to  Port  de  Paix,  the  guard  was  found  on  board,  and  he 
was  informed  by  the  administration  that  the  money  should  be 
lodged  in  the  treasury,  and  he  should  receive  payment  in  coffee. 
On  the  fourth  February,  the  officers  of  the  administration  forced 
open  bis  cabin  door,  and  took  away  the  specie,  consisting  of 
fifteen  thousand  four  hundred  and  forty-nine  dollars,  promising 
to  deliver  him  coffee  in  return. 

The  captain's  second  protest,  at  Philadelphia,  May  29, 1797, 
substantially  enumerated  the  preceding  facts;  but  he  then 
stated  that  a  few  days  after  the  specie  was  taken,  the  ninety- 
eight  barrels  of  flour  were  forcibly  seized,  and  coffee  promised 
him  in  payment. 

It  was  proved  to  have  been  the  general  usage  of  the  French 
West  India  islands  previous  to,  and  since  the  American  revolu- 
ion,  that  when  foreign  vessels  arrived  in  their  ports,  a  guard 
was  inmiediately  sent  on  board,  who  took  the  ship's  papers  for 
inspection,  which,  in  many  instances,  were  not  returned  to  the 
captain  until  he  had  delivered  to  the  government  officers  the 
goods  they  required,  which  were  usually  paid  for  in  colonial 
produce.  This  usage  was  known  generally  by  all  trading  with 
these  islands.  The  deposition  of  Captain  McE  ver  was  read  in  evi- 
dence, in  which  he  stated  that  on  the  twenty-eighth  January,  1797| 
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he  saw  Oaptain  Town  at  Oape  Francoie,  who  told  him  that  he 
had  sixteen  thousand  dollars,  one  hundred  barrels  of  flour,  and 
Bome  dry  goods  on  'board  the  brig  American  at  Port  de  Paix, 
and  that  the  administration  had  taken  charge  of  his  veesel  and 
papers,  but  that  his  papers  had  been  returned  to  him.  McEyer 
arrived  in  Philadelphia  on  the  twentieth  February,  1797,  and 
had  informed  the  plaintifis  of  what  he  knew;  but  these  particu- 
lars were  not  communicated  to  the  defendant  previous  to  sub- 
scribing the  policy.  It  was  maintained  by  the  plaintiffs  that 
the  defendants  had  received  their  premium  of  nine  hundred  and 
sixty  dollars,  after  they  disputed  the  loss;  but  on  examination 
it  appeared  that  a  note  was  given  for  the  premium,  which  fell 
due  on  the  twelfth  June,  and  it  was  paid  at  maturity. 
The  defendants  pleaded  covenants  performed. 

IngersoU,  E.  TUghman  and  Moylan,  for  the  defendants  (having 
the  affirmative,  and,  therefore,  the  right  to  begin,  as  the  court 
held),  put  their  defense  on  two  grounds:  1.  That  the  ob- 
ject insured  never  existed;  2.  Improper  concealment  of  facts 
known  only  to  the  insured.  The  terms  of  the  policy  clearly 
show  that  the  insurance  was  intended  for  the  property  on  the 
return  voyage,  and  therefore  the  policy  did  not  take  effect  until 
the  goods  were  laden  at  Port  de  Paix.  An  insurance  on  goods 
*'  at  and  from''  a  place,  means  from  beginning  to  load  them: 
Wesket,  24. 

As  to  the  point  of  concealment,  it  was  a  material  circumstance, 
and  it  not  having  been  communicated  to  the  insurer,  the  policy 
is  thereby  vitiated;  and  it  is  no  matter  whether  the  neglect  arose 
from  accident  or  design:  Park,  195.  The  case  of  Uie  captain 
being  restricted  to  one  of  three  routes  from  one  port  to  another, 
shovrs  to  what  extent  this  doctrine  has  been  carried:  7  T.  B. 
162. 

Bawie  and  WeUs^  for  the  plaintiffs.  If,  after  a  call  for  the 
loss,  the  defendants  demanded  and  received  the  premium,  they 
thereby  waive  all  objections  to  the  policy  on  the  ground  of  their 
running  no  risk.  It  is  the  risk  run  which  entitles  underwriters 
to  their  premiums;  and  in  every  case  where  a  policy  has  been 
vacated  on  the  ground  of  the  risk  not  having  attached,  ex- 
cept in  case  of  actual  fraud,  the  premium  must  be  returned. 
Independent  of  this,  it  is  contended  that  though  the  outward 
bound  voyage  was  made  to  Marigalante,  yet  the  captain  not  be* 
ing  allowed  liberty  to  trade  there,  it  terminated  at  Guadaloupe, 
where  he  disposed  of  his  cargo  and  received  the  proceeds  on 
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board.  From  this  place  the  homeward  Toyage  began.  The  chief 
objeotof  the  plaintiff  was  to  inaiire  the  cash,  which  was  particu- 
larly  mentioned  in  the  policy.  Their  written  instructions  to 
the  office  were:  '*  Insure  tweWe  thousand  dollars,  proper^  on 
board  the  brig  American,  at  and  from  Port  de  Paix/'  etc.  If 
the  wording  of  the  policy  is  defective,  the  intention  of  the  par- 
ties may  be  collected  from  the  application,  and  it  shall  control 
the  formal  expressions.  Thus,  in  Atk.  548,  the  terms  "  at  and 
from' '  in  a  policy  were  corrected  by  the  label  or  minutes  of  the 
agreement  where  the  policy  differed  from  them.  The  stridum 
ju8  or  apex  juris  is  not  to  be  applied  to  such  commercial  instru- 
ments, but  according  to  the  usual  course  of  trade,  and  for  the 
benefit  of  the  party  insured:  Park,  43:  1  Burr.  348. 

As  to  the  concealment  alleged,  the  insured  are  not  bound  to 
communicate  what  the  insurers  are  bound  to  know.  The  course 
of  trade  must  goTem  for  the  benefit  of  the  insured,  and  the  in- 
surers must  inform  themselyes  of  a  usage  of  trade:  1  Burr.  348; 
Doug.  492;  Park.  220. 

SmPFEN,  C.  J.,  delivered  the  charge  of  the  court  The  asser- 
tions of  the  plaintifis  that  the  defendants  demanded  and  re- 
ceived the  premium  of  insurance,  after  the  demand  made  for 
the  loss,  seems  to  be  fully  obviated  by  the  defendants'  state- 
ment. 

The  words  of  the  policy  are  explicit  and  dear  in  favor  of  de- 
fendants, if  considered  merely  by  themselves  independent  of  the 
written  instructions  or  order  to  make  insurance.  In  the  first  part 
of  the  policy,  the  voyage  is  described  **  at  and  from  Port  de  Paix 
to  Philadelphia,  with  liberty  to  touch,"  etc. ;  but  in  the  latter 
part  thereof,  according  to  the  constant  form,  it  points  out  what 
shall  be  called  the  risk,  and  the  words  there  are  (1  Atk.  646): 
''  Beginning  the  adventure  on  the  said  lawful  goods  and  mer- 
chandises from  and  immediately  following  the  loading  thereof  on 
board  of  said  vessel  at  Port  de  Paix."  But  the  order  runs  thus: 
"  Insure  twelve  thousand  dollars,  property  on  board  the  brig 
American,  at  and  from  Port  de  Paix  to  Philadelphia."  This 
memorandum  shows  the  intention  of  the  plaintiffs  to  have  been 
to  insure  the  articles  on  board  at  the  time  of  the  receipt  of  their 
last  intelligence,  however  injudicious  the  measure  might  have 
been.  This  will  control  and  explain  the  expressions  in  the 
formal  policy,  and  the  mistake  of  the  clerk  therein  shall  be 
rectified  thereby,  according  to  the  authority  cited:  1  Atk.  547. 
It  appears  to  have  been  the  capital  object  of  the  plaintiffs  to 
insure  the  specie  then  laden  in  the  brig  at  Port  de  Paix,  and 
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thej  are  so  mindful  thereof ,  that  they  insiBt  on  the  word  oaah 
being  inserted  in  the  policy.  As  to  the  money,  it  certainly  was 
not  material  to  the  insurers  where  it  was  shipped,  though  it 
might  be  otherwise  as  to  the  flour  and  dry  goods  on  account  of 
ayerage  loss,  as  they  might  have  possibly  suffered  in  the  pre« 
▼ious  voyage  from  St.  Thomas.  The  defendants  certainly  knew 
of  cash  being  on  board,  and  also  of  other  merchandise,  though 
they  may  not  have  been  informed  of  the  articles.  The  present 
exception  appears  to  me  a  technical  one,  and  if  there  was  noth« 
ing  else  in  the  case,  ought  not  to  preyent  the  recoTcry  of  the 
plaintiffs. 

On  the  head  of  concealment,  it  becomes  the  duty  of  the  jury 
to  ascertain  the  facts  in  the  first  instance.  Heuce  arises  the 
law.  Be  it  with  them,  therefore,  to  determine  under  all  the 
circumstances  of  the  case,  whether  the  events  which  took  place 
as  to  the  brig  at  Port  de  Paix,  were  within  the  usage  and  course 
of  trade  of  the  French  part  of  the  island  of  St.  Domingo.  If 
they  shall  be  of  opinion,  that  everything  which  happened  there 
was  consonant  to  and  within  the  custom,  then  the  want  of  com- 
munication of  the  particulars  received  from  Captain  McE ver,  can- 
not vitiate  the  policy,  because  all  the  cases  abundantly  prove 
that  the  underwriters  were  bound  to  inform  themselves  of  such 
custom.  But  if  they  shall  be  fully  persuaded  that  other  cir- 
cumstances occurred  not  vntrranted  by  nor  within  the  custom, 
they  are  next  to  inquire  of  the  materiality  of  those  circumstances 
witii  respect  to  the  subject  of  the  present  controversy,  and 
whether  the  communication  of  those  occurrences  would  have 
varied  the  risk  in  the  judgment  of  the  insurers.  The  verdict 
must  necessarily,  as  to  this  last  point,  depend  on  the  just  infer- 
ences and  conclusions  which  the  jury  draw  from  the  whole  mass 
of  the  testimony.  To  subject  the  corporation  to  a  loss,  the  risk 
really  run  must  correspond  with  the  risk  understood  and  in- 
tended to  be  run  at  the  time  of  their  president's  subscription  of 
the  policy:  8  Burr.  1909. 

Verdict  for  the  plaintiff,  the  parties  agreeing  to  liquidate  the 
damages  amicably. 


In  HiggiHKm  v.  DaXl^  13  Mass.  96,  it  was  held  that  a  written  memoian- 
dnm  which  was  delivered  to  the  inanianoe  broker  by  the  agent  of  the  in* 
snred,  but  not  inserted  in  the  policy  or  annexed  to  it,  was  not  admissible 
in  evidence.  Noticing  this,  and  the  principal  case,  Parsons  on  Marine  In* 
snrance,  p.  114,  says:  "In  the  Massachusetts  case  just  referred  to,  it  u 
said  that  all  proposals  nuuie,  or  conversations  had,  prior  to  the  subscription 
of  the  policy  are  considered  as  waived  if  not  inserted  in  the  policy  or  con* 
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tained  in  a  memorandum  annexed  to  it,  but  it  is  veiy  conmion  in  En^and 
as  well  as  in  this  country  for  persons  wishing  insurance  to  offer  to  the  in* 
surers  what  is  called  a  slip  or  application  for  insurance.  And  the  cases  we 
hare  already  cited  show  that  the  question  has  frequently  arisen  whether 
this  paper  is  admissible  in  evidence  to  show  the  intention  of  the  parties. 
,  In  the  year  1800,  it  was  decided  in  Pennsylvania  that  the  policy  of  insur- 
ance may  be  not  only  explained  but  controlled  by  the  written  order  for  in« 
Burance.  Bnt  in  1831,  it  was  decided  in  New  York  by  the  court  of  errors, 
eonfirming  the  judgment  of  the  supreme  court,  that  the  slip  or  application 
for  insurance  b  inadmissible  in  evidence  to  show  the  intention  of  the  par- 
ties in  an  action  at  law;  that  in  such  an  action  it  is  proper  evidence  only  to 
show  a  misrepresentation  while  in  equity  it  may  be  used  to  correct  the 
policy.  It  should  perhaps  be  remarked  that  in  the  beginning  of  this  century 
courts  of  law  in  Pennsylvania  not  unfrequently  exercised  what  would  seem 
to  be  equity  powers,  and  in  the  case  referred  to,  the  authority  by  which  they 
sustain  their  ruling  is  an  English  equity  case." 

In  Pindar  v.  ReaohOe  Fvrt  Ins,  'Co.,  47  N.  Y.  114»  a  written  application 
was  nuuie,  indoeing  a  policy  issued  by  another  company,  in  which  the 
plaintiff's  stock  was  described  as  "  such  as  is  usually  kept  in  country  stores," 
with  a  request  that  a  policy  should  be  sent  by  mail,  insuring  the  plaintifib 
to  the  amount  of  three  thousand  dollars,  in  exactly  similar  terms.  In  re- 
ply a  policy  was  sent  omitting  the  descriptive  words  prescribed  by  the 
plaintiffs,  and  conditioned  to  be  void  if  any  extra-hazardous  goods  were  kept 
in  the  store.  A  fire  occurred,  and  the  defendants  relied  on  a  breach  of  the 
condition  in  answer  to  a  suit  to  recover  on  the  policy.  The  plaintiff  offered 
to  prove  that  he  had  accepted  the  policy  without  reading  it,  under  the  im- 
pression  it  conformed  to  his  written  application.  The  court  held  that  the 
omission  of  the  insured  to  read  the  policy  could  not  extend  the  liability  of 
the  insurers,  it  being  an  established  rule  that  prior  understandings  and 
agreements  were  merged  in  the  writing  as  finally  executed.  But  it  may  be 
questioned  whether  this  rule  is  sound;  for  sending  the  policy  in  response 
to  the  plaintiff's  letter  without  explanation  or  modification,  might  reason- 
ably give  him  the  impressbn  that  the  terms  he  proposed  were  accepted. 
See  MoUert  t.  Penn  Fire  In*.  Co.,  5  Rawle,  346;  Susquehanna  Int.  Co.  v.  Per- 
rine,  7  Watts  &  8.  348.  In  the  former  Sergeant,  J.,  said:  "  A  mistake  in  a 
policy  may  be  rectified  when  it  clearly  appears  from  the  label  or  other  sat- 
isfactory evidence  that  it  was  reduced  to  writing  in  terms  not  conformable 
to  the  real  intention  of  the  parties."  It  is  held  that  where  one  makes  an 
application  for  a  policy  as  the  agent  ol  a  known  or  ol  an  undisclosed  princi- 
pal, and  the  insurers  accept  the  application  and  agree  to  prepare  the  policy, 
they  are  bound  to  draw  the  instrument  so  as  to  give  effect  to  the  agreement 
by  descrilnng  the  insurance  as  made  in  favor  of  the  agent  as  such,  or  forthe 
aoooont  of  whom  it  may  ooncem,  and  if  they  fail  to  do  so,  and  the  error  is 
not  discovered  until  after  the  policy  is  accepted,  a  bill  may  be  filed  to  recti^ 
the  error:  PikmiEB /at.  Co.  v.  J7</Mmsr,  46  Misi.  645;  OUver  v.  Mutual  Ins. 
00k9  2  Ciiiti%  S77. 
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Rbspublica  V.  Davis. 

COKTESSIOK    OF    PRINOtPAL,   EVIDENCB   AGAINST   SURBTT.— In  ft   loit 

against  a  auiety  on  •  reoogniiance  for  the  good  behavior  of  his  prind- ' 
pal,  the  confession  of  the  latter  that  he  had  published  certain  libels 
may  be  given  in  evidence,  bnt  not  the  admissions  of  counsel  for  the 
principal  in  a  former  trial,  nor  can  the  verdict  and  judgment  in  the 
former  trial  between  different  parties  be  received  in  evidence  against 
the  surety. 
PUBUCATION  OF  LiBEL. — ^Distributing  papers  containing  libelous  matter, 
and  the  fact  of  the  clerk  of  the  printer  receiving  payment  for  them,  is 
evidence  of  the  publication  of  the  libeL 

DiBT  on  a  reoognizanoe  for  one  l^ousand  dollars,  conditioned 
for  the  good  behavior  of  William  Gobbet.    Plea  nU  debet. 

The  action  against  Gobbet  on  bis  recognizance  for  two  thou« 
sand  dollars  was  tried  at  tbe  last  term,  and  a  yerdict  and  judg- 
ment were  obtained  thereon  for  the  commonwealth. 

McKean,  aitamey'general,  offered  in  evidence  the  admission  of 
Gobbet's  counsel,  on  tbe  former  trial,  that  he  had  printed 
and  published  tbe  various  matters  charged  as  libels.  This  was 
objected  to  and  the  evidence  overruled;  the  court  decreeing  that 
the  commonwealth  might  give  in  evidence  in  the  present  suit 
the  confessions  of  Gobbet  himself  that  he  was  the  author  or 
editor  of  the  papers  in  question,  but  not  the  admissions  of  conn* 
sel  in  another  cause  between  different  parties. 

The  attorney-general  then  contended  that  the  verdict  against 
Gobbet  and  the  judgment  thereon  should  be  received  as  evidence 
of  tbe  breach  of  his  recognisance  for  good  behavior.  Where  a 
verdict  on  an  indictment  is  found  on  other  evidence  besides  the 
party's  own  oath,  there  the  conviction  may  be  given  in  evidence 
by  the  party  injured  in  a  civil  suit:  Gilb.  L.  E.  80;  and  argued 
that  the  case  was  analogous  to  that  of  principal  and  accessory 
where  it  is  unnecessary  upon  the  trial  of  the  accessory  to  enter 
into  a  detail  of  the  evidence  on  which  the  conviction  of  the 
principal  was  founded:  Fost.  866.  As  to  a  judgment  against 
the  principal  being  evidence  against  those  claiming  under  him, 
2  Str.  1109,  and  5  Burr.  2598,  are  in  point.  The  decree  of  a 
court  of  competent  jurisdiction  is  conclusive  evidence  of  mat- 
ters tried  collaterally:  Bull.  840. 

Lewis,  for  the  defendant,  contended  that  to  make  a  former 
verdict  evidence,  it  must  have  been  between  tbe  same  parties: 
Oilb.   L.   E.   29;  their  privies,  or  persons  under  whom  they 
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claimed:  2  Six.  1189;  6  Burr.  2598.  An  aocessoiy  may  coniro* 
Tert  tbe  guilt  of  his  principal,  notwithstanding  the  record  of 
his  conviction:  Fost.  865;  Leach's  Cases,  263. 

By  CouBT.  The  law  laid  down  in  Qilb.  L.  E.  80,  has  been 
contradicted:  1  Sid.  825;  12  Mod.  319,  339;  Hardw.  Cases,  298, 
312;  4  Burr.  2255;  1  Str.  68;  2  Id.  856;  1  Ld.  Bajm.  750; 
Boll.  16,  229;  Espin.  320,  736.  How  can  it  be  ascertained 
what  degree  of  credit  was  given  to  the  party's  own  oath?  Lord 
Gilbert  received  tbe  information  of  the  practice  from  Mr, 
Phipps,  but  subjoins  his  own  qutsre^  after  stating  two  objec- 
tions to  the  doctrine.  No  record  of  conviction  shall  be  given 
in  evidence,  except  in  those  cases  where  the  benefit  of  the  ver- 
dict is  mutual:  Bull.  229.  The  general  rule  respecting  verdicts 
being  given  in  evidence  has  been  correctly  stated  by  the  defend- 
ant's counsel.  *  It  is  incumbent  on  the  adverse  pariy  to  show 
that  the  present  case  forms  a  just  exception  thereto.  The  for- 
mer verdict  was  in  a  civil  suit  between  different  parties  reaitUer 
alios  acta;  and  **  nothing  can  be  more  contrary  to  natural  jus- 
tice than  that  anybody  should  be  injured  by  any  determination 
that  he  was  not  at  liberty  to  controvert:''  Gilb.  L.  E.  29.  The 
court  reject  the  evidence. 

The  attorney-general  then  produced  a  bound  volume  of  tb? 
Porcupine  Oasette  for  1797,  which  had  been  deposited  behind 
the  door  of  the  library,  and  for  which  Cobbet's  clerk  had  re- 
ceived payment. 

Defendant's  counsel  objected  that  it  ought  to  be  shown  that 
the  papers  were  bought  at  Cobbet's  shop,  pamphlets  purchased 
at  the  bookseller's  being  evidence  of  their  publication:  Rex  ▼• 
Mmm,  5  Burr.  2689. 

By  CouBT.  Pamphlets  and  books  are  usually  bought  at  the 
shops;  but  newspapers  are  distributed  at  the  houses  of  the  sub- 
scribers. Cobbet  is  the  printer  of  the  paper  which  contains  the 
libelous  matter,  and  the  common  clerk  received  the  money. 
They,  thus  circumstanced,  must  go  to  the  juiy,  who  will  judge 
of  their  publication* 

Verdict  for  the  commonwealth. 

Upon  a  vmt  of  error  to  the  high  court  of  enora  and  appeals, 
judgment  was  affirmed. 
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SmoN  V.  Brown. 

186.) 


Dbbd  Ixpebfbctlt  Acknowledged,  ho  Etidencb  or  NonoB.— A 
deed  recorded  without  a  proper  probate  is  no  evidence  of  notice  to  enb- 
sequent  porchaaers. 

EraoTMEMT.  The  defendant  offered  in  evidence  a  deed  from 
the  commissioners  of  Northumberland  couniy,  under  their 
common  seal,  dated  October  8,  1788,  to  one  Thornburgh,  by 
whom  the  land  had  been  purchased  at  a  sale  thereof  for  the 
non-payment  of  state  and  county  taxes,  which  deed  was  as- 
signed by  Thomburgh  to  one  Drinker,  twenty-eighth  April, 
1795. 

The  court  refused  to  admit  the  deed  in  evidence,  saying  that 
such  deeds  were  mere  nullities,  and  had  been  overruled  more 
than  once. 

The  defendant  claimed  under  an  application  entered  in  the 
name  of  Bobert  Semple,  assigned  to  William  Plunket  on  the 
third  May,  1782.  The  plaintiff  claimed  under  the  same  appli- 
cation assigned  to  Joseph  Simon  on  the  eighteenth  of  January, 
1769.  To  prove  a  constructive  notice  to  the  defendant  of  this 
previous  assignment  to  Simon,  the  certificate  of  its  being 
recorded  on  the  twenty-sixth  Uarch,  1769,  was  offered  in  evi- 
dence. The  probate  on  which  it  was  recorded  was  the  affidavit 
of  one  Etting  before  the  president  of  the  court  of  common 
pleas  of  Franklin  county,  that  Semple  had  acknowledged  the 
assignment  to  be  his  and  desired  it  to  be  recorded;  and  that 
three  certain  parties  were  witnesses  thereto. 

EdmiUon,  for  the  plaintifil 

Duncan,  for  the  defendant. 

The  court  said  that  the  affidavit  was  illegal  and  informal, 
and  did  not  authorisse  the  recording  of  the  transfer.  It  was  no 
evidence  whatever  of  notioe  to  the  defenduit,  and  oould  not 
be  received:  8  Oranch,  165. 

Verdict  for  the  plaintiff. 
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TURBBTT  V.  TuRBBTT's  ExECUTORS. 

(8  TB43SS,  187.] 

CONSTBUCnOK  OF  WiLL.— Every  sentenoe  and  word  in  a  will  must  be 

considered  in  forming  a  judicial  opinion  on  it 
Meaning  of  Word  "Estate."— The  word  estate  in  a  will  carries  eveiy- 

thing,  unless  restrained  by  particular  expressions. 

AonoN  of  account.  Pleas,  never  bailiffs,  or  receivers,  and 
fully  accounted. 

The  action  was  founded  on  the  will  of  Samuel  Turbett,  dated 
June  thirteenth,  1796,  wherein,  after  directing  his  debts  to  be 
paid,  he  devised  as  follows:  Item,  my  property  in  Lancaster,  I 
order  to  be  sold  at  the  discretion  of  my  executors,  and  the 
moneys  thence  arising  I  order  to  be  thus  distributed:  To  my 
excellent  friend,  Mrs.  Elizabeth  Fulton,  fifty  pounds;  to  Eitiy 
and  Betsey  Connor,  each  fifty  pounds;  to  Dr.  Murray,  fifty 
pounds;  and  to  my  nephew,  William  Turbett,  son  of  Jonathan, 
two  hundred  pounds.  The  residue  of  that  part  of  my  estate  I 
give  and  bequeath  to  my  dear  wife,  Dolly,  after  a  genteel  suit  of 
mourning  for  my  executors.  With  regard  to  my  Tuscarora 
estate,  if  my  brother,  Thomas,  will  take  it  at  one  thousand 
pounds,  one-half  cash,  or  upon  interest  from  the  day  of  accept- 
ance, and  the  other  half  to  carry  interest  three  years  after  that 
date.  In  case  my  brother  Thomas  refuses  this  offer,  my  ex- 
ecutors will  then  proceed  to  the  sale  of  that  estate,  by  private 
or  public  sale,  as  they  may  judge  best;  as  well  my  stock,  farm- 
ing utensils,  store  goods,  etc.,  still  reserving  to  my  dear  Dolly 
the  Shillelah  mare  and  her  furniture,  together  with  all  the 
household  furnitures  of  what  kind  or  degree  soever.  My  ap- 
parel I  leave  entirely  at  her  disposal.  This  property  being  thus 
turned  into  money,  I  order  the  widow  of  my  brother,  John,  her 
dower,  agreeable  to  his  will,  to  be  paid  by  my  executors;  and 
two  hundred  pounds  to  be  put  out  at  interest  for  the  dear 
orphan  child,  Priscilla  Turbett,  daughter  of  my  brother,  John, 
to  be  paid  to  her  when  she  arrives  at  the  years  of  discretion, 
and  if  she  dies  before  then,  that  sum  I  order  to  be  paid  to  my 
brother,  Thomas.  These  arrangements  being  made,  I  give  and 
bequeath  to  my  dear  Dolly  all  the  remainder  and  residue  of 
that  part  of  my  estate,  and  to  her  heirs  and  assigns  forever. 
My  fine  boy,  Lecky,  I  order  to  be  paid  twenty  pounds.  If  my 
wife  chooses  to  remain  on  the  farm  she  has  my  approbation, 
reserving  to  herself  two  of  the  best  milch  cows.  I  bequeath  to 
her  my  longest  silver  vratoh,  and  to  William  Turbett  my  small" 

Am.  Dso.  Vol..  11—24 
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est  "  And  appointed  John  Moore  and  Dorothea,  his  wife,  his 
executors. 

The  Tuscarora  personal  property  was  appraised  at  two  thou« 
sand  one  hundred  and  six  pounds  nine  shilling  and  eightpence. 
Besides  this  sum  the  executors  admitted  that  the  testator  owned 
stock  and  deferred  debts  to  the  amount  of  one  thousand  five 
hundred  and  twelve  dollars  and  eighteen  cents.  The  testator 
diedJuly  1,1796. 

The  plaintiff  claimed  the  whole  of  the  estate  in  Tuscarora, 
real  and  personal,  upon  the  payment  of  the  one  thousand 
pounds,  llie  recommendation  of  the  court  that  a  special 
▼erdict  be  agreed  upon,  so  that  the  legal  construction  of  the 
will  might  be  ascertained,  was  not  acceded  to;  and  the  defend- 
ant offered  to  prove  the  purchase  by  the  plaintiff  of  a  number 
of  articles  at  a  public  sale  of  the  personal  property  on  the 
farm.    This  was  objected  to  as  not  affecting  the  devise. 

By  Court.  If  the  matter  was  to  end  in  a  special  verdict  we 
should  think  the  testimony  idle  and  irrelevant.  But  if  the  jury 
are  to  determiDe  the  issues,  surely  it  must  be  laid  before  them 
to  assist  them  in  ascertaining  whether  the  articles  belonged  to 
the  plaintiff  or  not.     With  us  the  testimony  has  do  weight. 

An  administration  account  settled  in  the  register's  office  was 
admitted  in  evidence,  to  which  the  plaintiff  excepted.  From 
this  account  it  appeared  that  thirteen  hundred  and  ninety-eight 
pounds  fifteen  shillings  and  threepence  remained  in  the  exec- 
utors' hands  after  payment  of  debts,  and  two  judgments  recov- 
ered against  them  for  four  hundred  and  thirty  pounds. 

Several  witnesses  were  examined  as  to  the  value  of  the  Tus- 
carora lands  in  Mifflin  county  at  the  time  the  will  was  made, 
and  much  diversity  of  opinion  prevailed;  although  all  agreed 
the  lands  were  of  more  value  to  the  plaintiff  than  to  any  other 
by  reason  of  his  owning  the  adjoining  tract  of  land,  and  he 
himself  acknowledged,  after  his  brother's  death,  that  he  had  a 
good  bargain  at  one  thousand  pounds. 

Duncan  and  Wails,  for  plaintiff. 

EamHUm  and  WaUcer,  for  defendant. 

The  CouBT  charged  the  jury  as  follows:  The  intention  of  the 
testator  must  govern  the  construction  of  his  will,  and  it  must 
be  collected  from  his  own  words.  His  true  mind  must  be  our 
guide;  and  we  are  not  to  judge  from  events,  let  the  case  be  ever 
so  hard  or  injurious  to  any  particular  devisee.     It  is  obvious 
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that  the  will  has  been  drawn  incorrectlj.  It  has  been  con* 
tended  that  the  testator  must  haTe  contemplated  a  bounty  to  his 
brother,  Thomas,  by  his  devise  to  him  of  the  Tiiscarora  estate  at 
one  thousand  pounds,  and  that  he  had  the  same  pretensions  to 
the  personalty  in  MifBin  county  which  the  widow  has  to  tho 
personalty  at  Lancaster;  both  being  given  by  the  same  term, 
estate;  and  that  having  made  no  •  provision  for  the  sale  of  his 
stock,  farming  utensils,  store  goods,  etc.,  unless  in  the  event  of 
his  brother's  refusal  of  his  ofier  at  one  thousand  pounds,  he 
must  necessarily  have  intended  that  the  personalty  should  not 
be  sold  if  the  offer  was  accepted;  and  of  course  that  it  was  in- 
cluded in  the  devise;  Every  sentence  and  word  in  the  will 
must  be  considered  in  forming  our  judgment  upon  it.  It  does 
not  appear  that  the  testator  had  any  personal  property  at  Lan- 
caster, except  the  few  necessaries  which  he  carried  with  him  on 
his  journey.  The  two  houses  to  which  he  conceived  himself 
entitled  there  must  have  been  the  objects  contemplated  in  the 
expressions,  my  property  in  Lancaster  and  that  part  of  my 
estate.  A  variety  of  cases  have  occurred  on  the  legal  meaning 
of  the  word  **  estate/'  in  a  devise.  It  will  certainly  pass  a  fee 
in  a  will  without  words  of  inheritance:  Skin.  194;  8  Mod.  45, 
328;  6  Id.  llO;  8  Id.  265;  1  Wils.  888;  Cowp.  801;  8  Burr.  1618; 
4  Mod.  89;  1  Salk.  286;  1  Mod.  100;  Comy.  840;  Loffi,  95,  96, 
100;  4  T.  R.  93;  2  Vem.  564;  Talb.  Oas.  157,  184;  8  P.  Wms. 
297;  Gilb.  Bep.  284;  2  Atk.  102,  88;  Doug.  780;  1  Dall.  226. 
It  will  carry  everthing  unless  restrained  or  tied  down  by  partic- 
ular expressions:  1  T.  B.  411;  2  Id.  656;  5  Burr.  2689.  It  is 
genu8  generalissimum.  It  is  natural  to  suppose  that  the  testator 
used  the  word  estate  in  the  same  sense  when  applied  to  the 
property  either  in  Lancaster  or  Tuscarora.  The  estate  at  the 
latter  place  is  devised  to  his  brother  Thomas,  if  he  will  take  it 
at  one  thousand  pounds.  If  he  should  refuse  this  offer,  the 
executors  to  proceed  to  sale.  The  testator  guards  against  the 
event  of  his  brother  declining  the  pre-emption  at  a  stipulated 
price.  He  must  therefore  be  supposed  to  have  entertained 
doubts  whether  Thomas  would  accept  it;  and  to  have  fixed  a 
sum  something  like  the  reasonable  value  of  the  lands.  Indeed 
he  holds  up  a  strong  apprehension  that  Thomas  would  not  take 
the  lands;  because  in  the  close  of  his  will  he  directs:  ''If  his  wife 
chooses  to  remain  on  the  farm,  she  had  his  approbation,  resei*v- 
ing  to  herself  two  of  the  best  milch  cows,"  which  were  part  of 
his  stock.  It  would  be  passing  strange  to  presume  him  to  have 
any  suspicions  of  his  brother's  declining  to  take  the  whole 


Digitized  by 


Google 


872  Tdbbbit  v.  Tubbett'b  Ezboutobs.  [Pexin. 

properly,  real  and  perBonal,  in  Mifflin  ooonty,  at  one  ihoasand 
pounds  when  the  personalty  alone  exceeded  twent  j-one  hundred 
pounds,  and  the  lands  were  more  valuable  to  Thomas  than  any 
other  person  I  And  yet  this  absurdity  necessarily  arises  from 
the  plaintiff's  construction. 

Nothing  can  be  inferred  from  the  power  given  to  the  execu- 
tors to  sell  the  stock,  farming- utensils,  store  goods,  etc.,  in  the 
single  case  of  Thomas's  refusal  to  take  the  lands.  The  execu« 
tors  as  such,  had  the  undoubted  right  of  disposing  of  the  per- 
sonal property  not  specifically  bequeathed.  A  strong  argu- 
ment may  be  deduced  from  the  circumstances  of  there  being  no 
express  devise  to  the  plaintiff,  except  the  two  hundred  pounds 
which  he  had  given  to  his  niece,  Priscilla,  in  case  she  died  in 
her  minority.  He  had  bequeathed  the  like  sum  to  his  nephew, 
William,  and  his  small  silver  watch.  But  excepting  this  contin- 
gent two  hundred  pounds,  he  devised  no  legacy  whatever  to 
either  of  his  brothers.  Under  the  plaintiff's  construction,  can 
it  be  accounted  for  with  any  consistency,  that  the  testator 
meant,  in  the  event  of  his  brother,  Thomas,  accepting  the  offer 
of  the  Tuscarora  estate  at  one  thousand  pounds,  he  should 
sweep  away  the  great  bulk  of  the  whole  property,  and  yet  if 
he  refused  the  terms,  he  should  take  nothing  whatever  ? 

The  testator  gave  to  his  widow  aU  the  residue  of  that  part  of 
his  estate,  deducting  the  legacies.  This  cannot  mean  of  the 
limited  price  only  of  one  thousand  pounds,  because  it  is  not  so 
expressed.  The  residue  of  the  money  arising  from  the  Lan- 
caster estate  he  had  before  devised  to  her.  Must  it  not  then 
necessarily  refer  to  the  personalty  in  MiflBiTi  county,  and  the 
sales  of  the  lands  there,  either  to  his  brother  or  a  stranger? 
Does  it  not  exclude  the  idea  that  Thomas  should  take  the  per- 
sonalty with  the  realty  at  one  thousand  pounds?  He  draws  a 
distinction  between  his  estate  in  Tuscarora,  and  his  stock,  farm- 
ing utensils,  store  goods,  etc.  Under  the  former  words  his 
lands  are  described;  under  the  latter  his  movable  property. 

For  these  reasons  the  court  judging  ex  visoeribus  teslamenH, 
are  clearly  of  opinion  that  the  testator  did  not  intend  to  in- 
clude his  personalty  in  Mifflin  county,  in  his  devise  of  his  Tus- 
caiora  estate  to  his  brother,  Thomas;  and  consequently  thai 
the  executors  are  not  bound  to  account  with  the  plaintiffii 
therefor. 

Verdict  for  the  defendants. 

See  MaUy  v.  StcMnch^  1  Am.  Dec.  645^  for  a  dmilar  constraction  of  the 
word  estate. 
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Jordan  v.  Meredith. 

UaAOi,  Unbeasohablb.— The  usage  of  plasteran  to  ehaige  half  the  aize 
of  the  windows,  at  the  price  agreed  on,  for  work  and  materials  is  iin« 
reasonable  and  had. 

New  Tbial,  when  Denied.— The  court  will  not  grant  a  new  trial  nnless 
it  is  satisfied  injnstioe  has  been  done;  therefore  a  talesman  sworn  on 
the  jnry,  after  being  struck  off  the  list  of  special  juron,  is  no  ground 
for  awarding  a  new  triaL 

Motion  for  a  new  trial.  The  action  was  inddritattis  asmmpgUf 
bronght  for  plastering  two  large  houses.  It  appeared  on  the 
trial  that  the  price  agreed  upon  was  two  shillings  per  square 
yard,  the  workmen  furnishing  the  materials,  although  the  usual 
price  was  one  shilling  per  square  yard  if  the  owner  furnished 
the  lime,  sand,  etc.  ^e  plaintiffs  claimed  the  balance  of  four 
hundred  and  twelTe  pounds  nine  shillings  and  sixpence. 

The  principal  point  in  controversy  was  as  to  the  mode  of 
mensuration.  The  plaintiffs  insisted  that,  in  accordance  with 
the  general  usage,  one-half  part  of  the  size  of  each  window 
ought  to  be  included  in  the  measurement;  and  one  hundred  and 
seven  pounds  twelve  shillings  was  said  to  have  been  chaiged  on 
that  ground.  This  was  resisted  by  the  defendant;  and  the  re- 
spective estimates  were  submitted  to  the  jury  vrithout  argument. 
A  verdict  was  found  for  the  plaintiff  for  three  hundred  and 
seventy^siz  pounds  *eleven  shillings  and  tenpence. 

if.  Levy,  on  behalf  of  the  defendant,  based  his  motion  for  a 
new  trial  on  two  grounds:  1.  That  it  must  be  presumed  the  jury 
adopted  the  plaintiffs'  system  of  mensuration,  and  thereby 
allowed  fifty-three  pounds  sixteen  shillings  for  materials  never 
furnished;  2.  That  one  of  the  special  jurors  who  had  tried  the 
oause  as  a  talesman  had  been  struck  out  of  the  list  by  the  de- 
fendant:  2  Ld.  Baym.  1410. 

Ingersoll  and  Boss,  for  the  plaintifh,  contended  that  should 
the  court  be  of  opinion  that  the  custom  referred  to  .was  bad,  the 
cntisprobandi  lay  on  the  defendant  to  make  the  error  of  the  jury 
distinctly  appear.  Suppbsitions  will  not  warrant  the  inter- 
ference of  the  court;  a  new  trial  will  only  be  granted  on  sub- 
stantial grounds,  where  manifest  injustice  has  been  done,  or  the 
verdict  is  contrary  to  the  evidence:  2  Dall.  53.  The  exception 
to  the  juror  comes  too  late.  The  case  from  2  Ld.  Baym.  was 
that  of  a  juror  who,  after  being  challenged,  was  sworn  by  a 
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different  name.  In  support  of  their  position  counsel  cited:  1 
Tri.  Per.  Pais.  203;  Style,  100, 129;  2  Salk.  646;  12  Mod.  667; 
11  Id.  119;  1  T.  B.  717. 

By  OouBft.  The  pretended  usage  of  the  plasterers  in  the 
present  instance  is  unreasonable  and  bad  in  itself.  To  charge 
an  employer  with  materials  never  received  is  the  height  of  in>- 
justice.  But  we  have  no  proof  that  the  juiy  committed  this 
error,  and  we  are  not  justified  in  setting  aside  a  verdict  on  mere 
coDJectiure.  To  warrant  our  interposition  we  must  be  clearly 
satisfied  that  injustice  has  been  done,  or  some  plain  mistake 
committed. 

The  defendant  should  have  challenged  the  juror  before  he  was 
sworn.  He  has  slipped  his  time  by  postponing  his  objection 
till  this  period.  If  he  has  been  guilty  of  inattention  he  alone 
should  suffer  for  it.  And  so  is  the  current  of  authorities  in  the 
books. 

Motion  for  a  new  trial  denied. 


This  case  was  criticised  by  the  court  in  WaUa  v.  Bailey,  49  N.  Y.  464| 
S.  C.  10  Am.  Rep.  407.  In  the  case  it  was  decided  that  a  custom  of  plas- 
terers was  not  unreasonable  whereby  they  dunged  for  the  full  surface  of  the 
walls,  without  deductions  for  doors,  windows,  etc.  This  is  a  well  consid- 
ered case  on  the  subject  of  usage,  and  the  authorities  are  there  fully  ex- 
amined. Referring  to  the  principal  case  the  court  say:  "Jhe  appellant 
has  cited  to  us  Jordan  v.  Afereditht  3  Yeates,  318,  in  which  it  is  said  that 
the  pretended  usage  of  plasterers  to  chaige  for  a  part  of  the  openings  is 
unreasonable  and  bad.  The  reason  there  given  why  it  is  so  is,  that  it  is 
the  height  of  injustice  to  charge  an  employer  with  materials  never  fur- 
nished. But  as  to  this  case  it  is  to  be  remarked  that  this  expression  is 
obiter.  For  it  did  not  appear  that  the  jury  found  that  there  existed  the 
usage  commented  upon;  and  the  decision  of  the  case  is  put  upon  the  ground 
that  there  was  no  proof  that  the  jury  had  been  governed  by  a  usage." 

In  Coxe  v.  HeieUy,  19  Pa.  St.  247,  referring  to  the  decisions  on  the  sub- 
ject of  usage,  the  court  say:  "  Our  own  dedsions  on  this  subject  have  not 
been  very  consistent.  This  court  in  the  early  cases  stood  over  the  law,  and 
guarded  it  against  invasion  faithfully  enough.  A  rule  among  merchants 
to  charge  interest  for  goods  sold  after  six  months:  1  DalL  265;  a  usage  of 
plasterers  to  chaige  for  their  work  at  a  certain  rate:  3  Yeates,  318;  a  cus- 
tom to  re-enter  for  a  forfeiture,  incurred  by  non-payment  of  rent:  6  Binn. 
417.  All  these  were  held  to  be  inadmissible.  But  in  1822,  a  custom  on  the 
Ohio  river  was  permitted  to  vary  the  responsibility  of  a  carrier  there:  8 
Seig.  &  R.  633;  and  nine  years  later  a  usage  in  Philadelphia  was  allowed 
to  add  a  warranty  to  a  contract  of  sale,  which  in  fact  and  in  law  did  not 
embrace  one:  3  Rawle,  101.  In  both  these  cases.  Chief  Justice  Gibson 
dissented  from  a  bare  majority;  and  his  warning,  though  unheeded  at  the 
time,  was  remembered  when  the  question  came  up  again:  3  Watts,  179;  6 
Barr.  42.  Our  latest  decisions  ore  consistent  with  the  oldest.  The  law  of 
Pennsylvania  may,  therefore,  be  considered  as  settled  in  accordance  with 
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reason  and  with  the  judicial  authorities  of  other  oommerdal  states.  A 
local  usage,  if  it  be  ancient,  uniform,  notorious,  and  reasonable,  may  enter 
into,  and  become  part  of  a  contract,  which  is  to  be  executed  at  the  place 
wherei  the  usage  prevails;  but  here,  as  elsewhere,  it  is  checked  by  this 
wholesome  limitation  that  it  must  not  conflict  withtho  settled  rules  of  law, 
nor  go  to  defeat  the  essential  terms  of  the  contract" 


Grousillat  V.  Ball. 

P  Tbasm,  876t  8. 0. 4  Dallas.  9M.] 

SviDiircE  AB  TO  Pbopebty  SHIPPED.— A  letter  from  a  captain  to  hia 

owner  cannot  be  receiyed,  on  the  part  of  the  owner,  as  evidence  of  the 

character  of  the  property  on  board  unaccompanied  by  invoices  or  bills 

of  lading. 
Captaik's  Protkst.— a  captain's  protest  may  be  reqpived  as  evidence  in 

an  action  on  a  policy  of  insurance. 
Broker  Agent  for  both  Parties.— A  broker  on  effecting  a  policy  is 

agent  of  both  parties,  and  notice  of  abandonment  to  him  is  sufficient 

to  charge  the  indor^er. 
Dborbb  of  Foreign  Court  of  Admiralty.— As  between  insurer  and 

insured,  the  decree  of  a  foreign  court  of  admiralty  is  conclusive  only 

where  warranties  are  inserted  in  the  policies. 
Duration  and  Extent  of  Pouoy.— Policies  effected  in  time  of  peace 

continue  though  a  war  breaks  out;  the  Insured,  however,  must  not  do 

anything  to  add  to  the  risk  of  the  insurer. 
Barratry  of  Master. — On  a  declaration  stating  a  loss  by  capture,  there 

can  be  no  recovery  on  the  barratry  of  the  master,  and  where  in  a  special 

verdict  the  jury  have  found  certain  misconduct  of  the  master,  the  court 

will  not  infer  Uiat  the  risk  of  the  insurer  was  increased  thereby. 

Aoiion  on  a  policy  of  insunmee  for  two  hundred  pounds  at  a 
premium  of  twelve  pounds,  dated  December  29, 1792,  on  all 
lawful  goods  and  merchandise,  laden  or  to  be  laden  on  board 
the  brigantine  Sophia,  Oeorge  Price,  master,  from  Philadelphia 
to  New  Orleans,  and  from  thence  back  to  Philadelphia,  with 
liberty  to  touch  and  trade,  both  on  her  outward  and  homeward 
passages,  at  one  port  in  Hispaniola,  warranted  free  from  any 
charge,  damage  or  loss  resulting  from  a  seizure  or  detention  on 
account  of  illicit  or  prohibited  trade.  The  declaration  stated  a 
loss  by  capture. 

It  appeared  in  evidence  that  the  plaintiff  was  the  owner  of 
the  vessel,  and  had  goods  on  board  to  the  amount  insured.* 
The  captain  was  consignee  of  the  cargo  to  New  Orleans  and 
Port  au  Prince.  The  policy  was  executed  in  time  of  peace,  but 
France  declared  war  against  Ghreat  Britain  on  first  of  February, 
1793.      At  St   Domingo,  the  captain  received  from  certain 
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French  inhabitants  quantities  of  West  India  produce,  falselj 
marked  L.  C,  and  coTered  as  American  property.  After  clear- 
ing from  Port  au  Prince,  on  the  eighteenth  of  June,  1793,  the 
vessel  was  captured  by  a  British  privateer,  and  carried  to 
Jamaica,  where,  on  the  sixth  November,  1793,  the  goods,  mer- 
chandise, etc.,  were  condemned  as  good  and  lawful  prize.  The 
captain  filed  a  claim  for  his  owner,  and  the  brig  was  restored  to 
him  ou  behalf  of  Orousillat.  From  this  decree  an  appeal  was 
entered,  and  the  judgment  affirmed,  except  as  to  costs,  which 
were  remitted. 

On  the  twenty-seventh  January,  1794,  the  plaintiff  wrote  to 
Taylor,  a  broker,  and  directed  him  to  inform  the  underwriters 
of  the  abandonment  of  the  cargo,  referring  him  to  the  captain's 
protest  and  a  copy  of  the  admiralty  proceedings.  Shortly  after- 
ward the  defendant  and  other  underwriters  held  a  meeting  on 
the  subject  of  the  loss,  but  not  giving  any  answer  within  thirty 
days,  the  plaintiff,  without  consulting  them,  prosecuted  the 
appeal  as  aforesaid. 

Tiighman,  Dallas  and  Da  Ponceau,  for  the  plaintiff. 

IngersoU  and  Bawle,  for  the  defendant. 

The  plaintiff  offered  at  the  trial  letters  of  the  captain,  to  show 
the  manner  of  shipping  the  merchandise,  and  who  were  owners 
thereof.  Defendant  objected  that  the  captain  was  the  plaint- 
iff 's  agent;  that  he  ought  to  have  been  examined  by  commission, 
and  shown  his  invoices  and  bills  of  lading. 

By  Oourt,  Shippbn,  0.  J.,  Yeates,  Smith  and  Bbbgkenbidos. 
The  letters  could  not  be  received  in  evidence  without  the  utmost 
danger.  Invoices  and  bills  of  lading  are  the  usual  modes  of 
proving  property,  of  which  no  seaman  is  ignorant,  though 
they  are  not  exclusively  so.  As  well  might  the  letters  of  the 
owner  himself  be  produced  to  prove  the  property  in  the  goods 
shipped,  as  those  of  his  agent  and  consignee.  We  go  further  than 
the  courts  of  Westminister  Hall,  in  allowing  the  captain's  pro- 
test to  be  received  in  evidence  in  all  cases  of  insurance.  But 
in  England,  it  is  refused  unless  under  certain  special  circum- 
stances in  late  cases:  7  T.  B.  158;  2  Esp.  490. 
'  Defendant  then  urged  that  notice  of  abandonment  to  the  bro- 
ker did  not  charge  the  underwriter,  unless  traced  to  him.  That 
the  broker  was  the  insurer's  agent,  upon  whom  the  loss  must 
fall  if  the  broker  omits  to  do  his  duty.  Moreover  the  abandon.- 
xnent  had  been  relinquished  by  plaintiff's  electing  to  prosecute 


Digitized  by 


Google 


Maroli,  1802.]         Cbousellat  v.  Ball.  877 

his  appeal;  and  defendant  ootdd  not  be  held  liaUe  for  the  costs 
of  an  appeal  taken  without  his  concnxrenoe. 

Plaintiff  replied,  that  the  broker  was  the  agent  of  both  parties, 
being  mutoally  employed:  1  Dall.  420;  that  a  verbal  notice  of 
abandonment  to  the  broker  was  sufficient:  Duncan  t.  Coates; 
and  notice  of  the  abandonment  to  the  defendant  is  to  be  pre- 
sumed from  bis  meeting  the  underwriters  to  consult  upon  the 
loss.  A  relinquishment  of  the  abandonment  is  not  to  be  im« 
plied  against  the  declared  intention  at  the  time  of  cession. 

By  CouBT.  Though  the  broker  in  the  first  instance  might, 
with  the  strictest  propriety,  be  deemed  the  agent  of  the  party 
employing  him,  yet  when  the  policy  is  effected,  he  necessarily 
becomes  the  agent  of  both  parties.  He  receives  the  premiums 
for  the  underwriters,  and  settles  the  proportional  quotas  in  case 
of  loss.  In  the  reason  of  the  thing  founded  on  common  ex- 
perience, a  notice  of  abandonment  to  him  must  be  sufficient. 
The  costs  of  the  appeal  may  be  involved  in  the  other  point, 
about  which  the  brokers  have  disagreed,  but  the  relinquishment 
of  the  abandonment  cannot  be  implied  under  the  circumstances 
of  this  case. 

It  was  further  contended  that  the  decree  of  the  admiralty 
court  preluded  the  plaintiff  from  recovering,  and  was  condu- 
sive  evidence  of  the  character  of  the  property  condemned: 
Parke,  408;  BairimUay  v.  Lewia^  Id.  410;  Solotioci  v.  Woodman^ 
Id.  418. 

The  plaintiff  insisted  that  there  was  a  difference  between  poli- 
cies with  and  those  without  a  warranty;  that  in  the  cases  where 
recoveries  have  been  prevented  on  account  of  a  decree  of  foreign 
court  of  admiralty,  there  have  uniformly  been  warranties  of 
neutrality:  8  T.  B.  196, 197.     Of  this  opinion  was  the  court. 

Counsel  for  the  defendant  then  argued  that  the  warranty 
against  illicit  or  prohibited  trade  had  been  broken.  Contra- 
band articles  affect  innocent  parts  of  the  caigo  belonging  to  the 
same  person:  1  Bobins.  Ad.  Cas.  26.'  In  prize  courts  the  rule 
is  falsuM  in  uno  fakus  in  omnibus:  Id.  218.  The  master  can 
bind  tlie  owner  by  his  misconduct:  2  Id.  70,  71, 127, 181.  The 
rule  that  the  insurers  must  bear  the  risk  in  case  of  a  war  break- 
ing out,  must  be  taken  with  the  restriction  that  the  vessel  be 
able  to  perform  her  voyage  unless  some  external  accident  should 
happen:  Parke,  249;  5  Burr.  2804;  and  must  conform  to  the 
strict  rules  of  neutrality:  8  T.  B.  197;  Id.  280.  It  was  con- 
tended for  the  plaintiff  that  the  warranty  in  the  policy  respected 
violations  of  the  revenue  laws  alone;  that  although  the  property 
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of  a  belligerent  had  been  receiyed  on  board,  yet  that  fact  wai 
not  a  sufficient  ground  for  the  condemnation  of  goods  belong- 
ing to  other  persons;  nor  would  the  insurers  be  discharged 
thereby. 

SmppEN,  C.  J.  9  delivered  the  charge  of  the  court.  It  is  a  set- 
tled principle  that  policies  of  insurance  shall  always  bo  con- 
strued according  to  the  intention  of  the  contracting  parties,  and 
not  according  to  the  strict  and  literal  meaning  of  the  words: 
Parke,  83.  They  shall  be  taken  largely  for  the  benefit  of  trade 
and  foi  the  insured,  and  the  usage  of  trade  may  be  called  in  to 
explain  any  doubts:  Id.  44;  1  Burr.  848.  Insurance  made  in 
time  of  peace  continue,  though  a  war  should  break  out;  but  it 
would  be  inequitable  that  the  insured  should  do  anything  in  the 
voyage  insured  which  should  add  to  the  risk  of  the  insurer. 
The  latter  runs  sufficient  risks,  in  the  event  of  a  war,  without  be- 
ing subjected  to  new  chances.  The  case  of  deviation  may  be 
fairly  brought  in  byway  of  analogy.  If  there  is  a  voluntary 
departure,  without  necessity  or  any  reasonable  cause,  from  the 
regular  and  usual  course  of  the  specific  voyage  insured,  the  un- 
derwriters are  discharged  from  any  responsibility.  Nor  is  it  at 
all  material  whether  the  loss  be  or  be  not  an  actual  consequence 
of  the  deviation;  for  the  insurers  are  in  no  case  answerable  for  a 
subsequent  loss,  in  whatever  place  it  happen,  or  to  whatever 
cause  it  may  be  attributed.  Neither  does  it  make  any  difference 
whether  the  insured  was  or  was  not  consenting  to  the  deviation: 
Parke,  835,  836.  It  seems  here,  that  a  smuggling  voyage  to  a 
French  island  was  mutually  understood  to  be  insured.  The 
captain  was  the  agent  and  immediate  consignee  of  the  cargoes 
at  New  Orleans  and  Port  au  Prince.  On  a  war  breaking  out 
between  Oreat  Britain  and  France,  he  might  perhaps  have  taken 
French  property  on  board  at  the  latter  port,  but  he  ought  not 
to  have  masked  it  as  American  property,  under  the  false  marks 
of  the  initials  of  his  owner's  name.  He  should  have  transacted 
business  in  the  ordinary  mode,  by  signing  bills  of  lading  and 
having  regular  invoices  of  the  shipments  made  for  his  owner. 
Whether  the  West  India  admiralty  judge  and  the  court  of  ap- 
peals have  given  correct  sentences  or  not,  it  is  not  our  province 
to  determine;  but  certainly,  when  it  appears  that  enemy's  prop- 
erty has  been  covered  by  false  marks  to  a  considerable  extent, 
no  invoices  or  other  documents  to  ascertain  the  plaintiff's  in- 
terest produced,  papers  proved  to  have  been  privately  concealed, 
and  the  captain  and  consignee  has  been  guilty  of  willful  false 
swearing,  the  mind  of  eveiy  reasonable  man  will  be  affected 
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by  such  testimony.  The  judge  most  see  this  mass  of  ciroum- 
stances  in  the  same  light  in  which  it  would  strike  the  common 
understandings  of  mankind.  We  think,  in  the  nature  of  the 
thing,  that  the  risk  of  the  insurers  must  be  increased  by  such 
conduct  of  the  agent  of  the  insured,  and  against  which  the 
former  nerer  undertook  to  indemnify  for  the  premium  which 
they  reoeiyed.  Whether  such  conduct  of  the  captain  increased 
the  risk  or  not  is  a  matter  proper  for  the  consideration  of  the 
jury,  and  their  verdict  must  depend  on  the  result  of  their  de- 
liberations on  this  question. 

The  jury  not  being  able  to  agree  on  a  general  verdict,  found 
the  followiDg  special  verdict:  ''That  Louis  Orousillat,  the 
plaintiff,  caused  the  insurance  to  be  made  as  laid  in  the  decla- 
ration; that  he  had  property  on  board  the  brig  Sophia  therein 
mentioned  to  the  amount  insured;  that  the  defendant  sub- 
scribed the  policy;  that  the  said  brig  was  captured  and  carried 
into  Kingston  by  a  British  privateer,  where  she  was  libeled,  as 
stated  in  the  copy  of  the  record  of  the  proceedings  of  the 
court  of  vice-admiralty,  and  finally  condemned;  that  George 
Price,  the  captain  of  the  said  vessel  and  consignee  of  the 
plaintiff's  property  on  board  the  same,  in  the  course  of  the  pro- 
ceedings in  the  court  of  vice-admiralty,  was  guilty  of  perjury; 
that  there  were  false  marks  on  goods  on  board  the  said  Sophia, 
when  so  captured,  differing  from  the  oath  made  by  the  said 
Qeorge  Price,  and  also  that  papers  were  concealed  on  board 
the  said  brig  Sophia;  that  the  plaintiff  abandoned  to  the  de- 
fendant and  claimed  for  a  total  loss,  in  due  time;  and  that  this 
suit  was  commenced  in  due  time,  after  the  expiration  of  the 
time  mentioned  in  the  policy;  and  if  upon  the  whole  the  court 
shall  be  of  opinion  that  the  law  is  in  favor  of  the  plaintiff,  the 
jury  find  for  the  plaintiff  and  assess  damages  at  one  thousand 
and  twenty-four  dollars  and  eighty-six  cents;  but  if  in  favor 
of  the  defendant,  then  they  find  for  the  defendant.'' 

It  was  agreed  by  the  parties  that,  notwithstanding  the  ref- 
erence to  the  decree  of  condemnation  in  the  special  verdict, 
such  decree  should  not  be  considered  conclusive  upon  the 
plaintiff. 

On  this  special  verdict  the  counsel  for  the  plaintiff  urged 
that  it  appeared  the  captain  was  guilty  of  barratry,  and  the 
defendant  must,  therefore,  be  liable.  That  any  act  of  the 
master  or  of  the  mariners  which  is  of  a  criminal  nature,  or 
which  is  grossly  negligent,  tending  to  their  own  benefit,  to  the 
prejudice  of  the  owners  of  the  ship,  without  their  consent  ox 
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priTity,  is  barratiy:  Parke,  94;  2  Ld.  Baym.  1849^  1  Str.  681; 
2  Id.  1173;  Cowp.  143;  1  T.  B.  823;  4  Id.  83;  7  Id.  606,  608. 
Counsel  for  the  defendant  replied  that  if  plaintiff  founded 
his  expectations  of  recovery  on  the  barratry  of  the  captain 
the  declaration  should  hare  been  framed  accordingly.  In 
eases  where  the  insurers  have  bee^  liable  for  barratry,  a 
count  to  that  effect  has  been  laid:  Parke,  455;  Cowp.  743; 
Eood  V  i^esW,  2  Dall.  187  (1  Am.  Dec.  266);  8  T.  B.  234. 

By  CouBT.  Nothing  could  be  clearer  than  that  the  averment 
of  the  loss  was  a  most  material  part  of  the  declaration.  If  it 
is  not  laid  truly,  or  can  be  shifted  from  a  capture  to  a  barratry, 
the  defendant  could  never  come  prepared  to  answer  it.  If 
even  the  facts  were  more  specially  found  as  in  Eood*8  ExecvUyn 
V.  NesbU,  2  Dall.  137  (1  Am.  Dec.  265),  we  could  not  take  them 
up  as  barratry  on  the  present  record. 

The  plaintiff  finally  contended  that,  in  determining  on  the 
special  verdict,  the  court  must  judge  either  from  the  matter 
charged  in  the  libel  and  found  in  the  sentence,  or  from  a  lawful 
cause  of  condemnation  by  the  general  law  of  nations.  No 
cause  is  made  to  appear;  the  libel  charges  the  property  to  be 
French,  and  the  decree  affirms  the  charge,  but  no  breach  of 
neutrality  is  alleged,  although  the  decree  assigns  that  as  a 
reason  for  not  allowing  freight.  What  effect  the  captain's  con- 
duct had  upon  the  mind  of  the  admiralty  judge  does  not 
appear;  nor  was  the  plaintiff  privy  to  the  master's  acts  for 
anything  appearing  on  the  record.  The  court,  therefore,  not 
being  allowed  to  draw  influences  from  the  special  verdict,  must 
decree  the  condemnation  to  have  been  on  the  ground  of  enemy's 
property:  8  T.  B.  234;  for  where  the  condemnation  goes  on 
special  ground,  it  ought  to  be  stated:  Id.  280. 

Defendant's  counsel  insisted  that  the  circumstances  on  which 
the  sentence  of  the  court  of  admiralty  was  founded  might  be 
inferred  from  the  whole  proceedings;  that  it  was  the  conduct  of 
the  captain  that  increased  the  risk,  which  was  not  contemplated 
by  the  insurance.  The  words  encouraged  and  abetted,  in  a 
special  verdict  on  an  indictment  for  a  criminal  offense,  have 
been  held  tantamount  to  aiding  and  assisting,  as  a  necessaiy 
consequence  of  the  act  found:  4  Burr.  2081.  So  as  to  an  in- 
ference of  malice:  Oneby's  case. 

By  CouBT.  The  word  abetting  made  the  party  a  principal  in 
the  second  degree:  4  Burr.  2082.  And  it  is  the  province  of  the 
court  to  determine  what  acts  afford  proof  of  malice:  Burr.  396, 
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474,  937;  3  T.  B.  428.  But  it  is  clearly  settled  that  they  are 
confined  to  the  facts  found  in  a  special  verdict,  and  cannot  sup- 
ply the  want  thereof  by  any  argument  or  implication  from  what 
is  expressly  found:  2  Haw.  c.  47,  sec.  9.  Is  it  possible  for  this 
court  to  infer  that  the  conduct  of  Captain  Price  increased  the 
risk  of  the  insurer  (though  our  private  judgments  may  be  fully 
satisfied  on  that  point),  when  it  has  been  submitted  as  a  fact 
proper  for  the  jury's  consideration,  and  they  could  not  agree 
in  their  conclusion  after  repeated  efforts?  No  judgment  can  be 
rendered  on  this  verdict,  and  therefore  a  venire  facias  de  novo  ia 
awarded. 


Respublica  V.  Newell. 

p  TiAlBf»  407.] 

INOICTMSNT  FOB  Pebjuby— Statino  HOW  SwoBN.— An  indictment  for 
peijmy,  which  avers  that  the  defendant  did  "  then  and  there,  in  due 
form  of  law,  take  his  corporal  oath,"  without  stating  that  he  was 
sworn  on  the  gospels,  or  by  uplifted  hand,  is  sufficiently  certain. 

Same— Chabge,  how  Stated. — ^An  indictment  for  perjury  at  common 
law,  which  states  that  the  defendant  "did,  voluntarily  and  of  his  own 
free  will  and  accord,  propose  to  purge  himself  upon  oath  of  the  said 
contempt,"  negativing,  by  express  averments,  the  truth  of  the  oath, 
and  concluding  that  the  defendant  "did  knowingly,  falsely,  wickedly, 
maliciously  and  corruptly  commit  willful  and  corrupt  perjury,"  etc,  is 
good. 

Same — Fobm  of  CoNCLUDlNa. — ^An  indictment  concluding  "contrary  to 
the  act  of  assembly  in  such  case  made,"  etc,  where  the  offense  is  pro- 
hibited by  the  common  law  only,  is,  nevertheless,  good. 

Motion  in  arrestj  of  judgment  in  an  indictment  for  perjury. 
The  indictment  was  for  perjury  committed  by  the  defendant  in 
answer  to  certain  interrogatories  regarding  an  alleged  contempt 
of  court  by  the  defendant,  who  was  charged  with  uttering  the 
following  language,  when  an  order  was  served  upon  him  to 
show  cause  why  an  attachment  should  not  issue  for  disregard- 
ing a  certiorari  directed  to  him:  ''Damn  the  court,  they  are  a 
set  of  damned  stool-pigeons.''  The  defendant  failed  to  appear 
at  the  time  ordered,  but  afterward  voluntarily  appeared  for  ex- 
amination to  purge  himself  of  the  alleged  contempt,  and  swore 
he  did  not  use  the  language  stated. 

The  indictment  charged  that  *'  the  said  B.  N.  did  then  and 
there,  in  due  form  of  law,  take  his  corporal  oath  before  the  said 
court,"  which  had  sufficient  and  competent  power  and  authority 
to  administer  the  same.     It  concluded  that  the  defendant  "by 
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his  own  act  and  consent,  and  of  his  own  most  wioked  and  cor* 
rapt  mind  and  disposition,  in  manner  and  form  aforesaid,  did 
knowingly,  falsely,  wickedly,  maliciously,  willfully  and  cor« 
raptly  commit  willful  and  corrupt  perjury,  to  the  great  dis- 
pleasure  of  Almighty  God,  to  the  evil  and  pernicious  example 
of  all  othe^  in  like  case  offending,  contrary  to  the  act  of  gen- 
eral assembly,  in  such  case  made  and  provided,  and  against  the 
peace  and  d^ity  of  the  commonwealth  of  PennsylTania." 

Duncan,  for  the  defendant. 

Watta  and  Broum^  for  the  commonwealth. 

The  reasons  given  for  arrest  are  fully  stated  in  the  opinion. 

By  Oourt,  Smith,  J.  The  defendant  has  been  found  guiltj 
of  willful  and  corrupt  perjury,  in  his  answers  to  certain  interrog- 
atories filed  in  the  court  of  common  pleas  of  Franklyn  county, 
touching  certain  opprobrious  expressions  made  use  of  by  him 
respecting  the  same  court.  His  counsel  have  filed  reasons  in 
arrest  of  judgment,  which  we  have  fully  considered.  I  shall 
first  premise  that  tenderness  ought  always  to  prevail  in  criminal 
cases,  so  far  at  least  as  to  take  care  that  a  man  may  not  suffer 
otherwise  than  by  due  course  of  law,  nor  hare  any  hardship 
done  him,  or  severity  exercised  upon  him,  where  the  construc- 
tion may  admit  of  a  reasonable  doubt  or  difficulty:  4  Burr. 
2082.  We  are  bound  to  pronounce  the  law  as  we  think  it  is; 
always  leaning  to  the  favorable  side,  where  we  doubt.  For  so 
says  the  law:  Bex  t.  Wilkes,  4  Burr.,  per  Lord  Mansfield. 

1.  The  first  reason  in  arrest  of  judgment  is,  that  the  deposi- 
tion on  which  the  perjury  is  assigned  is  stated  to  be  on  an  in- 
terrogatory filed  between  the  commonwealth  and  the  defend- 
ant; on  the  part  of  the  commonwealth  without  stating  any  pro- 
ceeding between  the  commonwealth  and  the  defendant,  in 
which  the  said  deposition  would  be  material. 

This  objection  was  taken  at  the  trial  under  another  shape, 
and  was  overruled  by  the  court.  It  was  then  said,  that  the  in- 
terrogatories were  wrongly  entitled;  that  the  plea  was  pending 
between  James  Taylor  and  Thomas  Shirley,  and  the  rule  was 
entered  in  that  cause;  and  inasmuch  as  the  proceedings  were  on 
the  civil  side  of  the  court  until  the  attachment  issued,  the  inter- 
rogatories should  have  been  filed  in  that  suit,  and  headed  ac- 
cordingly. To  this  point  was  cited  3  T.  B.  253,  and  6  Id.  642, 
note,  and  the  case  of  Caleb  Wayne,  lately  decided  in  the  circuit 
court  of  the  United  States,  for  the  eastern  district  of  Pennsyl« 
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vania.  The  answer  given  was,  that  we  had  not  adopted  that 
nicety  of  fonn  here  which  was  practiced  in  England;  but  at  tbe 
utmost,  that  the  defendant  should  have  taken  advantage  of  the 
informality,  and  showed  to  the  court  the  grounds  of  his  refusal 
to  answer  the  interrogatories.  He  was  now  too  late,  after  he 
had  come  in  and  voluntarily  submitted  to  answer.  The  rule 
was  entered  in  December  term,  1799,  that  the  defendant  should 
show  cause  why  an  attachment  should  not  issue  against  him, 
for  treating  the  process  of  the  court  with  contempt,  and  using 
opprobrious  words  respecting  the  court.  This  rule  was  grounded 
on  due  proof  made  of  his  improper  conduct  previous  thereto. 
He  was  then  actually  in  contempt.  We  considered  the  rule  to 
show  cause  in  such  a  case  as  wholly  unnecessaiy.  For  con- 
temptuous words  spoken  of  a  court,  its  rules  or  process,  an  at- 
tachment issues  immediately  of  coturse:  Sayer,  114, 1  Str.  185. 
The  party  must  answer  in  custody;  for  it  is  to  no  purpose  to 
serve  him  with  a  second  rule  who  has  slighted  and  despised 
the  first;  it  would  expose  the  court  to  further  contempt:  1  Salk. 
84.  The  jurisdiction  of  the  court  on  its  criminal  side,  grew  out 
of  the  civil  action,  returned  on  the  certiorari  in  the  plea  above 
stated,  and  the  oath  of  the  party  became  material.  The  issuing 
of  the  attachment  is  only  for  the  purpose  of  bringing  in  the 
party  to  answer  to  the  interrogatories;  and  if  he  can  swear  ofl 
the  contempt  he  is  discharged:  12  Mod.  848.  If  he  deny  all  on 
oath  he  is  set  at  liberty;  but  he  must  be  indicted  for  perjury  if 
he  forswear  himself:  12  Mod.  511;  8  Id.  81;  Doug.  498;  Mos. 
250;  1  Str.  444;  Annal.  178;  4  Burr.  2106.  When,  therefore, 
NeweU  appeared  in  the  court  of  common  pleas  to  purge  himself 
of  the  contempt  charged  against  him,  we  viewed  him  in  the 
same  light  as  if  his  presence  had  been  enforced  by  attachment, 
and  were  of  opinion  that  in  either  case  the  interrogatories  should 
be  entitled  in  the  same  manner.  We  considered  the  rule  to 
show  cause,  stated  in  the  indictment,  as  mere  matter  of  induce- 
ment. An  indictment  for  perjury  at  an  assize,  may  allege  the 
oath  to  have  been  taken  before  one  of  the  judges  in  the  com- 
mission, though  the  names  of  both  are  inserted  in  the  caption: 
Leach,  154. 

2.  The  second  objection  is  that  it  is  not  stated  that  the  de- 
fendant took  an  oath  on  the  holy  gosi>el  of  Ood,  or  in  the  pres- 
ence of  Almighty  Ood,  by  uplifted  hand.  The  indictment 
that  "  the  said  Robert  Newell  did  then  and  there,  in  due  form 
of  law,  take  his  corpond  oath,"  etc.  This  form  was  approved 
of  by  Lord  Hardwicke,  who  says:  "The  words  corporal  oath 
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may  stand  for  liftbg  up  an  arm  or  other  bodily  member."  What 
is  tmiyersally  understood  by  an  oath  is,  "  the  person  who  takes 
it  imprecates  the  vengeance  of  God  upon  him,  if  the  oath  he 
takes  is  false:"  1  Atk.  20.  In  the  great  case  of  Omychundr. 
Barker,  Ld.  Ohan.  Baron  Parker  said  he  did  not  think  tadis 
sacrisEvangeUia-were necessary  words;  for  scTeral  old  precedents 
are,  that  the  parly  waajurahia  generally,  or  debUo  modojurcUus. 
Yide  West's  Symb.  2d  part,  under  the  head  of  Indictment  and 
Offenses,  sec.  160;  1  Atk.  43,  44.  Lord  Chief  Justice  Willes 
says,  that  aacrosancta  Evangelia  are  not  at  all  material  words  in 
indictments  for  perjury:  Id.  46.  Lord  Chancellor  EEardwicke 
asserts  the  same  opinion,  and  observes  that  the  framers  of  in- 
dictments are  apt  to  throw  in  words,  and  to  swell  them  out  too 
much  to  no  purpose;  therefore  the  old  precedents  are  the  best: 
Id.  50.  According  to  Lord  Chief  Justice  Kenyon,  an  indict- 
ment for  perjury  is  sufficiently  certain  if  it  only  states  the  de- 
fendant to  have  been  in  due  manner  sworn:  Peake,  156;  Mee  v. 
Beidf  Id.  23;  MUdrone'a  case;  Leach's  Crown  Oases,  348. 

3.  The  third  reason  in  arrest  of  judgment  is  most  material, 
and  has  obtained  from  us  much  consideration.  It  is  this:  that 
in  the  assignment  of  the  perjiuy,  it  is  not  stated  that  the  de- 
fendant did  falsely,  corruptly  and  willfully  swear,  etc.  If  the 
indictment  is  considered  as  grounded  on  the  statute  5  Eliz.  c.  9, 
it  is  certainly  defective;  because  the  words  willfully  and  cor- 
ruptly are  inserted  in  the  sixth  paragraph  as  material  descrip- 
tions of  the  offense.  And  it  is  clearly  settled  that  in  eveiy 
prosecution  on  this  statute  the  words  thereof  must  be  exactly  pur- 
sued, and  therefore  that  an  indictment  or  action  on  the  said  stat- 
ute, alleging  that  the  defendant  deposed  such  a  matter /oZsd  and 
decepUvi:  2  Leon.  211;  3  Id.  230;  1  Skin.  190;  or  falai  el  cor- 
rupiivi,  12  Cro.  Eliz.  147;  or  falsi  and  vduntarii:  Sav.  43,  with- 
out expressly  saying  that  he  did  it  voluntarii  et  corrupt^  is  not 
good;  and  that  such  a  defect  cannot  even  be  supplied  by  adding 
the  words  canlraformam  ataiuti^  or  concluding  ei  aio  voluTUarium 
et  comiptum  commiait  petjurium:  2  Leon.  214;  1  Id.  230;  HetL 
12;  Sav.  43;  Cro.  Eliz.  147;  1  Hawk.  c.  69,  sec.  17. 

The  present  indictment  concludes:  "  Contrary  to  the  act  of 
general  assembly  in  such  case  made  and  provided."  But,  on 
examining  our  statute  book,  it  will  be  found  that  the  only  law 
respecting  this  offense  in  courts  of  justice  was  enacted  on  the 
thirth-first  May,  1718;  the  twenty-fourth  section  whereof  goes 
to  subornation  of  perjury;  and  the  twenty-fifth  section  extends 
the  English  statute  of  5  Eliz.  c.  9,  and  declares  that  this  statute 
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ahall  be  put  into  due  exeoution  here:  1  St.  Law8»  143.  The  act 
of  fifth  April,  1790  (2  St.  Laws,  804),  which  was  made  per- 
petual by  the  act  of  fourth  April,  1799  (4  St.  Laws,  899),  pre- 
scribes fine  and  imprisonment  in  lieu  of  the  former  infamous 
punishments  of  pillory  and  whipping.  It  will  be  further  found 
that  this  statute  of  5Eliz.  c.  9,  extends  to  no  other  perjury  than 
that  of  a  witness;  and,  therefore,  no  one  can  come  within  the 
statute  by  reason  of  any  false  oath  in  an  answer  to  a  bill  in  chan- 
cery: Cro.  Eliz.  148;  2  Leon.  201;  Dalis.  84;  Yelv.  120;  or  in 
swearing  the  peace  against  another:  2  Bol.  Ab.  77,  pi.  5;  or  by 
reason  of  a  false  wager  of  law:  7  Noy.  108;  or  for  taking  a  false 
oath  before  commissioners  appointed  by  the  king  to  make  an 
inquiry  concerning  his  title  to  certain  lands:  Moor,  627;  1 
Hawk.  c.  69,  sec.  20.  It  therefore  necessarily  follows,  that  if  the 
indictment  had  been  framed  with  the  utmost  correctness,  under 
the  statute  of  5  Eliz.  the  offense  of  the  defendant  was  not  pun- 
ishable thereby,  because  he  was  not  a  witness  examined  in  a 
court  of  justice  in  the  usual  course  of  proceeding.  But  the  law 
is  perfectly  ascertained  that  one  may  be  guilty  of  perjury  at 
common  law  in  respect  of  a  false  oatb,  taken  by  him  in  his  own 
cause,  in  answer  to  questions  put  to  him  in  a  court  of  law  hay- 
ing power  to  purge  him  upon  oath,  concerning  his  knowledge 
of  the  matters  in  dispute:  1  Bol.  Ab.  40,  pi.  15,  83,  pi.  9;  Cro. 
£1.  609.  So,  also,  in  a  court  of  equity:  1  Leon.  127;  Cro.  Eliz. 
135,  905;  1  Sid.  244;  1  Hawk.  c.  69,  sec.  5. 

This  introduces  the  great  question  whether  this  indictment 
can  be  supported  against  the  defendant  on  the  principles  of  the 
common  law.  It  was  formerly  held  that  no  indictment 
grounded  on  a  statute,  and  concluding  contra  formam  slaluli 
could  be  maintained  as  an  indictment  at  common  law;  but  the 
contrary  is  now  adjudged,  and  the  words  corUra  formam  skUuii 
shall  be  rejected  as  useless  where  the  offense  is  prohibited  by 
the  common  law  only.  The  substance  of  the  indictment  being 
found,  the  rest  is  but  surplusage,  which  hurteth  not  the  verdict, 
and  it  shall  be  taken  as  it  may  stand  by  law:  Atk.  43;  Sty.  86; 
1  Sid.  421;  2  Keb.  138,  pi.  5;  1  Salk.  212;  2  Hawk.  c.  25,  sec. 
115;  5  T.  B.  162. 

Perjury  is  defined  by  Lord  Coke  to  be  a  crime  committed 
when  a  lawful  oath  is  administered  in  some  judicial  proceeding 
to  a  person  who  swears  willfully,  absolutely  and  falsely,  in  a 
matter  material  to  the  issue  or  point  in  question:  3  Inst.  164; 
4  Bl.  Com.  187.  And  in  10  Mod.  195,  it  is  laid  down  that  the 
oath  must  not  only  be  false,  but  willful  and  malicious  to  make 
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it  perjury.  Here,  the  legality  of  the  oath  and  the  propriety  of 
the  judicial  procedure  are  indisputable.  The  indictment  states 
that  the  defendant  did  'Hhere  and  then  voluntarily,  and  of  his 
own  free  will  and  accord,  propose  to  the  said  court  to  purge 
himself  upon  oath  of  the  said  contempt  alleged  against  him; 
that  he  was  then  and  there  duly  sworn  on  his  corporal  oath, 
and  then  and  there  did  answer  and  declare,''  etc.,  negativing 
by  express  averments  the  truth  of  his  oath,  with  a  conclusion 
that  "  he,  the  said  Bobert  Newell,  the  day  and  year  aforesaid, 
at  Chambersburgh  aforesaid,  etc.,  by  his  own  act  and  consent, 
and  of  his  own  most  wicked  and  corrupt  miud  and  disposition, 
in  manner  aforesaid,  did  knowingly,  falsely,  wickedly,  mali- 
ciously and  corruptly  commit  willful  and  corrupt  perjury,"  etc. 
On  the  bare  reading  of  the  indictment,  one  would  reasonably 
suppose  that  the  willfulness,  absoluteness,  falsily  and  malice  of 
the  oath  were  sufficiently  asserted  and  charged  against  the  de- 
fendant. But  his  counsel  have  ingeniously  objected  that  it 
does  not  pursue  the  course  of  the  precedents,  and  that  the 
offense  is  not  laid  in  a  manner  known  to  the  law.  We  hold 
ourselves  bound  by  precedents.  We  flatter  ourselves  we  can 
say,  with  Lord  Ohief  Justice  Kenyon,  '*  it  is  our  wish  and  com- 
fort to  stand  super  arUiquaa  vias :"  7  T.  B.  668.  In  criminal 
cases  we  will  not  intentionally  inflict  new  hardships  on  any  one, 
let  our  individual  feelings  be  what  they  may.  To  satisfy  our 
minds  in  this  particular,  my  brother  Yeates  and  I  have  made 
diligent  and  painful  researches  into  the  books  of  entries  on  the 
criminal  law.  The  result  of  our  inquiries  has  been  as  follows: 
In  Bex  V.  Oaiea,  5  St.  Tri.  4,  the  indictment  for  perjury  charges 
him  that  he  falsely,  voluntarily  and  corruptly  did  say,  etc.  So 
on  the  second  indictment  against  him:  Id.  70.  In  Bex  v.  Sir 
Faiience  Ward,  3  St.  Tri.  661,  the  information  states  that  he 
falsely  and  corruptly  did  swear,  etc.  In  Bex  v.  EliMobetk  Can^ 
ning,  10  St.  Tri.  206,  the  indictment  charges,  that  she  did  falsely, 
wickedly,  voluntarily  and  corruptly  say,  etc.  In  Tremaine's  Pleas 
of  the  Grown,  136  to  167,  there  are  thirteen  indictments  for  per- 
jury, all  of  which  are  laid  with  the  epithets,  or  some  of  them, 
falsely,  corruptly,  maliciously  and  voluntarily,  etc.  In  Stubb's 
Crown  Circt.  Oomp.  308  to  334,  there  are  seven  indictments  with 
the  same  epithets  applied  to  the  acts  of  swearing.  So  in  Cliffs 
Entries,  399,  401,  there  are  two  informations  for  perjury  at  the 
assizes,  that  the  defendant  maliciously,  voluntarily  and  cor- 
ruptly swore,  etc.  And  in  Bex  v.  Oreepe,  5  Mod.  343,  an 
information  at  common  law  for  perjury  in  a  trial  at  bar  in  re- 
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pleTin  charges  the  defendant,  that  he  falsely,  malidouslj,  toI- 
untarilj  and  corruptly,  on  his  oath,  said,  etc.  In  Co.  Ent.  164 
b,  357  a,  there  are  two  precedents  of  actions  brought  in  debt,  on 
the  Stat.  6  Eliz.  c.  9,  wherein  it  is  laid  that  the  defendants 
voluntarily  and  corruptly  swore,  etc.  And  so  in  many  other 
actions  of  debt  in  other  books.  On  the  other  hand,  in  the  same 
book,  165  b,  there  is  a  form  in  a  deposition  before  commission- 
ers on  interrogatories  in  chancery,  wherein  the  epithets  are  not 
used.  So  in  Bast  Ent.  481,  the  declaration  lays  the  swearing  with- 
out those  terms  per  quod  idem  R,  vohirdarie  et  corruptive  commiaii 
perjurium  voluniarium.  In  Officium  Clerici  Pacta,  a  book  con- 
taining many  excellent  precedents,  fol.  87,  we  find  an  indict- 
ment for  perjury  in  a  deposition  resembling  the  present  case  in 
all  particulars.  It  states  that  the  defendant ''  being  sworn,  said, 
and  upon  his  oath  affirmed  and  deposed  in  manner  following, 
etc.:  Whereas  in  truth  and  in  fact,  etc.,  voluntarily  and  cor- 
ruptly committed  voluntary  and  corrupt  perjury,"  etc.  Again, 
in  West's  Symbol.  119  b,  sec.  160,  another  form  of  the  same 
kind  occurs  for  perjury  in  a  deposition  before  commissioners  by 
commission  out  of  the  court  of  wards.  But  in  the  same  book 
and  page,  sec.  161,  for  perjury  in  a  deposition  before  commis- 
sioners, by  commission  out  of  chancery,  on  the  Stat,  of  6  Eliz. 
after  the  words  in  the  indictment,  **  whereas  in  truth  the  said 
H.  S.  did  not  cause,  etc.,  neither,  etc.,  {negando  efectum  depoti- 
Honia)  prout  praedid  W.faki  and  corrupt^  depoauU  eljurairt,  per 
quod,"  etc.  And  again.  Id.  188,  sec.  241,  an  indictment  for 
perjury  committed  in  an  answer,  in  the  exchequer  at  Chester, 
states  that  the  defendant,  on  his  oath,  **  said,  affirms  and  swore 
these  English  words  following,  etc.,  and  so  the  said  B.,  in  mak- 
ing and  confirming  his  answers  in  that  part  aforesaid,  the  day 
of — ,  at,  etc.,  voluntarily  and  corruptly  committed  voluntary 
perjury,''  etc.  It  is  evident^  therefore,  that  the  forms  of  indict- 
ment at  common  law  for  perjury  are  not  uniformly  the  same; 
but  the  words  falsely,  corruptly  and  willfully,  as  applied  ad« 
jectively  or  adverbially  to  the  act  of  swearing  are  mere  ex- 
pletives to  swell  the  sentence,  in  the  language  of  Lord  Hard- 
wicke:  1  Atk.  50. 

We  find  no  adjudged  case  or  dictum  in  the  books,  that  such 
words  are  appropriate  terms  of  art,  descriptive  of  the  crime  of 
perjury  at  common  law,  as  murdravit  in  an  indictment  for  mur- 
der, cepit  in  larceny,  TtiayhemiavU  in  mayhem, /e/onic^  in  felony, 
etc:  2  Hawk.  o.  25,  sec.  55.  On  the  contrary,  we  do  find  it 
laid  down  by  the  judges,  that  an  indictment  for  perjury  at  com- 
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mon  law  does  not  require  so  much  certainty  as  on  the  statute, 
and  that  it  need  not  be  in  a  court  of  record,  or  matter  material 
to  the  issue:  5  Mod.  848;  1  Sid.  106.  And  in  Cox's  case.  Leach, 
69,  it  was  agreed  by  ten  judges  unanimously,  that  the  word 
willfully  was  not  essentially  necessary  in  an  indictment  for  per- 
jury at  common  law,  though  it  was  essential  in  an  indictment 
for  perjury  under  the  Stat,  of  5  Eliz.  c.  9,  because  the  term 
willful,  in  the  statute,  is  a  material  description  of  the  offense, 
Still  it  is  necessaiy  that  ifc  should  appear  by  the  indictment, 
that  the  oath  was  willfully  false. 

It  will  readily  be  agreed  that  all  indictments  must  have  a 
precise  and  sufficient  certainty,  and  that  the  offenses  must  be 
set  forth  with  deamess  and  certainty:  4  Bl.  Oom.  805,  806. 
Every  person  should  be  apprised  of  the  distinct  charge  made 
against  him,  in  order  that  he  may  come  fully  prepared  for  his 
defense.  But  in  the  words  of  the  humane  Lord  Hale:  ''  The 
great,  strict,  and  unseemly  niceties  required  in  some  indict- 
ments, tend  to  the  reproach  of  the  law,  to  the  shame  of  the 
government,  to  the  encouragement  of  villainy,  and  to  the  dis- 
honor of  God.*'    2  H.  H.  P.  0. 198. 

4.  The  last  reason  offered  in  arrest  of  judgment  is,  that  the 
indictment  is  insensible  and  repugnant,  and  is  defective  both 
in  form  and  substance.  This  objection  being  made  in  general 
terms,  must  necessarily  refer  to  the  supposed  defects,  before 
particularly  specified  and  already  considered. 

Upon  the  whole,  on  the  best  consideration  which  my  brother 
Yeates  and  I  have  been  capable  of  giving  to  the  different  rea- 
sons filed  in  arrest  of  judgment,  our  official  duty  constnuns  -us 
to  say  that  they  are  not  relevant  in  point  of  law,  and  that  the 
oommonwealth  is  entitled  to  judgment. 


Bespubuga  V.  Passmore. 

[8  TiAXBi,  441.]     . 

CoHTXBiFT— PuBUCATiON  CoNCERNiNa  A  CAUSE.— The  puUication  ol 
a  paper  calcnlated  to  prejudice  the  public  mind  in  a  oanse  depending 
in  court  is  a  contempt,  if  it  manifestly  refers  to  the  cause,  though 
the  reference  may  not  expressly  appear  on  the  face  of  the  writing. 

CoiTTEiiFr.  Defendant  was  brought  up  for  contempt,  based 
on  the  following  transactions:  It  appeared  that  an  amicable 
action  had  been  begun  by  Passmore  against  Bayard  and  Pettit, 
on  a  policy  of  insurance  subscribed  by  Pettit  and  Bayard  and 
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other  underwriten.  The  matter  was  referred  to  two  arbi- 
trators, and  in  case  of  disagreement  thej  to  choobe  a  third.  A 
report  was  made  in  favor  of  Passmore  for  four  hundred  and 
ninety  dollars,  which  was  filed  on  the  sixth  of  August,  1802;  a 
fieri  faciaB  issued  thereon  returnable  at  the  last  September  term, 
but  the  same  was  stopped  on  certain  exceptions  being  filed  on 
the  third  of  September  last,  verified  by  the  oath  of  Bayard. 
Upon  these  exceptions  a  rule  was  entered  to  show  cause  why 
the  report  should  not  be  set  aside.  On  the  eighth  of  September^ 
the  defendant  a£dxed  to  a  board,  in  the  exchange  room  in  the 
city  tavern,  the  following  pax>er:  ''The  subscriber  publicly  de- 
clares that  Pettit  and  Bayard,  of  this  city,  merchants  and  quib- 
bling underwriters,  have  basely  kept  from  me,  the  said  subscriber, 
for  nine  months,  about  five  hundred  dollars;  and  that  Andrew 
Bayard,  the  partner  of  Andrew  Pettit,  did,  on  the  third  or  fourth 
instant,  go  before  John  Inskeep,  Esq.,  alderman,  and  swore  to 
that  which  is  not  true,  by  which  the  said  Bayard  and  Pettit  is 
enabled  to  keep  the  subscriber  out  of  his  money  for  about  three 
months  longer,  and  the  said  Bayard  has  meanly  attempted  to 
prevent  others  from  paying  the  subscriber  about  two  thousand 
five  hundred  dollars,  but  in  this  mean  and  dirty  action  he  was 
disappointed;  I,  therefore,  do  publicly  declare  that  Andrew 
Bayard  is  a  liar,  a  rascal,  and  a  coward,  and  do  offer  two  and  a 
half  per  cent,  to  any  good  person  or  persons  to  insure  the 
solvency  of  the  said  Bayard  and  Pettit  for  about  four  months 
from  this  date.  Philadelphia,  September  8,  1802.  Thomas 
Passmore." 

A  rule  to  show  cause  was  obtained  to  show  cause  why  an  at- 
tachment should  not  issue  against  the  defendant  founded  on 
this  publication. 

Motes  Levy,  on  behalf  of  Passmore,  on  the  return  of  this  rule 
fontended  that  there  were  several  matters  in  the  obnoxious 
publication  which  had  no  relation  to  the  suit  in  court,  and  that 
it  must  appear  from  the  face  of  publication  that  there  was  a 
manifest  allusion  to  a  lis  pendens.  At  most  it  was  only  calcu- 
lated to  influence  the  minds  of  the  judges. 

McKean  and  Dallas,  on  the  cpntrary,  insisted  that  there  could 
be  no  doubt  in  reference  to  the  allusion  contained  in  the  paper. 
One  suit  only  was  then  depending  between  the  parties.  To 
the  oath  filed  in  the  action  by  Bayard,  the  publication  must 
necessarily  relate;  and  it  made  no  difference  if  its  tendency  was 
to  influence  the  court  rather  than  the  jury.    The  sole  apology 
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for  the  oondact  of  Paasmore  ^hioh  is  offered,  is  the  assertion 
that  Bayard  has  i>erjured  himself  by  swearing  to  that  which  was 
not  true. 

The  CouBT  decided  that  the  attachment  should  issue.  The 
implication  is  irresistible  that  the. publication  referred  to  the 
suit  then  under  the  cognizance  of  the  court.  It  was  an  attempt 
to  prejudice  the  public  mind  in  a  cause  then  depending,  and 
was,  in  the  eye  of  the  law,  a  contempt  of  the  court. 

The  defendant  then  gave  security  for  his  appearance,  and 
submitted  to  answer  interrogatories.  After  his  answers  thereto 
and  appearance  in  court  toward  the  end  of  the  term,  Levy^  in 
his  behalf,  contended  that  he  passed  the  right  of  palliating  his 
conduct  as  he  had  done  in  his  answers  to  the  interrogatories, 
and  to  extenuate  his  offense  by  every  means  in  his  power.  The 
interrogatories  were  administered  to  him  for  the  better  informa- 
tion of  the  court,  with  respect  to  the  circumstances  of  the  con- 
tempt: 4  Bl.  Com.  287. 

Dallas,  for  the  prosecution,  urged  that  each  step  taken  by  the 
defendant  was  but  an  aggravation  of  his  first  offense  in  his  effort 
to  palliate  his  conduct;  however  innocent  his  intentions  were, 
the  justice  of  the  country  and  of  the  court  requires  that  he  shall 
be  punished:  2  Yes.  521;  1  Dall.  828;  Be^ublica  v.  Osvxdd, 
1  Am.  Dec.  246;  Wallace  C.  C.  78;  Mosel.  260;  Yem.  &  Scriv. 
295,  296,  299. 

Shipfbn,  C.  J.  However  libelous  the  publication  complained 
of  may  be,  we  have  no  cognizance  of  it  in  this  summary  mode, 
unless  it  be  a  contempt  of  the  court:  2  Atk.  469.  But  we  are 
unanimously  of  opinion  that  in  point  of  law  it  is  such  a  con- 
tempt, and  readily  concur  with  Lord  Hardwicke  that  ''there 
cannot  be  anything  of  greater  consequence  than  to  keep  the 
streams  of  justice  clear  and  pure,  that  parties  may  proceed  with 
safety  both  to  themselves  and  their  characters:"  Id.  471.  If 
the  minds  of  the  public  can  be  prejudiced  by  such  improper 
publications  before  a  cause  is  heard,  justice  cannot  be  admin- 
istered. The  defendant  has  set  at  naught  the  advice  we  gave 
him  when  we  ordered  the  attachment.  He  has  made  no  atone- 
ment whatever  to  the  person  whom  he  has  so  deeply  injured, 
and  he  can  only  blame  himself  for  the  consequences. 

The  judgment  of  the  court  is  that  the  defendant  pay  a  fine  of 
fifty  dollars  to  the  commonwealth,  and  be  imprisoned  in  the 
debtors'  apartment  for  the  space  of  thirty  days,  and  afterward 
until  the  fine  and  costs  are  paid. 
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This  case  and  that  of  ReapnbUca  ▼.  Oiwald,  1  Am.  Dec.  24tf,  are  noticed 
in  a  late  decision  in  Dlinois:  People  v,  WUean,  64  IlL  ld5;  S.  C.  16  Am. 
Rep.  52d.  This  gives  an  elaborate  review  of  the  authorities  on  the  question 
of  contempt  McAllister,  J.,  in  a  concurring  opinion,  thus  referred  to  the 
principal  case:  "The  authority  to  punish  for  constructive  contempts  has 
been  recognized  by  numerous  courts  in  England  and  America.  I  shall 
merely  cite  a  few  of  these  cases:  BespubUea  v  Pasgmore,  3  Yeates,  441; 
OnoalcTa  case,  I  DalL  319;  People  v.  Freer,  1  Caines,  615;  Tenney^e  case,  3 
Fofit.  (N.  H.)  162;  HolUngmoorth  v.  Duane,  Wall.  C.  C.  77;  Uniied  SUOes  v. 
Duane,  Id.  102. 

"  In  Tennej/'e  eoM  the  respondent  was  interested  in  a  suit  brought  by  his 
Bonagainst  one  of  the  defendants  in  a  bill  of  equity,  in  which  suit  the  son  was 
unsuccessful,  but  he  was  not  a  party  to  and  had  no  interest  in  the  suit  in 
equity,  and  while  the  bill  was  pending,  he  caused  copies  thereof  to  be 
printed  and  circulated  extensively.  The  bill  contained  serious  charges, 
and  the  respondent  also  said  that  he  could  stop  the  proceedings  in  equity  if 
one  thousand  dollars  were  paid  to  him.  The  conduct  and  language  were 
out  of  the  presence  of  the  court,  and  it  was  held  to  be  a  contempt,  and  cal- 
culated to  disturb  the  free  course  of  justice.  In  conclusion  the  court  said: 
'  The  circulation  of  such  charges  in  the  absence  of  proof,  by  a  person  im- 
connected  with  the  questions  to  be  tried,  was  dishonorable  and  vindictive 
in  the  highest  degree,  and  an  unwarrantable  interference  with  the  adminis* 
tiation  of  justice.' 

'*  In  BeepubUem  v.  Paeemore,  the  defendant  affixed  a  writing  to  a  board  in 
the  exchange  room  in  the  city  tavern,  reflecting  upon  the  parties  to  the 
suit,  and  the  court  held  that  the  publication  of  such  a  paper  prejudiced  the 
public  mind  in  a  cause  depending  in  court,  and  was  a  contempt 

"  In  OmxxMe  eaee,  the  publication  in  a  newspaper  of  wanton  aspersions 
upon  the  character  of  the  opposite  party,  was  ruled  to  be  a  contempt,  and 
Chief  Justice  McEean  said,  that  without  the  power  to  punish  for  contempts 
no  court  could  possibly  exist — 'Nay,  that  no  contempt  could,  indeed,  be 
committed  against  us,  we  should  be  so  truly  contemptible.' 

*'  In  the  case  of  T?ie  People  v.  Freer,  eupra,  a  publication  was  made  in  a 
newspaper  in  regard  to  a  cause  under  investigation,  and  was  intended  to 
prejudice  the  publio  mind  against  the  court,  and  to  intimidate  it  in  its  de- 
cision, on  the  motion  for  a  new  trial  in  the  case  of  The  People  v.  OroanoeU. 
Kent,  J.,  afterward  Chancellor,  delivered  the  opinion  of  the  court,  and 
said  that  publications  scandalizing  the  courts,  or  intending  unduly  to  in- 
fluence or  overawe  their  deliberations,  were  contempts,  which  should  be 
punished  by  attachment;  and  that  it  was  essential  to  their  dignity  of  char  • 
acter,  their  utility  and  independence,  that  they  should  possess  and  exercise 
such  authority. 

''  In  United  Siatea  y.  Duane,  there  was  a  publication  in  a  newspaper,  pend- 
ing the  cause,  reflecting  upon  the  court  and  jury.  The  court  held  that  it 
was  a  contempt  which  had  a  tendency  to  deter  counsel  and  intimidate  the 
court,  if  they  were  susceptible  of  intimidation.'* 
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HeRSH  V.  RlNGWALT. 

[3TB4TVI.508.] 

Pboof  of  Slander. — It  is  snffidont  if  the  plaintiff  proves  that  the  de* 
fendant  spoke  words  substantially  the  same  as  those  laid  in  the  dec- 
laration, and  the  precise  words  need  not  be  proved. 

Justification.  —  If  one  assert  a  slander  generally  without  stating  his 
author,  it  is  actionable;  but  if  he  mentions  at  the  time  his  authority,  it 
should  be  such  an  authority  as  would  induce  reasonable  belief. 

Damage.— If  no  special  damage  is  laid,  proof  of  particular  damage  will 
not  be  received. 

Action  of  slander  for  saying  that  plaintiff  had  committed 
homicide  and  was  in  jail  on  that  account.  Plea,  not  guilty,  with 
liberty  to  give  the  special  matter  in  evidence. 

It  appeared  that  the  plaintiff  was  of  irreproachable  character; 
that  the  alleged  slanderous  words  had  been  repeated  by  five  or 
six  persons  before  the  defendant  uttered  them;  that  defendant, 
at  the  time  of  using  the  words  in  a  public  inn,  had  said  he 
heard  them  from  two  persons  whose  names  he  mentioned,  one 
of  whom  verified  this  assertion  at  the  trial;  that  there  was  no  ill- 
will  between  the  parties,  and  defendant  had  seemed  concerned 
on  hearing  the  report,  and  was  not  desirous  of  spreading  it.  A 
witness  was  offered  at  the  trial  to  prove  that  a  traveler  refused 
to  go  to  plaintiffs  inn  on  account  of  the  report,  and  said  so  at 
the  time  of  the  refusal.  But  the  court  rejected  the  testimony  as 
res  inter  aUas  acta  and  because  no  special  damage  had  been  al« 
leged. 

O.  Smith  and  Montgomery,  for  the  defendant,  objected  that  all 
the  words  spoken  had  not  been  laid  in  the  declaration,  and  con* 
tended  that  it  was  a  good  plea  in  bar  of  the  action,  that  defend* 
ant  had  only  related  a  common  report  and  mentioned  at  tha 
time  the  person  from  whom  he  heard  it:  Davi8  y.  Lewis,  7  T. 
B.17. 

Ebpkma  cmd  Bowie,  for  the  plaintiff,  insisted  that  it  was  not 
lawful  to  repeat  slanderous  words:  12  Oo.  133, 134;  that  it  made 
no  difference  whether  the  words  were  heard  from  another  or 
not:  Gardiner  v.  Alwaier,  Say.  265;  4  Bac.  Ab.  610;  that  every 
person  was  answerable  for  the  slander  he  reported  of  another: 
Bull.  10.  As  to  the  words  laid  it  is  necessary  only  to  prove  the 
substance  of  them:  Bull.  5. 

Bt  Ck)UBT.  It  is  sufficient  if  the  substantial  slanderous  words 
are  laid  and  proved.     Otherwise  the  consequence  necessarily 
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would  be  that  if  a  oonversation  wherein  slander  was  uttered 
continued  for  an  hour,  the  whole  must  be  distinctly  expressed 
in  the  declaration  and  proved  in  eyidenoe,  which  would  be  idle 
and  superfluous. 

The  case  of  Daivia  v.  Levris,  is  sound  law  founded  on  the  com- 
mon usage  of  mankind  and  adapted  to  the  common  concerns  of 
life:  1  Rol.  Ab.  64,  pi.  20;  1  Corny.  Dig.  202;  4  Bac.  Ab.  509; 
1  Bol.  Bep.  69;  1  Lev.  82;  Cro.  Jac.  91;  2  East,  436.  If  one 
asserts  a  slander  generally  without  adding  who  told  it  to  him, 
it  is  actionable.  But  if  he  would  shelter  himself  under  the 
cover  of  report  it  must  be  such  a  one  as  would  induce  reason- 
able belief.  If  it  should  appear  to  be  the  mere  vehicle  of  malice, 
or  the  party  should  attempt  to  vindicate  himself  under  an  author 
wholly  unworthy  of  credit,  we  should  deem  it  an  aggravation  of 
the  injury  by  a  substitution  of  finesse  in  fraudem  legis.  In  the 
present  instance  the  defendant  said  he  heard  the  report  from 
two  persons  he  named,  but  he  has  shown  but  one  of  them,  and 
therefore  he  is  not  within  the  true  spirit  of  the  case  cited  in  his 
defense.  Yet  the  case  is  not  of  an  aggravated  kind;  there  was 
no  ill-blood  between  the  parties,  and  he  was  not  industrious  in 
circulating  the  report. 

Verdict  for  the  defendant. 

See  Townsend  on  libel  and  Slander,  aeo.  210^  dtiog  this  oase,  as  to  how 
fur  one  is  justified  in  repeating  defamatory  matter.  This  OMe  will  be  in- 
Btmotive  in  conneetian  with  Cook  v.  BaMt^^  amU^  848L 


BUNKLE  V.  MeYEB. 

(STSAlBi.  S18.] 

LiBBL— MmoATlOH  OF  DAMAGES.— In  an  action  for  libel  against  the 
printer  of  a  newspaper,  it  is  not  a  justification  in  law  that  the  pnUi* 
cation  was  made  at  the  instance  of  a  person  whose  name  was  given  at 
the  time  and  who  paid  for  it  in  the  usnal  course  of  business,  though  it 
may  go  in  mitigation  of  damages. 

Action  for  libel.  Plea,  not  guilty,  with  leave  to  justify.  It 
appeared  that  the  defendants,  printers,  published  in  the  York 
Gazette,  at  the  instance  of  George  Gregor,  by  name,  an  article 
reflecting  upon  the  plaintiff,  a  clergyman,  and  charging  him, 
among  other  things,  **  with  having  got  a  cudgeling  in  Virginia 
from  an  inhabitant  whom  he  persuaded  that  it  was  not  light 
to  sleep  every  night  with  his  Wife;  that  she  lay  alone,  and 
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Bnnkle  took  tbe  opportunity  and  came  into  her  room;  that  the 
wife  gave  her  husband  a  sign,  and  he  apprehended  him  in  hia 
roguery  and  beat  him  his  skin  full/' 

Hopkins  and  W.  B088,  for  the  defendant,  contended  that  print- 
ing presses  would  not  be  free,  according  to  the  prorisions  of 
the  constitution,  if  printers  could  be  punished  for  a  publica- 
tion inserted  at  the  instance  of  a  person  whom  they  named  in 
the  paper,  and  who  paid  for  it  in  the  usual  course  of  business: 
Constitution  Penn.  art.  9,  sec.  7.  That  libel  was  slander  writ- 
ten or  printed:  2  Esp.  Dig.  240;  and  giving  the  author  at  the 
time  of  repeating  slanderous  words  was  good  as  a  plea  in  justi- 
fication to  an  action  of  slander:  7  T.  B.  17;  12  Co.  133-4; 
Eerah  v.  RinffwaU  (ante,  892).  Plaintiff  should  look  to  Ghregor 
who  avows  the  publication. 

Bowie  and  C.  Smithy  for  the  plaintiff. 

The  CoTTST,  in  their  charge  to  the  jury,  observed  that  the  in- 
sertion of  the  publication  at  the  instance  of  Oregor  did  not 
amount  to  a  justification,  in  point  of  law,  though  it  might  go 
in  mitigation  of  damages:  2  Atk.  472;  8  Mod.  123.  Slander- 
ous words  and  libels  are  not  measured  by  the  same  rules  in 
courts  of  justice.  The  offense  of  a  libel  is  more  heinous,  as 
its  circulation  of  the  slander  is  more  extensive,  and  derives,  too, 
an  additional  degree  of  malignity  from  its  being  done  pre- 
meditatedly:  2  Esp.  Dig.  240;  1  Dall.  824  {BepitUicaY.  Oswald, 
1  Am.  Dec.  246);  2  East,  430.  Its  excuse  rests  not  on  the 
common  infirmity  of  mankind.  It  is  the  mark  of  a  depraved 
and  wicked  heart.  Any  written  or  printed  words  which  render 
a  man  ridiculous  or  throw  contumely  on  him,  are  actionable. 
But  it  is  otherwise  of  words  spoken;  and  this  distinction  has 
been  long  settled:  2  Wils.  403-4;  Fitzgib.  121,  253-4;  B.  &  P. 
831.  The  law  adapts  itself  to  the  usages  and  habits  of  man- 
kind, but  it  cannot  be  expected  to  administer  to  foul  malevo- 
lence; and  hence,  in  the  case  cited,  wherein  the  party  was 
charged,  in  a  copy  of  verses,  with  having  the  itch,  a  difference 
obtained  between  a  libel  and  words  spoken.  Our  reading  does 
not  furnish  us  with  a  dictum,  much  less  a  solemn  adjudication, 
that  a  printer  is  justifiable  in  disseminating  libelous  papers, 
though  he  has  received  a  pecuniary  compensation  therefor  in 
the  way  of  business.  But  we  know  that  the  English  judges 
have  laid  it  down,  that  vmting  the  copy  of  a  libel  is  writing  of 
a  libel;  and  if  the  law  were  otherwise,  men  might  write  copies, 
and  print  them  with  impunity:  2  Salk.  417,  419.    It  will  not 


Digitized  by 


Google 


April,  1803.]  Bunslb  v.  Mbieb.  89S 

be  denied  that  if  one  designedly  bespatters  another's  clothes 
with  filth  as  he  passes  the  street,  though  at  the  instigation  of 
a  third  person,  he  would  be  liable  for  damages.  And  shall  a 
printer  with  his  t7i>es  blacken  the  fairest  reputation,  the 
choicest  jewel  we  enjoy,  and  go  scot  free,  merely  because  he 
has  told  the  world  that  the  paper  is  inserted  at  the  request  of 
O.  G.?  It  is  true  that  there  are  shades  of  guilt  in  this  offense, 
and  that  the  author  is  more  criminal  than  the  printer.  The 
one  prepares  the  poison  with  malice  aforethought,  the  other 
administers  it  to  the  world.  Some  instances  occur  where  the 
prosecution  against  the  printer  has  been  stopped,  on  the 
author  being  given  up,  or  avowing  himself,  but  this  only 
shows  that  the  latter  is  deemed  the  greater  offender,  and  the 
printer  may  show  this  in  allegation:' 8  Mod.  123;  Fortesque, 
201;  2  Atk.  472.  We  do  not  know  what  difficulties  may  be  in- 
terposed in  the  plaintiff's  way  in  a  suit  at  Fredericktown.  The 
minds  of  the  congregation  may  have  been  much  heated  in  the 
acrimonious  dispute  which  has  subsisted  between  him  and  the 
German  clergyman  of  the  same  persuasion.  It  is  not  neces- 
sary in  an  action  for  a  libel  to  prove  express  malice;  if  it  be 
slanderous,  malice  is  implied:  1  T.  B.  111.  That  the  present 
publication  against  a  clergyman  is  libelous,  no  one  can  doubt. 

What  has  been  caUed  the  liberty  of  the  press,  1  Dall.  830 
(Bespublica  v.  Omoald^  1  Am.  Dec.  246),  is  much  misunderstood; 
and  the  most  erroneous  opinions  have  been  formed  of  the  state 
constitution  in  this  particular.  The  seventh  section  of  the 
ninth  article  of  that  instrument  has  provided,  that  **  in  prosecu- 
tions for  the  publication  of  papers,  investigating  the  official 
conduct  of  officers  or  men  in  a  public  capacity,  or  where  the 
matter  published  is  proper  for  public  information,  the  truth 
thereof  may  be  given  in  evidence.  Every  citizen  may  freely 
speak,  write  and  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty."  Indictment  for  libels  against  individ- 
uals, where  the  matter  published  is  improper  for  public  exam- 
ination, remain  in  their  former  state,  and  the  truth  thereof 
cannot  be  given  in  evidence.  In  civil  actions,  at  the  suit  of 
persons,  either  in  a  public  or  private  capacity,  the  party  is 
answerable  in  damages,  if  he  cannot  verify  the  charges  he  has 
made.  This  is  the  present  case,  and  the  plaintiff  is  entitled  to 
a  verdict.  Of  the  measure  of  damages,  the  jury  are  the  sole 
judges,  under  the  mass  of  evidence  submitted  to  their  consid- 
eration. 

Verdict  for  plaintiff  for  eight  dollars  damages  and  costa. 
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A  reference  to  the  eMe  of  StmisU  y.  WiiunMer,  1  Am.  l>ee.  411.  wiU 
enable  ue  to  ondenrtand  the  controvewj  out  of  whkh  this  cmo  anwe;  and 
10  which  the  eoort  made  reference. 


Hartley's  Lessee  v.  M'Anultt. 

r4TkAZBt,M.] 

Consideration  in  Deed. — ^A  deed,  in  the  body  of  which  no  consideration 
is  expressed,  but  subjoined  to  which  is  a  receipt  by  the  grantor  of 
"two  himdred  and  fifty  specie  in  fall  of  the  consideration  money,"  is 
sufficient  to  pass  the  land. 

A  POINT  had  been  reeenred  at  the  txial  of  the  cause,  upon 
which  the  justices  proceeded  to  give  their  opinions. 

Yeates,  J.  This  cause  was  tried  on  the  sixth  of  October, 
1803,  and  the  plaintiff  obtained  a  verdict  for  ninety-fiye  and  one- 
quarter  acres  in  Fannet  township.  He  claimed  under  a  sale 
by  the  sheriff,  who  seized  and  sold  the  same  as  the  property  of 
Alexander  Moore.  At  the  trial,  a  point  was  made  and  reserved 
for  further  consideration,  whether  the  deed  from  Robert  Earr, 
the  patentee,  to  Alexander  Moore,  dated  fifth  April,  1787,  passed 
any  estate  to  the  grantee.  No  consideration  -was  expi*essed  in 
the  body  of  the  deed;  but  a  receipt  was  subjoined  thereto, 
whereby  the  grantor  acknowledged  that  *'  he  had  received  from 
the  grantee  two  hundred  and  fifty  in  specie,  in  full  of  the  con« 
sideration  money.'' 

The  general  rale  of  law  unquestionably  is  that  to  raise  a  use 
by  the  execution  of  a  deed,  there  must  be  either  a  good  or 
valuable  consideration;  as  marriage,  the  payment  of  money, 
etc.  By  a  bargain  and  sale  on  a  general  consideration,  no  use 
is  raised:  1  Co.  176  a;  Park.  663.  A  bargain  and  sale  for 
divers  good  causes  and  considerations)  without  any  money,  is 
not  good,  though  it  be  recited  that  the  bargainee  was  bound  by 
recognizance  by  the  bargainor:  Cro.  Eliz.  894.  And  it  has 
been  held  that  the  consideration  of  old  acquaintance,  or 
of  being  chamber-fellows,  will  not  raise  a  use:  2  Bol.  Ab. 
783,  pi.  6,  6.  But  it  is  equally  clear  that  there  is  no  indispens* 
able  necessity  that  the  consideration  money  should  be  contained 
in  the  deed  itself.  Because  a  bargain  and  sale,  without  ex- 
pressing any  consideration,  may  be  helped  out  by  the  averment 
that  money  was  paid:  1  Eeb.  12;  2  Inst.  672;  1  Co.  176;  7  Id. 
89  a,  40  b;  11  Id.  24;  2  Rol.  Ab.  786,  pi.  1;  2  Mod.  250;  1 
Leon.  170;  Moore,  670.    If  no  consideration  is  mentioned  in  a 
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deed,  joa  may  enter  into  proof  of  considerations:  8  T.  B.  474; 
but  if  any  consideration  is  mentioned  and  not  said  for  other 
considerations,  you  cannot  prove  any  other:  1  Yes.  127;  2  Wms. 
804.  A  consideration  will  arise  eqoally  where  a  person  gives 
np  a  certain  peconiary  advantage  at  the  time  of  the  grant,  as 
when  a  sum  of  money  is  actually  paid  down:  2  Atk.  154  The 
consideration  of  deeds  is  not  to  be  weighed  in  too  nice  scales: 
Id.  514.  The  quantum  of  a  valuable  consideration  in  a  deed  is 
not  regarded  in  law:  Id.  148;  2  Vent.  85;  Barnard,  884;  22 
Yin.  202,  pi.  2.  In  purchases,  the  question  is  not  whether  the 
consideration  be  adequate,  but  whether  it  be  valuable,  without 
fraud,  within  the  statutes  of  Elizabeth:  Finch's  Bep.  104;  2 
Chan.  Ca.  159.  And  therefore  it  has  been  determined  that  the 
consideration  of  a  pepper-corn  is  good  to  raise  an  use  to  make 
a  tenant  to  the  pr»cipe:  1  Mod.  262;  2  Id.  249;  2  Yent.  85. 
Indeed  it  has  been  said  that  a  deed,  from  its  solemnity,  imports 
a  consideration:  1  Fonb.  835;  8  Burr.  1663. 

How,  then,  stands  the  case  before  the  court?  Here  is  a 
receipt  from  Karr  to  Moore,  for  two  hundred  and  fifty  specie. 
We  know  not  what  were  the  two  hundred  and  fifty,  whether 
eagles,  half-eagles,  dollars,  cents  or  dimes;  but  this  we  know: 
that  they  were  specie^  and  we  also  know,  from  the  resolves  of 
congress  during  the  revolutionaiy  war  with  Great  Britain,  that 
specie,  in  its  true  signification,  means  hard  money,  gold  or  sil- 
ver, as  opposed  to  the  paper  continental  and  state  bills  of  credit 
which  the  necessities  of  the  times  gave  birth  to.  It  then  means 
something  valuable,  as  the  word  coin  in  the  English  books,  and 
of  whatever  value  the  two  hundred  and  fifty  were,  whether  little 
or  great,  the  word  specie  intrinsically  imports  a  value.  This, 
then,  brings  it  to  the  case  in  2  Bol.  Ab.  785,  pi.  2.  If  one,  in 
consideration  of  a  certain  sum  of  money,  bargains  and  sells 
lands,  this  is  a  good  consideration  to  raise  a  use,  without  aver- 
ment of  any  sum  in  certain;  for  the  quantity  of  the  sum  is  not 
material.  It  is  a  good  sale  if  there  be  any  money:  Moore,  378. 
The  deed  in  question,  therefore,  passed  an  interest  in  the  lands 
of  Alexander  Moore,  and  was  recorded.  Even  considered  as  a 
voluntary  deed,  it  was  good  as  between  the  parties.  And  the 
lands  having  been  taken  in  execution  as  the  property  of  Moore, 
are  well  passed  by  the  sherifiTs  deed  to  the  purchaser.  And 
consequently  my  opinion  is  that  judgment  be  entered  for  the 
plaintiff. 

Smith,  J.  A  deed,  or  other  grant,  made  without  any  consid- 
eration, is,  as  it  were,  of  no  effect;  for  it  is  construed  to  inure 
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to  be  effectual  only  to  the  use  of  the  grantor  himself:  2  Bl.  296, 
cites  Perk.  533.  A  bargain  and  sale  is  not  good  if  no  cox^ider- 
ation  be  alleged,  not  so  much  as  pro  quadam  pecuniae  Bumma: 
T.  Bajm.  201;  7  Yin.  421,  pi.  10.  But  upon  the  issue  of  ncn 
concesfdt,  the  want  of  setting  it  forth  is  cured  by  verdict;  for  it 
shall  be  intended  to  be  proved  on  the  trial:  1  Vent.  108;  1  Lev. 
808.  If  a  man  pleads  a  bargain  and  sale,  in  which  no  consid- 
eration of  money  is  expressed,  it  must  be  averred  that  it  was 
for  money,  and  *the  words  for  divers  considerations,  shall  not 
be  intended  for  money  without  averment:  7  Yin.  421,  pi.  8, 
dtes  Moore,  569;  2  Bol.  Ab.  786;  1  Co.  176.  Though  no  valu- 
able consideration  be  expressed  in  the  indenture,  yet  if  any 
were  given,  the  same  may  be  averred,  and  the  land  does  si]ffi«> 
ciently  pass:  4  Int.  672;  7  Yin.  421,  pi.  4.  If  the  deed  ex- 
pressed for  a  competent  sum  of  money,  though  the  certainty  of 
the  sum  be  not  expressed,  it  is  good  enough;  for,  against  this 
express  mention  of  the  deed,  no  averment  nor  evidence  shall  be 
admitted:  7  Yin.  421,  pi.  3;  1  Bac.  277;  Moore,  878,  569.  If 
one  bargain  and  sell  lands  in  consideration  of  a  certain  sum  of 
money,  it  is  sufficient  to  raise  an  use:  2  Bol.  Ab.  786. 

The  act  of  third  April,  1781,  directs  that  all  debts,  contracts, 
etc.,  shall  be  liquidated  by  a  scale,  by  reducing  them  to  the 
true  value  in  specie.  The  creditor  shall  recover  the  true  value 
of  his  debt  reduced  to  specie:  1  St.  Laws,  880,  882.  Another 
act  of  twenty-first  June,  1781,  declares  that  congress,  etc., 
have  been  necessitated,  by  reason  of  the  scarcity  of  specie,  to 
emit  large  sums  of  paper  money,  etc.,  and  the  quantity  of  specie 
being  of  late  considerably  increased  within  the  United  States, 
that  congress  have  recommended  the  repeal  of  all  laws  making 
paper  bills  of  credit  equal  to  gold  and  silver:  1  St.  Laws,  902. 
See  also  sections  12, 14, 15  and  16  of  the  same  act.  In  the 
resolves  of  congress  of  twenty-second  May,  1781,  the  terms 
real  efficient  money,  that  is  to  say,  in  silver  and  gold,  specie 
value,  solid  coin,  are  all  used  as  synonymous:  Id.  7  May. 
Specie  value  is  used  in  the  same  sense. 

The  prindplesand  rules  of  the  conunonlaw  as  now  universally 
known  and  imderstood,  are  so  strong  against  fraud  in  every 
shape,  that  the  common  law  would  have  attained  every  object 
proposed  by  18  Eliz.  c.  5,  relating  to  creditors  only,  and  by  27 
Eliz.  relating  to  purchasers:  Cowp.  434;  1  Bac.  Suppl.  582. 
Whether  a  transaction  be  fair  or  fraudulent,  is  often  a  question 
of  law;  it  is  the  judgment  of  law  upon  facts  and  intents:  1  Burr. 
474,  497;  1  Bl.  Bep.  196.    Nothing  is  so  silly  as  fraud:  Lofft, 


Digitized  by 


Google 


Sept.  1804.]  Habtlet's  Lessee  v.  M'Anxxltt.  399 

53.  All  statutes  against  fraud  shall  be  liberallj  and  beneficially 
exponndedy  to  suppress  the  fraud:  3  Co.  82;  5  Id.  60,  77;  1  Atk. 
205;  Gowp.  434.  The  common  law  doth  so  abhor  fraud  and 
coTin,  that  all  acts  as  well  judicial  as  others,  and  which  of 
themselves  are  just  and  lawful,  jet  being  mixed  with  fraud  and 
deceit,  are  in  judgment  of  law  wrongful  and  unlawful:  3  Co. 
78;  1  Burr.  395;  2  Inst.  213,  215.  There  is  no  instance,  where 
the  original  contract  is  fraudulent,  that  any  subsequent  act  can 
purge  it:  1  Wils.  323. 

If  A.,  seised  of  land  in  fee,  maketh  a  fraudulent  oonyeyanc0» 
to  the  intent  to  de&aud  purchasers,  against  stat.  27  Eliz.,  and 
continuethin  possession,  and  is  reputed  owner;  B.  enterethinto 
a  communication  with  A.  for  the  purchase  of  it,  and  by  accident 
B.  hath  notice  of  this  fraudulent  conveyance,  and  yet  concludes 
with  A.,  B.  shall  avoid  the  fraudulent  conveyance,  notwith- 
standing his  notice:  6  Co.  61  6,  per  Wray,  C.  J.  A  voluntary 
conveyance  is  binding  on  the  party,  and  all  claiming  under  him: 
1  Fonb.  264,  270;  Cro.  Jac.  270.  A.,  indebted  in  one  hundred 
pounds,  made  a  deed  of  his  goods  for  twenty  pounds^  though  the 
deed  is  void  against  all  creditors  by  13  Eliz.,  yet  against  the 
party,  his  executors  and  administrators,  it  remains  a  good  deed: 
Telv.  197;  Cro.  Jac.  270;  13  Co.  82;  Cro.  Eliz.  445;  13  Vin. 
517,  pi.  3,  654;  2  Bac.  Ab.  605.  Although  a  purchaser  for  val« 
uable  consideration  within  27  Eliz.,  hath  notice  of  a  fraudulent 
conveyance  before  he  purchases,  yet  after  the  purchase  he  shall 
avoid  it;  for  the  statute  expressly  avoids  such  conveyances;  so 
that,  whether  the  purchaser  hath  notice  of  them  or  not,  is  not 
material:  OoocKb  case,  5  Co.  60  b. 

Supported  by  the  foregoing  authorities,  I  am  of  opinion:  1. 
That  the  deed  from  £arr  to  Moore  is  sufficient  to  convey  the 
land;  the  consideration  being  stated  in  the  receipt  is  as  good 
in  law  as  if  it  had  been  mentioned  in  the  body  of  the  deed:  2 
Atk.  202;  2.  The  word  specie  has  become  technical  in  the 
United  States,  and  by  the  acts  of  the  legislature  of  Pennsylvania 
it  is  synonymous  with  gold  and  silver,  real  efficient  money, 
solid  coin  or  current  money.  The  receipt  in  this  6ase  is  for 
two  hundred  and  fifty  specie,  or  suppose  two  hundred  and 
fifty  to  be  omitted  for  specie,  t.  e,  for  solid  coin  **  in  full  con- 
sideration for  the  above  land."  These  words  are  just  of  the 
same  force  and  effect  as ''  for  a  competent  sum  of  money,"  or  in 
consideration  "  of  a  certain  sum  of  money,"  which  have  been 
held  sufficient;  3..  Had  the  deed  from  Karr  to  Moore  been 
made  bona  fide  and  for  a  valuable  consideration,  the  estate  would 
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Iiave  vested  in  Moore,  and  been  liable  to  his  debts.  If ,  as  'wtm 
stated  bj  the  defendants'  counsel,  it  was  made  by  Earr,  **  to  the 
end,  purpose  and  intent  to  delay,  hinder  or  defraud  creditors," 
etc.,  it  shall  be  deemed  and  taken  only  as  against  such  credit- 
ors to  be  clearly  and  utterly  void  by  Stat.  18  Eliz.  c.  6.  Yet, 
as  against  Earr,  his  executors  and  administrators,  it  is  a  good 
deed,  and  consequently  the  land  so  conveyed  was  liable  to 
Moore's  debts;  4.  Whether  the  lessor  of  the  plaintiff  had  notice 
before  he  bought,  though  not  before  his  judgment,  is  not  mate- 
rial, as  has  been  the  settled  law  ever  since  the  decision  of 
Oooch'8  case  and  Stander^s  cose,  therein  cited:  5  Co.  60  b. 
I  concur  that  judgment  be  entered  for  the  plaintiff. 


Brown  v.  Gibabd. 

(4  TfeAZBt,  US;  S.0.1Bi]nn,4A] 

Mabiks  Pbotbst  Evidence.— a  protest  made  in  Philadelphia,  where 
both  the  insurer  and  insured  resided,  and  without  notice  to  the  insured, 
was  held  to  be  evidence  in  an  action  between  those  parties  to  show  the 
necessity  of  a  deviation. 

BUBDBN  OF  Pboof  AS  TO  Seawobthiness.— A  vessel  insured  must  be  in 
all  respects  fit  for  the  trade  wherein  she  is  employed;  and  generally 
the  proof  lies  on  the  insured;  but  where  it  appears  that  the  loss  may 
be  fairly  imputed  to  sea  damage  or  other  misfortune,  the  proof  lies  on 
the  insurer,  if  he  defends  himself  on  the  ground  of  unnea worthiness. 

AonoN  on  two  policies  of  insurance;  the  one  on  the  goods 
laden  on  board  the  schooner  Eagle,  at  and  from  Edenton, 
North  Carolina,  to  Cape  Nicbola  Mole;  the  othei  on  the 
schooner.    The  cause  now  came  before  the  court  for  a  second 

trial. 

The  plaintiff  offered  in  cTidence  the  captain's  protest,  taken 
in  Philadelphia  ten  days  after  the  execution  of  the  policies,  to 
prove  that  the  vessel  was  forced  by  winds  and  weather  into 
that  port. 

IngenoU  and  Bowie,  on  behalf  of  the  defendant,  objected. 
They  contended  that  it  was  this  deviation  that  released  the 
underwriters:  Park,  835.  The  captain  should  have  proceeded 
to  bis  destination  without  delay:  Abbot,  193, 194;  he  is  answer- 
able for  all  negligence:  Wesk.  179;  and  by  this  protest  he  seeks 
to  excuse  himself  under  pretense  of  a  storm.  He  is  in  fact  giv- 
ing evidence  in  bis  own  cause.  In  a  question  on  a  policy  on 
goods  as  to  the  seaworthiness  of  the  vessel,  the  owner  of  the 
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Bhip  was  rejected  as  a  witness  to  prove  that  she  was  stanch, 
until  released  by  the  plaintiff:  Peake  Ni.  Pri.  84. 

Condy,  for  the  plaintiff,  urged  that  the  masters'  protests  had 
always  been  received  as  evidence  in  our  courts  in  commercial 
transactions:  1  Dall,  6, 10,  818.  Strict  rules  of  legal  evidence 
do  not  apply  to  causes  of  this  nature:  Id.  17. 

By  CoxTBT.  Let  the  protest  be  read  and  be  judged  of  by  the 
jury,  agreeably  to  the  uniform  practice.  We  considered  this 
matter  very  fully,  on  the  motion  for  the  new  trial,  and  adhere 
to  the  opinion  we  then  delivered.  The  usage  is  founded  on  the 
convenience  of  trade  and  is  attended  with  salutaiy  effects.  If 
the  defendant's  doctrine  prevails,  few  losses  will  be  recovered 
on  policies  of  insurance. 

The  protest,  wherein  the  mate  and  a  seaman  had  joined,  was 
read;  from  which  it  appeared,  that  after  leaving  Edenton  on 
the  fourth  June,  1797,  the  vessel  struck  on  a  bar.  A  leak  was 
caused  thereby,  and  was  afterward,  on  the  eighth  June,  so 
increased  by  a  severe  gale  of  wind,  that 'the  slup  was  forced 
into  Philadelphia,  the  nearest  port.  The  schooner  was,  on  the 
fourth  August,  captured  by  a  French  privateer,  carried  into 
Port  de  Paix  and  there  condemned  for  elicit  trading,  as  Cape 
Nichola  Mole  was  a  revolted  colony  from  France  and  in  a  state 
of  siege. 

The  defendant  then  rested  his  defense  on  the  unseaworthi- 
ness of  the  vessel,  and  offered  in  evidence  a  warrant  from  the 
United  States  district  court  of  Pennsylvania,  dated  June  22, 
1797,  to  two  persons  to  make  a  survey  of  the  schooner,  and 
their  return  thereon. 

Plaintiff  objected  that  the  return  upon  a  survey  was  only 
evidence  to  prove  a  condemnation,  and  could  not  be  received 
to  show  that  the  vessel  was  not  seaworthy:  Wright  v.  Bernard, 
Park,  486. 

By  OouBT.  As  records,  the  warrant  and  survey  surely  may 
be  read.  Their  operation  will  be  considered  hereafter.  The 
reports  of  the  surveyors,  made  on  the  twenty-fourth  of  June, 
stated  that,  upon  examination,  they  found  the  plank  of  the 
schooner  much  worm-eaten  about  the  stem  and  stem  and  at  the 
stem-post,  and  that  her  leaking  was  occasioned  thereby,  and 
not  by  running  on  Ocracock  bar. 

The  cotmsel  agreed  that  if  it  was  established  that  the  schooner 
was  not  seaworthy,  the  policy  on  the  goods,  as  well  as  on  the 
vessel,  was  thereby  annulled:  Park,  249,  263. 

Am.  Dm.  Vol.  U—M 
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The  CouBT  submitted  the  question  as  one  of  fact  for  the  de- 
cision of  the  jury;  and  laid  down  the  rule  to  be,  that  the  vessel 
insured  must  in  all  repeots  be  fit  for  the  trade  wherein  she  is 
employed;  and  gener^lj  the  proof  lay  on  the  party  insured; 
but  if  it  appears  that  the  loss  may  be  fairly  imputed  to  sea 
damage,  or  any  other  unforeseen  misfortune,  and  the  under- 
writer means  to  defend  himself  on  the  ground  of  her  not  being 
seaworthy  at  the  time  of  her  departure,  the  burden  of  the  proof 
lies  on  him  who  sets  it  up  as  a  defeiue:  2  Marsh.  867,  868. 

Verdict  for  the  plaintiff. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence,  was  denied. 

It  was  also  decided  in  CrouMtU  ▼.  BaU^  ante,  870,  that  the  protest  of  the 
captain  or  master  was  admiflsible  as  evidence. 


Rbspublioa  V.  Dbnndb. 

(4  TkAsn,  987.] 

LiBBL— Pbivilbosd  PUBLICATION.— The  publication  of  the  tmth  from 
good  motiyes  and  for  justifiable  ends,  though  it  reflect  on  the  govern- 
ment or  its  magistrates,  does  not  oonstitate  a  libel  i  but  it  is  otherwise 
when  done  with  an  evil  intent 

iNDioncEKT  for  a  libel.  The  facts  sufficiently  appear  in  the 
ehaige  to  the  jury. 

McKean,  aUomey-general,  for  the  plaintiff. 

IngenoU  and  Hopkinson,  for  the  defendant. 

Before  the  jury  were  sworn  defendant's  counsel  stated  that 
they  had  received  information  that  some  of  the  jurors  had  pub- 
licly expressed  their  opinions  on  the  present  publication,  and 
moved  the  court  to  question  them  whether  they  had  so  declared 
themselves  or  not:  John  Fris^  case.  Printed  Trial,  177;  Lord 
Balmerino's  case,  1  St.  Tri.  470,  471.  The  motion  was  opi>08ed 
by  the  attorney-general. 

The  CouBT  refused  to  put  the  question  to  the  jurors;  but  they 
publicly  declared  that  if  any  of  the  jurors  in  the  box  did  not 
feel  themselves  indifferent  to  the  defendant,  or  had  prejudged 
tho  cause,  or  had  so  declared  themselves,  it  was  their  duty  to 
mention  it  to  the  court,  to  be  judged  of  by  them.  It  must  be 
the  wish  of  every  honest  mind  that  a  fair  and  impartial  trioJ 
^ould  take  place. 
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Yeatbs,  J.y  delivered  the  charge  to  the  jury:  We  poBsees  no 
political  characters  on  this  bench;  we  are  bound  by  every  tie 
of  religion  and  duty  to  see  that  the  laws  of  the  country  shall 
be  the  rule  of  conduct,  and  that  justice  shall  flow  in  her  usual 
and  accustomed  channels  without  respect  to  persons. 

The  defendant  stands  indicted  as  a  factious  and  seditious  per- 
son of  a  wicked  mind,  and  unquiet  and  turbulent  disposition 
and  conversation,  seditiously,  maliciously  and  willfully  intend- 
ing, as  much  as  in  him  lay,  to  bring  into  contempt  and  hatred 
the  independence  of  the  United  States,  the  constitution  of  this 
commonwealth  and  of  the  United  States,  to  excite  popular  dis- 
content and  dissatisfaction  against  the  scheme  of  polity  insti- 
tuted, and  upon  trial  in  the  said  United  States,  and  in  the  said 
commonwealth,  to  molest,  disturb  and  destroy  the  peace  and 
tranquillity  of  the  said  United  States  and  of  the  said  common- 
wealth, to  condemn  the  principles  of  the  revolution,  and  revile, 
depreciate  and  scandalize  the  characters  of  the  revolutionary 
patriots  and  statesmen,  to  endanger,  subvert,  and  totally  de- 
stroy the  republican  constitutions  and  free  governments  of  the 
said  United  States  and  this  commonwealth,  to  involve  the  said 
United  States  and  this  commonwealth  in  civil  war,  desolation, 
and  anarchy,  and  to  procure  by  art  and  force  a  radical  change 
and  alteration  in  the  principles  and  forms  of  the  said  constitu- 
tions and  governments,  without  the  free  will,  wish  and  concur- 
rence of  the  people  of  the  said  United  States  and  this  common- 
wealth respectively,  and  to  fulfill,  perfect  and  bring  to  effect  his 
wicked,  seditious  and  detestable  intentions  aforesaid,  he,  the 
said  Joseph  Dennie,  on  the  twenty-third  of  April,  1803,  at  the 
ciiy  of  Philadelphia,  falsely,  maliciously,  faotiously,  and  sedi- 
tiously did  make,  compose,  write,  and  publish  the  following 
libel,  to  wit:  **  A  democracy  is  scarcely  tolerable  at  any  period 
of  national  history.  Its  omens  are  always  sinister,  and  its 
powers  are  unpropitious.  With  all  the  lights  of  experience 
blazing  before  our  eyes,  it  is  impossible  not  to  discover  the 
futility  of  this  form  of  government.  It  was  weak  and  wicked 
at  Athens,  it  was  bad  in  Sparta,  and  worse  in  Home.  It  has 
been  tried  in  France,  and  terminated  in  despotism.  It  was 
tried  in  England,  and  rejected  with  the  utmost  loathing  and 
abhorence.  It  is  on  its  trial  here,  and  its  issue  will  be  civil  war, 
desolation  and  anarchy.  No  wise  man  but  discerns  its  imper- 
fections; no  good  man  but  shudders  at  its  miseries;  no  honest 
man  but  proclaims  its  fraud,  and  no  brave  man  but  draws  his 
sword  against  its  force.    The  institution  of  a  scheme  of  polity 
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BO  radioallj  contemptible  and  Ticious,  is  a  memorable  example 
of  what  the  Tillainy  of  some  men  can  devise,  the  f ollj  of  others 
receiycy  and  both  establish,  in  despite  of  reason,  reflection  and 
sensation." 

This  publication  is  stated  to  have  been  made  in  a  certain  weeklj 
paper,  called  the  Port-folio,  and  the  act  is  charged  in  the  in- 
dictment to  have  been  committed  'Mn  manifest  contempt  of  the 
constitution  and  laws  of  the  United  States  and  this  common- 
wealth, in  derogation  of  the  national  independence,  reputation 
and  honor,  to  the  evil  example  of  all  other  in  the  like  case  of- 
fending, and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania.'* 

Is  the  defendant  guilty  or  not  of  the  facts  and  intentions 
charged,  is  the  question  to  be  tried.  The  case  is  admitted  to 
be  of  high  moment.  The  seventh  section  of  the  ninth  article 
of  the  constitution  of  the  state  must  be  our  guide  upon  this 
occasion;  it  forms  the  solemn  compact  between  the  people  and 
the  three  branches  of  the  government,  the  legislative,  executive 
and  judicial  powers.  Neither  of  them  can  exceed  the  limits 
prescribed  to  them  respectively.  To  this  exposition  of  the  pub- 
lic will  every  branch  of  the  conmion  law,  and  of  our  municipal 
acts  of  assembly,  must  conform;  and  if  incompatible  therewith, 
they  must  yield  and  give  way.  Judicial  decisions  cannot  weigh 
against  it  when  repugnant  thereto.  It  runs  thus:  ^'  The  print- 
ing presses  shall  be  free  to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  legislature,  or  any  branch  of 
government;  and  no  law  shall  ever  be  made  to  restrain  the  right 
thereof.  The  free  communication  of  thoughts  and  opinions  is 
one  of  the  invaluable  rights  of  man;  and  every  citizen  may 
freely  speak,  write  or  print  on  any  subject,  being  responsible 
for  the  abuse  of  that  liberty.  In  prosecutions  for  the  publica- 
tion of  papers,  investigating  the  official  conduct  of  officers  or 
men  in  a  public  capacity,  or  where  the  matter  published  is 
proper  for  public  information,  the  truth  thereof  may  be  given 
in  evidence;  and  in  all  indictments  for  libels,  the  jury  shall 
have  a  right  to  determine  the  law  and  the  facts,  under  the  di- 
rection of  the  court,  as  in  other  cases.*' 

Thus  it  is  evident  that*  legislative  acts,  or  of  any  branch  of 
the  government,  are  open  to  public  discussion;  and  every  citi- 
zen may  fully  speak,  write  or  print  on  any  subject,  but  is 
accountable  for  the  abuse  of  that  privilege.  There  shall  be  no 
licenses  of  the  press.  Publish  as  you  please  in  the  first  instance 
without  control;  but  you  are  answerable  both  to  the  community 
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and  the  indiTidoaly  if  you  proceed  to  unwarrantable  lengths* 
No  alteration  is  hereby  made  in  the  law  as  to  private  men» 
affected  by  injurious  publications,  unless  the  discussion  be 
proper  for  public  information.  "  But  if  one  uses  the  weapon  of 
truth  wantonly,  for  disturbing  the  peace  of  families,  he  is  guilty 
of  libel:"  Per  (General  Hamilton  in  CrfmwelTa  trial,  p.  70.  The 
matter  published  is  not  proper  for  public  information.  The 
common  weal  is  not  interested  in  such  a  communication  except 
to  suppress  it  What  is  the  meaning  of  the  words  **  being 
responsible  for  the  abuse  of  that  liberty,"  if  the  jury  are  inter- 
dicted from  deciding  on  the  case  ?  Who  else  can  constitution- 
ally decide  on  it  ?  The  expressions  relate  to  and  pervade  every 
part  of  the  sentence.  The  objection,  that  the  determinations 
of  juries  may  vary  at  different  times,  arising  from  their  different 
political  opinions,  proves  too  much.  The  same  matter  may  be 
objected  against  them,  when  party  spirit  runs  high,  in  other 
criminal  prosecutions.  But  we  have  no  other  constitutional 
mode  of  decision  pointed  out  to  us,  and  we  are  bound  to  use 
the  method  prescribed. 

It  is  no  infraction  of  the  law  to  publish  temperate  investiga- 
tions of  the  nature  and  forms  of  government  The  day  is  long 
past,  since  Algernon  Sidney's  celebrated  treatise  on  govern- 
ment, cited  on  this  trial,  was  considered  as  a  treasonable  libel. 
The  enlightened  advocates  of  representative  republican  gov- 
ernment pride  themselves  in  the  reflection  that  the  more  deeply 
their  system  is  examined,  the  more  fully  will  the  judgments  of 
honcGft  men  be  satisfied  that  it  is  the  most  conducive  to  the 
safety  and  happiness  of  a  free  people.  **  Such  matters  are 
proi>er  for  public  information."  But  there  is  a  marked  and 
evident  distinction  between  such  publications  and  those  which 
are  plainly  accompanied  with  a  criminal  intent,  deliberately 
designed  to  unloosen  the  social  bond  of  union,  totally  to  un- 
hinge the  minds  of  the  citizens,  and  to  produce  popular  discon- 
tent with  the  exercise  of  power  by  the  known  constituted  au* 
ihorities.  The  latter  writings  are  subversive  of  aU  government 
and  good  order.  "  The  liberty  of  the  press  consists  in  publish- 
ing the  truth,  from  good  and  justifiable  ends,  though  it  reflects 
on  government  or  on  magistrates:"  Per  General  Hamilton  in 
CrosaweWs  triaX,  p.  63,  64.  It  disseminates  political  knowledge, 
and  by  adding  to  the  common  stock  of  freedom,  gives  a  just 
confidence  to  every  individual.  But  the  malicious  publications 
'which  I  have  reprobated,  infect  insidiously  the  public  mind  with 
a  subtle  poison,  and  produce  the  most  mischievous  and  alarm* 
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ing  consequences,  bj  their  tendencj  to  anarchy,  sedition  and 
civil  war.  We  cannot,  consistently  with  our  official  duty,  pro- 
nounce such  conduct  dispunishable.  We  belieye  that  it  is  not 
justified  by  the  words  or  meaning  of  our  constitution.  It  is 
true,  it  may  not  be  easy  in  every  instance  to  draw  the  exact  dis- 
tinguishing line.  To  the  jury  it  peculiarly  belongs  to  decide 
on  the  intent  and  object  of  the  writing.  It  is  their  duty  to 
judge  candidly  and  fairly,  leaning  to  the  favorable  side  where 
the  criminal  intent  is  not  clearly  and  evidently  ascertained. 

It  remains,  therefore,  under  our  most  careful  consideration 
of  the  ninth  article  of  the  constitution,  for  the  jiuy  to  divest 
themselves  of  all  political  prejudices,  if  any  sudi  they  have, 
and  dispassionately  to  examine  the  publication  in  the  Port- 
folio, which  is  the  ground  of  the  present  prosecution.  They 
must  decide  on  their  oaths,  as  they  will  answer  to  God  and 
their  country,  whether  the  defendant,  as  a  factious  and  seditious 
|>erson,  with  the  criminal  intentions  imputed  to  him,  in  order 
to  accomplish  the  objects  stated  in  the  indictment,  did  make 
and  publish  the  writings  in  question.  Should  they  find  the 
charges  laid  against  him  in  the  indictment  to  be  well  founded, 
they  are  bound  to  find  him  guilty.  They  must  judge  for  them- 
selves on  the  plain  import  of  the  words,  without  any  forced  or 
strained  construction  of  the  meaning  of  the  author  or  editor, 
and  determine  on  the  correctness  of  the  innuendoes.  To  every 
word  they  will  assign  its  natural  sense,  but  will  collect  the  true 
intention  from  the  context,  the  whole  piece.  They  will  accu- 
rately weigh  the  probabilities  of  the  charge  against  a  literary 
man.  Consequences  they  will  wholly  disregard,  but  firmly 
discharge  their  duty.  Bepresentative  republican  governments 
stand  on  iomiovable  bases,  which  cannot  be  shaken  by  theoret- 
ical systems;  yet,  if  the  consciences  of  the  jury  shall  be  clearly 
satisfied  that  the  publication  was  seditiously,  maliciously  and 
willfully  aimed  at  the  independence  of  the  United  States,  the 
constitution  thereof,  or  of  this  state,  they  should  convict  the 
defendant  If,  on  the  other  hand,  the  production  was  honestly 
meant  to  inform  the  public  mind,  and  warn  them  against  sup- 
posed dangers  in  society,  though  the  subject  may  have  been 
treated  erroneously;  or  that  the  censures  on  democracy  were 
bestowed  on  pure  unmixed  democracy,  where  the  people  en 
masse  execute  the  sovereign  power  without  the  medium  of  their 
representatives  (agreeably  to  our  forms  of  government),  as  have 
occurred  at  different  times  in  Athens,  Sparta,  Bome,  France* 
and  England,  then,  however  the  judgments  of  the  jury  may 
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indine  them  to  think  indiTidually,  they  should  acquit  the  de- 
fendant. In  the  first  instanoey  tiie  act  would  be  criminal;  in 
the  last,  it  would  be  innocent.  If  the  jury  should  doubt  of  the 
criminal  intention^  then  also  the  law  pronounces  that  thej 
should  be  acquitted:  4  Burr.  2552,  per  Lord  Mansfield. 

Thus  have  we  endeavored  to  discharge  our  official  duty  to  the 
jury  with  impartiality.  It  rests  with  them  to  discharge  their 
duties  yirtuously  and  conscientiouBlyy  agreeably  to  the  true 
spirit  of  our  constitution  and  laws. 

Verdict,  not  guilty. 


Geiss  V.  Odenheimbb. 

(4  Txincs.  S78.] 

TiXB  OF  Execution  of  Deed.— The  real  time  of  the  ezecation  of  a  deed 

may  be  shown  by  parol  testimony  by  either  party. 
Burden  of  Proof. — ^When  a  deed  is  antedated,  the  party  claiming  under 

it  has  the  burden  of  proof  as  to  the  time  of  its  execution. 

SciRB  FACIAS  on   a  mortgage  dated  seventeenth  December^ 

1801,  by  one  Walter  to  the  plaintiffs,  to  secure  the  payment  of 
eight  hundred  dollars  and  interest,  on  the  seventeenth  June, 

1802,  acknowledged  eighteenth  December,  1801,  and  recorded 
the  next  day.  Walter  conveyed  the  premises  to  Odenheimer  by 
deed  dated  twentieth  July,  1801  (but  which  was  admitted  to  be 
antedated),  acknowledged  eighteenth  December,  1801,  and  re- 
corded twenty-seventh  April,  1802,  and  Odenheimer  was  substi- 
tuted as  defendant,  under  the  plea  of  payment,  with  leave  to 
give  the  special  matter  in  evidence.  The  only  question  was 
whether  the  mortgage  or  deed  was  first  executed. 

EawUf  for  the  defendant,  called  the  subscribing  witnesses  to 
the  deed  to  prove  the  time  of  its  execution. 

M.  Levy,  for  the  plaintiff,  objected  that  every  deed  is  pre- 
sumed to  be  executed  on  the  day  it  bears  date:  2  Inst.  674;  and 
that  six  months  having  elapsed  from  the  date  of  the  deed  in 
question  before  it  was  recorded,  no  estate  was  conveyed 
thereby:  Act  of  1715,  sec.  8. 

TiLGHHAN,  G.  J.'^    The  very  authority  in  2  Inst  674,  shows 

*In  the  month  of  December,  180S,  Oblef  Itutlce  Shlppen  reelgned  hit  offloe.  On  the 
twenty-flfth  Febnuur,  1806,  WmUm  Tllghnutn  was  commiwloned  m  chief  jnstloe  of  the 
■npreme  court.  In  •  work  on  "  Ihe  Leaden  of  the  Old  Bar  of  Philadelphia,"  hr  Horace 
Blnney,  he  says,  p.  tS,  referr^g  to  Edward  TUghman,  one  of  the  leaders  of  that  hart 
**  The  chief  justiceship  of  the  supreme  court  of  Pennsyl-vanla  was  oflfared  to  him  \xf 
'Oorernor  HcEean,  upon  the  death  (?)of  Ohlef  Justice  Shlppen;  but  he  declined  it,  and 
recommended  for  the  appointment  his  kinsman  (cousin),  WlUlam  Tilghman,  who  so 
much  adorned  that  station  by  his  learning  and  Tirtnes." 
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that  the  real  time  of  delivery  of  a  deed  may  be  shown  in  evi- 
dence. The  date  shall  be  intended  the  time  of  delivery,  unless 
the  contrary  is  proved;  the  presumption  stands  until  it  is  re- 
moved by  testimony.  It  would  be  of  the  most  dangerous  con- 
sequence to  assert  that  the  dates  of  deeds  are  conclusive;  the 
greatest  frauds  might  thus  be  committed.  If  the  tme  time  of 
execution  may  be  proved  by  one  party,  so  may  it  by  the  other. 
The  eighth  section  of  the  recording  act  of  1715  has  been  always 
confined  to  mortgages  and  defeasible  deeds;  a  different  con- 
struction would  overthrow  many  titles.  The  supplement 
thereto  has  varied  the  expressions,  but  famishes  a  strong  legis- 
lative exposition  of  the  former  act.  The  deeds  and  convey- 
ances are  to  be  recorded  within  six  months  after  their  execution. 
We  have  no  doubt  but  the  evidence  is  strictly  legal,  and  must 
be  received. 

Yeates,  J.  It  has  been  determined  in  this  court,  on  solemn 
argument^  in  Burk  v.  Alien,  that  the  eighth  section  of  the  act  of 
1715  does  not  extend  to  deeds  in  genend. 

The  witnesses  were  examined,  but. could  not  establish  the 
time  of  execution  of  the  deed.  Bat  from  the  deposition  of 
Walter  it  appeared  that  the  mortgage  was  first  executed,  and 
his  testimony  was  corroborated  by  several  oiroamstanoes. 

TiLamcAK,  0.  J.,  submitted  to  the  jury  that  if  they  believed 
the  testimony  of  Walter,  the  plaintiff  mast  prevail.  But  if 
they  should  doabt  his  credibility,  and  believe  that  the  deed  was 
executed  on  the  seventeenth  December,  the  day  of  its  acknowl- 
edgment, still  it  was  incumbent  on  the  grantee  to  establish  its 
execution  prior  to  that  of  the  mortgage.  The  deed  being  con- 
fessedly antedated,  the  burden  of  proof  was  thrown  on  th3 
defendant. 

Verdict  for  the  plaintifis. 


Sherman's  Lessee  v.  Dill. 

Contract  for  Sale  of  LAND.~By  articles  of  agreement  for  the  sale  of 
land,  it  was  agreed  that  on  certain  payments  at  a  fatore  day,  the 
vendee  should  receive  a  deed ;  and  farther  stated  that  for  the  consid* 
eration  therein  expressed,  the  vendor  "grants,  bargains  and  sells"  a 
certain  tract  of  land.  Bonds  were  given  for  the  purchase  money.  It 
was  held  that  this  was  not  sufficient  to  divest  the  legal  estate. 

Ejectment  for  two. hundred  and  sixty-four  acres  of  land. 
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The  facts  appeared  as  follows:  Jacob  Sherman,  claiining  the 
lands  in  question,  on  the  seventeenth  of  December,  1792,  en- 
tered into  articles  of  agreement  with  Gkorge  Fridlej,  stating 
that,  in  consideration  of  nine  hundred  and  fifty  pounds,  to  be 
paid  as  hereafter  set  forth,  the  said  Sherman  **  grants,  bargains 
and  sells ''  to  the  said  Fridley,  his  heirs  and  assigns,  a  certain 
tract  of  land  containing  two  hundred  and  sixty-four  acres,  or 
thereabout.  Fridley  was  to  pay  the  money  therefor,  in  the 
following  manner,  to-wit:  One  hundred  and  fifty  pounds  on 
Harch  1, 1793,  and  to  assign  to  Sherman  at  the  same  time  a 
bond  of  one  Titler,  conditioned  for  the  payment  of  one  hundred 
pounds  on  the  first  of  April,  1795,  with  interest;  sixty  pounds 
on  the  first  of  March,  1795,  and  the  residue  in  yearly  sums  of 
sixty  pounds,  for  which  Fridley  was  to  give  his  bonds.  On 
making  the  first  payment,  and  assigning  Titler's  bond,  and 
giving  the  bonds  for  the  annual  payments,  Sherman  agreed 
to  convey  to  Fridley  the  land  in  question,  and  give  as  good 
and  clear  a  right  and  title  as  Sherman  had  for  the  same. 

The  bonds  were  given,  and  Fridley  received  possession. 
Afterward  he  sold  one  hundred  acres  of  the  premises  to  his 
brother,  and  on  the  twenty-ninth  of  March,  1794,  agreed  to  sell 
the  remaining  one  hundred  and  sixty-four  acres  to  John 
Caruthers  and  Thomas  Dill,  and  their  heirs,  for  seven  hundred 
pounds,  receiving  from  them  bonds  for  the  unpaid  purchase 
money.  Sherman  afterward  commenced  his  action  against 
Oeorge  Fridley  for  the  one  hundred  and  fifty  pounds,  pay- 
able March  1, 1793,  which  cause  came  on  for  trial  in  April, 
1800.  The  defense  was  defective  title,  and  that  the  warranty 
was  only  special.  Sherman  thereupon  filed  with  the  clerk  a 
deed  of  the  land  with  general  warranty,  and  judgment  was 
given  in  his  favor.  Upon  an  execution  issued,  the  lands  in 
question  were  sold  to  George  Sherman,  the  plaintiffs  lessor, 
on  the  twenty-second  of  August,  1801,  and  a  deed  duly  executed 
on  the  twenty-third  of  April,  1803. 

Bowie  and  Waits,  lot  the  defendant,  contended  her  possession 
could  not  be  disturbed,  as  Caruthers  and  Dill  had  performed  all 
that  was  incumbent  on  them  under  the  agreement  with  Geo. 
Fridley;  and  offered  evidence  to  this  point,  insisting  that  the 
words  in  the  present  tense  vested  an  estate  in  fee  in  Fridley,  and 
that  the  covenant  to  convey  at  a  future  time  did  not  derogate 
from  the  actual  conveyance.  The  sheriff's  deed  could  convey 
only  the  interest  of  the  party  for  whose  debt  the  land  was  sold 
at  or  before  the  taking  thereof  in  execution :  1  Dall.  St.  Laws 
70,  sec.  4 
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Dunoon,  HopbinB  and  Clark,  for  the  plaintiff,  argaed  that  no 
actual  grant  was  intended  bj  the  articles  of  agreement;  that  no 
deed  was  to  be  executed  until  the  payment  of  the  one  hundred 
and  fifty  pounds  and  the  assigning  of  Titler's  bond.  It  was 
upon  a  judgment  recoYered  in  an  action  for  this  yerj  two  hun- 
dred and  fifty  pounds  that  the  laud  was  sold.  Words  of  pres* 
ent  contract  with  an  agreement  that  the  lessee  should  take  im- 
mediate possession,  though  the  lease  is  to  be  executed  at  a 
future  day,  operate  only  as  an  agreement  for  a  lease«  and  not  as 
lease  itself:  1  T.  R.  765;  5.  P.  Doe  ex.  dem.  Coore  v.  Clare,  2 
T.  R.  789. 

By  OouBT.  The  admissibility  of  the  testimony  offered  de- 
pends solely  on  the  legal  operation  of  the  articles  of  agreement 
between  Jacob  Sherman  and  George  Fridley.  If  the  former 
conveyed  thereby  his  legal  interest  in  the  land  to  the  latter, 
then  the  eyidence  should  be  received;  because  when  the  vendee 
had  fairly  contracted  with  others,  his  remaining  interest  in  the 
land  was  subject  to  be  sold  by  the  sheriff  for  his  debts,  and  not 
the  right  he  had  parted  with.  In  every  agreement  the  intention 
of  the  parties  is  to  be  considered:  Plowd.  290,  292;  3  Burr. 
1477.  And  it  is  said,  4  T.  R.  335,  there  is  no  rule  of  law  so 
reluctant  that  it  will  not  recede  from  words  to  enforce  the  mean- 
ing of  the  parties:  1  Atk.  8.  If  the  intention  is  clear  that  an 
estate  should  pass,  courts  will  construe  deeds  in  support  of 
that  intention  different  from  the  formal  nature  of  those  deeds; 
and  on  the  other  hand  an  instrument  for  the  sale  of  lands  has 
been  construed  as  an  agreement  to  convey,  though  it  contained 
words  in  the  present  tense,  or  '*  do  sell "  and  **  deliver,"  because 
it  accorded  with  the  meaning  of  the  parties.  The  present  case 
bears  a  strong  analogy  to  Stouffer'a  Leasee  v.  Coleman,  which  was 
determined  at  Lancaster  on  great  argument  at  nisxpriita.  There 
bonds  had  been  given  by  the  vendee  which  were  prosecuted  to 
judgment.  As  to  the  contract  made  with  Oaruthers  and  Dill,  it 
is  stated  therein  that  the  lands  are  held  under  Jacob  Sherman; 
and  it  is  fully  settled  that  whatever  is  sufficient  to  put  the  party 
upon  an  inquiiy  is  good  notice  in  equity:  2  Fonb.  255.  The 
true  intention  of  the  contracting  parties  cannot  be  mistaken. 
The  x)ayment  of  the  one  hundred  and  fifty  pounds  and  the  as- 
signment of  the  one  hundred  pounds  were  to  precede  the  mak- 
ing over  the  land  by  a  sufficient  deed  of  conveyance;  and  the 
performance  of  those  acts  was  postponed  until  the  first  of  March, 
1793.  We  cannot  therefore  hesitate  to  say  that  the  legal  title 
continued  in  Jacob  Sherman  until  those  acts  were  done,  and 
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that  the  eqnitaUe  interest  alone  yested  in  Oeoige  Fridley  undex 
*  the  agreement  according  to  the  true  intent  thereof.  This  legal 
title  was  divested  out  of  Sherman  by  his  deed  executed  under 
the  recommendation  of  this  court,  containing  a  clause  of  gen- 
eral wanantj;  and  the  judgment  entered  in  the  suit  immedi« 
ately  attached  on  the  lands.  Consequently,  the  lessor  of  the 
plaintiff  becoming  the  vendee  of  the  sheriff,  the  legal  and  equit- 
able interest  in  the  premises,  independently  of  all  sales  or  con- 
tracts made  by  George  Fridley  at  any  period  subsequent  to  the 
execution  of  the  original  articles,  became  vested  in  him  by 
operation  of  law.  The  result  is  that  the  testimony  must  be 
overruled. 


Engles  v.  Bbuingtok. 

Pboof  of  HANDWRrriNQ  OF  SUBSCRiBiNQ  W1TNB88.— If  •  sabscribiiig 
witness  to  a.  will  be  beyond  the  jurisdiction  of  the  court*  his  hand- 
writing may  be  proved  as  if  he  were  dead. 

Feigned  issue  to  tiy  the  validity  of  the  will  of  Amelia  Sennet, 
dated  August  8,  1801,  to  which  testatrix  was  said  to  have 
affixed  her  mark.  There  were  two  vntnesses  to  the  instrument, 
Edward  J.  Coale  and  Robert  Taylor. 

Taylor  testified  that  he  had  been  sent  for  by  Mrs.  Sennet  to 
draw  her  will,  but,  being'indisposed,  recommended  Coale,  who 
drew  the  vrill  according  to  her  directions;  that  the  will  was 
signed  and  published  in  their  presence,  and  they  subscribed 
their  names  as  vntnesses.  It  was  admitted  that  Goale  had 
removed  to  Baltimore,  Maryland,  since  the  filing  of  the  will  in 
the  register's  office. 

Condy  and  EopkinBon,  on  behalf  of  the  plaintiffs,  offered  to 
prove  Ooale's  handvmting. 

8.  Levy  and  Msrediih^  for  the  defendant,  objected  that  unless 
a  subscribing  witness  to  an  instrument  is  dead,  or  cannot  be 
found,  he  must  be  personally  examined:  7  T.  B.  265,  266.  Two 
witnesses  are  necessaiy  to  establish  a  vrill:  1  Dall.  286.  A 
commission  should  issue  to  Baltimore  to  take  Coale's  depo- 
sition. 

Plaintiffs'  counsel  replied  that  evidence  of  a  vritness'  hand- 
writing may  be  given  when  the  vritness  is  abroad:  1  Esp.  2. 
Where  an  attesting  witness  is  beyond  sea,  the.  best  evidence 
which  can  be  obtained  is  proof  of  his  handvmting:  1  B.  &  P. 
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861,  per  Bnller,  J.  And  it  has  been  established  that  if  a  sab- 
scribing  witness  is  ont  of  the  jurisdiction  of  the  court,  evi- 
dence of  his  handwriting  is  admissible:  2  East,  250. 

By  CouBT.  Better  CTidence  will  not  be  demanded  than  is  in 
the  party's  power  to  give.  The  supreme  court  has  no  power  to 
oblige  the  register  of  wills  to  deliver  out  an  original  paper 
lodged  with  him  for  probate,  to  be  carried  into  another  state; 
nor  has  it  any  control  over  a  witness  out  of  its  jurisdiction.  I 
think  it  is  doubted  in  one  of  the  books,  whether  the  same 
credit  is  to  be  given  to  the  handwriting  of  a  witness  beyond 
sea,  as  if  dead:  Per  Lord  Hardwicke,  2  Yes.  460.  But  from 
the  cases  cited  on  the  part  of  the  plaintiffs,  it  appears,  that 
where  a  subscribing  witness  to  a  deed  or  other  written  instru- 
ment is  beyond  the  reach  of  the  process  of  the  court,  his  hand- 
writing  may  be  proved  as  if  he  were  dead:  See  Peake's  Bep. 
100.  For  tiiis  is  all  that  can  reasonably  be  expected  from  the 
party,  under  such  circumstances.  To  attempt  to  prove  a  mark 
to  a  vrill  would  be  idle  and  ridiculous. 

The  handvmting  was  fully  proved,  but  it  afterward  appeared 
that  the  testatrix  had  married  two  husbands,  viz:  Edward  Sen- 
net, in  1791,  and  William  Tully,  in  October,  1796,  her  first 
husband  being  then  living.  There  being  a  strong  presumption 
that  Sennet  was  alive  at  the  time  of  making  the  vrill,  the  juiy 
found  for  the  defendant,  the  husband  of  the  deceased's  sister. 


Miles  v.  Oldfield. 

[4XBAZn,428.] 

Words  Actionablb  in  SLA2n)£B.^The  words  '<Yoa  are  a  ragtant," 
are  actionable,  as  a  statate  subjects  such  a  person,  on  a  conviction 
before  a  justice  of  the  peace,  to  imprisonment  at  hard  labor,  for  a  term 
not  exceeding  one  month. 

Defects  Cubed  bt  Vebdict.'— If  a  declaration  contain  a  substantive 
cause  of  action,  though  informally  set  forth,  it  will  be  aided  after  ver- 
dict 

JOINDEB  of  CaU8BS.»A  charge  of  slander  accompanied  by  a  tortious  act 
may  be  joined  therewith  in  one  count. 

Ebbob  to  the  court  of  common  pleas.  The  declaration  set 
forth,  that  William  Miles,  the  defendant  below,  with  intent  to 
injure  the  plaintiff  and  bring  her  into  disgrace,  did,  on  the 
twenty-eighth  February,  1803,  in  the  presence  of  several  citi- 
zens, say  to  one  Sheppard,  a  constable,  of  and  concerning  the 
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plaintiff:  **  She  is  a  vagrant,  and  you  must  take  her  to  Squire 
Hamilton,  that  he  may  send  her  to  jail; "  and  did  on  the  same 
day  actually  cause  plidntiff  to  be  arrested,  and  carried  before 
Squire  Hamilton,  a  justice  of  the  peace;  and  that  injury  was  sus- 
tained thereby  in  the  sum  of  one  thousand  dollars. 

A  verdict  was  found  for  the  plaintiff  below  for  one  hundred 
dollars  damages  and  costs. 

Sample,  for  the  plaintiff  in  error.  His  grounds  of  error  ap- 
pear from  the  opinion  of  the  court. 

A.  W.  Foster,  for  the  defendant,  contended  that  case  was  the 
proi>er  form  of  action  where  imprisonment  of  the  plaintiff  arises 
from  the  charges  of  the  defendant:  2  T.  B.  231.  Slanderous 
words  accompanied  by  a  tortious  act  may  be  joined  in  law:  BuIL 
N.  P.  6,  11.  The  objections  to  the  form  come  too  late  after 
verdict:  Doug.  658;  1  Dall.  461.  The  declaration  in  the  present 
case  follows  those  in  PhUipa  v.  lUh,  8  Mod.  87;  and  Carter  v. 
Fish,  1  Str.  645,  which  were  held  good. 

By  Oourt,  Ttlohmav,  O.  J.'  The  errors  alleged  in  this  case 
are  confined  to  what  appears  on  the  face  of  the  declaration. 
The  defendant's  counsel  haS  raised  several  ingenious  objections 
to  the  judgment  on  this  declaration,  which  may  be  reduced  to 
the  following  heads: 

1.  That  to  call  a  person  a  vagrant  is  not  actionable; 

2.  That  if  this  is  to  be  considered  as  an  action  of  slander,  the 
declaration  is  bad,  in  not  laying  the  words  to  be  false  and 
malicious; 

8.  That  the  declaration  does  in  substance  contain  two  counts: 
one  for  slander,  and  the  other  for  a  malicious  prosecution;  and 
that  the  malicious  prosecution  is  badly  set  forth,  because  it  is 
not  said  that  the  prosecution  is  ended  and  the  plaintiff  acquitted. 

1.  The  act  of  twenty-first  February,  1767,  defines  the  nature 
of  vagrancy,  and  authorizes  a  justice  of  the  peace  to  commit 
vagrants  to  the  common  jail,  there  to  be  kept  at  hard  labor 
for  any  time  not  exceeding  one  month.  To  charge  a  person 
with  an  offense  which  subjects  him  to  punishment  of  this  kind 
is,  in  the  opinion  of  the  court,  actionable.  The  first  objection, 
therefore,  is  of  no  validity; 

2.  Many  small  faults  in  pleading  are  cured  by  verdict.  The 
court  is  Always  strongly  inclined  to  support  judgments,  after 
the  merits  have  been  tried.  The  rule  of  law  is,  that  where 
the  declaration  contains  a  substantial  cause  of  action,  it  shall 
be  aided  though  defective  in  form.    Considering  the  whole  of 
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this  declaration^  it  does  snffioiently  appear  that  the  words  spoken 
were  false  and  malicious.  It  is  said  that  the  plaintiff  was  not 
a  vagrant,  and  that  the  defendant  knew  this.  It  follows  ineyita- 
blj  that  when  the  defendant  called  her  a  vagrant  he  told  a 
malicious  falsehood; 

3.  To  the  third  objection,  the  cases  of  Philips  y.  Fish  and  of 
Carter  v.  Fish  are  opposed.    In  the  latter,  wherein  judgment 
was  given,  the  plaintiff  set  forth  that  *'the  defendant  said  he 
had  stolen  a  hen,  by  jreason  <fl  the  speaking  of  which  false  and 
slanderous  words  he  was.  not  only  injured  in  his  character,  but 
by  occasion  thereof,  and  by  the  procurement  of  the  defendant, 
he  was  taken  up  and  carried  before  a  justice,"  etc.  .  The  jury 
gave  damages  under  forty  shillings,  and  the  only  question  was, 
whether  the  plaintiff  should  have  full  costs,  it  being  an  action 
of  slander.    The  court  were  of  opinion  that  full  costs  should  be 
given;  because  the  taking  up  and  carrying  before  the  justice 
was  set  forth  as  a  distinct  fact.    In  Philips  v.  Fish,  wherein  the 
cause  of  action  was  stated  in  the  same  way,  the  court  inclined 
to  the  same  opinion.    It  is  true,  the  court  are  made  to  say,  "in 
the  principal  case  the  action  is  founded  on  the  words  spoken; 
and  the  procuring  the  plaintiff  to  be  arrested  for  felony  is  laid 
in  a  different  count,  and  the  defendant  is  found  guilty  gen- 
eraUyi''  etc.    By  this,  it  must  be  meant  that  there  were  in  sub* 
stance  two  counts,  or  two  causes  of  action  included  in  one 
count;  for  in  form  there  certainly  was  but  one  count;  the  case 
is  not  very  accurately  reported.    But  taking  the  case  of  Carter 
V.  Fish  to  be  law,  as  reported,  it  seems  to  be  conclusive  in  favor 
of  the  plaintiff  below,  because  there  the  very  same  objection 
might  have  been  urged  which  the  plaintiff  in  error  insists  on 
here,  viz:  that  the  declaration  contained  a  count  for  a  malidoue 
prosecution,  in  which  it  was  not  alleged  that  the  plaintiff  waf 
acquitted,  and  yet  the  court  gave  judgment  for  the  plaintiff. 
We  do  not  consider  this  as  an  action  for  a  malicious  prosecu- 
tion: Tide  T.  B.  225.    The  declaration  is  rather  irregular.    It 
contains  an  action  for  slander,  and  also  asserts  that  the  defend- 
ant, by  speaking  the  slanderous  words,  occasioned  the  plaintiff 
to  be  carried  before  a  justice.    It  seems  to  be  rather  a  special 
injury  arising  from  the  slander.    But  if,  according  to  the  case 
of  Carter  v.  Fish,  it  is  to  be  considered  as  a  distinct  cause  of  ac- 
tion, we  will  follow  the  authority  of  that  case  thxoughont,  and 
support  the  judgment  of  the  court  below. 
Judgment  affirmed. 


Digitized  by 


Google 


Jnlj,  1808.]  Shook  v  MoChbsmkt.  416 

Shook  v.  MoChesnbt. 

{4  YkAXBi.  607.] 

Maucioub  Pboseoution.— An  action  of  malicions  proeecntioii  will  lii 
where  the  criminal  proeecution  was  commenced,  althongh  no  indictment 
was  preferred.  ^ 

Slander,  when  Action  will  not  LiB.^Slander  will  not  lie  for  words 
charging  a  crime  uttered  before  a  justice  of  the  peace,  in  consequence 
of  which  the  plaintiff  was  bound  over,  but  discharged  without  an  in* 

^     dictment  having  been  preferred. 

Amendment. — ^An  amendment  will  not  be  allowed,  which  gives  to  the 
plaintiff  a  new  substantive  cause  of  action,  and  which  may  take  from 
the  defendant  the  right  of  pleading  the  statute  of  limitations;  so  the 
plaintiff  will  not  have  leave  to  change  his  action  for  slander  into  one 
for  malicious  prosecution. 

Motion  for  a  new  trial.  An  action  of  slander  was  tried  be- 
fore Smith  and  Yxates,  J  J.,  and  a  Terdiot  found  for  the  plaint- 
ifiF  for  fifty-five  dollars.  The  cause  of  action  was,  charging  the 
plaintiff^  before  a  justice  of  the  peace,  with  being  guilty  of  for- 
gery in  erasing  and  altering  the  time  of  payment  in  a  note  pay- 
able to  plaintiff.  In  pursuance  of  this  accusation  plaintiff  was 
bound  over  to  appear,  and  was  discharged  at  a  subsequent  ses- 
sions, no  indictment  having  been  preferred  against  him.  It 
did  not  appear  that  defendant  had  made  the  charges  at  any 
other  time  or  place  than  before  the  justice. 

Hopkins  and  Elder ^  for  the  defendant,  contended  in  support 
of  the  motion,  that  no  action  would  lie;  that  the  law  protects 
witnesses  in  criminal  prosecutions  and  will  not  punish  them  for 
mistakes  of  judgment:  4  Oo.  14,  15;  1  Saund.  131,  132;  Wil- 
liam's note,  2  Inst.  228.  It  would  be  a  matter  of  public  incon- 
venience if  words  spoken  in  the  course  of  preferring  a  com- 
plaint against  offenders  should  be  deemed  actionable:  3  Esp. 
33,  per  Lord  Eldon;  2  Burr.  807.  If  any  action  does  lie  against 
the  defendant  it  must  be  one  of  malicious  prosecution,  wherein 
probable  cause  is  a  good  defense:  3  Esp.  *(;  3B1.  Com.  126;  and 
of  this  defense,  defendant  has  been  deprived  by  the  nature  of 
the  action  of  slander.  Malicious  prosecution  may  lie  though 
no  indictment  has  been  found:  H.  Bla.  78;  and  also,  should 
the  indictment  be  insufficient:  Gibb.  Hep.  in  Br.  185.  Mali- 
cious prosecution  has  been  sustained,  though  no  indictment  was 
preferred  and  the  plaintiff  was  nonsuited:  Leigh  v.  Webb,  3  Esp. 
165. 

Montgomery  and  Fisher,  for  the  plaintiff,  contended  that  ma- 
licious slander  in  the  course  of  justice  gives  a  cause  of  action. 
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Words  maliciously  spoken  by  counsel  are  actionable:  Cro.  Jao. 
90,  91.  Malice  is  to  be  presumed  in  the  present  case  after  ver- 
dict: 1  Lev.  119.  An  action  for  malicious  prosecution  will  not 
lie  upon  a  nolle  prosequi  on  an  indictment  found:  1  Salk.  21;  6 
Mod.  261;  2  Salk.  456;  in  that  action  plaintiff  must  aver  that 
he  was  acquitted,  discharged  not  being  sufficient:  2  T.  B.  231; 
he  must  procure  a  copy  of  the  indictment  and  acquittal:  3  Bl. 
Com.  126;  and  show  that  the  suit  is  at  an  end:  Doug.  215. 

Yeates,  J.  Neither  Judge  Shtth  nor  myself  are  ashamed  tO 
admit,  that  iu  the  decision  of  this  cause  at  nisi  prius^  we  were 
mistaken  in  the  principle  which  governed  our  opinion.  We  were 
misled  by  the  authority  in  2  T.  B.  231,  and  the  cases  in  1  Salk. 
21;  2  Id.  456,  that  malicious  prosecution  will  not  lie  where  an 
indictment  has  been  found  and  a  noUe  prosequi  entered.  The 
]aw  does  not  seem  to  discriminate  accurately  on  this  subject, 
when  the  prosecution  shall  be  considered  at  an  end.  The  case 
has  been  much  more  fully  argued  now;  and  we  freely  admit  that 
from  the  new  authorities  which  have  been  adduced  by  the  de- 
fendant's counsel,  the  plaintiff  has  misconceived  his  suit,  by 
bringing  an  action  of  slander,  instead  of  malicious  prosecution. 
In  the  latter  case,  the  defendant  would  have  had  it  in  his  power 
to  show  a  probable  cause  of  complaint  to  the  justice  for  the  sup- 
posed forgery,  as  a  ground  of  defense  to  the  civil  action.  By 
proceding  in  an  action  of  slander,  the  defendant  was  deprived 
of  this  right;  and  we  are  therefore  of  opinion  that  a  new  trial  be 
awarded:  See  Secor  v.  Babcock,  3  John  Bep.  204. 

The  other  members  of  the  court  concurring,  a  new  trial  was 
granted. 

Plaintiff's  counsel  then  moved  to  amend  their  declaration  by 
adding  a  count  for  malicious  prosecution,  under  section  6  of 
the  act  of  March  21, 1807:  7  St.  Laws,  562.  The  court  will 
grant  leave  to  amend  in  penal  actions  where  the  amendment 
does  not  introduce  any  new  substantive  cause  of  action:  7  T.  B. 
155. 

Defendant  objected,  on  the  ground  of  delay,  and  that  the 
amendment  would  essentially  alter  the  nature  of  the  action, 
and  take  away  the  defendant's  right  to  plead  the  statute  of 
limitations. 

By  OouBT.  Here  certainly  has  been  delay,  but  it  is  said  to 
be  imputable  to  both  parties.  We  have  the  power  of  amend- 
ing at  common  law;  but,  by  doing  so  in  this  instance,  we  give 
the  plaintiff  a  distinct  substantive  ground  of  suit,  which  ho 
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never  contemplated  before,  and  prevent  his  opponent  from 
sheltering  himself  under  the  statute.  This  is  wholly  inadmissi- 
ble. The  clause  was  introduced  into  the  arbitration  act  to  pre- 
vent nonsuits  for  matters  of  form,  and  to  bring  the  true  merits 
of  each  case  before  the  court,  where  the  controversj  remains 
the  same. 

The  courts  in  Pennsylvania  have  particularly  noticed  this  case  on  the 
point  of  amendment.  On  thb  it  b  cited  in  Ekel  v.  Sneivly,  3  Watts  &  S. 
273;  Coxe  v.  TOghman,  1  Whar.  289;  NewUn  v.  Palmer,  11  Serg.  &  R,  101, 
the  court  saying  in  the  latter  case:  "If  it  were  allowed  to  a  party 
under  the  leave  to  amend  to  set  out  a  new  cause  of  action  altogether,  a 
single  suit  might  be  a  business  for  life.  The  act  was  intended  to  correct 
matters  of  form  standing  in  the  way  of  the  merits."  In  OUtaa  v.  Stewart, 
10  Serg.  &  R.  225,  it  is  said:  *'In  Shock  y,  MeChesney,  the  dibtinction  is 
taken  between  a  mere  speech  which  is  slander,  and  the  institution  of  a 
prosecution  which  is  an  action  for  malicious  prosecution.  Those  actions 
depend  on  very  different  principles.  In  actions  for  words,  tho  defendant 
cannot  justify  on  the  ground  of  probable  cause,  as  he  may  where  he  had 
instituted  a  prosecution.  Malice  and  the  want  of  probable  cause  must  con- 
cur in  the  last  case;  in  the  first,  falsehood  alone.  Besides,  by  converting 
slander  into  conspiracy,  the  defendant  is  deprived  of  pleading  the  statute 
of  limitations.  In  the  one  case,  slander,  the  limitation  is  one  year;  in  the 
other,  conspiracy,  or  action  for  malicious  prosecution,  six  years.**  On  the 
tame  point  it  is  cited  in  Farmert^  etc..  Bank  v.  lerael,  6  Seig.  &  R.  296| 
(hniik  V.  Buther/ardf  2  Id.  359;  EbermU  v.  Krug,  6  Bimu  64 


MiTOHELL  V.  Smith. 

[1  BmxT,  110.J 
CoHTRACT  Void  as  Against  Pubuc  Policy.~-A  penalty  inflicted  by 
statute  upon  the  commission  of  an  act,  implies  a  prohibition  of  it  as 
an  offense,  so  as  to  make  a  contract  based  on  such  act  void;  therefore, 
under  an  act  affixing  a  penalty  for  acquiring  title  to  lands  in  Pennsyl- 
vania, except  in  the  mode  specified,  a  contract  for  the  purchase  and 
sale  of  lands  in  Pennsylvania,  under  a  Connecticut  title,  such  being 
excluded  by  the  act,  is  unlawful  and  void,  and  no  action  can  be  main- 
tained on  such  contract. 

Wrtt  of  error  from  the  common  pleas  of  Luzerne  county, 
where  Smith,  the  plaintiff  below,  brought  an  action  of  debt 
upon  a  sealed  note,  payable  to  Smith  or  order.  It  appeared 
that  the  note  was  given  as  the  consideration  for  land  in  Luzerne 
county.  The  defendant  was  put  in  peaceable  possession  of  the 
land  and  had  so  continued  ever  since.  The  defendant  speciallj 
pleaded  the  invalidity  of  the  contract,  under  an  act  of  assembly 
which  prohibited  parties  from  acquiring  land  under  titles  other 
than  those  specified  in  the  act. 

Am.  Djco.  Vol.  U~27 
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A  iull  statement  of  the  facta  of  the  case  appears  from  the 
opinions  rendered. 

W.  TUghman  and  McKean  for  the  plaintiff  in  error. 

Bavole  for  the  defendant  in  error. 

Shippen,  0.  J.  This  is  a  writ  of  error  to  reverse  a  judgment 
rendered  in  the  court  of  common  pleas  for  the  county  of  Lu- 
Berne,  in  an  action  brought  on  a  bill  obligatory  for  the. sum  of 
four  hundred  and  eighty-three  dollars  and  thirty-three  cents; 
to  which  the  defendant  pleaded  payment,  with  leave  to  give 
special  matter  in  evidence. 

It  appears  on  the  record  that  the  consideration  for  this  bill 
was  a  tract  of  land  conveyed  by  the  plaintiff  to  the  defendant, 
lying  without  the  seventeen  townships,  in  the  county  of  Lu- 
zerne, and  held  by  him  under  a  deed  from  a  committee  of  the 
Susquehanna  company,  under  the  Connecticut  title,  and  not 
derived  from  the  authority  of  this  commonwealth,  or  of  the  late 
proprietors  of  Pennsylvania  before  the  revolution.  The  princi- 
pal question  in  the  case  is  whether  this  be  a  legal  or  illegal 
consideration  for  the  bill,  and  whether  the  contract  for  tbe  sale 
and  purchase  of  this  land  is  a  violation  of  the  laws  of  this  com- 
monwealth, so  tainting  the  whole  transaction  as  that  this  court 
cannot  legally  afford  their  aid  to  carry  the  contract  into  execu- 
tion. The  mischiefs  intended  to  be  remedied  by  the  act  of 
eleventh  April,  1795,  were  of  a  grievous  nature.  A  warfare  had 
been  carried  on  between  the  claimants  of  land  under  the  title  of 
Connecticut  and  the  claimants  under  Pennsylvania,  for  many 
years,  and  many  lives  had  been  lost  in  the  contest.  It  was  at 
length  foimd  necessary  for  congress  to  interpose.  They 
thought  fit  to  appoint  judges  or  commissioners  to  decide  upon 
the  claims  of  the  respective  states,  who,  after  a  full  and  solemn 
hearing,  made  their  decree  at  Trenton,  establishing  the  right  of 
government  over  the  country  in  question  to  be  in  Pennsylvania, 
but  without  deciding  the  particular  titles  of  individuals' claim- 
ing the  right  of  soil.  Notwithstanding  this  decree,  not  only 
the  old  settlers,  imder  the  title  of  Connecticut,  retained  their 
possession,  but  a  great  number  of  new  persons,  under  the  same 
pretended  title,  intruded  into  this  part  of  Pennsylvania  and 
possessed  themselves  of  and  settled  such  vacant  lands  as  they 
chose. 

The  legislature  of  Pennsylvania  passed  repeated  acts  of  as- 
sembly to  remedy  the  evils  consequent  upon  such  intrusions, 
some  of  them  with  a  view  to  compromise  with  the  first  settlers. 
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▲11,  however,  proved  ineffeotual  to  prevent  new  illegal  settle- 
ments. At  length  the  act  in  question  was  passed,  called  the 
intrusion  law.  This  act  is  of  a  public  nature,  and  intended  to 
remedy  a  public  evil.  The  point  relied  upon  by  the  plaintiff  is 
that  the  land  sold  by  the  plaintiff,  and  purchased  by  the  defend- 
ant, was  fairly  bought  and  sold,  all  the  circumstances  being 
fully  known  to  both  parties,  and  carried  into  execution  on  the 
part  of  the  defendant,  by  his  taking  possession,  and  occupying 
the  land;  and  that  although  the  act  of  assembly  imposes  a 
penalty  on  the  party  offending,  yet  it  nowhere  invalidates  the 
contract.  On  the  part  of  the  defendant  it  is  contended  that  the 
contract  which  was  the  foundation  of  this  obligation,  having 
been  made  in  violation  of  the  good  policy  and  direct  provisions 
of  the  act  of  assembly,  this  court  will  not  afford  their  aid  to 
carry  such  a  contract  into  execution. 

What,  then,  was  the  contract?  It  appears  to  be  a  contract 
for  selling  and  conveying  a  tract  of  land  which  the  plaintiff 
held  under  a  deed  from  the  committee  of  the  Susquehaxma  com- 
pany; or,  in  other  words,  under  a  (Connecticut  title.  What 
says  the  law  ?  ''  If  any  person  shall  enter  into  possession  of,  or 
shall  combine  or  conspire  for  the  purpose  of  conveying,  possess- 
ing, or  settling  on  any  lands  within  the  ascertained  limits, 
under  color  of  any  half  share,  right  or  pretended  title  not  de- 
rived under  the  government,  he  shall  forfeit,"  etc.  Is  not  the 
actual  conveying,  possessing  and  settling  this  land  direct  evi- 
dence of  combining  for  that  purpose,  and,  of  course,  a  direct 
violation  of  the  law?  But  it  is  objected  that  where  a  law  creates 
a  new  offense,  and  prescribes  a  specified  mode  of  punishment, 
no  other  mode  can  be  pursued.  This  is  generally  true  where 
the  act  contains  no  prohibitory  clause;  in  which  case,  the  com- 
mon law  punishment  by  indictment  might  be  inflicted,  although 
the  punishment  directed  by  the  act  was  by  bill,  plaint  or  inform- 
ation. Here,  indeed,  there  is  no  general  prohibitory  clause,  the 
act  directing  only  that  if  any  person  shall  do  so  and  so,  he  shall 
be  punished  so  and  so.  Is  this,  however,  a  case  involving  a 
double  punishment  by  prosecution?  All  that  is  contended  for 
Is  that  the  contract  is  illegal,  being  founded  on  a  breach  of  the 
law,  and  of  consequence  a  void  contract,  and  cannot  be  en- 
forced in  a  court  of  law.  And  for  tliia  purpose  there  cannot  be 
a  more  express  authority  than  the  case  in  Cartb.  252,  where 
Lord  Chief  Justice  Holt  says:  ''  That  every  contract  made  by 
or  about  a  matter  or  thing  which  is  prohibited,  and  made  im- 
lawful  by  any  statute,  is  a  void  contract,  though  the  statute  it- 
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self  doth  not  mention  that  it  shall  be  so,  bat  only  inflicts  a 
penalty  on  the  offender;  because  a  penalty  implies  a  prohibi- 
tion, though  there  are  no  prohibitory  words  in  the  statute  .** 
This  authority,  although  perhaps  it  might  not  warrant  a  oon- 
elusion  that  a  penalty  implies  a  prohibition  for  the  purpose  of 
making  the  offense  punishable  by  iDdictment,  in  case  the  law 
had  prescribed  another  and  a  specific  punishment  for  the  offense^ 
yet  it  certainly  is  an  authority  to  prove  that  a  contract,  about  a 
matter  prohibited  by  statute  is  unlawful,  and  a  void  contract, 
although  the  act  does  not  expressly  say  so,  and  that  a  penalty  im- 
plies a  prohibition,  so  as  to  make  the  contract  void.  The  spirit 
of  this  law  in  Carthew  has  been  followed  up  in  numerous 
modem  cases,  particularly  where  goods  have  been  purchased 
abroad  with  an  intent  to  smuggle  them  into  England.  In  these 
cases  the  seller  of  the  goods,  although  a  foreigner,  residing  in  a 
foreign  country,  cannot  recover  the  price  of  his  goods  in  Eng- 
land, if  he  were  any  way  concerned  in  the  smuggling  transac- 
tion; the  whole  contract  being  tainted  and  nullified  by  the 
illegal  act,  so  as  to  prevent  the  recovery  of  the  debt  in  the 
oountiy  whose  laws  were  violated. 

I  would  barely  add,  that  if  we  could  enforce  the  payment  of 
the  consideration  money  for  this  land,  we  must  likewise  have 
been  obliged,  on  the  other  hand,  to  enforce  the  delivery  of  the 
possession,  in  case  the  money  had  been  paid  and  possession 
refused,  which  clearly  would  have  been  a  most  glaring  infrac- 
tion of  the  law;  the  remedies  must  be  mutual  or  not  at  all. 
This  subject  has  been  lately  canvassed  in  this  court,  in  the  case 
of  Mayhin  v.  CoiUon,  where  we  were  compelled  to  resist  the 
payment  of  an  otherwise  honest  demand,  on  accoimt  of  its 
being  founded  on  and  connected  with  a  breach  of  the  laws  of 
trade,  in  covering  the  property  of  a  foreigner,  by  using  the 
name  of  a  citizen  of  the  United  States  in  obtaining  the  register 
of  a  ship. 

For  these  reasons,  I  am  of  opinion  the  judgment  below  must 
be  reversed. 

Yeates,  J.  Whether  this  case  be  considered  on  principle  or 
precedent,  I  am  of  opinion  that  the  judgment  of  the  common 
pleas  cannot  be  supported. 

Courts  of  justice  sit  to  carry  into  execution,  dispassionately, 
the  general  will  of  the  community  disclosed  by  the  laws.  It 
would  seem  a  solecism  in  jurisprudence,  that  a  contract,  which 
necessarily  leads  to  defeat  the  provisions  of  an  act  of  the  legis- 
lature of  the  highest  public  concernment,  should  receive  judi- 
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dal  sanction  and  sapport.  The  single  bill  on  which  the  acdon 
is  founded,  is  dated  elerenth  of  Ifarch,  1796,  and,  therefore, 
the  laws  in  force  at  that  time  only  can  affect  our  determina- 
tion. The  intrusion  act  was  passed  on  the  eleventh  of  April, 
1795.  The  bill  of  exceptions  states  that  a  deed  bearing  equal 
date  with  the  single  bill,  was  executed  by  the  defendant  in 
error  to  the  plaintiff,  for  one  thousand  five  hundred  acres  of 
land  in  Smitbfield  township,  in  the  county  of  Luzerne,  which 
the  former  claimed  by  a  grant  of  the  committee  of  the  Susque- 
hanna company,  out  of  the  seventeen  townships;  that  both 
parties  went  together  to  view  the  lands  previous  to  the  execu- 
tion of  the  bill  or  deed,  and  that  the  plaintiff  in  error  was  put 
in  possession,  and  continued  therein  since  the  time  of  the  con- 
tract. It  is  evident,  therefore,  that  the  agreement  was  entered 
into  in  direct  violation  of  the  intrusion  act,  for  the  purpose  of 
conveying,  possessing  and  settling  the  lands  interdicted,  under 
a  half  share  right  or  pretended  title,  not  derived  from  the 
authority  of  this  commonwealth,  or  of  the  late  proprietaries. 
It  openly  attacked  the  sovereignity  of  the  state  over  a  oonsid- 
erable  part  of  the  lands  clearly  comprised  within  her  chartered 
limits. 

In  Booih  ei  al.  v.  Hodgson  et  ol.,  6  T.  B.  409,  Lord  Chief  Jus- 
tice Kenyon  observes  that  ''it  is  a  maxim  in  our  law,  that  the 
plaintiff  must  show  that  he  stands  on  a  fair  ground  when  he 
calls  on  a  court  of  justice  to  administer  relief  to  him.'*  And  in 
Jaques  v.  WUhey  and  Beid,  1  H.  Bl.  67,  it  is  said  by  counsel, 
and  seemingly  assented  to  by  the  court,  that  **  where  an  action 
is  in  aflSrmance  of  an  illegal  contract,  and  the  object  of  it  is  to 
enforce  the  performance  of  an  engagement  prohibited  by  law, 
clearly  such  an  action  was  in  no  case  to  be  maintained."  And 
Lord  Chief  Justice  EUenborough,  in  the  late  case  of  Edgar  d 
al.  V.  Fowler^  in  1808,  has  said:  **  We  will  not  assist  an  illegal 
transaction  in  any  respect;  we  leave  the  matter  as  we  find  it, 
and  then  the  maxim  applies,  melior  est  conditio  possidenHa  .*"  8 
East.  225.  A  broad  ground  is  laid  down  by  Lord  Chief  Justice 
Holt  mBarOeil  v.  Vinor,  Carth.  252,  in  these  words:  ''Every 
contract  made  for  or  about  any  matter  or  thing,  which  is  pro- 
hibited and  made  unlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be  so, 
but  only  inflicts  a  penalty  on  the  offender,  because  a  penalty 
implies  a  prohibition,  though  there  ore  no  prohibitory  words  in 
the  statute."  If  the  law  is  correctly  laid  down  in  these  authori- 
ties, I  run  little  hazard  in  asserting  that  the  suit  of  the  plaintiff 
in  the  common  pleas  cannot  be  supported. 
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It  cannot  be  denied  that  contracts  which  violate  the  rules  of 
decency  or  morality,  or  oppose  principles  of  sound  policy  of 
the  countiy,  are  illegal  and  void.  The  cases  cited  on  the  part 
of  the  plaintiff  in  ^tror  fully  prove  the  positions.  So  also  of 
contracts  which  immediately  tend  to  defeat  the  legislative  pro- 
visions for  the  security  and  peace  of  the  community,  though  not 
made  void  by  statutes.  Thus,  in  Biggs  v.  Lawrence,  3  T.  E, 
d54,  a  contract  for  goods  to  be  smuggled  into  England  was  held 
invalid;  and  it  is  there  said  that  one  who  seeks  redress  in  a 
court  of  law,  must  not  show  that  he  broke  the  laws  of  his  coun- 
try. In  Clugas  v.  Penaluna,  4  T.  B.  466,  it  was  resolved  that 
an  inhabitant  of  Guernsey  cannot  recover  in  England  for  goods 
sold  there,  if  intended  to  be  smuggled  into  England.  It  was 
held  immoral  to  evade  the  laws  of  the  country,  though  the  act 
was  done  in  Guernsey,  and  though  the  contract  might  be  legal 
in  Guernsey  and  enforced  there.  In  WaymeU  v.  Reed  etal.,1 
T.  B.  599,  a  vendor  of  goods  abroad  shall  not  recover  the  value 
of  goods  packed  up  in  order  to  be  smuggled  into  England;  for 
even  foreigners  shall  not  be  allowed  to  subvert  the  revenue 
laws.  In  MUchell  et  al.  v.  Cockbume,  2  H.  Bl.  879,  A:  and  B. 
were  engaged  in  a  partnership  in  insuring  ships,  etc.,  which  was 
carried  on  in  the  name  of  A.,  and  A.  paid  the  whole  of  the 
losses;  such  a  partnership  being  illegal  by  the  statute  of  6  Geo. 
1,  c.  18,  A.  could  not  maintain  an  action  against  B.  to  recover  a 
share  of  the  money  that  had  been  so  paid;  because  no  contract 
arising  directly  out  of  such  an  illegal  proceeding  could  be  the 
foundation  of  an  actioji.  In  the  case  before  cited,  Booth  et  al. 
V.  Hodgson,  6  T.  B.  405,  A.  B.  and  0.  became  partners  in  insur- 
ing ships,  contrary  to  the  said  statute  of  6  Geo.  1,  c.  18,  sec. 
12,  but  it  was  agreed  that  the  policies  should  be  underwritten 
in  the  name  of  A.  only.  Several  policies  were  effected,  and  the 
premiums  received  by  G.  and  D.,  and  it  was  held  that  A.  could 
not  recover  against  0.  and  D.  And  in  Camden  v.  Anderson,  6 
T.  B.  730,  a  policy  effected  in  contravention  of  a  statute  made 
for  the  purpose  of  protecting  the  monopoly  granted  to  the  East 
India  company,  was  held  void.  Courts  will  not  enforce  con- 
tracts injurious  to  and  against  the  public  good:  Per  C.  J., 
2  Wils.  348.  Many  contracts  which  are  not  against  morality  are 
still  void  as  being  against  the  maxims  of  sound  policy:  Per 
Lord  Mansfield,  Cowp.  39;  and  again  in  the  same  book,  p.  343, 
his  lordship  uses  the  following  expressions:  ''The  objection 
that  a  contract  is  immoral  or  illegal  as  between  plaintiff  and 
defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  de- 
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fendant.  It  is  not  for  his  sake^  however,  that  the  objection  is 
ever  allowed;  but  it  is  founded  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of,  contrary  to  the  roal 
justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
say  so.  The  principle  of  public  policy  is  this,  ^  dolo  malo  non 
oritur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act,  if  from  the 
plaintiff's  own  stating  or  otherwise.  If  the  cause  of  action  ap- 
pears to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
law  of  this  country,  there,  the  court  says,  ho  has  no  right  to  be 
assisted.  It  is  upon  this  ground  the  court  goes,  not  for  the 
Bake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff.  Where  both  are  equally  in  the  wrong, 
potior  eat  condiiio  defendentia/'  These  observations  afford  a  de- 
cisive answer  to  part  of  the  ingenious  arguments  of  the  defend- 
ant's counsel. 

But  it  is  further  objected  that  most,  if  not  all  of  the  caseis  relied 
on,  either  respect  offenses  prohibited  at  common  law,  or  such 
as  had  been  heretofore  created  by  statute,  and  particularly 
smuggling  transactions,  which  the  courts  were  extremely  jealous 
of,  as  they  defrauded  the  royal  revenue.  It  was  said  that  the 
adt  of  sixth  April,  1802,  6  St.  Laws,  198,  was  made  to  supply 
the  very  deficiency  which  existed  before,  and  which  was  now  at- 
tempted to  be  supplied  by  a  judicial  decision;  for  section  fourth 
vacates  such  contracts  as  the  present,  and  the  act  did  not  talce 
effect  till  the  first  May,  1802.  I  answer  that  it  would  be  no 
great  stride,  in  my  idea,  to  maintain  that  after  the  decree  at 
Trenton,  the  sales  of  titles  within  the  limits  of  Pennsylvania, 
under  the  grants  of  a  sister  state  not  recognized  by  our  laws, 
would  be  indictable  on  the  principles  of  the  common  law.  Such 
acts  are  immediate  attacks  on  the  sovereignty  of  this  state,  tend 
to  violences  of  the  most  alarming  nature,  and  are  public  evil 
examples.  But  supposing  it  to  be  otherwise,  and  that  the  au« 
thorities  in  the  English  books  related  merely  to  smuggling 
transactions,  though  the  fact  is  contraiy,  I  take  it  that  the  same 
grounds  of  decision  which  influenced  the  courts  in  England  to 
determine  such  contracts  to  be  invalid,  would  equally  operate 
on  our  minds  to  declare  the  same  as  to  agreements  which  ulti- 
mately affect  the  public  peace  and  national  prosperity.  In  both 
cases  the  subject-matter  is  of  great  magnitude.  The  public 
revenue  is  endangered  and  affected.  Individuals  are  defrauded. 
Why  should  we  not  be  as  tenacious  as  British  judges  in  in* 
stances  of  public  revenue  being  defrauded,  tending  to  infrac* 
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lions  of  the  peace,  and  where  the  verj  acts  of  contracting  are 
express  denials  of  the  right  of  the  people  over  a  large  portion 
of  the  state  ?  It  was  candidly  admitted  during  the  argument 
that  the  deed,  of  which  the  single  bill  in  question  was  the  con- 
sideration, vested  no  right  or  interest  whatever  in  the  grantee. 
I  will  only  add  that  the  subject  of  a  contract  ought  to  be  such 
a  thing  as  men  have  a  lawful  right  and  power  of  stipulating 
about  at  pleasure:  1  Pow.  Cont.  164.  The  law,  by  forbidding 
au  act,  takes  from  the  contractor  the  power  of  obliging  himself 
to  do  it,  and  consequently  prevents  the  person  contracting  from 
gaining  any  right  of  requiring  it  to  be  done:  Id.  165.  A  con- 
tract or  agreement  is  unlawful  if  it  be  to  encourage  unlawful 
acts  or  omissions:  Id.  195.  On  the  whole,  I  am  of  opinion  the 
judgment  in  the  common  pleas  be  reversed. 

Smith,  J.,  concurred. 

Bbaceembidob,  J.  The  consideration  of  the  bill  in  question  is 
the  giving  possession  and  the  sale  of  a  tract  of  land  under  a  title 
derived  from  what  is  called  the  Susquehanna  company.  This 
claim  is  founded  on  the  principle  that  the  land  is  without  the 
charter  boundary  of  Pennsylvania.  Hence  it  is  adverse  to  the 
claim  of  this  state  both  as  to  soil  and  jurisdiction.  It  is  true 
the  mouth  of  the  claimant  paramount,  the  state  of  Connecticut, 
from  whom  the  company  derive  their  claim,  is  shut  by  a  de- 
cision; but  this  does  not  conclude  the  possessor  as  to  right  of 
soil,  nor  in  fact  will  it  conclude  his  exertions  as  to  jurisdiction. 
The  very  object  of  the  sale  is  to  induce  settlers,  and  increase 
strength  to  support  vexatiously  the  claim  in  the  courts  of  the 
United  States,  or  by  force,  independent  of  law.  Shall  the 
courts  of  the  state  be  called  upon  to  enforce  contracts  and 
assist  combinations  against  herself?  Exercising  jurisdiction, 
the  state  is  bound  to  preserve  the  peace  and  aid  contracts,  but 
not  such  as  militate  against  her  own  rights.  It  would  be  un- 
natural, and  against  reason,  which  is  a  ground  of  the  common 
law.  It  is  against  public  policy.  Self-preservation  forbids  it. 
So  that,  independent  of  any  act  of  the  legislature,  I  must  hold 
the  transfer  illegal,  and  the  obligation  given  under  such  oon« 
sideration  void. 

Judgment  reversed. 

WriteiB  on  contracts  do  not  fail  to  notice  this  case,  when  treating  of  void 
contracts.  It  is  thus  noticed  in  1  Parsons,  458;  1  Story,  section  615.  The 
language  of  Parsons  on  this  head  is:  "  Where  the  consideration  is  altogether 
illegal,  it  is  insufficient  to  sustain  a  promise,  and  the  agreement  is  wholly 
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Toid.  This  ia  so  equally  whether  the  law  which  is  violated  he  statute  law 
or  common  law.  It  has  heen  held  in  England  that  where  a  statute  pro- 
Tided  a  penalty  for  an  act,  without  prohibiting  the  act  in  express  terms, 
there  the  penalty  was  the  only  legal  consequence  of  a  violation  of  the  law, 
and  a  contract  which  implied  or  required  such  violation  was  nevertheless 
valid.  But  Lord  Holt  denied  the  doctrine;  and  Sir  James  Mansfield  estah- 
Ushed  a  better  rule  of  law,  holding  that,  where  a  statute  provides  a  penalty 
for  an  act,  this  is  a  prohibition  of  the  act  We  apprehend  that  this  has 
always  been  the  prevailing,  if  not  the  uncontradicted,  rule  of  law  on  this 
subject  in  this  oountiy.'' 


Simpson's  Lessee  v.  Ammons. 

[1  Bmn,  176.1 

SxvEBAircB  OF  JoiNT-TBNAKCnr.^A  mortgage  executed  by  two  ont  of 
three  joint^tenants  is  a  severance  of  the  joint-tenancy. 

Ejsotmsmt.    The  facts  appear  from  the  opinion  of  the  oonrt. 

BidcUe,  for  the  plaintifll 

Addison,  for  the  defendants. 

By  Court,  'Telohicah,  0.  J.  This  oase  comes  before  the  court 
on  a  case  stated  for  their  opinion.  Baynton,  Wharton  and 
Morgan,  being  seised  in  f ee-simple  as  joint-tenants  of  the  land  iu 
question,  a  mortgage  was  executed  by  Baynton  and  Morgan,  and 
by  Baynton  for  Wharton,  to  Benjamin  Marshall;  but  Baynton 
had  no  authority  to  execute  the  mortgage  in  the  name  of  Whar- 
ton. The  administrators  of  Marshall,  who  is  dead,  assigned 
this  mortgage  to  the  lessor  of  the  plaintiff,  who  also  obtained  a 
conveyance  of  the  whole  land  from  Morgan  since  the  death  of 
Baynton  and  Wharton.  On  this  case  two  points  arise:  First. 
Whether  the  joint-tenancy  was  severed  by  the  mortgage;  Sec- 
ondly. Whether  the  assignee  of  the  administrators  of  a  mort- 
gage can  support  an  ejectment  in  his  own  name. 

As  to  the  first,  the  court  are  of  opinion  that  the  mortgage 
was  a  severance  of  the  joint-tenancy.  The  interest  of  Baynton 
and  Morgan  passed  by  it,  but  the  interest  of  Wharton  was  not 
affected. 

As  to  the  second  point,  the  legal  estate  in  the  two-thirds 
conveyed  to  Marshall  descended  on  his  death  to  his  heirs. 
But  the  mortgage  being  in  effect  only  a  security  for  a  debt  due 
to  the  estate  of  Marshall,  his  heirs  were  trustees  for  the  benefit 
of  the  administrators,  who  were  entitled  to  the  debt.  It  was 
determined  in  the  case  of  Kennedy  v.  Fury,  1  Dall.  72,  that 
cestui  que  irunt  may  support  an  ejectment  in  his  own  name. 
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This  decision  is  founded  on  the  peculiar  situation  of  Pennsyl- 
vania,  where  there  is  no  court  of  chaqcery,  to  prevent  inconven- 
iences which  might  arise  from  the  obstinacy  of  trustees,  who 
might  refuse  to  assist  in  the  recovery  of  lands.  It  appears  to 
us  that  the  case  before  us  falls  within  the  same  principle.  The 
equitable  interest  of  the  mortgage  is  completely  vested  in  the 
lessor  of  the  plaintiff,  and  no  third  person  can  be  affected  by 
his  recovery  in  this  ejectment.  We  are  of  opinion,  therefore, 
that  he  may  recover;  but  as  the  interest  of  Wharton  is  not 
vested  in  him,  he  can  recover  but  two-thirds  of  the  land  for 
which  the  action  is  brought. 


McMillan  v.  Biboh. 

[1  Bmnnr,  178.] 

WOSDS  AonONABLB.— To  caU  a  cleigyman  a  dmnlourd  is  actionable,  be- 
caiiM  these  words,  if  believed,  most  deprive  him  of  that  respect,  vener- 
ation and  confidence,  without  which  he  can  expect  no  heaiera  as  a 
minister  of  the  gospel 

Words,  whek  Privileoed. — Words  spoken  of  the  plaintiff  before  a 
presbytery  of  the  presbyterian  chnrch  in  the  coarse  of  his  defense 
against  chaiges  for  which  he  had  been  summoned  there  by  the  plaintifl^ 
are  not  actionable,  provided  he  does  not  designedly  and  malidously 
wander  from  the  point  for  the  purpose  of  slander. 

Wbtf  of  error  from  the  circuit  court  of  Washington  county. 
Birch,  the  plaintiff  below,  brought  an  action  of  slander  against 
McMillan  for  calling  plaintiff  **  a  liar,  a  drunkard,  and  a  preacher 
of  the  devil."  The  declaration  stated  that  plaintiff  was  **  a  man 
of  learning,  integrity  and  piety,  and  that  for  twenty-eight  years 
last  past  he  had  been  and  then  was  a  minister  of  the  gospel  in 
the  presbyterian  church,  and  had  taken  upon  himself  the  orders 
of  the  same;"  and  laid  as  special  damages  in  consequence  of 
the  slander  that  plaintiff  was  refused  admission  into  the  presby- 
tery of  Huntingdon.  Pleas,  not  guilty,  act  of  limitation,  and 
justification. 

It  appeared  in  evidence  that  plaintiff  was  a  presbyterian  min- 
ister regularly  ordained  in  Ireland;  that  he  came  to  the  United 
States  in  1798,  preached  for  a  time  in  Philadelphia  and  then 
removed  to  Washington  county;  that  plaintiff  afterward  called 
the  defendant,  who  was  also  a  presbyterian  clergyman,  before 
the  Ohio  presbytery  for  slander  and  unchristian  threatenings; 
that  the  presbytery  acquitted  the  defendant  of  the  chaTges 
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against  him  exoept  for  calling  plaintiff  "a  preacher  of  the  devil," 
for  which  they  reprimanded  him  and  he  submitted;  that  the 
words  laid  in  the  declaration  were  spoken  by  defendant  while 
making  his  defense  before  the  presbytery.  It  also  appeared 
that  plaintiff  never  had  been  in  union  with  the  presbyterian 
church  of  the  United  States  so  as  to  be  authorized  to  preach  as 
one  of  its  ministers;  and  that  plaintiff's  application  for  admis- 
sion to  the  Huntingdon  presbytery  had  been  rejected. 

The  cause  was  heard  before  Yeatbs  and  Smith,  JJ,  in  Octo- 
ber, 1804,  and  a  verdict  found  for  the  plaintiff.  The  exceptions 
taken  appear  from  the  opinion  rendered. 

Bo88  and  Addison,  for  plaintiff  in  error. 

Mountain,  for  defendant. 

TiLOHiCAH,  0.  J.  The  bill  of  exceptions  contains  two  points: 
1.  That  upon  the  evidence  given  the  action  could  not  be  main* 
tained  by  the  plaintiff,  for  words  spoken  of  him  in  his  pro- 
fession of  a  minister  of  the  presbyterian  church;  2.  That  the 
words  spoken  by  the  defendant,  while  making  his  defense  be- 
fore the  Ohio  presbyteiy,  against  the  charge  exhibited  against 
him  by  the  plaintiff  for  slander,  were  not  actionable.  On  both 
these  points  the  court  charged  in  favor  of  the  plaintiff. 

In  aiguing  the  cause  before  us  the  counsel  for  the  plaintiff 
in  error  made  four  points  which  it  will  be  necessary  to  consider: 
1.  That  the  words  are  not  actionable,  applied  to  persons  in 
general;  2.  That  they  are  not  actionable  when  applied  to  the 
plaintiff  on  the  evidence  in  this  cause;  8.  That  exclusion  from 
the  Huntingdon  presbytery  is  no  temporal  damage,  nor  such 
as  the  law  will  take  any  notice  of,  or  suffer  damages  to  be 
recovered  for;  4.  That  the  words  spoken  by  the  defendant  in 
his  defense  before  the  Ohio  presbytery  are  not  actionable. 

1  and  2.  Whether  the  words  are  actionable  applied  to  persons 
in  general,  I  think  it  unnecessary  to  decide,  because  I  am 
clearly  of  opinion  they  are  actionable  as  applied  to  the  plaintiff. 
The  reason  why  certain  expressions  are  actionable  when  applied 
to  persons  of  certain  professions,  is  this,  that  from  the  nature 
of  the  case  it  is  evident  that  damage  must  ensue.  To  say  of  a 
merchant  that  he  is  a  bankrupt,  or  of  a  lawyer  that  he  is  a 
knave,  must,  if  believed,  necessarily  produce  damage.  So  to 
say  of  a  clergyman  that  he  is  a  drunkard,  because  these  words, 
if  believed,  must  deprive  him  of  that  respect,  veneration  and 
confidence  without  which  he  can  expect  no  hearers  as  a  min- 
ister of  the  gospel.    Express  authority  has  been  produced  to 
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show  tliat  these  words  are  actionable,  spoken  of  a  clergyman  in 
England.  The  defendant's  counsel  do  not  say  that  a  charac- 
ter of  a  clergyman  is  less  sacred  or  less  worthy  of  protection 
here  than  in  England,  but  they  object  that  inasmuch  as  the 
plaintiff  was  never  admitted  to  the  rights  of  a  presbyterian 
clergyman  in  the  United  States,  he  has  failed  in  proving  his 
case  as  stated  in  his  narrcUio.  But  in  answer  to  this  it  is  to  be 
remarked  that  he  has  not  said  he  was  a  minister  of  the  presby- 
terian church  in  the  United  States;  he  only  says  in  general  that 
he  was  a  minister  of  that  church,  and  so  he  undoubtedly  was, 
for  he  was  ordained  in  Ireland,  and  was  never  degraded  from 
holy  orders.  He  was  what  the  presbyteries  and  general  as- 
sembly in  the  United  States  call  a  foreign  minister;  and  in  that 
capacity  he  might,  if  he  thought  proper,  preach  and  receive 
money  for  preaching,  from  any  that  chose  to  pay  him,  without 
the  consent  of  any  assembly  or  presbytery.  Or  if  he  proceeded 
in  a  regular  way  and  obtained  their  consent,  no  new  ordination 
would  have  been  necessary;  which  is  an  incontestable  proof 
that  the  church  here  recognizes  an  ordination  in  Ireland,  as  in- 
vesting a  clergyman  completely  with  the  order  of  the  ministry. 
The  plaintiff,  therefore,  was  a  minister  of  the  presbyterian 
church;  and  the  words  spoken  of  him,  if  believed,  must  neces- 
sarily preclude  him  from  any  employment  whereby  he  might 
obtidn  a  living  in  the  American  church. 

3.  This  point  is  not  mentioned  in  the  bill  of  exceptions.  No 
objection  was  made  to  the  charge  of  the  court  in  this  respect. 
I  think  it,  therefore,  immaterial.  There  can  be  no  error  in  the 
record  on  account  of  special  damages,  because  the  words  are 
actionable  in  themselves,  and  the  law  implies  damage.  Even 
supposing,  for  argument's  sake,  that  the  loss  of  admission  into 
a  presbytery  was  not  a  matter  for  which  damages  could  be 
recovered  (which,  be  it  remembered,  I  by  no  means  assert),  it 
would  be  unwarrantable  to  suppose,  after  a  verdict,  that  the 
jury  had  given  damages  on  that  account.  Courts  are  always 
disposed  to  support,  and  not  to  destroy,  the  verdicts  of  juries. 

4.  I  now  come  to  the  last  point,  the  only  one  which  is  at- 
tended with  any  difficulty.  It  was  raised  suddenly  in  the  course 
of  the  trial;  it  was  new;  and  the  judges  who  tried  the  cause, 
and  who  were  obliged  to  declare  their  opinions  in  a  short  time, 
delivered  the  impression  of  their  minds  not  without  doubt.  I 
have  given  it  the  attentive  consideration  it  merits;  and  though 
I  cannot  but  feel  diffidence  when  I  disagree  with  the  respect- 
able and  learned  gentlemen  before  whom  the  trial  was  had,  I 
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will  proceed  to  offer  my  reasons  for  thinlring  that  the  words 
spoken  bj  the  defendant,  when  making  his  defense  before  the 
presbytery,  are  not  actionable. 

I  consider  malice  as  an  essential  ingredient  in  slander.  If  I 
say  of  a  man  that  he  is  a  thief,  or  that  he  committed  murder, 
the  law  implies  malice  in  general;  and  it  lies  on  me  to  show 
that  there  was  no  malice  in  my  heart.  This  I  may  do  in  vari- 
ous ways.  I  may  show  that  I  used  this  expression  when  exam- 
ined as  a  witness  in  a  court  of  justice;  or  when  I  was  concerned 
in  a  prosecution,  as  attorney  for  the  commonwealth;  and  al- 
though I  was  mistaken  in  the  fact,  no  action  lies.  The  occasion 
of  my  speaking  being  called  upon  by  others,  and  only  acting  in 
the  course  of  my  duty,  preclude  the  idea  of  malice.  So  what  is 
said  by  myself  or  my  attorneys  in  my  defense  in  a  court  of  jus- 
tice is  not  actionable;  not  only  because  of  the  occasion  of  my 
speaking,  but  also  because  the  public  good  requires  that  every 
man  should  be  allowed  to  speak  freely  in  his  own  defense.  It 
is  the  same  with  regard  to  what  I  say  as  plaintiff  in  an  action; 
because  there  is  as  much  reason  why  persons  should  enjoy  free- 
dom of  complaint  as  freedom  of  defense.  But  if  any  man  should 
abuse  this  privilege,  and  under  pretense  of  pleading  his  cause, 
wander  designedly  from  the  point  in  question,  and  maliciously 
heap  slander  upon  his  adversary,  I  vdll  not  say  that  he  is  not 
responsible  in  an  action  at  law.  This  freedom  of  speech  in 
what  is  called  a  court  of  justice,  is  not  confined  to  courts  of 
common  law.  Oases  have  been  cited  to  show  that  it  is  extended 
to  proceedings  in  ecclesiastical  courts,  and  proceedings  before 
justices  of  the  peace;  and  I  have  no  doubt  but  that  it  should 
likewise  be  extended  to  proceedings  before  referees. 

The  objection  in  the  case  before  us  is,  that  presbyteries  and 
general  assemblies  are  not  courts  of  justice.  Oertainly  they  are 
not;  and  depositions  taken  before  them  are  no  evidence  in  courts 
of  justice,  because  they  have  no  authority  to  administer  an  oath; 
and  a  person  swearing  falsely  could  not  be  indicted  for  perjury. 
But  although  they  are  not  courts  of  justice,  they  are  bodies  en- 
joying certain  rights,  established  by  long  custom,  and  not  for- 
bidden by  any  law.  They  can  iuflict  no  temporal  punishment; 
and  their  jurisdiction  is  founded  on  the  consent  of  the  members 
of  the  church.  No  extensive  church  can  preserve  decency,  good 
order,  and  purity  of  manners,  without  discipline.  It  serves  to 
correct  a  multitude  of  evils,  which  cannot  and  ought  not  to  be 
subject  to  temporal  cognizance.  It  corrects  them,  too,  in  a  man- 
ner the  most  mild,  the  most  private,  and  the  least  scandalous 
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and  injurious  to  religion,  in  a  manner  that  may  reform  the 
offender  without  exposing  him  to  the  open  soom  and  ridicule  of 
the  world;  oiroumstanoes  which  sometimes  render  men  des- 
perate. A  jurisdiction  of  this  kind,  exercised  only  over  those 
who  consent  to  it,  certainly  must  be  productive  of  good  effects; 
and  it  appears  to  me  that  the  persons  thus  consenting  and 
pleading  their  causes  either  in  a  course  of  complaint  or  defense, 
fall  within  the  principle  applied  to  those  who  are  speakiog  in 
courts  of  justice.  If  they  conduct  themselves  in  a  decent  man- 
ner, the  occasion  of  the  Bi>eaking  makes  it  improper  that  the 
law  should  imply  malioe.  I  repeat  the  remark  made  before, 
that  if  under  a  pretense  of  pleading  a  cause  before  a  presbytery 
one  should  designedly  and  maliciously  wander  from  the  point 
and  slander  his  opponent,  he  would  be  responsible  for  his  con- 
duct in  a  court  of  justice. 

Let  us  apply  these  principles  to  the  case  before  us.  It  was 
the  plaintiff  who  first  aflSrmed  the  jurisdiction  of  the  presby- 
tery and  cited  the  defendant  to  answer  before  it.  The  defend- 
ant did  not  decline  the  jurisdiction.  What  then  was  he  to  dot 
He  must  either  confess  that  the  words  he  had  spoken  of  the 
plaintiff  were  false,  which,  if  he  believed  them  to  be  true,  would 
be  a  great  crime,  or  by  acknowledging  that  he  had  spoken 
them  and  endeavoring  to  justify  them,  render  himself  liable  to 
an  action  in  a  court  of  law,  which  had  been  barred  by  the  act 
of  limitation;  for  this  is  the  consequence,  if  words  spoken  there 
are  actionable.  Would  these  words  have  been  spoken  at  that 
time,  if  the  plaintiff  had  not  extorted  them?  And  after  extc^rt- 
ing  them,  shall  he  apply  to  a  temporal  court  for  damages  ?  If 
the  law  is  so,  will  not  ecclesiastical  jurisdictions  prove  traps  for 
the  unwaiy  ?  May  not  the  occasion  of  the  defendant's  speaking 
be  fairly  and  candidly  said  to  warrant  the  conclusion  that  he 
spoke  not  through  malice,  but  in  his  own  defense;  or,  at  least, 
ought  it  not  to  form  an  exception  from  the  general  rule  by 
which  the  law  implies  malice  ?  The  subject  suggests  a  multi- 
tude of  reflections;  but  I  have  said  enough  to  explain  the  princi- 
ples on  which  my  opinion  is  founded.  Whether  the  defendant 
will  derive  any  advantage  from  it  I  know  not;  for  it  is  very 
possible  on  a  new  trial  there  may  be  sufficient  evidence  to 
establish  the  plaintiff's  action,  independent  of  what  passed 
before  the  presbytery.  It  is  veiy  possible  that  the  verdict 
already  given  would  have  been  the  same  if  the  court  had  charged 
on  this  point,  according  to  the  defendant's  wishes.  But  be  that 
as  it  may,  be  is  entitled  to  the  benefit  of  his  exception.     I  am 
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of  opinion  that  the  chaige  of  the  oironit  court  was  erroneous  in 
the  last  point  mentioned  in  the  bill  of  exceptions;  and»  there- 
fore, the  judgment  must  be  reyersed. 

BBAGKENBineSy  J.,  concurred. 

Judgment  reversed. 

Pbivileoed  Expb£SSIoks.^To  enable  a  party  the  more  effectually  and 
completely  to  prosecute  his  cause,  or  defend  in  a  judicial  proceeding,  there 
is  conceded  to  him  an  indulgence  in  the  use  of  language,  which,  if  used 
elsewhere,  or  on  any  other  occasion,  would  subject  him  to  an  action  for 
slander.  This  principle  was  early  established  and  is  now  fully  recognized. 
The  rule  is  well  stated  in  Townshend  on  Slander  and  Libel,  section  221, 
that:  "  Whatever  one  may  allege  in  his  pleading,  by  way  of  defense  to  the 
chaige  brought  against  him,  or  by  way  of  counter-charge,  counter-claim  or 
set^fi^  can  never  give  a  right  of  action  for  slander  or  lihel."  In  a  late  case 
in  Ohio,  Laimmg  v.  Chrkty,  30  Ohio  St  115,  it  is  held  that  an  action  will 
not  lie  for  statements  contained  in  an  answer  alleged  to  be  libelous,  if  such 
statements  were  honestly  made  without  malice,  and  if  they  were  relevant, 
believed  by  the  defendant  to  be  true,  and  were  made  upon  probable  cause 
and  under  advice  of  counsel 

As  indorsing  this  doctrine,  see  HiU  v.  Mills,  9  N.  H.  14;  Kidder  v.  Park* 
hurtit,  3  Allen,  393;  Watson  v.  Mo<n^  2  Gush.  133.  The  doctrine  is  very 
clearly  stated  in  New  York  with  its  limitations.  In  Marsh  v.  Ellsworth,  50 
N.  Y.  311,  the  court  says:  "The  law  is  well  settled  that  a  counsel  or  party 
conducting  judicial  proceedings  is  privileged  in  respect  to  words  or  writings 
used  in  the  course  of  such  proceedings,  reflecting  injuriously  upon  others, 
when  such  words  and  writings  are  material  and  pertinent  to  the  question 
involved;  and  that  within  such  limit  the  protection  is  complete,  irrespective 
of  the  motive  with  which  they  are  used;  but  that  such  privilege  does  not 
extend  to  matter  having  no  materiality  or  pertinency  to  such  questions." 

Ab  a  counsel  sttods  for  and  in  the  place  of  his  client,  the  same  privilege 
is  extended  to  him,  but  with  the  same  restriction,  but  when  he  makes  use 
of  tills  opportunity  to  go  outside  of  the  case  and  make  a  slanderous  attack 
upon  a  paoty,  he  is  then  no  more  privileged  than  any  other  person,  and 
must  be  held  liable  for  the  words  spoken:  Cfarr  v.  Seldm,  4  N.  Y.  91;  Lea 
V.  White,  4  Sneed,  111;  Jennings  v.  Paine,  4  Wis.  353;  Parker  v.  Mitchell, 
31  Barb.  469. 

The  fullest  freedom  in  expression  and  commenting  on  the  acts  of  parties, 
subject  to  the  restriction  that  it  shall  be  confined  to  the  facts  of  the  case, 
and  the  acts  of  the  parties  thereto  has  been  claimed  for  counsel  engaged  in 
judicial  proceedings  in  England.  So  early  as  the  reign  of  James  I,  it  was 
laid  down  in  England  "that  a  counselor  hath  a  privilege  to  enforce  any- 
thing which  is  informed  unto  him  for  his  client,  and  to  give  it  in  evidence, 
it  being  pertinent  to  the  matter  in  question,  and  not  to  examine  whether  it 
be  true  or  false:"  Brook  v.  Montague,  Cro.  Jac.  30.  But  a  much  broader 
rule  was  laid  down  in  WoOtfs  v.  Ounston,  Styles,  462,  decided  in  1655,  where 
it  is  said  that  "if  a  counsel  speak  scandalous  words  against  one  in  defend- 
ing his  client's  cause,  an  action  lies  not  against  him  for  so  doing;  for  it  is 
his  duty  to  speak  for  his  client,  and  it  shall  be  intended  to  be  spoken  ac- 
cording to  his  client's  instructions."  This  carries  the  privilege  beyond  what 
is  now  conceded. 


Digitized  by 


Google 


432  McMillan  v.  Bibgh«  [Penn. 

A  forcible  illnstiatioii  of  the  exemption  and  privilege  of  connBel  in  this 
respect  appeon  in  the  case  of  Hodgson  v.  SearUU^  1  B.  &  Aid.  223,  which 
is  a  leading  English  case  on  this  subject  The  defendant,  a  distinguished 
leader  of  the  bar,  and  afterward  known  as  Lord  Abinger,  the  chief  baron 
of  the  court  of  exchequer,  was  sued  for  having  used  the  following  words, 
while  acting  as  counsel  in  the  trial  of  a  cause:  "  Some  actions  are  founded 
in  folly,  some  in  knavery,  some  in  both,  some  in  folly  of  the  attorney,  some 
in  the  knavery  of  the  attorney,  some  in  the  folly  and  knavery  of  the  parties 
themselves.  Hodgson  was  the  attorney  of  the  parties,  drew  the  promissory 
note,  fraudulently  got  Bowman  to  pay  into  his  hands  one  hundred  and  fifty 
pounds  for  the  benefit  of  the  plaintift  This  was  one  of  the  most  profligate 
things  I  ever  knew  done  by  a  professional  man.  Mr.  Hodgson  is  a  fraud- 
ulent and  wicked  attorney."  The  court  all  agreed  that  the  action  would 
not  lie.  Ellenborough,  C.  J.,  said:  "A  counsel  entrusted  with  the  in- 
terests of  others,  and  speaking  from  their  information  for  the  sake  of  pub- 
lic convenience,  is  privileged  in  commenting  fairly  and  bonajide  on  the  cir- 
cumstances of  the  case,  and  in  making  observations  on  the  parties  con- 
cerned, and  their  instruments  or  agents,  in  bringing  the  case  into  cotirt 
The  defendant  says  that  he  is  a  fraudulent  and  wicked  attorney.  These 
are  words  not  used  at  random  and  unnecessary,  but  were  a  comment  upon 
the  plaintifiTs  conduct  as  attorney.  Perhaps  they  were  too  strong;  it  may 
have  been  too  much  to  say  that  he  was  guilty  of  fraud  as  between  man  and 
man,  and  of  wickedness  in/orodivino.  The  expression  in  the  exercise  of  a 
candor  fit  to  be  adopted  might  have  been  spared.  But  still  a  counsel  might 
bonajide  think  such  an  expression  justifiable  under  the  circumstances.  It 
appears  to  me  that  the  words  spoken  were  uttered  in  the  original  causci 
and  were  relevant  and  pertinent  to  it,  and  consequently  that  this  action  is 
not  maintainable." 

A  late  case  in  England  fully  applies  the  doctrine  asserted  in  Hodgson  y, 
Scarlett,  This  was  a  case  in  the  court  of  exchequer,  Lewis  v.  Higgine,  62 
L.  T.  98.  The  plaintiff  had  been  a  solicitor  in  certain  proceedings,  in  the 
course  of  which  a  criminal  prosecution  was  instituted  and  failed.  Some  time 
after,  in  an  argument  before  one  of  the  chancellors,  the  defendant,  a  dis- 
tinguished equity  lawyer,  referring  to  the  proceedings  which  the  plaintiff 
had  conmienced,  said:  "Is  not  that  putting  a  pistol  to  a  man's  head?  Is 
not  that  more  than  any  highway  robbery,  and  more  than  any  crime  of  the 
ordinary  sort  for  which  men  are  transported  and  convicted  very  day  before 
magistrates  and  judges  ?  "  On  the  trial,  after  the  opening  speech  for  the 
plaintiff,  Kelly,  C.  B.,  informed  the  counsel  that  he  would  receive  evidence 
only  on  two  points;  first,  whether  the  words  were  spoken;  and  secondly,  on 
what  occasion  they  were  used,  and  then  remarked:  "  I  must  tell  the  jury 
that  the  law  of  England  forbids  me  to  enter  into  any  other  questions  in  the 
case,  and  does  not  authorize  them  to  enter  into  and  determine,  upon  the 
merits  of  a  case,  affecting  the  character  of  a  member  of  the  bar,  which  de- 
pends entirely  upon  what  has  been  stated  by  him  in  a  cause  legitimately  be- 
fore the  judge  in  a  court  of  justice.  This  has  been  held  to  be  the  law  over 
and  over  again  *  *  *  I  think  it  essential  that  you  and  the  public  should 
clearly  understand  that  the  privilege  claimed  by  the  defendant  as  applica- 
ble to  this  case  is  not  that  of  counsel  but  the  privilege  of  the  people  of  Eng- 
land as  represented  by  counsel.  It  b  essential  to  the  well  being  of  the 
whole  community  that  a  counsel,  when  once  engaged,  should  discharge  his 
duty  fearlessly  without  the  shadow  of  a  shade  of  apprehension  as  to  the 
consequences."  This  privilege  extends  not  merely  to  regular  courts  of  jus- 
tice, but  to  all  investigations  before  magistrates,  referees,  municipal  bodies. 
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and  codesiasdcal  judicatories:  Hoar  v.  Wood,  3  Met  193;  Torh  ▼.  Ptaae,  2 
Gray,  282;  Famaworth  v.  Storrs,  6  Cnsh.  412;  Mayo  v.  Sample^  18  Iowa, 
306;  HoU  v.  Parmma,  23  Tex.  0;  HastingM  v.  i^idb,  22  Wend.  410;  MOam  v. 
JSunuidee,  1  Brev.  295;  /V>r6e«  v.  /oAimoa,  11  B.  Mon.  48.  Bnt  as  the  privi- 
lege is  a  personal  one,  a  subsequent  publication  of  a  speech  made  by  coun^ 
sel  in  a  cause,  or  the  proceedings  therein  containing  libelous  matter,  will  be 
unlawful,  because  the  reason  of  the  privilege  does  not  apply  to  the  caser 
PexY.  Abbmgdon,  1  £sp.  226;  Bex  v.  Creevey,  1  M.  &  &  273;  FUiU  v.  Pike, 
6  Dow.  &  Ry.  528;  lUspublka  v.  Omoald,  1  Am.  Dea  246;  OommumweaUh  v. 
JKaiiciiii^,3Pick.304;  jrtii^Y..Bdo<,4Wend.  113. 


Fox  V.  WlLCOOKS. 

(iBBonnnr,  IM.] 

LUBIUTT  OF  ADimnsT&ATOB  FOB  IirTEBEST.  —  An  administrator  ii 
liable  for  interest  where  he  has  been  guilty  of  neglect  in  not  putting 
out  the  money  of  the  intestate,  or  has  mad^  use  of  it  himself;  and  he 
is  bound  to  show  what  has  been  done  with  the  money  to  avoid  the  con- 
clusion that  he  has  made  use  of  it;  but  he  is  not  liable  for  interest 
until  after  twelve  months  from  the  death  of  his  intestate. 

Appeal  from  the  orphans'  court  of  Philadelphia.  The  prin- 
cipal point  in  the  case  was  whether  an  admistrator  is  liable  for 
interest  on  sums  of  money  remaining  in  his  hands  before  the 
settlement  of  his  accounts,  he  having  refused  to  produce  to  the 
auditors  the  bank-book  of  his  administration^  and  to  state  en 
affirmation,  what  money,  if  any,  belonging  to  the  intestate,  he 
had  used  for  his  own  purposes.  The  facts  appear  from  the 
opinion  of  the  court. 

C.  J.  IngenoU,  for  the  appellees,  contended  that  administrator^ 
must  pay  interest  for  money  of  the  estate,  which  they  use  them- 
selves, or  are  negligent  in  not  employing  at  all;  and  that  it  was 
a  rule  of  chancery,  that  the  administrator  will  be  presumed  to 
have  used  the  money  unless  he  states,  under  oath,  what  dispo- 
sition has  been  made  of  it:  BULiard  y.  Oorge,  2  Chan.  Oa.  235; 
Baiclif  y.  Oravea^  1  Yem.  196;  Landen  y.  Cfreen,  Barnard.  Ch. 
Bep.  889;  Aitomey^eneral  y.  Corporaiion  of  Stafford^  Id.  86; 
Lee  y.  Lee,  2  Yem.  598;  Bird  y.  Loohey,  2  Id.  744;  Willcine  y. 
Huni,  2  Atk.  161;  NewUm  y.  Bennett,  1  Bro.  Oh.  Bep.  859;  Treve$ 
y.  Taumsend,  Id.  884;  LUOehalea,  y.  Oaeooigne^S  Id.  74.  The 
civil  law  adopts  the  same  principle:  Denizart,  tit.  Inter6t,  11, 
51,  58,  54;  tit.  Tuteur,  61,  62,  68,  69;  2  Pothier  de  Bienf.  86, 
48,  49. 

Lewis,  for  the  appellant,  replied  that  no  presumption  oonld 
arise  in  this  case,  as  auditors  had  no  authority  to  demand  a  com* 
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pliance  with  the  notice  to  prodace  bank-books  and  make  a 
Btatemcnt;  and  that  the  cases  cited  apply  only  where  the  money 
has  been  kept  a  long  time;  that  is,  in  case  of  fraud  or  gross 
negligence. 

By  Court,  Tilohmak,  C.  J.  It  appears  that  S.  M.  Fox,  the 
acting  administrator  of  W.  B.  Hockley,  settling  his  administra- 
tion accounts  with  the  register,  which  were  transmitted  as 
usual  to  the  orphans'  court,  by  whom,  with  the  consent  of  the 
said  administrator  and  next  of  kin,  the  accounts  were  referred  to 
auditors.  On  appearance  before  the  auditors,  there  was  no  dis- 
pute concerning  any  item  charged  in  the  administration  ac- 
counts; but  the  next  of  kio  objected  to  the  commissions  allowed 
the  administrator,  and  they  claimed  interest  for  sums  of  money 
which,  they  alleged,  had  remained  a  considerable  time  in  his 
hands.  The  auditors  were  of  opinion  that  the  commissions 
allowed  the  administrator  were  reasonable,  and  that  the 
administrator  should  be  charged  wilh  one  hundred  and  fifty 
pounds  as  a  just  and  reasonable  compensation  for  any  use 
which  he  could  or  did  make  of  the  money  remaining  in  his 
hands  during  the  course  of  his  administration;  and  they 
declared  at  the  same  time,  that  it  did  not  appear  that  the' 
administrator  was  eyer  unprepared  to  pay  any  money  legally 
demanded  of  him.  The  next  of  kin  and  the  administrator 
were  both  dissatisfied  with  this  report.  Both  filed  exceptions; 
and  it  was  agreed  that  the  report  of  the  auditors  should  be  con- 
firmed by  the  orphans'  court  without  prejudice  to  either  party, 
in  order  to  afford  a  ground  for  an  appeal  to  this  court,  on  which 
appeal  eyery  objection  was  to  be  heard  that  could  under  the 
exceptions  filed  haye  been  made  to  the  report  of  the  auditors 
in  the  orphan's  court.  The  next  of  kin  excepted,  that  the  ad- 
ministrator had  large  sums  in  his  hands  for  a  long  time;  that 
they  called  upon  him  to  produce  his  bank-book  before  the  audi- 
tors,  and  to  answer,  on  oath,  whether  he  had  made  use  of 
any  and  how  much  money  of  the  deceased,  and  for  what 
length  of  time;  both  which  he  refused  to  do.  That  in  conse- 
quence of  this,  they  were  entitled  to  interest  on  the  sums  which 
so  lay  in  the  hands  of  the  administrator,  but  that  the  auditor 
refused  to  allow  interest.  The  administrator  excepted,  that 
the  auditors  charged  him  with  one  hundred  and  fifty  pounds 
interest,  although  they  state  that  it  did  not  appear  that  he  was 
eyer  legally  called  upon  for  money  on  account  of  the  estate, 
which  he  was  not  ready  to  pay. 

What  I  consider  as  the  principal  polntr  in  the  case  is,  whether 
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the  adminiBtrator  is  liable  to  pay  interest  for  the  sums  of  money 
which  from  time  to  time  remained  in  his  hands  before  the  set- 
tlement of  his  aooonnts.  By  the  act  of  1718,  sec.  4.  (a),  it  is 
enacted  that  "  executors,  administrators  and  guardians  may,  by 
leave  and  direction  of  the  orphans'  court,  put  out  their  minors' 
money  to  interest;  but  if  no  person  can  be  found  to  take  it  who 
will  give  good  security,  they  shall  only  be  responsible  for  the 
principal."  By  the  same  law,  sec.  6,  ''they  shall  only  be  liable 
to  pay  interest  on  the  surplusage  of  the  elstate  remaining  in 
their  hands  when  the  accounts  of  their  administration  are  or 
ought  to  be  settled  before  the  orphans'  court  or  register.  It  is 
therefore  the  duty  of  executors,  administrators  and  guardians, 
not  to  let  money  remain  unemployed  in  their  hands.  And  by 
fair  implication  from  the  words  of  this  act  of  assembly,  if  they 
do  through  negligence  suffer  it  to  remain  unemployed,  they  are 
responsible  for  interest;  much  more  so  if  they  use  the  money  for 
their  own  purpose.  As  the  law  expressly  declares  that  they  are 
only  liable  to  pay  interest  on  the  balance  in  their  hands  when 
the  administration  accounts  are  or  ought  to  be  settled,  it  should 
seem  that  they  are  not  liable  to  interest  during  twelve  months 
from  the  deaili  of  the  intestate,  since  that  period  is  reckoned 
reasonable  for  the  settlement  of  those  accounts. 

To  lay  down  rules  by  which  it  may  be  ascertained  in  eveiy 
case  whether  administrators  shall  pay  interest  on  balances  in 
their  hands  is  impossible;  because  every  case  depends  on  its 
own  circumstances.  But  I  think  it  may  be  established  as  a 
principle,  that  interest  is  payable  where  the  administrator  has 
been  guilty  of  neglect  in  not  putting  out  money,  or  where  he 
has  made  use  of  it  himself:  Oranberry'a  Ex^rs  v.  Oranberry,  1 
Wash.  246  [1  Am.  Dec.  455].  Both  the  act  of  assembly  and 
the  principles  of  universal  reason  concur  in  this;  and  it  is  agree- 
able to  the  authorities  cited  from  the  law  of  England  and  the 
civil  law.  Still  it  remains  to  be  decided  by  the  facts  in  each 
case  whether  the  principle  is  applicable.  As  to  the  auditors,  no 
law  has  been  shown  which  satisfies  me  that  they  have  power  to 
call  for  the  oath  of  the  administrator  as  to  the  use  he  has  made 
of  the  money  or  to  demand  the  production  of  his  books.  At 
the  same  time  I  cannot  help  remarking  that  the  administrator 
should  reflect  well  before  he  declines  the  offer  of  his  adversary 
to  appeal  to  his  own  books,  because  it  lies  on  him  to  show  what 
has  been  done  with  the  money;  and  unless  he  does  show  it  in  a 
satisfactory  manner  he  leaves  himself  open  to  the  conclusion  of, 
having  used  it  for  his  own  purposes. 
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The  court  haTing  given  their  opinion  on  the  point  of  law  sub- 
mitted to  them  by  the  exceptions,  it  remains  for  the  parties  to 
determine  whether  they  will  acquiesce  in  the  report  of  the  audi- 
tors (men  certainly  of  excellent  character  and  experience  in 
business),  or  proceed  to  a  further  investigation  of  the  accounts. 

Ybates  and  Sioth,  JJ.,  were  not  present  at  the  axgoment 
nor  at  the  deliveiy  of  the  opinion. 


Ebert  V.  Wood. 


PABTmON  BY  PABOL  NOT  WTTHIN  STATUTE  OF  FRAUDS.— A  psiol  par- 
tition made  between  tenants  in  conunon,  by  marking  a  line  of  division 
on  the  ground,  and  followed  by  a  corresponding  sepaimte  possession,  is 
good,  and  not  within  the  statute  of  frauds. 

Wbit  of  error  from  the  common  pleas  of  Fayette  county. 
Wood,  the  plaintiff  below,  brought  an  action  for  partition 
against  Ebert,  to  which  he  pleaded  rum  tenerU  insimid.  The 
plaintiff  gave  in  evidence  a  deed  from  one  John  Lea  to  himself 
for  an  undivided  moiety  of  the  premises  in  question,  and  alsc 
another  deed  from  Lea  to  Ebert  for  the  other  individual  moiety. 
The  defendant  then  offered  testimony  to  prove  that  prior  to  the 
commencement  of  the  suit.  Wood  and  defendant  agreed  to  make 
a  partition,  and  accordingly  met  upon  the  ground;  that  with 
the  assistance  of  a  surveyor  jointly  employed  by  them,  they  dis- 
tinctly marked  a  line  of  partition,  and  actually  made  a  division 
of  the  land,  by  each  taking  possession  of  the  part  allotted  to 
him  by  the  other,  which  had  been  held  in  severalty  ever  since. 
This  evidence  was  overruled,  and  a  bill  of  exceptions  was  taken 
open  which  the  case  came  before  the  court. 

Addiaon,  for  the  plaintiff  in  error,  contended  that  a  partition 
by  parol  was  good  between  the  tenants  in  common  when  made 
upon  the  land:  Docton  v.  Priesi,  Chx).  Eliz.  95;  and  that  a  parol 
agreement  oonceming  lands,  partiy  executed,  is  good  in  equity: 
1  Fonbl.  164»  c.  8,  sec.  8;  as  it  was  not  then  within  the  statute 
of  frauds:  1  Pow.  Oont.  800;  Earl  of  Ayletforfs  case,  2  Str. 
782. 

Bo88,  for  the  defendant  in  error,  insisted  that  a  parol  parti* 
tibn  by  lenants  in  common  was  not  good  at  common  law:  2  BI. 
Oom.  824;  4  Comy.  Dig.  811;  and  that  the  statute  of  frauds  re- 
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quired  a  deed  to  be  made  in  all  cases.    At  all  eyents,  the  parti- 
tion should  have  been  speoiallj  pleaded. 

By  Court,  Tilghman,  C.  J.  [The  facts  as  above  stated  were 
reviewed.]  The  defendant  in  error  contends  that  the  evidence 
ought  not  to  have  been  admitted:  1.  Because  the  partition  was 
made  by  parol;  2.  Because  if  it  had  been  in  writing,  it  was  not 
admissible  on  the  issue  joined,  but  ought  to  have  been  specially 
pleaded.  The  first  objection  is  founded  on  the  act  of  assembly 
of  twenty-first  March,  1772,  by  which  a  writing  is  made  neces- 
sary for  the  passing  of  any  estate  or  interest  in  lands.  This  act 
of  assembly,  so  far  as  respects  the  point  under  consideration, 
is,  in  substance,  the  same  as  the  English  statute  of  frauds  and 
perjuries;  in  the  construction  of  which  it  has  been  determined 
that  specific  execution  of  a  parol  agreement  shall  be  decreed  in 
equity  where  the  agreement  has  been  carried  into  effect  in  part 
only.  This  determination  was  founded  on  two  principles:  1. 
That  where  the  parties  have  acted  upon  their  agreement,  there 
is  no  danger  of  perjury  in  proving  it;  and,  2.  Because  it  is 
against  equity  that  a  man  should  refuse  to  perfect  an  agreement 
from  which  he  had  derived  benefit  by  an  execution  in  part. 
Whether  the  courts  of  chancery  have  gone  further  than  they 
ought,  in  thus  indirectly  giving  efficacy  to  a  parol  agreement 
concerning  land,  we  do  not  think  ourselves  at  liberty  now  to  in« 
quire;  because  the  principles  I  have  mentioned  have  been 
adopted  by  this  court,  and  long  considered  as '  the  law  of  the 
land,  and  to  question  them  now  would  shake  many  titles  ac- 
'quired  under  tlieir  authority.  We  therefore  think  ourselves 
bound  to  say  that  the  evidence  offered  by  Ebert  ought  to  have 
been  received,  unless  it  was  improper  because  not  applicable  to 
the  issue  joined,  which  is  the  second  point  for  consideration. 

The  plaintiff  below  declared  that  he  and  the  defendant  held 
the  land  together  and  undivided;  the  defendant  pleaded  that 
they  did  not  hold  it  together;  and  this  was  the  point  of  the 
issue.  Now  what  was  the  evidence  offered  by  the  defendant? 
Why,  that  he  and  the  plaintiff  had  made  partition,  which  was  in 
direct  affirmance  of  his  plea  that  they  did  not  hold  together; 
because  if  they  held  in  severalty  they  could  not  hold  together. 
The  court  are  of  opinion,  therefore,  that  the  evidence  offered 
by  the  defendant  below  ought  to  have  been  received,  and  that 
the  judgment  of  the  court  of  Fayette  county  was  erroneous, 
and  must  be  reversed. 

Judgment  reversed. 
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Hazard  v.  Israel. 

[IBnoBT.MO.] 

Week  Shebiff  a  Tbespasseb.— If  a  deputy  sheriff  enter  the  honue  of 
an  administrator  to  find  goods  of  an  intestate  whereon  to  lery,  and 
afterward  proceed  to  levy  on  the  goods  of  the  administrator,  from 
whom  nothing  is  dae,  he  is  a  trespasser  ab  initia, 

LlABlUTT  OF  Sh£BIFF  FOB  AcTS  OF  DEPUTY.— The  sheriff's  officers  be- 
ing his  known  and  recognized  deputies*  he  will  therefore  be  held  liable 
civilly  for  their  misconduct  in  the  execution  of  a  writ 

Exemplary  Damages  aoainst  Sheriff. ~A  jury  may  properly  award 
exemplary  damages  against  a  sheriff  for  the  misconduct  of  his  deputy. 

Motion  for  a  new  trial  in  an  action  of  trespass  against  Israel* 
the  sheriff  of  Philadelphia  county,  to  recoyer  damages  for  the 
misconduct  of  his  deputy  in  the  execution  of  a  fl.  fa.  The 
cause  was  tried  before  Beackenbidoe9  J,,  at  nisi  prius,  Decem- 
ber,  1807,  when  the  following  facts  appeared:  One  Lewis 
brought  suit  against  Hazard  and  another,  as  administrators 
with  the  will  annexed  of  Clarkson,  and  obtained  judgment  for 
a  considerable  sum,  reserving  the  question  of  assets.  Upon 
this  judgment  a  fi,  fa.  issued  for  the  debt,  to  be  levied  on  the 
testator's  goods,  and  seven  pounds  ten  shillings  costs  to  be 
levied  in  like  manner  if  goods  were  found,  otherwise  de  bonii 
propriis  of  the  administrators.  Before  the  execution  issued  the 
sheriff  had  agreed  to  charge  the  costs  to  the  account  of  Beed, 
attorney  for  the  administrators;  and  while  the  execution  was  in 
the  hands  of  Suter,  a  deputy  sheriff,  he  was  informed  by  Beed 
that  the  costs  had  been  paid.  It  was  not  pretended  that  the» 
administrators  had  any  of  Clarkson's  goods  in  their  hands,  at 
or  since  the  issuing  of  the  execution;  nevertheless  Suter  went 
to  plaintiff's  house  between  ten  and  eleven  o'clock  at  night,  and 
in  a  rude  and  insolent  manner  levied  on  the  furniture  in  the 
parlor  to  the  amount  of  seven  hundred  or  eight  hundred  dol- 
lars, to  satisfy  the  debt  and  costs.  Beed,  who  had  been  called 
in,  objected  to  the  levy,  but  Suter  continued  to  make  his  in- 
ventory, and  then  left  without  removing  any  of  the  goods. 
The  following  day  a  motion  was  made  to  set  aside  the  levy. 
Israel  wrote  to  Hazard  on  the  same  day  that  the  levy  was 
rescinded,  and  made  a  return  of  the  fi.  fa,  thus:  ''  No  goods  of 
Clarkson  whereon  to  levy,  etc.,  and  for  default  thereof  levied 
on  divers  goods,  etc.,  of  Ebenezer  Hazard,  for  the  damages, 
which  are  since  restored,  as  the  amount  of  the  said  damages 
were  previously  secured  to  me,  and  my  bailiff,  when  the  said 
levy  was  made,  was  not  informed  thereof." 
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The  jtizy  found  for  the  plaintiff,  seyen  hundred  and  fiftj 
dollars  damages.  Whereupon  a  motion  for  a  new  trial  was 
made  on  the  grounds  that  the  yerdict  was  against  law  and  eyi- 
denoOy  and  the  damages  exoessiye. 

Condy  and  Boss,  for  the  def endant,  in  support  of  the  motion 
urged:  1.  That  Suter  was  not  a  trespasser;  he  had  a  right  to 
leyy  for  the  costs  which  had  been  secured  but  not  paid;  and  he 
was  entitled  to  enter  plaintifTs  house  to  look  for  Clarkson'a 
property;  2.  That  defendant  was  not  liable  for  the  acts  of 
Suter,  no  warrant  to  the  latter  having  been  produced:  Drake  y. 
Sykes,  7  T.  B.  113.  And  he  did  not  recognize  the  unlawful  act 
of  his  deputy,  but  rescinded  the  levy  as  soon  as  he  had  notice 
of  it:  Sawnderson  y.  Baker,  3  Wils.  309;  3.  The  damages  are 
excessive,  which  is  sufficient  ground  for  a  new  trial  in  cases  of 
tort:  Jones  y.  Spar^-ows,  5  T.  R.  257;  Ducker  v.  Wood,  1  Id.  277. 

Ingersoll,  for  the  plaintiff,  contended  that  Suter  was  a  tres- 
passer; he  levied  for  the  debt  and  costs,  and,  though  he  used 
no  violence  in  entering  the  house,  his  conduct  afterward  made 
him  a  trespasser  ab  initio;  2.  No  warrant  is  necessary  here, 
where  bailiffs  are  not  known;  a  bailiff  in  England  is  a  servant 
for  a  particular  purpose:  Drake  v.  Sykes;  an  under-sheriff  is  a 
general  servant,  for  whose  acts  the  sheriff  is  liable:  Sawnderson 
v.  Baker,  2  W.  Bl.  832;  Ackwarih  v.  Kempe,  Doug.  40.  The 
sheriff's  return,  ipso  facto,  acknowledges  the  under-officer  and 
his  proceedings:  3  Wils.  311,  315;  3.  There  is  no  doubt  but 
that  a  sheriff  should  answer  for  his  deputy  in  compensatory 
damages,  and  no  reason  why  he  should  not  be  liable  for  the 
insolence  of  an  irresponsible  deputy  in  exemplary  damages. 

Boss  was  proceeding  to  urge  the  distinction  between  a  bailiff 
and  under-sheriff,  when  Tjlqbuan,  C.  J.,  said:  ''  The  case  of 
Drake  v.  Sykes  sh6ws  that  in  England  the  sheriff  is  liable  for 
his  known  deputy,  but  not  for  his  bailiff  vnthout  warrant.  Now 
wo  have  no  such  an  officer  as  a  bailiff  in  this  state.  Suter  was 
the  defendant's  known  deputy." 

By  Ck)urt,  Tilohman,  C.  J.  The  counsel  for  the  defendant 
in  support  of  their  motion  have  contended  that  there  was  no 
trespaQ0,  because  the  costs  were  only  secured  and  not  paid;  and 
because  even  if  they  were  paid,  the  officer  had  a  right  to  enter 
the  house  to  look  for  goods  of  Clarkson,  and  after  he  was  in  he 
committe<I  no  violence,  nor  took  anything  away.  As  to  the 
costs,  the  evidence  warrants  the  plaintiff  in  saying  that  they  were 
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paid.  Wben  the  defendant  had  agreed  to  look  to  Mr.  Beed  for 
them,  be  had  no  right  to  levy;  and  so  the  defendant  seema  to 
think  in  his  retom  to  the  fi,  fa,;  for  he  there  assigns  as  an 
excuse  for  the  levy  that  the  deputy  was  not  informed  for  the 
security  which  had  been  given.  Then  as  to  the  entry  being 
lawful  to  search  for  goods  of  Clarkson,  granting  that  to  be  the 
case  (concerning  which,  howeyer,  no  opinion  is  given),  the 
subsequent  conduct  of  the  officer  in  levying  for  costs  when  none 
were  due,  makes  him  a  trespasser. 

It  was  also  contended  that  the  sheriff  was  not  answerable  in 
an  action  of  trespass  for  the  conduct  of  his  deputy.  We  are 
clearly  of  opinion  that  for  all  civil  purposes  he  is  answerable, 
though  not  criminally.  There  appears  to  be  some  doubt  on  the 
point  in  the  case  of  Saunderson  v.  Baker  et  al.^  reported  in  8 
Wils.  809;  but  the  doubt  is  probably  owing  more  to  the  inac- 
curacy of  the  reports  than  to  any  otiier  cause.  The  same  case 
is  better  reported  in  2  W.  Bl.  882.  In  Achoorih  v.  Kempe, 
Doug.  40,  where  the  case  of  Saunderson  v.  Baker  et  al.  was  con- 
sidered, Lord  Mansfield  looks  upon  the  law  to  be  quite  clear  in 
the  manner  I  have  stated  it.  It  is  a  principle  not  lately  in- 
troduced, but  founded  upon  ancient  authorities.  And  most 
inconvenient  it  would  be  if  the  law  were  otherwise;  for  the 
sheriff's  deputies  are  frequently  men  of  small  property,  and 
sometimes  of  bad  character;  and  the  responsibility  ought  to 
rest  on  the  principal  who  had  the  sole  power  of  appointing  and 
removing  them. 

The  last  reason  offered  for  a  new  trial  is  that  the  damages  are 
excessive.  This  is  the  only  point  on  which  there  could  be  a 
doubt.  A  distinction  has  been  taken  between  exemplary  dam- 
ages and  those  which  are  only  a  compensation  for  the  injury 
sustained.  This  distinction  is  certainly  worthy  of  great  consid- 
eration by  a  jury,  when  a  principal,  who  has  been  no  way  to 
blame,  is  sued  for  the  conduct  of  his  deputy.  But  in  point  of 
law,  if  the  sheriff  is  answerable  at  all,  be  must  be  answerable 
for  such  damages  as  the  jury,  on  the  whole  circumstances,  think 
proper  to  give.  In  the  present  instance,  they  have  given  exem- 
plary damages;  for  the  actual  injury  was  nothing.  They  have 
thought  it  a  necessary  check  to  rude  and  improper  behavior  of 
the  sheriff  and  his  officers.  The  public  safety  requires  that  im- 
plicit obedience  should  be  paid  to  officers  of  justice  in  the  exe- 
cution of  their  duty.  On  the  other  hand,  the  Lappiness  of  so- 
ciety requires  that  these  officers  should  be  influenced  by  power- 
ful motives  to  avoid  all  acts  of  rudeness  and  wanton  injury.    It 
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does  appear  that  the  quiet  of  the  plaintiff's  familj  was  inraded 
at  a  yery  unnsnal  hoar  of  the  night,  without  just  oause;  and  it 
also  appears  that  the  officer  gaye  unnecessary  uneasiness  in  the 
course  of  transacting  his  business;  and  this,  too,  after  he  had 
been  warned  that  he  was  doing  wrong.  I  am  well  satisfied, 
from  the  character  ol  the  defendant,  that  he  was  not  accessoiy 
to  this  improper  behayior.  From  the  yiew  which  I  haye  been 
able  to  take  of  the  eyidence,  impeifect  to  be  sure,  because  I  did 
not  hear  it  deliyered  on  the  trial,  the  damages  appear  to  me  to 
be  seyere;  but  as  the  jury  haye  thought  proper  to  make  the 
conduct  of  the  defendant's  deputy  an  object  of  public  example, 
I  cannot  say  that  I  think  them  so  altogether  wrong  that  a  new 
trial  should  be  granted. 
New  trial  refused. 

In  Ktihn  y.  North,  10  Seig.  &  R.  899,  the  court  gnmted  a  new  trial  be* 
cause  the  jury  gaye  exoeadye  damages  against  a  sheriff  for  trespass.  The 
execution  was  phiced  in  the  hands  of  one  Hester,  North's  deputy.  The 
deputy  went  to  the  plaintiff's  house,  inquired  from  his  son,  and  was  informed 
where  the  plaintiff  was.  The  son  asked  his  husiness,  and  was  told  he  had 
a  letter  for  his  father;  the  son  told  the  deputy  that  he  knew  it  was  an  exe- 
cution, and  desired  him  to  call  again  when  his  father  would  he  in.  Soon 
after  the  officer  came  again,  with  an  attendant  for  the  purpose  of  taking 
care  of  any  goods  he  might  levy  on.  He  informed  the  plaintiff's  daughter 
of  his  errand.  She  told  him  her  father  had  made  a  hill  of  sale  to  her  of  the 
furniture.  He  desired  her  to  produce  it,  and  he  would  not  levy.  She  was 
unahle  to  find  it;  so  the  officer  said  he  must  leave  the  attendant  in  the 
house;  hut  she  remonstrated,  and  pledged  her  word  to  safely  keep  the  goods, 
when  the  officer  departed.  It  appeared  that  at  the  time  the  attempted  levy 
was  made  the  execution  was  invsJid»  the  judgment  having  been  indorsed  as 
paid.  On  these  facts,  an  action  was  hegun  against  the  sheriff,  and  dam- 
ages awarded  which  were  claimed  to  ho  excessive.  The  court,  Duncan,  J., 
distinguished  the  case  from  Hazard  v.  Israel,  saying:  "So  that  this  case 
b  distinguishable  in  every  feature  from  Sommer  v.  WiU,  4  S.  &  R.  19,  and 
from  Hazard  v.  Israel,  where  the  entry  was  in  the  night-time,  and  the  offi- 
cer rude,  insolent,  and  his  whole  conduct  perverse  and  obstinate.  That 
was  a  case  for  exemplary  damages,  but  to  give  exemplary  damages  where 
the  conduct  of  the  officer  is  an  example  of  moderation  and  mildness,  would 
he  an  ill-judged  example  of  making  no  distinction  between  oppression  and 
humanity." 


Commonwealth  v.  Messinger. 

[1  BzmncT.  273.] 

Sbookdabt  EyiDENCE  OP  Contents  of  Stolen  Instrument.— Upon 
the  trial  of  an  indictment  for  stealing  a  bank-note,  bill  obligatory,  etc., 
evidence  of  the  contents  of  the  instrument  may  be  given,  without  show^ 
ing  a  notice  to  the  defendant  to  produce  the  originaL 
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Pinal  Stafuts  usma  Plural  Tebm  Construed.— Under  a  statutt 
which  declares  that  the  larceny  of  bills  obligatory  shall  be  punished  io 
the  same  manner  as  the  larceny  of  any  goods  or  chattels;  the  felonious 
taking,  etc.,  of  one  such  bill  is  punishable  as  a  larceny. 

Ihdioimbnt  for  feloniously  stealing  '*one  bill  obligatoxy," 
given  by  Messinger  to  CleaTer,  and  by  him,  assigned  to  Henxy 
Abel.  The  defendants  were  originally  tried  at  the  quarter  ses- 
sions and  found  guilty,  but  the  indictment  was  afterward 
removed  to  the  circuit  court,  and  a  new  trial  had  before  Bbaok- 
BNRiDOB,  J.,  April,  1806. 

The  prosecution  offered  Abel  as  a  witness,  to  prove  the  con* 
tents  of  the  bill  obligatory.  To  the  admission  of  this  testimony, 
counsel  for  the  defendant  objected  that  parol  evidence  could 
not  be  received  to  prove  the  contents  of  the  bill,  but  that 
the  bill  should  be  produced,  or  evidence  given  of  its  loss  or 
destruction;  or  if  in  the  hands  of  defendants,  as  alleged,  that 
notice  should  be  given  to  them  to  produce  it.  The  objection 
was  overruled.  Defendants  were  afterward  convicted,  where- 
upon their  counsel  moved  for  a  new  trial  upon  grounds  which 
appear  from  the  opinions  rendered. 

McKean^  attomey-genercd^  for  the  prosecution. 

Hopkinson,  for  tl^e  defendants. 

Telohican,  G.  J.  This  is  an  indictment  against  the  defend- 
ants for  felony,  in  stealing  a  bill  obligatory  for  one  hundred 
and  seventy-five  pounds,  from  Philip  Messinger  to  Jesse  Cleaver, 
assigned  by  Cleaver  to  Henry  Abel.  On  the  trial  of  the  cause, 
two  points  were  reserved  for  the  consideration  of  this  court. 

1 .  Whether  parol  evidence  was  admissible  to  prove  the  con- 
tents of  the  bill  obligatory,  described  in  the  indictment,  with- 
out  having  given  notice  to  the  defendants,  or  one  of  them,  in 
whose  hands  it  was,  to  produce  it  at  the  trial; 

2.  Whether  the  taking  of  one  bill  obligatory  is  punishable 
as  a  larceny,  under  the  act  of  fifth  of  April,  1790,  section  5. 

As  to  the  first  point,  the  law  seems  to  be  settled  in  England 
that  with  respect  to  proving  the  contents  of  writings  by  parol 
evidence,  there  is  no  difference  between  civil  and  criminal 
cases.  You  are  to  produce  the  best  evidence  that  the  nature  of 
the  case  admits  of.  The  paper  itself,  if  in  existence,  and  in  the 
power  of  the  prosecutor,  is  to  be  produced;  but  if  it  is  in  the 
hands  of  the  defendant,  notice  must  be  served  on  him,  or  his 
attorney,  to  produce  it,  because  otherwise  it  cannot  ajipear  that 
the  prosecutor  might  not  have  the  original,  if  he  had  chosen  to 
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call  for  it  The  principle  is  established  in  the  oases  of  Le 
Merchant,  1  MoNallj,  250;  The  King  y.  Mchles,  1  Leach,  830; 
The  King  t.  Watson,  1  McNally,  234;  and  GcUee,  qui  tarn  t. 
Winter,  2  T.  E.  806. 

So  far  as  relates  to  all  papers  bat  that  which  is  the  subject 
of  the  larceny,  I  fully  concur  with  the  principle  above  men- 
tioned; but  with  respect  to  the  paper  which  has  been  stolen,  a 
different  rule  has  been  followed  in  Pennsylyania.  It  has  been 
usual  to  prove  the  contents  of  paper  bills  of  credit  before  the 
American  reyolution,  and  of  bank-notes  since,  without  giving 
notice  to  the  defendant  to  produce  them.  I  am  induced  to 
follow  this  rule  the  more  readily,  because  no  injury  can  result 
from  it  to  the  defendant.  He  is  informed  by  the  indictment 
in  what  manner  the  paper  in  his  possession  is  described,  and  if 
it  is  not  truly  described,  he  has  it  in  his  power  to  show  it.  This, 
in  effect,  is  notice,  and  I  think  it  is  for  the  interest  of  the 
defendant  to  have  it  so  considered.  The  court  have  no  power 
to  compel  him  to  produce  the  papers;  and  the  very  circumstance 
of  giving  him  actual  notice  to  produce  it,  may,  in  case  of  his  not 
complying,  make  an  impression  to  his  prejudice,  in  the  minds 
of  the  jury.  With  regard  to  other  papers,  the  case  is  very 
different.  Not  being  the  immediate  subject  of  the  prosecution, 
the  defendant  may  be  taken  by  surprise,  having  no  reason  to 
suppose  that  they  will  be  brought  into  question.  It  is  proper, 
therefore,  in  such  cases,  that  no  evidence  but  the  paper  itself 
shall  be  received,  unless  the  defendant  having  received  notice, 
declines  producing  it.  I  am,  therefore,  of  opinion  that  in  the 
case  before  us  the  parol  evidence  was  properly  admitted. 

The  second  point  turns  on  the  fifth  section  of  the  act  of  fifth 
April,  1790.  It  is  thereby  enacted  that  **  robbery  or  larceny  of 
obligations  or  bonds,  bills  obligatory,  bills  of  exchange,  prom- 
issory notes  for  the  payment  of  money,  lottery  tickets,  paper 
bills  of  credit,  certificates  granted  by  or  under  the  authority  of 
this  commonwealth,  or  of  all  or  any  of  the  United  States  of 
America,  shall  be  punished  in  the  same  manner  as  robbery  or 
larceny  of  any  goods  or  chattels."  The  obvious  intent  of  this 
law  appears  to  be  to  put  bonds,  with  respect  to  larceny,  on 
the  same  footing  as  goods  or  chattels.  They  are  made  the  sub- 
*ject  of  larceny,  which  they  were  not  before.  If  larceny  of  bonds 
is  to  be  puniished  in  the  same  manner  as  the  larceny  of  any 
goods  or  chattels,  larceny  of  one  bond  may  be  so  punished,  be- 
cause larceny  may  be  committed  of  a  single  chattel.  When  it 
is  said  that  larceny  of  bonds  may  be  punished  as  larceny  of  aLj 
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goods  or  chattels,  it  is  sayiog  substantially  that  larceny  of  any 
bonds  may  be  punished.  Now  if  this  had  been  the  exact  ex« 
pression,  it  may  be  easily  shown  by  authority,  as  well  as  reason, 
that  larceny  of  one  bond  would  haye  been  included.  The  statute 
82  Hen.  VJJLL,  c.  9,  forbids  the  purchase  of  any  pretended  rights 
or  titles.  In  the  case  of  Partridge  t.  Slraunge  and  Oroher,  which 
was  an  action  of  debt  on  this  statute,  6  and  7  Edw.  YI,  Plowd. 
86,  Justice  Hales  gaye  his  opinion,  which  was  not  contradicted 
by  the  rest  of  the  court  that  the  purchase  of  one  pretended 
light  was  an  offense  a^^ainst  the  statute,  although  the  words  are 
in  the  plural  number.  The  statute  23  Hen.  YIII,  c.  1,  takes 
away  the  benefit  of  clergy  from  persons  who  willfully  bum  any 
dwelling-houses  or  rob  any  churches  or  chapels.  My  Lord 
Hale  takes  it  for  granted,  that  the  burning  of  one  dwelling- 
house,  or  robbery  of  one  church,  is  within  the  purview  of  this 
statute:  2  H.  H.  P.  C.  365. 

By  statute  2  Oeo.  11,  c.  25,  s.  8,  it  is  enacted  that  ''  if  any 
person  shall  steal  or  take  by  robbeiy  any  bank-notes,  bonds, 
bills,  promissoiy  notes  for  the  payment  of  any  money,  etc.,  not- 
withstanding any  of  the  said  particulars  is  termed  in  law  a  chose 
in  action,  he  shall  be  deemed  guilty  of  felony  of  the  same  nature, 
and  in  the  same  degree,  etc.,  and  in  the  same  manner  as  it 
would  haye  been  if  the  offender  had  stolen  or  taken  by  robbery 
any  other  goods  of  like  yalue,"  etc.  It  was  determined  in  J9a«- 
seVs  case  that  the  stealing  of  a  single  bank-note  is  within  the 
statute:  2  East  Cr.  Law,  598;  S.  0.  1  Leach,  1. 

By  act  of  assembly,  twenty-second  April,  1794,  s.  5,  any  per- 
son who  shall  be  conyioted  of  printing,  signing,  or  passing,  any 
counterfeit  notes  of  the  bank  of  Pennsylvania,  North  America, 
or  the  United  States,  shall  be  punished  as  is  therein  prescribed. 
It  has  7eyer  been  doubted  that  the  printing  of  one  counterfeit 
note  is  an  offense  within  this  act.  Indeed  the  counsel  for  the 
defendants  confess  that  if  the  expression  in  the  act  in  question 
had  been  any  bonds,  etc.,  the  construction  must  haye  included 
one  bond,  because  they  say  the  word  any  is  put  in  opposition  to 
none.  But  the  word  any  may,  with  equal  propriety,  be  applied 
to  a  substantive  in  the  singular  or  in  the  plural  number;  and 
where  it  is  joined  to  a  substantive  in  the  plural,  it  certainly  has 
in  strict  construction  a  plural  signification.  So  that  all  the  cases  * 
I  have  mentioned  where  any  churches  has  been  construed  one 
church,  etc.,  proye  tbat  the  strict  meaning  of  the  expressions 
has  been  departed  from,  in  order  to  comply  with  the  manifest 
spirit  and  intent  of  the  law.      The  truth  is,  that  this  objection 
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is  founded  on  a  single  case,  which,  when  examined,  does  mot 
warrant  the  extensive  conclusion  attempted  to  be  drawn  from 
it;  I  mean  the  case  of  the  statute  1  Edw.  YI,  c.  12,  by  which 
the  benefit  of  cleigj  is  taken  from  the  felonious  stealing  of 
horses,  mares,  or  geldings.  A  doubt  arose  on  this  statute, 
whether  clergy  was  taken  from  the  offense  of  stealing  one  horse, 
and  to  remove  the  doubt  the  statute  of  2  and  3  Edw.  YI,  c.  85, 
was  made.  My  Lord  Hale's  account  of  the  matter  is  this,  that 
the  doubt  was  not  solely  because  the  statute  1  Edw.  YI,  was  in 
the  plural  number,  horses,  mares,  or  geldings,  but  because  the 
statute  87  Hen.  VIII,  c.  8,  was  expressly  penned  in  the  singu* 
lar  number,  '*  if  any  man  do  steal  any  horse,  mare,  foal,  or 
filly;  *'  and  then  this  statute  of  1  Edw.  YI,  thus  varying  the 
number,  and  yet  expressly  repealing  all  other  exclusions  of 
clergy  introduced  since  the  beginning  of  Heury  Ym,  made 
some  doubt  whether  it  was  not  intended  to  enlarge  clergy  where 
only  one  horse  was  stolen. 

Upon  a  full  consideration  of  the  words  of  the  act  of  assembly, 
and  of  all  the  authorities  which  bear  upon  the  point,  I  am  of 
the  opinion  that  the  felonious  taking  of  the  bill  obligatory 
charged  in  the  indictment  is  punishable  as  larceny. 

Teates,  J.  The  first  question  to  be  considered  is  whether 
the  admission  of  parol  evidence  on  the  trial  of  this  indictment, 
respecting  the  bill  obligatory  alleged  to  have  been  stolen,  was 
erroneous,  no  notice  having  been  previously  given  to  the  de- 
fendants to  produce  it.  The  general  rule  is,  Peake's  Oomp.  70, 
71,  that  when  an  original  instrument  is  in  the  hands  of  the 
party  against  whom  it  is  intended  to  be  given  in  evidence,  no 
evidence  whatever  of  its  contents  can  be  received  until  notice 
has  been  given  to  produce  it,  in  order  to  avoid  misrepresenta* 
tion;  and  it  is  said,  McNal.  Evid.  848,  SSO,  that  there  is  no  dis- 
tinction in  this  particular  between  dvil  and  criminal  cases. 
Lord  Mansfield  seems,  however,  to  have  drawn  a  line  of  dis- 
tinction between  them  in  Boe  v.  Harvey,  4  Burr,  2489;  and  he 
lays  it  down  that,  in  a  criminal  or  penal  case,  the  defendant  is 
never  forced  to  produce  any  evidence,  though  he  should  hold  it 
in  his  hands  in  court  The  rule  is  introduced  to  guard  against 
a  false  statement  of  the  facts  contained  in  a  written  paper,  and 
presupposes  the  possession  of  the  paper  clearly  in  the  adverse 
party.  But  does  it  necessarily  follow  that  the  designation  of  a 
bill  or  note  as  the  subject  of  larceny  draws  after  it  a  minute  de- 
scription of  its  full  contents,  with  the  date  and  the  names  of 
the  witnesses?    And  is  it  consistent  with  the  benevolent  spirit 
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of  the  law,  that  the  stolen  goods  charged  in  the  indictment  for 
felony  shall  be  deemed  to  be  in  the  hands  of  the  party  standing 
upon  his  trial  for  the  offense  ?  The  presumption  of  the  law 
is  directly  adverse  thereto.  Innocence  is  always  supposed 
until  guilt  is  duly  established.  I  take  the  larceny  of  paper 
bills  of  credit,  made  tenderable  by  particular  laws,  to  be  per- 
fectly analogous  to  the  present  case;  so  of  bank-notes.  Nu- 
merous indeed  have  been  the  instances  of  indictments  for  felony 
in  stealing  such  bills,  laying  the  same  in  money  numbered,  both 
before  and  since  the  American  revolution,  and  yet  it  was  never 
thought  necessary  that  notices  should  be  given  to  the  prisoners 
to  produce  upon  their  trials  the  bills  which  they  were  supposed 
to  have  stolen.  The  ground  of  guarding  against  misrepresenta- 
tion would  equally  hold  in  all  those  instances;  but  it  will  not 
be  asserted  that  the  rule  contended  for  has  ever  obtained  an  ap^ 
plication  in  any  of  them.  I  oonchide,  therefore,  that  the  ad^ 
mission  of  the  parol  evidence  in  the  present  case  was  strictly 
regular. 

The  next  question  is,  whether  the  stealing  of  one  bill  obliga- 
tory is  a  felony  punishable  by  the  act  of  assembly  passed  April 
5, 1790.  I  fully  assent  to  the  established  principle  that  penal 
laws  are  to  be  construed  strictly,  and  that  they  are  to  be  carried 
beyond  their  letter.  I  also  am  disposed  to  concur  with  Dr« 
Bum,  who  asserts,  when  speaking  of  the  statute  10  Geo.  in,  c. 
18,  the  words  whereof  are,  ''  if  any  person  shall  steal  any  dog 
or  dogs  of  any  kind  or  sort  whatsoever,  he  shall  f o^rf eit  for  the 
first  offense  a  sum  not  exceeding  thirty  poiinds  nor  less  than 
twenty  pounds,"  that  it  might  be  doubtful  whether,  upon  this 
act,  it  is  penal  to  steal  a  bitch:  1  Burn's  Just.  497.  Whether 
the  opinions  of  the  judges  on  the  stat.  1  Edw.  YI,  c.  12,  which 
declared,  ''that  no  x>orson  or  persons  convicted  of  stealing 
horses,  mares  or  geldings  should  be  admitted  to  the  benefit  of 
clergy,"  (who  conceived  that  it  was  not  suficient  to  exclude 
from  clergy  any  person  who  should  steal  one  horse,  mare  or 
gelding),  v^as  grounded  on  the  words  of  the  statute  being  merely 
in  the  plural  number,  according  to  Sir  William  Blackstoue: 
1  Bl.  Com.  87;  or  that  they  entertained  doubts  thereon  for  the 
reasons  assigned  by  Lord  Hale,  2  H.  H.  P.  0.  365,  it  is  immater 
rial  to  determine.  Dr.  Bum  assigns  what  be  calls  a  plain  reason 
for  it:  *'  What  a  man  has  a  right  to  (as  his  life,  liberty  or  estate) 
by  a  clear  and  undoubted  law,  shall  not  be  taken  from  him  by 
a  law  less  clear  and  certain."  It  is  sufficient  to  state  that  our 
bot^ks  tee:aw;th  authorities  showing  that  penal  statutes  shall 
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not  be  constraed  beyond  the  strict  letter.  It  must  be  remem- 
bered,  says  Lord  Hale,  2  H.  H.  P.  C.  844,  that  the  party  in- 
dicted must  be  brought  within  the  very  letter  of  the  statute. 
But  according  to  Lord  Mansfield,  2  East's  Cr.  Law,  692,  there 
is  a  great  difference  between  bringing  a  case  within  the  equity 
of  an  act  where  it  is  not  within  the  words,  and  taking  a  case  out 
of  the  meaning  of  an  act  by  an  equitable  construction  where  it 
IS  within  the  words.  The  first  ought  never  to  be  done  in  a 
criminal  case;  neither  ought  the  second,  if  the  case  be  in  equal 
mischief  with  others  clearly  within  the  meaning  of  the  act.  The 
plain  words,  therefore,  of  the  fifth  section  of  the  act  of  fifth 
April,  1790,  must  govern  our  decision  on  this  question.  The 
intention  of  the  law-makers  must  be  extracted  from  their  own 
expressions.  The  whole  must  be  read  together.  To  every  ex- 
pression must  be  assigned  its  true  meaning.  We  have  no 
power  to  insert  and  interpolate  on  the  one  hand,  nor,  on  the 
other,  to  drop  and  reject  a  single  word,  in  order  to  make  the 
act  comport  with  our  private  sentiments.  A  rational  construc- 
tion must  be  formed  on  the  tout  ensemble,  according  to  the  ap- 
parent intention  of  the  legislature  as  expressed  by  themselves. 

So  far  as  the  section  applies  to  the  case  under  consideration, 
it  vrill  read  thus :  *'  Larceny  of  bills  obligatory  shall  be  punished 
in  the  same  manner  as  larceny  of  any  goods  or  chattels."  Of 
the  proper  signification  of  the  term  "  any  "  there  is  no  dipnte. 
Its  natural  sense  seems  to  be  settled  by  judicial  decisions  which 
we  are  not  at  liberty  to  dissent  from  unless  they  flatly  contradict 
our  ideas  of  right  and  wrong:  HoMeVBcase,  1  Leach,  C.  L.  1;  S. 
C.  2  East's  G.  L.  698.  It  is  admitted  that  any  is  the  converse 
of  none.  But  it  has  been  strenuously  waged  by  the  defendant's 
counsel,  that  the  word  any  in  the  close  of  the  section  only  re- 
lates to  the  punishment,  and  that  it  cannot  amplify  the  preced- 
ing descriptive  plural  words.  These  cannot,  in  my  idea,  with 
propriety  be  farmed  descriptions  of  the  offenses;  they  contain 
an  enumeration  of  certain  choses  in  action,  which  are  considered 
as  mere  evidences  of  debts  or  duties,  having  no  intrinsic  value 
in  themselves,  and  which  the  law  givers  have  made  the  general 
subject  of  robbery  or  larceny.  It  may  well  be  asked,  if  we 
should  not  be  guilty  of  a  palpable  violation  of  the  terms  of  the 
law,  by  adhering  to  the  construction  that  the  stealing  of  one  bill 
obligatory  to  any  amount  whatever  is  no  larceny,  and  that  the 
stealing  of  two  or  more  bills  of  an  inferior  amount  is  larceny  ? 

The  mischief  intended  to  be  guarded  against  is  precisely  the 
same  in  both  instances.     Besides,  are  all  the  words  of  the  law 
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■atisfied  by  sueh  narrowed  conBtraction?  ^'Laroeny  of  faOla 
obligaioxy  shall  be  punished  in  the  same  manner  as  the  lar- 
ceny of  any  goods  or  chattels."  The  stealing  of  one  single, 
specific  article  is  larceny,  and  punishable  as  such;  and  by  mak- 
ing  the  larceny  of  bills  obligatory  punishable  as  thefts  of  any 
other  personal  property,  the  legislature  have  both  in  terms  and 
substance  enacted  that  the  stealing  of  one  single  specific  bill 
is  also  larceny.  This  appears  to  me  to  be  the  true  meaning  of 
the  'fifth  section  of  the  act  collected  ex  viaoeribus.  I  cannot 
think  the  present  case  a  casus  omissus;  and  upon  the  whole,  I 
am  strained  to  say  that  the  defendant  might  legally  be  con- 
Ticted  of  stealing  the  bill  obligatory  laid  in  the  indictment. 

Bbackbhbidob,  J.,  delivered  a  concurring  opinion. 

SmTH,  J.,  concurred. 

New  trial  refused,  and  judgment  for  the  conunoiiwealfh. 

Bishop  and  Wharton,  in  their  works  on  Criminal  Law,  notice  this  ease: 
Bishop,  1  Crim.  Proced.  sec  708^  citing  this  among  other  eases,  says: 
''Where  in  these  cases  the  thing  stolen  is  in  the  possession  of  the  offioMS, 
and  is  in  court,  it  may  he  exhibited  to  the  jury,  and  the  witness  may  have 
it  before  him,  and  in  his  hands  when  he  gives  in  hii  testimony.  Bat  there 
IB  no  l^;al  necessity  for  it  to  be  in  court  And  if  it  is  a  written  instromcnt, 
evidence  of  its  contents  may  be  introdaced  without  acconnting  for  its  non- 
production,  or  giving  notice  to  the  defendant  to  produce  it."  So  Wharton, 
1  Cr.  Law,  sec  608,  citing  the  case  says:  "On  a  trial  of  an  indictment  for 
stealing  a  bank-bill,  where  the  bill  is  in  the  defendant's  possession,  it  is  not 
necessary  to  account  for  the  non-production;  the  fsct  of  the  indicfanent  be- 
ing found  being  sufficient  notice  to  the  defendant  to  produeeit. 


Desesbats  v.  Berquibb. 

[lBinnR,SM.] 

Law  GovKBNiNO  Will  as  to  Pebsonal  Pbopebtt.^A  willof  penonsl 
property  not  executed  in  conformity  to  the  law  of  the  testalot^s  domicile 
at  the  time  of  his  death,  will  not  be  operative  in  regard  to  personal 
property  in  a  foreign  country,  althengh  executed  aoooiding  to  the  laws 
of  that  country. 

Tms  action  came  before  the  court  upon  a  oertiorari  from  the 
common  pleas  of  Philadelphia  counly,  in  whieh  the  following 
ease  was  made. 

'*  It  is  a  feigned  issue  from  the  register's  court  to  try  the  va* 
lidity  of  a  certain  paper  writing  purporting  to  be  the  will  of 
Jean  Theil,  deceased.    It  is  admitted  that  the  said  instrument. 
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if  it  had  been  made  by  a  citizen  of  PennsyWania,  would  be  a 
willy  and  that  if  the  testator  had  been  a  citizen  of  the  said  state 
the  property  bequeathed  therein  would  have  passed  thereby. 
On  the  other  side  it  is  admitted  that  the  said  Jean  Theil  was  an 
inhabitant  of  Jeremie,  in  the  island  of  St.  Domingo,  and  a  sub- 
ject of  France,  at  the  time  of  making  the  said  instrument;  that 
he  continued  to  reside  there  till  the  time  of  his  death,  and  that 
by  the  laws  of  the  said  island  the  said  instrument  is  not,  nor 
was  at  the  time  it  was  made  nor  since,  a  last  will  and  testament; 
and  that  the  said  Jean  Tbeil,  unless  this  instrument  is  estab- 
lished as  a  will,  died  intestate.  That  the  property  intended  to 
pass  by  the  said  instrument,  which  is  all  personal  property,  was 
at  the  time  of  making  thereof,  and  hitherto  has  remained  and 
still  remains  in  the  hands  of  persons  resident  in  and  citizens  of 
Pennsylyania.  That  Mr.  Desesbats,  the  plaintiff,  was,  at  the 
time  of  making  the  said  instrument,  an  inhabitant  of  St.  Do- 
mingo; but  at  the  time  of  the  death  of  the  said  Jean  Theil,  was 
an  inhabitant  of  the  island  of  Jamaica.  If  the  court  shall  be 
of  opinion  that  the  instrument  afoiesaid  under  the  aboTe  cir- 
cumstances is  to  be  considered  in  Pennsylvania  as  the  will  of 
the  said  Jean  Theil,  then  the  probate  thereof  taken  by  consent 
in  the  register's  office  in  and  for  the  city  and  county  of  Phil- 
adelphia to  stand  valid,  it  being  admitted  to  be  in  due  form  ac- 
cording to  the  laws  of  Pennsylvania;  otherwise  judgment  to  be 
rendered  for  the  defendant,  and  the  said  i»robate  to  be  null  and 
void." 

Tbd  and  Edre,  for  the  plaintiff. 
Duponceau,  for  the  defendant. 

TiLomcAN,  0.  J.  This  case  was  veiy  well  argued.  Every- 
thing that  ingenuiiy  and  industry  could  produce  was  brought 
before  the  court.  If  the  case  had  been  entirely  new  it  would 
have  been  extremely  difficult  to  decide.  But  although  no  au- 
thority directly  in  point  has  been  produced,  yet  some  principles 
have  been  established,  by  adjudged  cases,  which  bear  strongly 
on  the  question  before  us.  It  seems  to  have  been  formerly 
taken  for  law  in  Scotland  that  the  goods  found  there  of  a 
person  who  died  intestate  in  England  should  be  distributed 
according  to  the  Scotch  law.  But  since  the  cases  of  Bruce  v. 
Biruce,  2  B.  &  P.  231;  Ommaney  v.  Bingham,  and  SamervUley, 
Lard  SomermUe,  5  Yes.  Jr.  750,  it  must  be  considered  as  settled 
that  **  the  succession  to  the  personal  estate  of  an  intestate  is  to 
be  regulated  according  to  the  law  of  the  country  of  which  he 
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was  a  domioilated  inhabitant  at  the  time  of  his  death/'  If 
this  is  the  role  in  case  of  intestacy,  why  should  not  the  same 
rule  prevail  with  respect  to  last  wills?  It  is  only  with  the  view 
to  promote  the  general  convenience  and  happiness  of  mankind 
that  any  countiy  allows  the  laws  of  a  foreign  nation  to  operate 
in  any  instance  on  property  within  its  territory.  It  is  supposed 
that  eyery  man  is  best  acquainted  with  the  law  of  his  own 
country,  and  that  when  he  dies  intestate,  it  is  his  desire  and 
expectation  that  his  personal  property,  wherever  situated, 
should  be  distributed  according  to  that  law;  and  to  gratify  this 
reasonable  desire,  it  is  the  practice  of  civilized  nations  to  ex- 
tend their  courtesy  toward  each  other  so  far  as  to  permit  the 
law  of  the  domicile  of  the  intestate  to  prevail.  This  the  counsel 
for  the  plaintiff  candidly  admit.  But  they  contend  that  the  estab- 
lishment of  the  will  of  Jean  Theil  vnll  answer  the  purpose,  which 
should  always  be  kept  in  view,  that  is  to  say,  it  will  cany  the 
wishes  of  the  foreigner  into  effect.  It  is  Tery  true  that  in  this 
instance  it  will;  but  we  must  take  care  how  we  establish  a 
principle,  which,  at  the  same  time  that  it  carries  the  will  of  one 
man  into  effect,  may  tend  to  destroy  the  will  of  one  hundred 
others.  If  we  say  tiiat  the  vriU  shall  stand  good  because  it  is 
agreeable  to  our  law,  although  contrary  to  the  law  of  the  testa- 
tor's domicile,  then  we  establish  the  principle  that  with  reganl 
to  last  wills  the  law  of  Pennsylvania,  and  not  the  law  of  the 
domicile,  shall  prevail.  It  will  follow  that  the  wills  of  foreigners, 
made  according  to  the  law  of  their  own  countiy,  are  to  have 
no  effect  on  movable  property  found  here,  unless  they  are 
agreeable  to  our  law.  This  may  produce  very  mischievous  o6n- 
sequences,  not  only  to  foreigners  who  have  property  here,  but 
to  our  own  citizens  who  may  have  property  abroad.  For  we 
must  expect  that  other  nations  will  pay  no  greater  regard  to  us 
than  we  pay  to  them.  We  are  a  commercial  people,  and  should 
be  forward  in  reciprocating  those  acts  of  courtesy  which  the 
nations  of  Europe  are  in  the  habit  of  practicing.  Indeed,  we 
have  always  been  sensible  of  the  importance  of  paying  a  high 
regard  to  the  law  of  nations.  It  is  considered  as  incorporated 
with  and  forming  a  part  of  our  common  law:  Respublica  v.  De 
Longchamp,  1  Dall.  114.  Where  a  debt  due  from  an  Englishman 
to  another  has  been  di^harged  by  a  commission  of  bankruptcj 
in  England,  we  recognize  such  discharge  here.  England  pays 
the  same  i*egard  to  t)ie  bankrupt  laws  of  other  nations,  as 
appears  by  the  case  of  FoUer,  etc.  v.  Broum,  5  East,  124,  where 
Lord  0.  J.  Ellenborough,  in  delivering  his  opinion,  says:  "It 
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is  eyeij  day's  experience  to  recognize  the  laws  of  foreign  na- 
tions as  binding  on  personal  proi>erty;  as  on  the  sale  of  ships 
condemned  as  prize  by  the  sentence  of  foreign  courts,  and  the 
succession  to  personal  proi>eriy,  by  will  or  intestacy,  of  the 
subjects  of  foreign  countries/'  Let  us  now  examine  what  is 
the  conduct  of  France  (for  Theil  was  a  subject  of  France)  in 
cases  of  this  kind.  France  recognizes  the  bankrupt  laws  of 
other  countries.  We  find  the  duchess  of  Kingston's  will,  made 
in  France  according  to  the  law  of  England,  was  held  good,  for 
the  disposition  of  her  movable  property  in  France:  PoUect. 
Jurid.  242;  October  26, 1786.  And  the  case  from  4  Denizart 
Testament,  515,  asserts  the  principle  that  the  will  must  be 
according  to  the  law  of  the  domicile.  No  cases  were  cited  to 
show  that  any  respectable  nation  held  different  sentiments; 
and  I  think  it  may  be  concluded,  from  a  full  view  of  the  sub- 
ject, that  to  regulate  the  disposition  of  the  moTable  property 
of  deceased  persons  according  to  the  law  of  their  domicile, 
whether  they  die  testate  or  intestate,  is  best  calculated  to  pro- 
mote the  general  convenience  of  the  world,  and  most  agreeable 
to  those  principles  which  have  been  established  by  judicial  de- 
cisions among  the  most  enlightened  nations.  I  am  therefore  of 
opinion  that  the  paper  set  up  for  the  will  of  Jean  Thiel  is  not  a 
Talid  will,  and  that  judgment  be  entered  for  the  defendant. 

Ybatbs,  J.  It  has  been  remarked  by  Lord  Chancellor  Lough- 
borough, 3  Yes.  Jr.  200,  that  if  the  question  whether  the  dom- 
icile of  the  pariy  deceased  should  dedde  upon  the  succession  to 
his  personal  property,  was  quite  new  and  open,  the  point  ap- 
peared to  him  susceptible  of  a  great  deal  of  argument.  Nu- 
merous decisions  in  the  court  of  session  in  Scotland,  with  one 
single  exception,  asserted  the  negative  of  that  proposition. 
The  different  authorities  on  this  head  are  collected  in  a  note 
subjoined  to  Bruce  v.  Brwce^  reported  in  2  B.  &  P.  129.  But' 
the  point  is  now  settled  by  cases  determined  in  the  British  house 
of  peers:  3  Yes.  Jr.  200;  2  B.  &  P.  229;  1  H.  Bl.  690;  5  Yes. 
Jr.  786;  4  T.  R.  184. 

The  master  of  the  rolls,  Sir  Bichard  Pepper  Arden,  5  Yes. 
Jr.  786,  ill  1801,  has  deduced  the  three  following  rules,  as  tbe 
results  of  the  different  authorities  on  the  subject:  1.  That  the 
succession  to  the  personal  estate  of  an  intestate  is  to  be  regu- 
lated by  the  law  of  the  country  in  which  he  was  a  domiciled 
inhabitant  at  the  time  of  his  death,  without  any  regard  whatever 
to  the  place  either  of  the  birth,  or  the  death,  or  the  situation  of 
Uie  property  at  that  time;  2.  That  though  a  man  may  have  two 
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domioiles  for  some  pmpoaes,  he  can  have  only  one  for  the  pur- 
poses of  succession;  and  3.  That  the  forum  originia  is  to  prevail 
until  the  party  has  not  only  acquired  another,  but  has  numi- 
fested  and  carried  into  execution  an  intention  of  abandoning 
his  former  domicile,  and  taking  another  as  his  sole  domicile. 
The  domicile  by  the  civil  law  is  there  described,  *'  ubi  quU 
larem  rerumqiie  ac/ortunarum  suarum  aummam  cotuUUuU."  Bui 
Sir  Richard  censured  this  definition  as  too  vague  and  difficult 
of  application,  and  thought  Bynkershoek  was  veiy  wise  in  not 
hazarding  a  definition  of  the  term. 

The  counsel  for  the  plaintiff  in  this  case,  in  the  course  of  their 
azguments,  have  not  denied  the  authority  of  these  rules;  but 
they  have  contended  that  they  apply  only  to  cases  of  persons 
dying  intestate,  where,  according  to  2  Erddne,  697,  the  law  of 
the  domicile  is  considered  as  the  presumed  will  of  the  party, 
and  declaratory  of  his  intention;  and  that  the  same  ought  not 
and  cannot  possibly  control  the  solemn  intention  of  the  party 
declared  by  lus  last  will  to  take  effect  after  his  death.  I  have 
no  hesitation  in  asserting  that  the  ingenious  observations  of 
those  gentlemen  struck  me  forcibly  at  the  time,  and  my  ideas 
of  the  justice  and  equity  of  the  plaintiff's  claim  powerfully  in- 
ersased  the  effect  of  those  first  impressions. 

But  on  a  fuller  research  of  the  books  and  more  mature  delib- 
eration, I  felt  myself  constrained  to  abandon  my  private  opinion 
of  the  supposed  honesty  of  the  plaintiff's  demand.  This  part 
of  the  lex  gentium  is  founded  on  the  mutual  courtesy  of  inde- 
pendent governments,  looking  forward  to  the  common  advan- 
tages and  good  harmonj  of  civilized  nations.  The  principle 
equally  applies,  whether  the  individual  makes  a  will  or  not  in  a 
foreign  country.  The  goods  of  individuals  in  their  totality 
ought  to  be  considered  as  the  goods  of  the  nation  in  r^;ard  to 
'other  states.  They,  in  some  sort,  really  belong  to  it,  from  the 
right  it  has  over  the  goods  of  its  citizens,  because  they  make  a 
part  of  the  sum  total  of  Its  riches,  and  augment  its  power;  and 
because  a  nation  has  an  interest  in  the  protection  it  owes  to 
its  members.  The  foreign  jurists,  Yattal,  Huberus,  Wolfe, 
Denizart,  Target,  and  Lord  Eames,  severally  assert  that' the 
law  of  the  domicile  shall  govern  as  to  the  regulation  of  the 
movable  property  of  a  subject  or  citizen  dying  in  a  foreign  coun- 
tiy,  and  that  the  validity  of  his  testament  as  to  its  form  can 
only  be  decided  by  the  judge  of  the  domicile,  whose  sentence  de* 
livered  in  form  ought  to  be  everywhere  acknowledged:  Vattel, 
154,  s.  85;  2  Huberus,  lib.  1,  tit.  3;  2  Wolfe,  201;  4  Denizart. 
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tit  Testament,  616;  Target's  Collect.  Jurid.  242  (824);  Karnes's 
Princ.  Eq.  856,  lib.  8,  c.  8,  seo.  8.  It  has  been  said  that  Sir 
James  Marriott  has  spoken  lightlj  of  the  praelections  of  Huber; 
but  it  is  well  known  that  Lord  Mansfield  has  cited  his  work 
with  approbation;  and  Mr.  Hargrave,  Co.  Litt.  80  b,  has  de- 
clared that  his  writings  on  the  ci^il  law  are  much  esteemed. 
According  to  Lord  Chancellor  Thurlow,  in  Bruce  v.  Bruce,  2  B.  & 
P.  229  (n),  decided  in  the  British  house  of  lords  in  April,  1790, 
personiJ  property  follows  the  person  of  the  owner;  and  in  case 
of  his  decease,  must  go  according  to  the  law  of  the  country 
where  he  had  his  domicile;  for  the  actual  eiius  of  the  goods  has 
no  influence.  Lord  Chief  Justice  £enyon,  in  1791,  has  said,  4 
T.  B.  192,  generally  speaking  it  must  be  admitted  that  personal 
property  must  be  governed  by  the  laws  of  that  country  where 
the  owner  is  domiciled.  Lord  Chancellor  Loughborough,  in 
1796,  has  declared:  8  Yes.  Jr.  200,  that  it  is  now  fixed  law  that 
the  law  of  the  country  where  the  domicile  is  decides  wherever 
the  personal  property  is  situated.  According  to  Sir  Bichard 
Pepper  Arden,  in  1801,  6  Ves.  Jr.  788,  there  is  not  a  single  die- 
turn  from  which  can  be  supposed  that  the  place  of  the  death 
shall  make  any  difference.  It  is  evident,  therefore,  that  by  the 
law  of  nations,  as  well  as  by  the  British  decisions,  the  general 
rule,  at  least,  is  clearly  established  to  be  in  favor  of  the  defend- 
ant, and  it  was  incumbent  on  the  plaintiff  to  show  that  the  making 
of  a  will  under  the  circumstances  of  this  case  formed  an  excep- 
tion. This  had  not  been  done;  and  it  cannot  be  said  with  pro- 
priety that  when  the  word  succession  is  made  use  of,  without  a 
particular  reference  to  an  intestacy,  that  it  necessarily  excludes 
the  taking  under  a  will.  But  we  have  more;  we  have  an  au- 
thority in  point.  In  SiU  v.  Worswick^  1.  H.  Bl.  690,  determined 
in  1791,  we  find  that  Lord  Chief  Justice  Loughborough  ex- 
presses himself  in  these  strong  terms:  *'  It  is  a  clear  proposition, 
not  only  of  the  law  of  England,  but  of  every  country  in  the 
world  where  law  has  the  semblance  of  science,  that  personal 
property  has  no  locality;  with  respect  to  the  disposition  of  it, 
with  respect  to  the  transmission  of  it,  either  by  succession  or 
by  the  act  of  the  party,  it  follows  the  law  of  the  person."  Of  the 
signification  of  the  words,  act  of  the  party,  there  can  be  no  doubt. 
The  transmission  of  a  man's  property  to  others  arises  from  civil 
institutions,  and  is  the  subject-matter  of  positive  law.  My  former 
feelings  on  the  justice  and  equity  of  the  plaintiff's  claim  have 
been  repressed  by  considerations  of  the  imperious  necessity 
of  our  strict  adherence  to  uniform  established  rules.  In  Bempde 
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Y.  JohriBon,  already  died,  Lord  Loughborough  declared  the  case 
of  Sir  Charles  Douglas  came  before  the  house  of  lords  under 
circumstances  that  a£Eected  the  feelings  of  every  one;  for  the 
consequences  of  the  judgment  which  the  house  of  lords  found 
themselves  obliged  to  give,  were  both  harsh  and  cruel;  and  if 
the  particular  circumstances^  raising  very  just  sentiments  in 
eveiy  mind,  could  prevail  against  the  uniformity  of  the  rule,  it 
is  so  much  the  duty  of  courts  of  justice  to  establish,  there  could 
be  no  case  in  which  the  feelings  would  have  [carried]  one  fur- 
ther. 

On  the  whole  matter  I  find  myself  constrained  to  deUvormj 
opinion  that  judgment  should  be  entered  for  the  defendant. 

Smith  and  BRACKENamaB,  JJ.,  concurred. 

Judgment  for  defendant. 

The  English  role  is  that  a  will  is  inoperative  in  regard  to  pexsonalty  if  it 
do  not  conform  to  the  law  of  the  testator's  domicile  at  tb<i  time  of  his  death, 
bnt  the  rule  has  lately  been  changed  by  Lord  Kingsdo>.ii's  act,  24  and  25 
Vict  c.  Hi,  sec.  2.  Citing  the  principal  case,  Redfield,  1  Wills.  403,  says: 
'*  The  American  courts  eatly  adopted  the  same  mle,  and  so  far  as  we  have 
been  able  to  ascertain  by  careful  examination,  have  uniformly  adhered  to 
it  But  a  question  of  more  difficulty  has  arisen  in  some  cases,  and  where 
there  seems  to  exist  a  serious  conflict  of  authority,  and  especially  amon^ 
the  continental  jurists  of  Europe;  that  is,  whether  a  will  executed  in  con- 
formity to  the  law  of  the  place  where  made>  and  of  the  domicOe  of  the  tes- 
.  tator  at  the  time  of  its  execution,  is  rendered  inoperative  by  a  change  of 
domicile  of  the  testator,  by  reason  of  not  confonning  to  the  law  of  the  place 
of  the  domicile  at  the  time  of  the  decease  of  the  testator.  This  question 
arose  in  a  case  in  New  York  which  passed  through  all  the  subordinate 
courts,  and  was  finally  determined  by  the  courts  of  appeals,  where  it  was 
held,  three  of  the  judges  dissenting,  that  whether  a  deceased  person  died 
intestate  or  not  is  to  be  determined  by  the  law  of  the  place  where  he  vras 
domiciled  at  the  time  of  his  death."  The  case  to  which  reference  is  here 
made  is  Moultrie  v.  HurUf  23  N.  Y.  304,  and  is  a  case  of  much  importance 
on  this  subject  The  testator,  Benjamin  F.  Hunt,  resided  at  Charleston, 
and  there  made  his  will  in  August,  1849,  in  conformity  to  the  laws  of  South 
Carolina.  After  this  he  removed  to  New  York,  where  he  took  up  his 
domicile,  and  there  died.  His  will  was  attested,  at  his  request,  by  t^ree 
witnesses;  but  Mr.  Hunt  did  not  state  to  the  witnesses  the  nature  of  the 
instrument  which  he  requested  them  to  attest,  and  thus  failed  to  comply 
with  one  of  the  requirements  of  the  statute  in  New  York,  which  requires  a 
publication  of  the  will  to  make  it  valid.  The  surrogate,  when  the  case 
came  before  him,  decided  to  admit  the  will  to  probate.  This  decree  was 
affirmed  by  the  supreme  court,  whence  it  was  taken  on  appeal  to  the  court 
of  appeals,  and  the  decision  was  there  reversed,  a  very  able  judge,  Denio, 
writing  the  opinion  of  the  court  He  holds  that  a  will  cannot  operate  so  as 
to  confer  rights  of  property  until  the  death  of  the  testator,  until  which 
event  it  is  in  its  essence  ambulatory  and  revocable.  Therefore,  it  is  the 
law  in  force  at  the  death  of  the  testator  that  should  govern  as  to  the  due 


Digitized  by 


Google 


1)60.  1808.]  Ewma  v.  Tees.  455 

execution  of  a  will,  and  the  capacity  of  the  testator.  He  illotliated  this 
proposition  hy  the  instance  of  the  l^^islatoie  making  laws  that  would 
operate  to  render  iuTalid  wills  already  executed,  and  then  shows  that 
where  a  will  was  witnessed  hy  only  two  witnesses,  three  heing  required  at 
tho  time  it  was  made,  that  it  was  subsequently  validated  by  a  law  in  force 
at  the  time  of  the  decease  of  the  testator,  which  allowed  an  attestation  by 
two  witnesses.  He  then  says,  as  a  result  of  his  examination:  *'  The  result 
of  the  cases,  I  thii  k,  is  that  the  jurisdiction  in  which  the  instrument  was 
signed  and  attested  is  of  no  consequence,  but  that  its  validity  must  be  de* 
termined  liccording  to  the  domicile  of  the  testator  at  the  time  of  his  doath. 
Thus  in  CfraUan  v.  Appletan^  3  Story,  755,  the  alleged  testamentary  pi^rs 
were  signed  in  Boston,  where  the  assets  were,  and  the  testator  died  there, 
but  he  was  domiciled  in  the  British  province  of  New  Brunswick.  The  pro« 
vincial  statute  required  two  attesting  witnesses,  but  the  alleged  will  was 
unattested.  The  court  declared  the  papers  invalid.  Judge  Story  stating 
the  rule  to  be  firmly  established  that  the  law  of  the  testator's  domicile  was 
to  govern  in  relation  to  his  personal  property,  though  the  will  might  have 
been  executed  in  another  state  or  country,  where  a  difierent  rule  prevailed. 
The  judge  referred  approvingly  to  DesesdaU  v.  Berquier,  decided  as  long 
agoasl80&" 

The  doctrine  of  MauUrie  v.  Hunt  has  since  been  affirmed,  and  the  case 
cited  and  approved  in  WhUe  v.  ff<ntmrd,  46  N.  Y.  144,  Grover,  J.,  giving 
the  opinion.  He  says:  *'The  testator,  William  Bostwick,  at  the  time  of 
his  death,  in  April,  1863,  was  a  resident  of  the  state  of  Connecticut,  and 
had  been  for  a  number  of  years  prior  thereto.  The  validity  of  the  bequests 
of  his  personal  property,  and  all  questions  of  succession  therato,  or  rights 
therein,  must  be  determined  under  the  laws  of  that  state,  and  by  the 
courts  of  that  state  whero  the  property  or  those  having  possession  or  con- 
trol thereof,  aro  within  its  jurisdiction:  Parsons  v.  Lyman,  20  N.  Y.  103;  ' 
MouUrie  v.  Hunt,  23  Id.  394;  Story  on  Conf.  of  Laws,  sec.  468."  The 
principal  case  is  cited  in  Harvey  v.  Richards^  1  Mason,  408,  421,  by  Story, 
J.,  and  in  Perry  Ua/fsf.  Co.  v.  Brown^  2  Wood  &  M.  464,  by  Woodbury,  J. 
As  sustaining  the  doctrine  of  the  principal  case,  see  IrwkCs  Appeal,  83 
Coon.  128;  J^ol  T.  CooM^  10  Ma  643. 


EwiNO  V.  Tees. 

[1  Bonn,  460.] 

Pabol  Contract  bt  Agent  for  Sale  of  Lands.— Where  the  statute 
of  frauds  enacted  in  a  state  omitted  the  English  provirion  that  no  ac- 
tion should  be  brought  to  recover  damages  on  any  contract  for  the  sale 
of  land,  unless  the  agreement  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other  person  by  him  law- 
fully authorized,  it  was  held  that  a  parol  contract  for  tho  sale  of  land 
was  valid,  so  as  to  support  an  action  for  damages,  though  made  with 
an  agent  who  had  merely  parol  authority. 

Action  for  damages  for  breach  of  contract.  The  trial  came 
on  before  Yeatbs,  J.,  at  which  the  following  facts  appeared: 
On  the  fourteenth  November,  1801 ,  defendant  entered  into  an 


Digitized  by 


Google 


456  EwiNQ  V.  Tebs.  [Penn. 

agreement  in  writing  with  J.  S.  Oiio»  as  agent  for  the  plainti£f. 
for  the  purchane  of  a  tract  of  land  from  plaintiff  for  six  tbon- 
sand  three  hundred  and  Bixtj-eix  dollars  and  sixty-seven  cents; 
three  hundred  dollars  to  be  paid  on  the  seventeenth  of  the  same 
month,  possession  of  the  premises  to  be  given  to  the  defendant 
on  the  thirtieth,  and  the  balance  of  the  purchase  money  to  be 
paid  December  22,  following,  when  the  deed  was  to  be  executed. 
A  witness  testified  that  on  the  seventeenth,  defendant  went  to 
Otto,  and  expressing  some  dissatisfaction  at  the  sale,  the  latter 
said  that  it  was  uncertain  whether  his  principal  would  affirm  the 
agreement,  whereupon  defendant  replied  that  that  was  the  day 
for  the  payment  of  the  three  hundred  dollars,  and  if  it  were  not 
settled  then  whether  or  not  he  was  to  have  the  land,  he  would 
have  nothing  more  to  do  with  it.  Otto  answered,  if  you  do  not 
take  the  place  now,  you  will  be  sorry  for  it  hereafter.  The  wit- 
ness cpuld  not  say  that  Tees  tendered  the  three  hundred  dollars, 
but  believed  he  had  it  in  his  pocket. 

Afterward,  between  the  seventeenth  and  twenty-fifth,  Ewing 
assented  to  the  agreement,  and  tendered  possession  on  the 
thirtieth,  and  a  deed  on  the  twenty-second  December,  both 
which  the  defendant  refused.  The  premises  were  then  sold  for 
a  less  sum  than  that  agreed  to  be  paid'  by  Tees,  and  for  the 
,  breach  of  the  contract  this  action  was  brought. 

A  point  of  law  was  reserved,  whether,  under  the  circum- 
stances of  the  case.  Otto's  authority  should  not  have  been  in 
vmting;  and  the  question  of  fact  as  to  the  tender  of  the  three 
hundred  dollars  was  submitted  to  the  jury,  who  found  for  the 
plaintiff  two  hundred  and  eighty-three  dollars  and  twenly-one 
cents  damages. 

Ewing  and  SargerU,  for  the  plaintiff,  contended  that  as  the 
section  of  the  English  statute  relative  to  parol  agreements  for 
sale  of  land  had  been  omitted  from  the  Pennsylvania  statute, 
such  agreement  would  support  an  action  for  damages,  a  fortiori^ 
parol  aathority  to  an  agent  to  agree:  Sugden,  66;  BeU  v.  An- 
drews^  4  Dall.  152;  and  that  tlie  most  required  by  the  statute  of 
frauds  was,  that  the  instrument  should  be  signed  by  the  party 
to  be  charged  or  his  agent:  Hatton  v.  Qray^  2  Chan.  Oa.  164; 
Fowle  v.  Freeman^  9  Ves.  Jun.  351. 

MeredUh  and  S.  Levy  contended  that  the  spirit  of  the  Penn- 
sylvania statute  was  not  to  have  any  agreement  concerning  lauds 
rest  upon  parol  evidence:  Nicholson's  Lessee  v.  Mifflin,  2  Dall. 
246.    It  is  essential  for  the  party  signing  to  have  some  evidence 
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in  his  bands  of  the  aoquiescenoe  of  the  other  party:  1  Pow. 
Coni  286.  Defendant  retracted  his  promise  before  it  was  ao« 
cepted  by  the  plaintiff:  1  Pow.  Cont.  544;  Payne  v.  Cave^  2 
Dall.  246.  The  contract  was  not  mutual:  Cooke  v.  Oxley,  3  T. 
B.  649.  Counsel  further  argued  that  by  Tirtae  of  the  words 
"  under  the  circumstances/'  in  the  question  reserred^  they  could 
move  for  a  new  trial ,  which  the  court,  in  its  discretion^  might 
grant,  though  the  four  days  prescribed  by  statute  in  which  to 
make  such  a  motion  had  expired. 

TiLOHMAN,  0.  J.  This  cause  was  tried  before  Judge  Yeates, 
at  nisiprius,  in  December,  1808,  and  on  the  trial  a  point  was 
reserved  on  which  it  is  now  brought  before  the  court.  The  ac- 
tion was  brought  to  recover  damages  for  breach  of  a  written 
agreement,  by  which  the  defendant  engaged  to  purchase  a  tract 
of  land,  the  property  of  plaintiff.  The  agreement  was  signed 
by  the  .defendant,  and  by  Jacob  S.  Otto,  who  was  alleged  by 
the  plaintiff  to  be  his  agent  It  was  objected  by  defendant  that 
supposing  Otto  to  be  the  agent,  it  was  necessary  that  his  au- 
thority from  the  plaintiff  should  have  been  in  vmting.  The 
point  reserved  by  the  judge  was  '*  whether,  under  the  circum- 
stances of  the  case,  J.  S.  Otto  should  not  have  been  authorized 
in  vmting  to  make  the  contract  on  which  the  suit  was  brought 
to  recover  damages."  The  facts  in  the  cause  were  to  be  decided 
by  the  jury,  taking  it  for  granted  that  the  authority  need  not  be 
in  vmting. 

The  act  of  assembly  **  for  the  prevention  of  frauds  and  per- 
juries,'' on  which  this  point  arises  provides,  that  **  all  leases, 
estates,  interests  of  freehold,  or  term  of  years,  or  any  uncertain 
interest  of,  in,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments,, or  hereditaments,  made  or  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  m<^TriTig  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  vmting,  shall  have  the  force  and 
effect  of  leases  or  estates  at  vnll  only,  and  shall  not,  either  in 
law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  except  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof." 

It  is  evident  that  this  provision  extends  only  to  the  estate  in- 
tended to  be  passed.  No  estate  in  lands  shall  be  conveyed  by 
one  person  to  another  unless  the  agent  is  authorized  by  writing. 
But  it  is  one  thing  to  convey  an  estate,  and  another  and  very 
different  thing  to  make  an  agreement  that  you  will  convey  it. 
It  might  be  good  policy  to  establish  certain  solemnities,  without 
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which  the  tiUe  of  land  could  not  be  transferred^  because  the 
peace  and  happiness  of  society  are  promoted  by  the  clearness 
and  facility  with  which  the  titles  of  real  estate  may  be  ascer- 
tainedy  and  by  preventing  those  frauds  and  perjuries  which 
would  inevitably  take  place,  if ,  after  a  great  length  of  time,  it 
was  permitted  to  establish  a  title  by  parol  evidence  only. 
Whereas,  an  action  for  damages  for  not  performing  a  contract 
is  of  much  less  moment.  The  jury  may  give  such  damages  as 
under  the  circumstances  of  each  case  may  appear  reasonable, 
and  these  damages  will  often  be  very  small,  and  there  is  less 
danger  of  perjury,  because  those  actions  are  limited  so  that 
they  must  be  commenced  in  six  years.  I  should  think  the  case 
sufficiently  clear  if  it  was  taken  upon  the  act  of  assembly,  with- 
out  any  other  consideration;  but  it  is  still  clearer  when  we  turn 
to  the  English  statute  of  frauds  and  perjuries:  29  Car.  IE,  c.  8. 
It  is  plain  that  our  legislature  had  that  statute  before  them 
when  they  framed  the  act  in  question;  because  that  part  of  our 
law  which  I  have  recited  is  copied  very  nearly  verbatim  from 
the  English  law.  But  there  is  a  total  omission  of  the  fourth 
section  of  the  English  statute,  which  enacts  that  no  action  shall 
be  brought  to  recover  damages  upon  any  "  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning the  same,  unless  the  agreement  on  which  it  is  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  char^fed  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.^'  It  is  impossi- 
ble that  this  omission  should  have  been  accidental.  It  must 
have  been  intended  to  leave  the  conmion  law  unaltered  as  to 
the  redress  which  affords  for  breach  of  a  parol  contract  by  re- 
covery of  damages.  Agreeable  to  this  construction  is  the  sen- 
timent expressed  by  this  court  in  the  case  of  Bell  v.  Andrews, 
A  Dall.  162,  although  the  point  now  in  contest  is  different  from 
that  which  was  then  before  them.  The  same  construction  has 
been  given  in  several  oases  at  nisi  priiis,  in  which  damages  have 
been  recovered  on  parol  contracts  for  sale  of  lands. 

But  the  defendant's  counsel  have  contended  that  if  the  opinion 
of  the  court  on  the  reserved  point  is  against  them,  they  ought 
to  have  a  new  trial;  because  they  proved  to  the  jury  that  Otto 
had  no  authority  to  make  the  sale  at  the  time  the  writing  was 
signed,  nor  at  tiie  time  when  the  first  payment  was  to  have  been 
made  by  the  defendant.  In  the  first  place  it  must  be  remarked, 
that  no  motion  for  a  new  trial  was  made,  and  the  four  days  for 
making  it  are  out,  so  that  no  motion  can  now  be  received.    It 
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has  been  urged,  that  still,  if  the  court  perceive  by  the  judge's 
report  of  this  case,  that  manifest  injustice  has  been  done  to  the 
defendant,  they  will  take  tlie  matter  up  themselves,  and  order 
a  new  trial.  All  that  I  shall  saj  at  present  is,  that  it  must  be 
an  exceedingly  clear  error  indeed  that  should  induce  me  to  in* 
terfere,  after  the  four  days  have  expired  without  a  motion  for  a 
new  trial.  Nor  will  I  commit  myself  by  saying  whether  or  not 
I  should  think  myself  justified  in  doing  so,  in  any  case  of  a  civil 
nature.  It  is  enough,  that  in  the  present  case  I  am  by  no 
means  satisfied  that  any  injustice  has  been  done  to  the  defend- 
ant. There  is  no  proof  that,  as  his  counsel  contend,  he  ten- 
dered the  money  due  for  the  first  payment,  and  that  Otto  re- 
fused to  receive  it  because  the  plaintiff  had  not  ratified  the  con- 
tract; nor  even  that  he  had  the  money  ready  to  tender.  The 
testimony  of  the  witness,  on  whom  he  relies  to  prove. that  Otto 
said  he  had  no  authority  to  make  the  sale,  is  not  free  from  con- 
siderable inconsistency.  It  was  established  beyond  doubt,  that 
as  soon  as  the  plaintiff  was  informed  of  the  contract,  which  was 
not  more  than  ten  days  from  its  making,  he  gave  his  assent  to; 
that  possession  was  offered  to  the  defendant  on  the  tliirtieth 
of  November,  the  day  appointed  for  that  purpose;  and  that  at 
the  time  fixed  for  making  the  last  payment,  the  plaintiff  tendered 
the  defendant  a  deed  of  conveyance  in  fee- simple.  Thus  every 
act  of  the  plaintiff  tended  to  a  faithful  performance  of  his  part 
of  the  agreement;  while  the  defendant's  whole  conduct  evinced 
an  intention  to  fly  off.  And,  what  has  great  weight  with  me, 
Judge  Yeates,  before  whom  the  cause  was  tried,  and  who  had  a 
better  view  of  the  evidence  than  we  now  have,  is  well  satisfied 
that  injustice  has  not  been  done  by  the  verdict.  My  opinion, 
therefore,  is  that  a  new  trial  should  not  be  granted. 

Yeates  and  BRAOKEiVBiDaB,  JJ.,  concurred. 

Smtth,  J.,  concurred  as  to  the  validity  of  the  contract,  but, 
from  the  drcumstanoes,  he  thought  a  new  trial  ought  to  be 
granted. 

Hughes  v.  Heiser. 

(lBimniT»463.] 
OONSSQUENTIAL  DAMAGE  OCCASIONED  BY  NUISAKCB.^To  Sllpport  aSI 

action  on  the  case  for  damage  sastained  by  a  common  nuisance  it  is  not 
necessary  that  the  damage  ehotild  have  been  direct,  it  is  sufficient  if  it 
was  consequential. 
Special  Damage  Sufficiently  Aveered.— The  plaintiff  declared  that 
he  had  prepared  rafts  with  intent  to  navigate  them  do\yn  a  river  which 
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was  oonstitated  a  pnUio  highway,  and  that  he  did  navigate  them  until 
ho  came  to  a  dam  erected  by  the  defendant*  by  which  he  was  preyented 
from  passing  down  the  river  with  his  rafts.  It  was  held  that  this  was 
a  sufficient  averment  of  special  damage  to  support  an  action. 

Wbit  of  error  from  the  common  pleas  of  Berks  county. 
Heiser,  the  plaintiff  below,  brought  an  action  against  Hughes 
for  obstructing  the  navigation  of  the  Big  Schuylkill.  Plaintiff 
declared  that  the  Big  Schuylkill  had  been  made  a  public  high- 
way within  certain  limits  for  the  passage  of  boats  and  rafts  by 
an  act  of  assembly,  which  reserved  to  persons  owning  lands 
upon  the  river  the  power  still  to  erect  dams,  provided  such  dams 
were  constructed  so  as  not  to  obstruct  navigation;  that  defend- 
ant built  a  dam  across  the  river  within  the  prescribed  limits  and 
vdthout  proper  slope  or  locks,  thereby  obstructing  navigation; 
that  plaintiff,  after  the  passage  of  the  act  of  assembly,  made 
three  large  rafts  and  floated  the  same  down  the  Big  Schuylkill 
to  defendant's  dam;  that  by  reason  of  this  dam,  plaintiff  was 
prevented  from  passing  further  down  the  river  with  his  rafts  to 
his  damage  in  two  hundred  dollars.  The  jury  found  a  verdict 
for  the  plaintiff  and  assessed  the  damages  at  forty  pounds. 

Evans  and  IngersoU  contended,  on  behalf  of  the  plaintiff  in 
error,  that  the  dam  was  a  common  nuisance:  Co.  Litt.  56a;  8 
Bl.  Com.  219;  and  the  action  in  this  case  could  not  be  main- 
tained as  particular  and  direct  damages  had  not  been  alleged: 
Paine  v.  Paririch,  Carth.  194;  Hubert  v.  Oroves,  1  Esp.  148;  BulL 
N.  P.  26.  Moreover  the  damages  should  have  been  laid  with  a 
per  quody  and  special  damages  will  not  be  presumed  even  after 
verdict  unless  it  be  a  necessary  implication  from  the  facts  stated 
in  the  declaration:  SpieresY.  Parker,  1 T.  R.  141;  Bishop  v.  Hay- 
ward,  4  T.  R.  470;  StenneU  v.  Hogg,  1  Saund.  228c. 

DaUaa,  for  the  defendant,  insisted  that  special  damages  had 
been  set  forth  in  the  declaration,  that  it  was  only  material  for 
the  persons  suing  to  have  sustained  damage  not  common  to  all 
others:  WUliam^a  case,  6  Rep.  73.  The  obstructing  a  road  so 
as  to  necessitate  taking  a  circuitous  route,  was  held  actionable 
in  Hart  v.  Bassett,  4  Vin.  519,  pi.  7;  Iveson  v.  Moore,  12  Mod. 
269.  Damages  are  necessarily  implied  from  the  facts  stated  in 
the  declaration. 

By  Court,  Tilghman,  C.  J.  This  cause  comes  before  the  court 
on  a  writ  of  error  to  the  common  pleas  of  Berks  county.  It  is 
an  action  on  the  case  for  damages  occasioned  to  Heiser,  the 
plaintiff  below,  who  is  defendant  in  error,  by  the  defendant's 
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obstmeting  the  naTigation  of  the  Big  SohuyUdU,  which  was 
made  a  pablio  highway  bj  act  of  aflsemblj.  The  plaintiff  in 
error  contends  that  the  declaration  contains  no  cause  of  action, 
because  it  shows  no  special  damage  sustained  by  the  plainfifl 

below. 

^^  • 

The  general  principle  has  been  always  agreed,  that  for  an 
obstruction  to  a  highway  which  is  a  common  nuisance,  an  action 
cannot  be  supported  but  by  a  person  who  has  suffered  some 
special  damage.  But  in  the  application  of  this  rule  to  the 
different  cases  which  have  arisen,  there  have  been  decisions 
which  are  not  to  be  reconciled.  In  Hart  y.  Basset,  33  Car.  U, 
Sir  T.  Jones,  156,  an  action  was  supported  by  a  person  entitled 
to  receive  tithes,  who  in  consequence  of  an  obstruction  in  the 
highway,  was  forced  to  carry  his  tithes  by  a  circuitous  route. 
The  declaration  alleged  that  he  was  forced  to  carry  them  by  a 
longer  and  more  difficult  way,  and  no  other  damage  was  shown. 
In  Paine  v.  Partrich,  3  Wm.  and  Mary,  Cartb.  106,  the  court 
are  made  to  say,  that  if  by  a  common  nuisance  a  man  is  delayed 
in  his  journey,  by  reason  whereof  he  is  damnified,  and  some 
important  affidr  neglected,  an  action  does  not  lie,  because  to 
support  an  action  the  damage  must  be  direct,  and  not  conse- 
quential; as,  for  instance,  the  loss  of  his  horse  or  some  corporal 
hurt.  Such  seems  to  have  been  the  opinion  of  Holt,  0.  J.,  in 
Iveson  V.  Moore,  10  Wm.  HI,  Carth.  451,  where  the  plaintiff 
alleged  that  he  had  a  great  quantity  of  coals  (he  being  possessed 
of  a  colliery  and  a  coal  mine),  which  he  was  prevented  from 
carrying  in  his  carts  and  carriages  by  reason  of  an  obstruction 
in  the  highway  raised  by  the  defendant.  One  of  the  other 
justices  of  the  king's  bench  agreed  with  Holt,  but  the  two  others 
were  against  him.  In  consequence  of  this  difference  of  opinion, 
the  case  was  laid  before  all  the  judges  on  a  consultation  in  the 
exchequer  chamber,  and  they  were  of  opinion  the  action  lay. 
Willes'  Bep.  74,  note  a.  In  Chichester  v.  Lethbridge,  11  Geo. 
II,  Willes,  71,  the  plaintiff  averred  that  at  divers  times  between 
two  certain  days,  he  was  traveling  in  his  coach  in  a  certain 
highway,  but  the  defendant  obstructed  the  said  way  by  b^irs, 
post-trenches,  etc.,  and  in  his  proper  person  withstood  the 
plaintiff  from  removing  and  abating  the  obstruction,  so  that  the 
plaintiff  then,  and  hitherto,  could  not,  and  cannot,  have  or  use 
the  said  way  as  he  ought,  to  his  damages  forty  pounds.  The 
court  were  of  opinion  that  particular  damages  were  assigned 
sufficient  to  support  the  action,  and  cited  Hart  v.  Basset  in  sup« 
port  of  their  opinion.    They  said  this  case  was  stronger  than 
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Hart  Y.  Basset,  in  two  pariiouIar8»  one  of  which  was  **  that  it 
was  expressly  laid  that  the  plaintiff  was  attempting  to  travel 
the  road,  but  could  not  by  reason  of  the  obstructions."  This 
case  of  Chichester  v.  Lethbridge;  appears  to  be  the  last  adjudged 
in  Engjland  on  the  subject,  prior  to  our  revolution.  Since  the 
revolution,  the  case  of  Hubert  v.  Graves,  shortly  reported  in  1 
1^.  148,  has  been  adjudged  in  express  contradiction  to  Hart 
I.  Basset.  This  case  of  Hubert  v.  Oroves  is  no  authority  here, 
ind  no  further  to  be  regarded  than  its  intrinsic  merit  demands. 
Chere  is  no  occasion,  however,  to  decide  to  which  of  these  cases 
the  court  inclines,  because  they  think  the  case  before  them 
stronger  than  either.  The  plaintiff  has  averred  that  he  had 
procured  a  large  quantity  of  boards  and  timber,  and  made  them 
into  rafts  to  bring  down  the  river;  that  he  seized  the  oppor- 
tunity of  a  flood,  and  did  come  down  as  far  as  the  obstruction, 
and  was  there  stopped  by  the  obstruction.  It  is  certain  that  he 
must  have  suffered  special  damage,  and  the  jury  have  found  so; 
and  if  he  has,  it  is  immaterial  whether  it  was  immediate  or  con- 
sequential. 

The  court  are  of  opinion,  therefore,  that  the  judgment  in  the 
court  below  was  rightly  given  for  the  plaintiff,  and  must  be 
affirmed. 

Judgment  affirmed. 


Watson's  Lessee  v.  Bailey. 

[1  Bonn,  470.1 

Devjbctivk  Acknowledombnt  bt  Fbhe  CovBBT.^Where  a  statute  n» 
quired  that  the  wife  should  be  examined  separate  and  apart  from  her 
husband,  and  that  the  full  contents  of  a  deed  or  conveyance  shall  be 
read  or  otherwise  made  known  to  the  wife,  and  the  certificate  of  ac- 
knowledgment by  the  judge  of  the  common  pleas  indorsed  on  a  deed 
of  the  wife's  land  by  husband  and  wife,  stated  that  they  "personally 
appeared  before  him,  and  acknowledged  the  indenture  to  be  their  acv 
and  deed,  and  desired  the  same  to  be  recorded,  she  being  of  full  ag(\ 
ZiSid  by  him  examined  apart,"  it  was  held  that  this  was  not  sufficient 
to  pass  the  wife's  estate. 

Pabol  Testimony  Inadmissible  to  Support  Ceetificate. —Parol 
declarations  of  the  wife  are  inadmissible,  showing  that  she  executed 
the  deed  Tolimtarily,  and  that  if  it  were  not  sufficient,  she  would  exe- 
cute and  acknowledge  it  again,  or  do  any  other  act  to  make  the  deed 
good. 

Appeal  from  an  order  of  the  circuit  court  of  Lancaster^county 
refusing  defendant's  motion  for  a  new  trial  in  an  action  of  eject- 
ment brought  by  the  lessee  of  Watson  and  wife.    Mrs.  Watson 
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claimed  the  premises  as  heir  at  law  of  Margaret  Meroer,  in 
whom  the  title  was  formerly  Tested.  The  defendants  also  de- 
rived title  from  Margaret  Mercer  by  Tirtae  of  a  deed  of  bargain 
and  sale,  executed  by  her  and  her  husband  to  one  Thompson, 
who,  on  the  same  day,  reoonveyed  the  premises  to  the  husband, 
of  whom  the  defendants  were  heirs.  The  deed  to  Thompson 
bore  the  following  acknowledgment:  ''Lancaster  county,  88. 
Personally  appeared  before  me  the  subscriber,  one  of  the 
justices  of  the  court  of  common  pleas  for  the  county  aforesaid, 
the  within  named  James  Mercer  and  Margaret,  his  wife,  and 
acknowledged  the  aboTe  written  indenture  to  be  their  act  and 
deed,  and  desired  that  the  same  might  be  recorded.  She,  the 
said  Margaret,  being  of  full  age,  and  .by  me  examined  apart. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  Ihirtieth  day  of  May,  Anno  Domini  1785."  The  chief 
justice  before  whom  the  cause  was  tried  held  that  the  acknowl- 
edgment was  defective,  and  that  the  deed  did  not  pass  the  wife's 
estate;  and  also  overruled  evidence  o£fered  by  the  defendant 
of  parol  declarations  of  the  wife  that  she  executed  the  deed 
voluntarily,  and  that  if  it  yns  not  good  she  would  acknowledge 
it  over  again. 

The  jury  found  for  the  plaintiff,  and  from  the  order  denying 
defendant's  motion  for  a  new  trial  an  appeal  was  taken  to  this 
court. 

The  su£Scienoy  of  the  acknowledgment  turned  upon  the  con- 
struction of  an  act  of  assembly  of  twenty-fourth  February,  1770, 
entitled  "  an  act  for  the  better  confirmation  of  the  estates  of  per- 
sons holding  or  claiming  under /ernes  covert  ^  and  for  establishing 
a  mode  by  which  husband  and  wife  may  hereafter  convey  their 
estates.''  The  first  section  declares  valid  those  conveyances 
made  to  bona  fide  purchasers  for  valuable  consideration,  under 
the  usages  theretofore  existing.  The  second  section  then  re- 
cites: "  And  in  order  to  establish  a  mode  by  which  husband 
and  wife  may  hereafter  convey  the  estate  of  the  wife,  be  it  en- 
acted that  where  any  husband  and  wife  shall  hereafter  incline 
to  dispose  of  and  convey  the  estate  of  the  wife,  or  her  right  of, 
in  or  into  any  lands,"  etc.,  it  shall  be  lawful  for  them  to  make,  * 
seal,  etc.,  any  grant,  bargain  and  sale,  etc.,  of  lands,  and  after 
such  execution,  appear  before  a  judge  of  the  supreme  court,  or 
justice  of  the  common  pleas,  for  the  county  in  which  the  lands 
are  situated,  to  acknowledge  such  conveyance,  and  said  judge 
or  justice  is  authorized  and  required  to  take  the  acknowledg- 
ment; ''  in  doing  whereof,  be  shall  examine  the  wife  separate 


Digitized  by 


Google 


464  Watson's  Lbsskb  t;.  Bulet.  (Tenn. 

and  apart  from  her  husbaDd,  and  shall  read,  or  otherwise  make 
known,  the  full  contents  of  such  deed  or  conyeyance  to  the  said 
wife;  and  if  upon  snch  separate  examination  she  shall  declare 
that  she  did  Toluntarilj  and  of  her  own  free  will  and  accord, 
seal,  and  as  her  act  and  deed  deliver  the  said  deed  or  convey- 
ance, without  any  coercion  or  compulsion  of  her  said  husband," 
such  deed  or  conyeyance  is  declared  to  be  good  and  valid  in 
law  to  all  intents  and  purposes,  as  if  the  vnfe  had  been  sole, 
''any  law,  usage,  and  custom  to  the  contrary  in  anywise  not- 
withstanding:" 1  St.  Laws,  636. 

Montgomery  and  TUghman,  for  the  appellants,  maintained  that 
the  act  of  1770  made  no  distinction  between  deeds  to  pass  the 
wife's  contingent  right  of  dower,  and  deeds  to  pass  her  sepa- 
rate estate;  and  the  present  form  of  certificate  is  almost  uaiver- 
sally  indorsed  on  deeds  to  bar  her  dower.  There  has  existed 
a  usage  in  this  respect,  validated  by  the  act  of  1770,  for  femes 
covert  to  pass  their  estate  by  a  simple  bargain  and  sale  before 
sale,  and  the  wife  to  make  an  acknowledgment  separate  and 
apart  from  her  husband  without  more.  But  admitting  a  new 
mode  is  pointed  out  by  the  act,  what  does  the  act  direct  ?  That 
the  justice  shall  do  certain  things,  but  not  that  he  shall  recite 
all  he  does.  The  only  thing  wanting  is,  that  he  made  known  to 
her  the  contents,  and  this  is  to  be  presumed.  It  is  a  principle, 
that  where  the  law  intrusts  a  j  udicial  officer  with  power  to  do  a 
certain  particular,  everything  forming  that  particular  is  pre- 
sumed to  have  been  done.  Here  he  has  certified  the  separate 
examination,  which  includes  the  making  known  the  contents 
and  her  declaration  that  she  acts  without  coercion.  Credit 
should  be  given  to  justices  of  the  peace  that  they  have  done 
right  in  the  execution  of  their  power:  The  Queen  v.  Simpson,  10 
Mod.  B82. 

Hopkins,  for  the  appellee.  Whatever  in  common  cases  may 
be  the  presumption  in  favor  of  justices,  none  is  ever  made  as  to 
the  deed  of  a  married  woman ;  for  the  general  presumption 
being  that  such  a  deed  is  void,  it  is  essential  that  those  things 
•which  constitute  its  validity  should  manifestly  appear  on  it. 
The  defendants'  title  is  defective,  even  upon  the  ground  of 
usage,  as  they  are  not  bona  fide  purchasers  for  a  valuable  con- 
sideration ;  the  deed  of  the  husband  and  wife  was  only  to  secure 
the  fee  in  the  husband.  The  contest  is  between  an  hceres  facttis 
and  an  hceres  natus;  an  equity  will  never  aid  a  defective  convey- 
ance to  transfer  an  estate  from  the  latter  to  the  former.     From 
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ihe  preamble  it  is  manifest  that  deeds  to  bar  dower  are  not 
included.  If  the  contents  are  presumed  to  have  been  known, 
and  the  requisite  declarations  to  have  come  from  the  wife,  it  is 
idle  to  make  a  record  of  any  part  of  the  proceeding.  A  mere  cer- 
tificate that  the  parties  had  been  before  the  justice  would  be 
sufficient  grounds  for  presumption.  Another  answer  to  the  doc- 
trine of  presumption  is,  that  where  a  magistrate  sets  out  a 
proceeding  manifestly  defectiTe,  the  law  is  not  at  liberty  to 
presume  that  he  has  done  right  in  the  execution  of  his 
power;  he  may  have  had  the  law  in  his  eye,  but  he  has  either 
misunderstood  or  disregarded  it.  No  subsequent  declaration  of 
the  wife  can  validate  the  certificate.  What  the  wife  says  upon 
the  subject  must  be  said  before  the  proper  officer,  apart  from 
the  husband,  and  be  so  certified. 

Yeates,  J.  This  is  an  appeal  from  the  decision  of  the  circuit 
court  of  Lancaster  county,  overruling  a  motion  for  a  new  trial. 
The  facts  of  the  case  are  shortly  these:  Sarah,  one  of  the  les- 
sors of  the  plaintiff,  claimed  as  the  sister  and  heir  at  law  of 
Margaret  Mercer,  who  died  vrithout  having  had  issue  by  her 
husband,  James  Mercer.  Mrs.  Mercer  was  seised  of  the  lands 
in  her  own  right.  On  the  thirtieth  May,  1785,  James  Mercer  and 
Margaret,  his  wife,  executed  a  conveyance  of  the  premises  to 
Nathan  Thompson  in  fee-simple,  in  consideration  of  eight  hun- 
dred pounds,  and  on  the  same  day,  as  is  indorsed  on  the  deed, 
they  appeared  before  Henry  Slaymaker,  one  of  the  justices  of 
the  court  of  common  pleas  for  Lancaster  county,  and  *'  acknowl- 
edged the  within  written  indenture  to  be  their  act  and  deed, 
and  desired  that  as  such  the  same  might  be  recorded;  she,  the 
said  Margaret,  being  of  full  age  and  by  the  said  justice  exam- 
ined apart"  This  the  justice  certified  under  his  hand  and  seal. 
If  the  conveyance  divested  the  said  Margaret  Mercer  of  her 
legal  title  to  the  lands,  the  plaintiff  was  not  entitled  to  recover 
them,  and  the  defendants  would  be  entitled  to  a  new  trial. 
The  validity  of  the  conveyance,  it  is  agreed,  depends  upon  the 
true  construction  of  the  act  of  assembly,  passed  on  the  twenty- 
fourth  February,  1770,  entitled  "  an  act  for  the  better  confirm- 
ation of  the  estates  of  persons  holding  or  claiming  under  ferne^^ 
covert,  and  for  establishing  a  mode  by  which  husband  and  wife 
may  hereafter  convey  their  estates:"  1  St.  Laws,  535.  The 
preamble  of  the  act  recites  that  "it  had  been  theretofore  the 
custom  and  usage  ever  since  the  settlement  of  this  province  in 
transferring  the  estates  of  femes  covert,  in  many  cases,  for  the 
husband  and  wife  to  execute  the  deed  or  conveyance  in  the 
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presence  of  witnesses  only;  and  in  other  cases,  after  sach  eze- 
cation,  to  acknowledge  the  same,  the  said  wife  bein^  separate 
and  apart  from  her  hasband  examined;  bj  means  whereof  a 
▼eiy  great  number  of  bona  fide  purchasers  for  a  valuable  consid- 
eration had  become  the  just  and  equitable  owners  and  pos- 
sessors of  such  estates."  It  then  goes  on  to  provide  that  such 
grants,  deeds,  etc.,  theretofore  bona  fide,  made  and  executed  by 
husband  and  wife  in  manner  aforesaid,  shaU  be  good  and  valid 
in  law. 

There  can  be  no  doubt  that  the  decisions  in  this  court,  in  the 
Lessee  of  Davy  and  Wife  v.  Turner,  in  September  term,  1764, 
where  there  was  an  acknowledgment  by  baron  and  feme,  and 
which  was  carried  by  appeal  to  Uie  king  in  council  (1  Dall.  11), 
and  in  Lloyd's  Lessee  v.  Taylor,  in  April,  1768,  where  there  was 
no  acknowledgment  (1  Dall.  17),  gave  birth  to  this  law.  These 
decisions  were  founded  on  a  principle  highly  conducive  to  the 
peace  of  society,  that  communis  error  facUjus,  The  law  in  the 
first  section  having  put  such  bona  fide  purchasers  in  a  state  of 
perfect  securiiy,  proceeds  to  establish  a  rule  for  future  cases. 
It  declares  that  ''where  any  husband  and  wife  shall  thereafter 
incline  to  dispose  of  and  convey  the  estate  of  the  wife,  or  her 
right  of,  in  or  to  any  lands,  tenements  or  hereditaments  what- 
soever," it  shall  and  may  be  lawful  for  the  husband  and  wife 
to  execute  any  grant,  etc.,  and  to  acknowledge  the  same  in  the 
mode  x>ointed  out  by  the  act,  which  is  thereby  declared  to  be 
good  and  valid  in  law  to  all  intents  and  purposes,  as  if  the  said 
wife  had  been  sole  and  not  covert. 

It  has  been  contended  that  the  acknowledgment  herein  di- 
rected extends  to  such  deeds  wherein  the  wife  joins  the  husband 
to  bar  her  of  dower,  equally  with  those  which  she  before  held 
in  her  own  right;  and  that  a  practice  founded  on  the  former 
loose  mode  of  taking  acknowledgments  has  been  continued, 
which  it  would  be  highly  mischievous  and  inconvenient  now  to 
impeach,  and  that  common  usage  has  expounded  the  act. 

If  the  first  remark  rested  on  solid  grounds,  I  should  long 
pause  before  I  adopted  a  construction  which  eventually  might 
unsettle  many  estates.  The  maxim  of  **  communis  error  facU 
jus'*  has  gre^t  weight  with  me,  where  the  most  injurious  conse- 
quences would  flow  from  counteracting  it.  I  admit  that  the 
words  standing  by  themselves  might,  from  their  generality,  be 
supposed  to  comprehend  cases  wherein  the  wife  releases  her 
contingent  interest  of  dower;  but  the  whole  section  must  be  read 
together  in  order  to  collect  the  true  meaning  of  the  legislatiure. 
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They  distinctly  express  fheir  intention  and  the  ohjeot  of  their 
provision  in  the  beginning  of  the  sentence  thns:  '*  And,  in  or- 
der to  establish  a  mode  by  which  husband  and  wife  may  here- 
after convey  the  estate  of  the  wife,  be  it  enacted/'  etc.  The 
words,  therefore,  '*  such  deeds,"  which  are  twice  mentioned  in 
the  Bubseqaent  part  of  the  section,  evidently  refer  to  deeds 
whereby  the  estate  of  the  wife  is  conveyed,  and  no  other.  This 
law  had  two  distinct  objects  in  view;  the  quieting  and  securing 
the  tities  of  purchasers  of  the  lands  of  married  women,  undor 
the  ancient  usage,  and  prescribing  a  new  method  of  conveying 
them,  instead  of  the  tedious  and  expensive  ceremony  of  fines  at 
common  law;  and  both  the  tiUe  and  preamble  of  the  act 
strongly  negative  the  construction  set  up  by  the  defendant's 
counsel.  I  cannot,  therefore,  bring  myself  to  believe  that  the 
law  under  consideration  had  any  eflTecton  the  acknowledgments 
pointed  out  by  the  act  of  1716:  1  St.  Laws,  109.  '*  No  doubts 
had  arisen  whether  deeds  so  acknowledged  were  not  sufficiently 
valid  in  law  to  transfer  and  pass  the  possible  interest  of  the 
wife,*'  in  case  she  survived  her  husband,  to  lands  held  by  him 
during  the  intermarriage.  The  act  of  eighteenth  March,  1776, 
1  St.  Laws,  708,  entitled  ''  a  supplement  to  the  act  entitied  an 
act  for  acknowledging  and  recording  of  deeds,"  also  x>oints  out 
acknowledgments  without  prescribing  their  form.  I  presume  it 
will  not  be  contended  that  the  words  of  the  act  of  1770,  as  to 
acknowledgments,  are  adopted  by  this  latter  act.  Thinking 
then,  as  I  do,  that  this  law  of  twenty-fourth  February,  1770,  is 
susceptible  of  no  other  construction  than  that  which  I  have 
mentioned,  if  I  am  correct  therein,  the  mischievous  conse- 
quences which  it  is  apprehended  may  flow  from  the  usual  mode 
of  taking  acknowledgments  cannot  arise.  It  is  by  no  means  a 
very  general  practice  for  married  women  to  transfer  the  lands 
which  they  hold  in  their  own  right;  and  the  acknowledgments 
of  such  conveyances  have  in  general  been  correct. 

I  do  not  take  a  literal  strict  adherence  to  the  very  words  of 
the  act  to  be  essentially  necessary  in  these  cases;  but  the  sub- 
stantial requisites  by  which  the  rights  of  married  women  were 
intended  to  be  guarded  by  the  legislature  should  be  pursued. 
Lord  Hardwicke  has  somewhere  said  that  the  wife  may  be  in- 
timidated by  crueliy  on  the  part  of  the  husband,  as  well  as 
seduced  by  his  flattery  and  extreme  kindness,  to  do  acts  which 
on  more  mature  deliberation  she  would  totally  disapprove  of. 
In  this  acknowledgment  her  consent  to  the  deed  is  not  ex- 
pressed by  the  justice  which  alone  could  give  it  validity  without 


Digitized  by 


Google 


168  Watson's  Lesskb  t;.  Bailby.  [Penn. 

adTerting  to  smaller  matiers.  We  may  regret  that  the  unskill- 
fulness  or  negligence  of  the  Borivener  had  led  to  this  error;  but 
we  are  bound  to  say  ita  lex  Bcripia  est,  and  the  party  must  abide 
by  consequences  of  his  own  acts. 

It  has  been  contended  that  we  should  give  credit  to  a  cer- 
tificate of  a  judge  of  the  common  pleas  in  the  execution  of  his 
powers;  and  he  having  certified  here  that  he  had  taken  the 
acknowledgment,  omnia  prcBSumuntur  esse  rile  acta;  and  that 
parol  testimony  was  o£Eered  to  the  circuit  court  of  the  declara- 
tions of  Mrs.  Mercer,  at  other  times,  of  her  perfect  freedom  of 
will  in  executing  the  conveyance,  and  that  she  would  join  in 
any  other  act  in  confirmation  of  her  deed.  This,  it  is  said, 
comes  in  aid  of  the  legal  presumption  and  removes  every  pre-' 
sumption  to  the  contrary.  To  this  I  answer,  she  should  have 
appeared  before  a  proper  tribunal  and  declared  her  consent, 
separate  and  apart  from  her  husband,  in  the  manner  pointed 
out  by  the  laws  of  the  country.  Such  parol  testimony  ought 
not  to  be  received.  It  leads  to  great  uncertainty  and  mischief 
in  tracing  titles  to  real  estates  at  a  distant  day.  Our  law  is  a 
system  of  policy.  It  is  adapted  to  our  local  situation  and  the 
common  safety.  In  England,  the  rights  of  a  married  woman 
to  lands  can  only  be  passed  by  the  medium  of  a  fine.  Her  ex- 
amination must  ever  appear  on  the  writ;  and  if  the  judge  dogibts 
of  her  age  he  may  examine  her  upon  oath:  2  Inst.  515.  These 
regulations  guard  the  interests  of  the  wife  as  far  as  human 
prudence  can  effect  that  object.  The  act  of  1715  directs  that 
the  justice  shall  certify  the  acknowledgment  or  proof  on  the 
back  of  the  deed  under  Lis  hand  and  seal,  together  with  the 
day  and  year  when  the  same  was  made.  The  act  of  twenty- 
fourth  of  February,  1770,  evidently  points  to  the  same  mode  of 
certificate;  and  an  important  trust  is  confided  to  the  judge  or 
justice  before  whom  the  acknowledgment  is  made.  The  justice 
of  the  court  of  common  pleas  has  not  conformed  to  the  direc- 
tions of  the  law  "establishing  a  mode  by  which  husband  and 
wife  may  convey  the  estate  of  the  wife,"  but  has  materially  and 
substantially  failed  therein.  The  provision  was  introduced  as  a 
substitute  for  a  fine,  which  if  not  pursued  the  deed  was  not 
validated  by  the  act. 

In  the  present  instance  the  intention  evidently  was  to  divest 
the  wife  of  her  legal  right  in  the  lands  and  vest  it  in  the  hus- 
band; and  if  in  any  case  a  court  of  justice  would  insist  on  at 
least  a  substantial  adberehce  to  the  manner  of  acknowledgment 
prescribed  by  the  law,  it  would  be  in  such  a  one  as  is  now  before 
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08.  The  oonTeTanoe  from  Mercer  and  wife  to  Thompson,  and 
fhe  reoonyejanoe  of  Thompson  to  Meroer,  bear  equal  dates  and 
are  acknowledged  on  the  same  day,  before  the  same  justice,  and 
contain  the  same  consideration  money  of  eight  hundred  pounds. 
I  am  therefore  of  opinion  that  this  deed  had  no  legal  e£foct 
against  the  heir  at  law  after  the  death  of  the  wife;  that  the  parol 
testimony  was  inadmissible  in  aid  of  the  defective  acknowledg- 
ment; and  that  the  decision  of  the  drooit  court  be  affirmed. 

SmTHy  J,p  concurred. 

BBAGKBsnoDOB,  J.,  took  uo  part  in  the  cause,  baTing,  on  the 
dxouit,  ruled  differently  from  the  chief  justice. 

Judgment  affirmed. 

8ee«henolato<SMaT.  irani,lAiii.  Dec  62,  wheie  the  esse  is  elledL 
unaoK  others  showing  thai  no  parol  eridenoe  esn  be  admitted  tosopply  de- 
feets  in  a  eeitificstefli  acknowledgment.  The  prindpsl  esse  is  VQgsided  as 
a  leading  esse  on  this  pohit 


DiLWORTH  V.  SlNDSBUNO. 
nnmR^tfaj 

Allowancb  fob  Impboybments  nr  EQumr.^Eqnity  win  not  feUere 
against  a  party  in  posseasion  under  a  def eetiTe  title»  unless  an  sUow- 
anoe  be  made  for  improvements. 

Allowances  to  Tbustbb.— A  tmstee  is  entitled  to  interesfc  on  sHvanoes 
made  for  the  nse  of  the  ee§hd  que  tnu€.  He  is  also  entitled toan  allow- 
ance for  depreciated  money  paid  him  for  rent  of  the  tmst  estate;  for 
expenses  incurred  in  erectbg  necessary  and  proper  buildings,  althooj^ 
the  eefliil  gut  tnu€  was  not  consulted. 

Ihtbbbst,  Rule  as  to.— It  is  now  a  settled  rule  that  interest  is  reooyera- 
ble  for  money  lent  and  adyanced. 

AcnoN  of  ejectment,  in  which  judgment  was  entered  for  the 
plaintiff,  by  consent,  subject  to  the  payment  of  such  an  amount 
as  should  be  found  due  defendant,  Lewis,  as  executor  and  residu- 
ary  legatee  of  Benjamin  Fuller.  At  ni»i  pritis,  before  Tbatss,  J. , 
the  jury  found  for  Lewis,  two  thousand  nine  hundred  and  thirty* 
six  dollars  and  forty  cents.  The  case  came  before  this  court  on 
a  motion  for  a  new  trial  by  the  plaintiff,  when  Judge  Yeates  re- 
ported the  facts  as  follows:  About  the  year  1770,  the  congrega- 
tion of  the  protestant  episcopal  church  made  a  subscription  of 
about  four  hundred  pounds  and  confided  the  money  to  Benja- 
min Fuller  and  two  others, ''  to  be  by  them  laid  out  in  the  pur- 
chase of  a  small  piece  of  ground,  or  in  such  other  manner  as  to 
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ihem  shoold  seem  best,  for  the  support  of  Mr.  Staigeon,  and 
the  maintenanoe  and  education  of  his  younger  children/'  Tdi, 
Sturgeon  was  the  miniflter  of  said  church,  and  preTious  to  the 
subscription  had  been  in  great  distress.  The  execution  of  the 
trust  was  left  to  Fuller,  who  purchased  with  the  money  the 
premises  in  question;  and  took  the  title  in  his  own  name,  he 
having  paid  more  for  the  land  than  the  amount  of  the  charity. 
Sturgeon  died  after  living  on  the  land  a  short  time.  Fuller 
then  took  charge  of  the  three  minor  sons,  who  were  the  partic* 
ular  objects  of  the  trust,  and  defrayed  the  expenses  of  their 
maintenance  and  education.  When  they  left  school,  they  were 
bound  as  apprentices,  and  to  two  of  them  on  coming  of  age,  in 
1783  and  1786,  respectively.  Fuller  gave  one  hundred  pounds 
each  to  assist  them  in  commencing  a  trade;  the  third  son  died 
young.  The  premises  were  rented  and  the  rents  received  by 
Fuller  until  November,  1799,  when  he  died.  Part  of  the  rents, 
reserved  upon  a  lease  for  five  years,  commencing  March,  1777, 
were  paid  in  depreciated  paper  money,  whereby  a  loss  was  sus- 
tained; and  when  the  youngest  son  came  of  age,  the  annual  in* 
terest  of  the  money  which  Fuller  had  advanced  beyond  the  rents, 
exceeded  the  annual  rent.  In  1789,  two  of  the  sons  being  dead 
and  the  third  absent.  Fuller  expended  upward  of  two  hundred 
pounds  in  erecting  a  plain  stone-house,  and  making  necessary  re- 
pairs on  the  land;  and  from  this  time  the  balance  against  the 
estate  increased  rapidly.  Fuller  was  negligent  neither  in  his 
attention  to  the  children  nor  management  of  the  estate.  He 
often  spoke  of  it  as  their  estate,  and  mentioned  it  in  one  or  two 
wills,  i^terward  revoked.  But  it  did  not  appear  that  Fuller  told 
the  children  of  their  interest  in  the  estate,  upon  their  coming  of 
age,  nor  did  the  plaintiff's  lessors,  who  were  the  surviving  brother 
and  sister,  ascertain  the  trust  till  Fuller's  death,  when  the  action 
was  brought.  Shortly  before  that.  Fuller  had  offered  to  lease 
the  estate  for  twelve  years;  and  once  told  Lewis  "  people  say 
the  estate  does  not  belong  to  me,  but  I  say  it  does."  At  this 
time  the  interest  on  the  money  advanced  by  him  so  far  exceeded 
the  rent,  that  he  probably  took  it  for  granted  that  the  children 
could  never  redeem  and  that  the  estate  would  remain  his  prop- 
erty. He  kept  a  regular  account  of  the  rents,  and  the  advances, 
upon  which  he  charged  interest,  and  at  the  end  of  the  year  car- 
ried the  balance  to  a  new  account.  In  some  cases  interest  was 
charged  upon  interest  by  calculating  it  upon  the  balance,  with- 
out stating  that  such  balance  was  composed  of  interest.  After 
the  ejectment  was  brought  the  estate  suffered  from  lack  of  at- 
tention, and  but  little  rent  was  received  therefrom. 
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If  Fuller  was  not  entitled  to  interest  on  his  adyances,  nor  to 
an  allowance  for  the  depreciated  money,  nor  to  theezpenditares 
for  building,  and  the  residuaiy  devisee  was  bound  to  answer 
the  full  Talue  of  the  rents  as  if  the  place  had  been  kept  in  good 
order,  the  trust  owed  him  nothing.  If  on  the  contraiy,  he  was 
so  entitled,  and  the  charges  were  to  correspond  with  the  actual 
receipts,  the  trust  owed  him  the  amount  found  by  the  jury,  do- 
ducting  the  charges  of  compound  interest  which  counsel  had 
told  the  juiy  to  rectify,  but  they  had  failed  to  do.      , 

Oibson  and  JL  Levy,  in  support  of  the  motion.  A  trustee 
must  execute  the  trust  with  fidelity  and  reasonable  diligence; 
it  is  no  excuse  that  he  has  received  no  benefit  from  it:  Chariia* 
bU  Corporation  v.  Sutton,  2  Atk.  406.  He  is  never  allowed  to 
profit  by  a  breach  of  his  trust:  Earl  Powlet  v.  Herbert,  1  Ves. 
Jr.  287.  His  neglect  to  do  what  he  should  have  done  shall  not 
prejudice  the  cestui  que  trust:  Lechmere  v.  Earl  of  Carlisle,  3  P. 
Wms.  815.  Fuller  neglected  to  inform  the  cestui  que  trust  of 
their  right,  until,  by  the  accumulation  of  principal  and  interest, 
the  estate  is  not  worth  redeeming;  in  such  cases,  where  the 
trustee  has  attempted  to  impose  upon  the  trust,  it  is  the  rule  to 
out  off  interest  from  the  sums  advanced,  except  from  the  time 
of  their  liquidation  by  the  master,  and  to  make  him  pay  costs: 
Attorney-general  v.  Brewer's  Company,  1  P.  Wms.  876.  At  the 
time  Fuller  made  the  advances,  interest  was  not  allowed  on  an 
open  account:  Jacobs  v.  Adams,  1  Dall.  62;  Henry  v.  Risk,  1 
Dall.  265;  WiUiams  v.  Craig,  1  Dall.  315;  Willing  v.  Crawford, 
4  Dall.  289.  It  has  been  the  uniform  practice  to  deny  interest 
where  the  account,  like  the  present,  has  been  unsettled  for  a 
long  time,  and  made  intricate  by  neglect:  Boddam  v.  Byley,  2 
Bro.  Chan.  Ca.  239;  Barwell  v.  Parkes,  Id.  2.  The  rents  to  the 
full  amount  should  be  strictly  charged  without  allowance  for 
depreciation;  and  Iiewis  should  be  held  responsible  for  injury 
to  the  estate.  The  buildings  were  unauthorized,  and  compound 
interest  has  been  given. 

Bawle  and  IngersoU,  against  the  motion,  contended  that  the 
trustee  would  not  gain  anything  from  the  trust  by  allowing  him 
the  full  amount  of  his  demands,  as  nothing  was  claimed  for  his 
trouble.  When  the  cestui  que  trust  came  of  age,  Fuller's  claim 
against  the  estate  exceeded  the  rent,  so  that  it  would  have  been 
idle  to  propose  a  redemption.  There  was  no  breach  of  trust,  as 
the  charity  was  intended  to  last  only  during  the  minority  of  the 
children.     That  interest  is  always  due  for  moudy  lent  and  ad« 
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Tanoed,  is  now  seiUed  by  Craitford  v.  WiUing,  4  Dall.  289,  oon- 
traxy  to  the  old  rule,  as  contended  for  by  plaintiff.  Interest 
has  been  allowed  the  tmstee  after  a  greater  lapse  of  time  than 
in  this  instance:  CeciPs  Le89e6  v.  Karbman^  1  Binney,  184.  Al- 
lowance should  be  made  for  the  depreciated  money,  as  it  was  a 
legal  tender.  The  buildings  were  necessary,  and  Fuller  is  en- 
titled to  reimbursement  for  money  expended  thereon.  The 
compound  interest  is  not  claimed. 

By  Court,  TtLamcAji,  0.  J.  ScTeral  reasons  haye  been  urged 
by  tiie  counsel  for  the  plaintiff  in  support  of  their  motion  for  a 
new  trial.    These  may  be  reduced  to  the  following  heads: 

1.  No  interest  ought  to  have  been  allowed  on  Fuller's  ad- 
Tances;  2.  No  allowance  should  be  made  to  Fuller  for  depre- 
ciated paper  money;  8.  No  allowance  should  be  made  for  money 
expended  in  buildings  after  the  youngest  child  came  of  age; 
4.  The  juiy  have  allowed  compound  interest. 

1.  It  seems  to  have  been  formerly  held  that  interest  was  not 
allowable  on  an  account  for  money  lent  and  advanced.  That  opin- 
ion gradually  declined,  upon  more  mature  reflection;  and  with- 
out citing  {Mirticular  cases,  it  may  now  be  safely  affirmed  that 
(or  a  considerable  time  past  the  settled  law  has  been  that  in- 
terest is  recoverable  for  money  lent  and  advanced.  Is  there 
anything  particular  in  this  case  to  distinguish  it  from  the  gen- 
eral rule?  Fuller  has  charged  no  commissions.  I  think  he 
ought  not.  The  honorable  and  charitable  trust  he  had  under- 
taken forbade  such  a  charge.  It  may  be  said  he  would  have 
been  more  charitable  if  he  had  charged  no  interest.  True;  but 
he  was  /"uder  no  legal  obligation  to  do  so.  It  is  material  that 
the  subscribers  to  the  charity  seem  to  have  had  no  views  beyond 
the  maintenance  and  education  of  the  children.  They  did  not 
expect  that  there  would  be  more  than  enough  for  this..  The 
whole  subscription  amounted  to  four  hundred  and  eight  pounds 
fourteen  shillings  and  threepence.  It  was  left  to  the  discretion 
of  the  trustees  whether  to  invest  the  money  in  land  or  not. 
Now  if  it  had  remained  in  money  it  would  have  been  expended 
as  occasion  required.  After  it  was  invested  in  land,  either  the 
object  of  charity  must  have  been  violated,  or  money  must  have 
been  borrowed  for  the  support  of  the  children.  If  Fuller  had 
borrowed,  be  must  have  paid  interest,  which  would  have  fallen 
on  the  trust  estate.  Now  where  is  the  difference  to  the  chil- 
dren, whether  interest  is  paid  to  Fuller  or  to  a  stranger  ?  There 
is  no  just  cause  of  complaint  because  the  jury  have  allowed  in- 
terest; 
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2.  On  the  tfeoond  point,  little  need  be  said.  The  plain  prin* 
eiplee  of  justice  demand  that  a  trostee  who  has  acted  to  the 
best  of  his  judgment  ought  not  to  be  money  out  of  pocket. 
There  is  no  ground  for  saying  that  FuUer  wantonly  receiyed 
bad  money.  We  know  that  during  the  war  of  the  revolution  it 
was  not  prudent  to  refuse  the  current  paper.  In  consideration 
of  this  it  is  provided  by  act  of  assembly  that  guardians  and 
trustees  shall  not  be  chargeable  with  losses  occasioned  by  the 
receipt  of  such  money.  And  if  there  was  no  act  of  assembly  on 
the  subject,  I  should  not  hesitate  to  say  that  the  law  would  be 
the  same; 

8.  As  to  the  money  expended  in  the  buildings  and  repairs^ 
Fuller  would  have  acted  with  more  prudence  and  propriety  if 
he  had  informed  the  children,  when  they  came  of  age,  of  the 
exact  state  of  the  trust,  and  taken  their  advice  whether  to  keep 
the  place  any  longer,  or  sell  it  at  once,  and  thus  close  the  busi- 
ness. If  he  had  laid  out  the  money  in  improper  buildings,  it 
would  be  but  reasonable  to  throw  part  of  the  expense  on  him. 
But  that  wf»  not  the  case.  He  made  no  other  than  plain  and 
solid  buildings,  veiy  necessazy  for  the  land,  and  by  which  its 
value  has  been  greatly  increased.  It  is  certain  that  the  balance 
against  the  trust  estate  has  increased  vezy  much  since  the  chil- 
dren came  of  age;  and  this  increase  has  arisen  altogether  from 
those  buildings  and  the  interest  on  Fuller's  account.  But  on 
the  other  hand,  the  children  have  the  advantage  of  the  great 
rise  in  the  value  of  the  land.  If  it  appeared  that  Fuller  had 
intentionally  deceived  them  as  to  the  nature  of  their  rights,  or 
that  he  had  ever  formed  a  design  of  making  the  estate  his  own, 
to  their  prejudice,  it  would  be  proper  to  punish  him  by  striking 
from  his  account  the  expenditure  for  the  buildings;  but  that 
not  being  the  case,  it  is  reasonable  to  allow  it; 

4.  In  the  last  objection  to  the  verdict  there  is  weight.  Al- 
though we  do  not  exactly  know  in  what  manner  the  jury  stated 
the  account,  yet  there  is  sufiScient  reason  to  suppose  that  in 
some  instances  they  allowed  charges  of  compound  interest. 
But  the  defendant's  counsel  having  consented  to  correct  all 
errors  of  that  kind,  there  is  no  occasion  for  a  new  trial.  The 
court  recommend  that  the  account  should  be  made  out  on  each 
aide,  correcting  the  errors  of  compound  interest.  If  the  two 
accounts  thus  made  out  agree,  it  may  be  taken  for  grantedjlhat 
the  calculation  is  right.  If  they  differ,  the  court  reserve  the 
right  of  deciding  between  them. 

On  the  whole  of  the  case,  the  court  think  there  is  no  cause 
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for  a  new  trial,  the  defendant  consenting  to  oorract  enois  of 
oompoimd  interest  under  their  direction. 
New  trial  refused. 


Wilt  v.  Fbanklin. 

[lBnnR.B09.] 


COHTETAlicSt  WHEN  NOT  Fbaudulent. — ^A  veidiot  for  a  large  ram  of 
money  was  obtained  against  a  debtor;  and  on  the  erening  of  the  same 
day  he  conveyed  all  his  property  to  a  trustee  of  his  own  choice  for  the 
benefit  of  all  his  creditors.  The  trustee  liTed  at  a  distance  of  twenty- 
three  miles,  and  did  not  learn  of  the  deed  until  four  days  afterward, 
when  he  gave  his  assent  The  debtor  continued  in  possession  of  the 
furniture  and  goods  the  next  day  and  part  of  the  following  day,  when 
they  were  levied  on  at  the  suit  of  a  creditor.  The  title  deeds  of  the 
real  estate  also  remained  in  the  possession  of  the  grantor  for  a  period 
of  nearly  two  months.  It  was  held  that  the  deed  was  valid  and  took 
effect  from  its  execution. 

SiLBcnoN  or  TBl7STBB.^Where  there  is  no  bankrupt  act  existing,  a 
debtor  may  properly  select  his  own  trustee,  and  such  trustee  or  ss- 
signee  need  not  necessarily  be  one  of  the  creditors. 

8CHEDULB  OF  PfiOPEBTY  CoKYEYED.— The  want  of  a  Schedule  of  prop- 
erty conveyed  by  a  general  assignment  for  the  benefit  of  creditors  is  a 
droomstance  proper  to  be  taken  into  considerationr  but  is  not  in  itself 
conclusive  evidence  of  fraud. 

AonoH  for  money  had  and  received,  tried,  under  the  general 
issue,  before  Yzateb,  J.,  at  nist  pritis,  February,  1807,  when  the 
jury  returned  a  special  Terdict,  in  substance  as  follows: 

In  an  action  on  the  case  instituted  in  the  supreme  court  of 
Pennsylvania,  by  Abraham  Wilt  against  Matthias  Eeely,  the 
juiy  gave  a  verdict  for  Wilt  in  the  sum  of  nine  thousand  and 
sixty-two  dollars  and  fifteen  cents,  at  about  four  o'clock  p.  m.  of 
Saturday,  the  third  of  March,  1804.  Shortly  afterward,  and 
on  the  same  day,  a  deed  of  bargain  and  sale  was  drawn  up, 
transferring  the  real  and  personal  estate  of  Eeely  to  John  Bar- 
tholomew, and  on  the  night  of  that  day,  between  nine  and  ten 
o'clock  P.M.,  the  deed  was  signed  by  Eeely  and  his  wife  in  the 
presence  of  two  witnesses,  and  immediately  thereafter  acknowl- 
edged before  Frederick  Wolbert,  Esq.  Bartholomew  was  not 
present  at  the  time  of  signing,  nor  had  he  any  previous  knowl- 
edge that  such  deed  was  to  be  executed;  but  resided  twenty- 
three  miles  distant,  and  heard  nothing  of  the  alleged  as- 
signment until  Wednesday,  the  seventh  of  the  same  month, 
when  the  assignment,  together  with  a  letter  from  Eeely,  was 
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shown  to  him  by  a  messenger  sent  to  his  dwelling-honse.  On 
reading  the  letter  and  asstgnmeDt,  Bartholomew  said  that  he 
was  a  friend  of  Eeelj's  family,  and  was  willing  to  oblige  him 
in  this  respect;  that  he  was  Tery  willing  to  serre,  but  that  his 
illness  would  prevent  his  going  to  the  city.  The  assignment 
was  not  given  to  the  messenger  to  be  deliyered  to  Bartholomew 
until  the  evening  of  Tuesday,  the  sixth  of  March.  Bartholo- 
mew was  not  a  creditor  of  Eeely,  nor  did  he  pay  any  money  to 
Eeely  on  the  said  third  of  Murch,  or  at  any  time  afterward. 
No  possession  of  the  goods  or  lauds,  books  or  writings  of 
Eeely,  was  delivered  to  Bartholomew  on  the  third  of  March, 
or  at  any  time  afterward;  and  Eeely's  family  continued  to 
reside  in  bis  dwelling-house  after  the  supposed  assignment,  and 
Eeely  retained  possession  of  his  goods  and  furniture  until 
Monday^  the  fifth  of  March.  On  the  last  mentioned  day  the 
sheriff  of  the  city  and  county  of  Philadelphia  levied  on  the 
goods  and  furniture  of  Eeely  at  the  suit  of  Peter  Berthon  and 
son.  On  the  seventh  of  March,  Eeely  was  arrested  for  debt 
and  confined  in  prison.  On  the  tenth  of  March,  Bartholomew, 
by  authority  of  Eeely's  creditors,  assigned  the  premises  de- 
scribed in  the  deed  of  the  third  to  Thomas  Allibone  and  Caleb 
North,  who  afterward  assigned  to  the  defendant,  Walter 
Franklin.  The  execution  on  Wilt's  judgment  was  levied  upon 
two  messuages  of  Eeely,  the  title  deeds  of  which  were  not 
delivered  to  Bartholomew  at  any  time,  but  remained  under 
Eeely's  control,  and  were  surrendered  into  the  court  of  com- 
mon pleas,  on  the  twenty-sixth  of  April,  1804.  None  of  the 
title  deeds  to  the  real  estate  belonging  to  Eeely,  included  in 
the  deed  of  third  of  March,  were  ever  delivered  to  Bartholo- 
mew. If,  upon  the  whole  matter  the  law  be  with  the  plaintiff, 
the  jury  assess  the  damages  in  favor  of  the  plaintiff  in  the  sum 
of  two  thousand  and  thirty-seven  dollars  and  fifty-eight  cents, 
and  six  cents  costs;  if  with  the  defendant,  they  find  for  the  de- 
fendant. 

The  case  of  Bevihon  v.  Kee^y  was  agreed  to  be  argued  upon 
the  same  special  verdict,  with  the  additional  fact,  the  sheriff 
had,  under  the  seizure  found  by  the  verdict,  sold  the  goods  and 
paid  the  proceods  into  courii.  The  question  there  was  as  to 
Berthon's  right  to  the  money  in  court.  Both  cases  turned  upon 
the  validity  and  relation  of  the  deed  of  third  March,  1804,  by 
which  Eeely  and  wife,  in  consideration  of  one  dollar,  bargained 
and  sold  his  whole  real  and  personal  estate  to  Bartholomew,  in 
trust  that  he  should  convert  the  same  into  money  by  public  or 
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prxrate  sale,  and  apply  tlie  prooeeds,  after  dednoting  oosts,  to 
and  among  all  of  Keely's  creditors  in  equal  proportions.  The 
deed  also  gare  power  to  assign  part  or  all  of  the' property  to 
trustees,  to  be  designated  by  the  creditors,  for  the  same  pur- 
pose as  mentioned  in  the  assignment  to  Bartholomew;  but  did 
not  contain  or  refer  to  any  schedule  or  list  of  the  property 
assigned,  or  of  the  debtors  and  creditors. 

PhUlipB^  IL  Levy  and  Ibd,  for  the  plaintiflb,  contended:  1. 
That  the  deed  of  third  March,  1804,  was  Toid;  because  it  was 
intended  to  defeat  Wilt's  verdict,  and  by  stat.  13  Eliz.  c.  6,  deeds 
to  delay,  hinder  or  defraud  creditors  are  fraudulent  and  Toid: 
Cadogan  t.  KefmeU,  Oowp.  434;  because  no  possession  was  de- 
liTcred  to  the  grantee:  JSoyne^M  caae,  3  Oo.  80;  Sanger/ard  t. 
Earle,  2  Vem.  261;  Edward$  ▼.  Earben,  2  T.  B.  587;  Wilson  t. 
Day,  2  Burr.  830;  Ibrback  t.  Marbury,  2  Yem.  510;  because 
the  trustee  was  a  creditor  and  chosen  by  the  debtor:  Burd  v. 
Fitmmmona.  4  Dall.  77;  Aldenan  t.  Temple,  4  Burr  2240;  be- 
cause no  money  was  paid  by  the  grantee,  therefore  no  considera- 
tion sufficient  to  raise  a  use:  2  BL  Com.  330;  Monnington  t. 
WiMarni,  1  Yent.  108;  Stream  v.  Seyer,  1  Ld.  Baym.  ill;  Sar- 
gent  t.  Beed,  2  Str.  1229;  because  there  was  no  schedule 
annexed:  Bwrd  t.  Fiitsimmoni;  and  no  time  is  limited  for  the 
execution  of  the  trust;  2.  If  the  deed  be  considered  valid  it 
must  take  effect  from  the  assent  of  the  grantee;  and  the  doc- 
trine of  relation  will  not  cany  the  operation  of  the  deed  back 
to  its  date  to  the  wrong  of  a  third  person:  HaU  v.  Casencve,  4 
East,  481. 

BavdU  and  IngenoU,  for  the  defendant.  An  assignment  for 
the  purpose  of  an  equal  distribution  among  the  creditors  of  an 
insolvent  debtor  is  favored  in  law.  Fraud  is  not  found  by  the 
verdict,  nor  is  it  to  be  presumed  from  the  facts  in  this  case; 
and  to  make  a  deed  fraudulent,  within  13  Eliz.  there  must  be  an 
actual  mala  mem:  Chancellor  of  Oxford' e  case,  10  Oo.  56;  Teyn- 
ham  V.  Mullens,  1  Mod.  119;  Biu»el  v.  Eammond,  1 .  Atk.  15; 
Cadogan  v.  KenneU,  Oowp.  545.  The  delay,  urged  by  opposing 
counsel,  was  lawfully  produced  to  obtain  an  equal  distribution 
among  all  the  creditors:  HoUnrdy.  Anderson,  6  T.  B.  235;  Nunn 
V.  WUsmore,  8  T.  B.  528;  Meux  v.  Howell,  4  East,  1.  The  reg^ 
istry  acts  have  obviated  the  necessity  of  the  deliveiy  of  title 
deeds,  and  the  act  of  one  of  the  plaintiffs  prevented  a  delivery 
of  personal  property.  The  deed  expresses  a  consideration  of 
debts:  Nugent  v.  Oifford,  1  Atk.  463;  and  also  the  receipt  of 
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one  dollar,  and  no  averment  will  lie  against  that  which  is  ex- 
preedy  afBrmed  in  the  deed:  Shep.  Touch.  223.  The  want  of  a 
Bchedule  has  never  been  held  a  substantial  objection  to  a  deed. 
In  this  case,  where  the  deed  was  for  the  benefit  of  others,  an 
acceptance  by  the  grantee  is  presumed  until  a  disagreement  is 
shown,  and  the  estate  was  out  of  the  grantor  eo  inslanti,  the 
execution  was  complete:  Thompeon  v.  Leach,  2  Yent.  198;  1 
Show.  808. 

TiLOHMAN,  0.  J.  *  These  causes  come  before  the  court  on  a 
special  verdict  found  in  the  action  in  which  Wilt  is  the  plaintiff. 
In  the  action  by  Berthon  and  son,  it  is  agreed  that  it  shall  be 
decided  on  the  facts  found  in  the  verdict  in  Wilt's  suit. 

Two  points  were  made  by  the  counsel  for  the  plaintiff:  1. 
That,  under  the  circumstances  stated  in  the  verdict,  the  deed 
from  Matthias  Keely  to  John  Bartholomew  is  to  be  considered 
as  fraudulent  and  void;  2.  That,  supposing  it  to  be  good,  it  had 
no  operation  till  the  seventh  March,  when  it  was  first  made 
known  to  Bartholomew,  and  received  his  assent. 

In  support  of  the  first  point,  ifc  was  contended  that  the  deed 
was  void  by  the  stat.  13  Eliz.  c.  5,  and  by  the  principles  of  the 
common  law;  because  it  was  made  with  an  intent  to  defeat  the 
action  of  Wilt,  who  had  obtained  a  verdict  against  Keely  the 
same  day  the  deed  was  executed;  because  it  was  not  attended 
with  delivery  of  possession  of  the  property  conveyed;  iSecause  it 
vested  the  management  of  Keely's  whole  eslate  in  a  trustee  of 
his  own  choosing;  because  there  was  no  schedule  of  the  prop- 
erty; and  because  no  money  was  paid  by  Bartholomew  to  Keely. 
I  will  consider  this  subject  under  two  points  of  view,  which  will 
include  the  different  positions  taken  by  the  plaintiff s  counsel: 

1.  What  was  the  intent  of  the  parties  ?  2.  In  what  manner 
had  their  intent  been  carried  into  effect  ? 

1.  As  to  Bartholomew,  the  grantee,  there  is  no  intimation  of 
his  having  entered  into  any  improper  collusion  with  Keely.  He 
knew  nothing  of  the  deed  till  after  its  execution,  and  it  does 
not  appear  that  he  was  any  way  interested  in  it.  The  manifest 
intent  of  Keely  was  to  prevent  Wilt  from  obtaining  any  prefer- 
ence by  his  judgment,  and  to  put  all  his  creditors,  without  ex- 
ception, on  an  equal  footing.  There  appears  to  be  nothing  im- 
moral or  unfair  in  such  an  attempt.  On  the  contrary,  it  is  the 
object  of  all  well-regulated  societies  where  commerce  flourishes 
to  obtain  an  equal  division  of  the  property  of  insolvent  traders. 
The  statute  of  13  Eliz.  c.  5  (the  provisions  of  which  go  no 
further  than  the  common  law  as  now  understood),  never  had  it 
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in  contemplation  to  invalidate  a  fair  transaotion.    It  was  made 
to  avoid  fraudulent  conveyances  intended  for  the  purpose  of 
defeating,  hindering  or  delaying  creditors  of  their  just  debts. 
The  parties  to  such  conveyances  were  considered  as  criminal, 
and  subject  to  a  penalty,  to  be  recovered  by  action  of  debt  or 
information.    The  statute  is  declared  to  be  made  for  the  pur- 
pose of  avoiding  ''feigned,  covinous  and  fraudulent  convey- 
ances, bonds,  suits,  judgments  and  executions,  whijsh  were  de- 
vised and  contrived  of  malice,  to  the  end,  purpose  and  intent 
to  delay,  hinder  or  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,"  etc.    There  is  nothing  in  the 
statute  to  hinder  a  man  from  giving  a  preference  to  any  creditor 
he  pleases  before  or  even  after  an  action  brought  against  him. 
It^wasnever  supposed  that  it  would  prevent  an  executor  from 
preferring  one  creditor  to  any  other  of  equal  degree  by  a  volun- 
taiy  confession  of  judgment,  although  the  creditor  who  brought 
the  first  suit  was  ihus  entirely  defeated.    An  executor,  indeed, 
could  not  give  a  preference  to  a  debt  of  an  inferior  nature;  but 
that  was  because  he  would  thereby  be  guilty  of  a  devastavU^  a 
reason  which  does  not  apply  to  the  case  of  debtor  and  creditor 
who  are  both  living.    It  was  expressly  decided  in  Holbird  v. 
Anderson,  6  T.  B.  236,  that  a  debtor  bein^  sued  to  judgment 
by  one  of  his  creditors,  might,  before  the  time  when  execution 
could  be  taken  out,  prefer  another  creditor  by  a  voluntary  con- 
fession of  judgment,  by  virtue  of  which  an  execution  was  im- 
mediately sued  out  and  levied  on  the  goods  of  the  debtor.    In 
Nunn  and  Ladbrook  v.  Wilsmore,  8  T.  B.  529,  530,  Lord  Een- 
yon  declares  his  opinion  that, ''  putting  the  bankrupt  laws  out 
of  the  case,  a  debtor  may  assign  all  his  e£Eects  for  the  benefit  of 
particular  creditors."    Now,  if  preferences  of  this  kind  are  law- 
ful, much  more  so  in  an  act  which  gives  a  preference  to  no 
creditor,  but  prevents  any  one  from  obtaining  a  preference,  and 
puts  all  on  an  equal  footing.   It  may  be  objected,  that  this  case 
comes  within  the  words  of  the  statute,  because  Wilt  has  been 
hindered,  delayed,  and,  in  part,  defeated  by  this  deed.    It  is 
true  he  has  been  delayed  and  partly  defeated,  but  not  in  a 
fraudulent  manner.    We  must  give  the  statute  a  reasonable 
construction.    Wilt  would  have  been  delayed  and  partly  de- 
feated if,  inunediately  after  the  commencement  of  his  suit,  Eeely 
had,  with  the  consent  all  his  other  creditors,  executed  a  deed  to 
trustees  of  the  creditors'  own  choice,  for  the  purpose  of  dispos- 
ing  of  his  estate,  and  dividing  the  proceeds  equally  among  them. 
But  I  imagine  no  one  would  contend  that  in  such  a  case  the 
conveyance  was  not  good. 
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For  the  reMom  which  I  have  given,  and  many  others  which 
might  be  given,  I  condude  that  the  intent  of  Keely,  so  far  as  it 
appears  by  the  Terdict,  was  fair  and  lawful.  2.  Let  us  next 
consider  the  means  by  which  he  carried  his  purpose  into  effect. 
He  executed  a  conyeyance  of  all  his  property,  without  specify- 
ing it,  to  a  trustee  of  his  own  choosing,  with  power  to  the  said 
trustee  to  convey  part  or  the  whole  of  the  said  property  to  an- 
other trustee  or  trustees  under  the  control  and  direction  of  his 
creditors.  Eeely  and  his  wife  immediately  acknowledged  the 
deed  before  a  judgid  of  the  court  of  common  pleas  of  Phil* 
adelphia  county.  This  was  on  Saturday  night.  On  Monday 
following  he  confessed  judgment  to  Berthon  and  son,  who  im- 
mediately took  out  9kfi.fa.  and  levied  on  his  goods  still  remain* 
ing  in  his  possession.  On  Tuesday  night  the  deed  was  giTen  by 
Keely  to  a  messenger  to  be  carried  next  morning  to  Bartholomew, 
who  lived  twenty-three  miles  off;  and  on  Wednesday  it  was  de- 
livered to  Bartholomew,  who  then  for  the  first  time  was  made 
acquainted  with  it  and  who  consented  to  act  as  trustee.  By 
the  execution  of  the  deed  Keely  iireyocably  parted  with  all 
power  oyer  his  estate.  And  it  is  to  be  remarked  that  the  tran- 
saction was  not  secret.  The  judge  who  took  the  acknowledg- 
ment must  haye  been  privy  to  the  contents  of  the  deed,  because 
the  law  required  him  to  make  the  contents  known  to  Mrs.  Keely 
when  he  took  her  acknowledgment. 

As  the  counsel  for  the  plaintiff  relied  a  good  deal  on  the  case 
of  Burd  Y,FUM8imfnonBeic*t  decided  in  the  high  court  of  errors, 
and  appeals  in  this  state  in  support  of  some  of  their  objections 
under  the  head  which  I  am  now  considering,  I  think  it  proper 
to  mention  that  the  point  decided  there  is  Tery  little  to  the  pres- 
ent purpose,  because  the  two  cases  are  essentially  different  In 
that  case  a  time  was  fixed  within  which  the  creditors  were  re- 
quired to  give  their  assent  to  all  the  conditions  of  the  deed. 
The  shares  of  those  who  did  not  express  their  assent  were  to  be 
paid  over  to  Mr.  McClenachan,  the  person  who  made  the  con- 
veyance and  who  was  notoriously  insolvent;  and  there  was  rea- 
son to  suppose  that  it  would  have  been  almost  impossible  for 
the  whole  of  the  creditors  to  receive  notice  of  the  deed  and 
signify  their  assent  within  the  limited  time.  The  authority  of 
that  case  goes  no  further  than  the  main  point  decided.  As  to 
the  reasons  on  which  the  different  judges  founded  their  opinions 
they  were  various.  I  will  now  consider  the  particular  objections 
urged  by  the  plaintiffs  counsel  in  the  case  before  us:  1.  The 
trustee  was  chosen  by  the  debtor  himself.    Although  it  is  most 
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pnxdent  and  proper  to  oonsnlt  the  creditors  as  to  the  choice  of 
a  trustee  when  it  can  be  done  without  great  inconyenienoe,  jet 
where  there  is  no  bankrupt  law  existing  (which  is  our  present 
situation),  I  know  of  no  hiw  which  forbids  the  debtor  to  make 
the  choice  himself.  There  is  no  occasion  now  to  decide  whether 
under  certain  circumstances  the  choice  made  by  the  debtor 
would  not  be  conclusiTe  proof  of  fraud;  as  where  the  trustee 
should  be  an  intimate  friend  or  near  relation  of  the  debtor, 
desperate  in  his  fortune  and  of  notoriously  bad  character.  No 
imputation  whatever  is  thrown  on  the  trustee  here;  and  it  is  of 
some  weight  that  the  deed  contained  an  opening  for  a  choice  to 
be  made  by  the  creditors  which  in  fact  afterward  took  place. 
It  is  to  be  remarked,  too,  that  had  Eeely  waited  to  consult  his 
creditors  after  Wilt  obtained  his  verdict,  the  judgment  would 
have  been  entered  and  the  preference  of  Wilt,  as  to  the  real 
estate,  been  established.  Under  the  bankrupt  system  in  Eng- 
land an  attempt  by  an  insolvent  trader  to  throw  the  manage- 
ment of  his  affairs  into  the  hands  of  a  trustee  of  his  own  choice 
is  in  direct  violation  of  the  whole  spirit  and  system  of  the  laws, 
and  therefore  amounts  in  itself  to  an  act  of  bankruptcy.  Many 
cases  of  that  kind  were  cited;  but  they  are  inapplicable,  being 
founded  wholly  on  the  English  statute  law. 

2.  As  to  the  want  of  a  schedule.  It  is  very  desirable  that 
conveyances  of  property  should  be  accompanied  with  sched- 
ules. They  are  a  great  convenience  to  creditors  and  a  check 
upon  fraud  in  the  debtor.  But  they  are  more  necessary  where 
part  of  a  man's  property  is  conveyed  to  particular  creditors, 
than  when  the  whole  is  conveyed  for  the  benefit  of  all;  and  I 
am  satisfied  that  many  conveyances  of  the  latter  description 
have  been  made  without  schedules,  and  proved  very  beneficial  to 
the  creditors.  The  want  of  a  schedule  is  a  circumstance  proper 
to  be  taken  into  consideration;  but  I  cannot  think  that  it  is  in 
itself  conclusive  evidence  of  fraud. 

3.  The  next  objection  is  the  non-delivery  of  possession;  this 
applies  only  to  the  goods.  I  agree,  that  in  general,  the  con- 
tinuance of  possession  in  the  grantor  is  one  of  the  strongest 
marks  of  fraud,  especially  if  such  possession  continues  a  con- 
siderable length  of  time.  I  agree,  too,  that  in  many  cases, 
possession  has  been  adjudged  to  make  a  conveyance  fraudulent, 
where  no  actual  fraud,  no  criminal  intent,  was  supposed  to 
exist.  Although  the  statute,  13  Eliz.,  as  I  mentioned  before, 
is  bottomed  on  the  supposition  of  an  immoral  intention,  yet  it 
has  been  adjudged  necessary  to  determine  that  certain  circum* 
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stanoesy  which  in  their  nature  tend  to  deoeiye  and  injure  cred- 
itors, shall  be  considered  as  sufficient  CTidence  of  fraud.  Such 
was  Twyn^s  case,  the  leading  case  on  possession,  where  the 
creditor  to  whom  a  general  conyeyance  of  the  debtor's  whole 
property  was  made  in  satisfaction  of  a  just  debt  amounting  to 
more  than  the  whole  property,  suffered  the  debtor  to  retain  the 
possession,  to  use  the  property  as  his  own,  to  dispose  of  what 
he  pleased  of  it,  and  to  put  his  own  mark  on  the  sheep.  There 
is  no  searching  the  heart  of  man;  but  a  possession  of  this  kind 
tends  so  directly  to  deceiye  the  world  that  it  was  fair  to  con- 
clude that  the  conyeyance  in  Ihmfne's  case  was  attended  with 
some  secret  trust  for  the  benefit  of  the  debtor.  Possession  is 
not  always  in  itself  conclusive  evidence  of  fraud,  but  it  is  open 
to  explanation.  In  the  case  before  us,  the  deed  was  executed 
late  on  Saturday  night.  Sunday  is  not  a  day  of  business.  The 
trustee  lived  twenty-three  miles  off.  On  Monday,  the  goods  of 
the  debtor  were  levied  on  by  Berthon  and  son.  Being  in  custody 
of  the  law,  the  necessity  of  a  delivery  to  the  trustee  was  less 
urgent.  Indeed  I  do  not  see  how  a  delivery  could  then  have 
been  made.  All  that  could  be  done,  was  to  inform  the  trustee 
what  the  goods  were;  and  that  they  had  been  taken  in  execu- 
tion. Under  these  circumstances,  I  think  the  non-delivery  of 
possession  is  sufficiently  accounted  for. 

4.  The  last  objection,  to  the  validity  of  the  deed,  is  that  no 
money  was  paid  by  the  grantee.  I  do  not  think  this  objection 
can  be  supported.  The  bargainee  undertakes  to  pay  the  whole 
proceeds  of  the  estate  to  the  creditors  of  the  bargainor,  for  his 
benefit.  But  independent  of  that,  as  the  objection  is  merely 
technical,  and  applies  only  to  the  form  of  the  conveyance,  it  is 
answered  by  the  opinion  of  Anderson,  justice,  in  Smiih  v.  Lane, 
1  Leon.  170,  and  of  the  whole  court  in  Fisher  v.  SmUh,  Moore, 
569,  that  if  a  consideration  of  money  is  expressed  in  a  deed  of 
bargain  and  sale,  there  shall  be  no  averment  or  evidence 
received  to  the  contrary.  I  adopt  this  principle  so  far  as  to 
support  the  formal  part  of  the  conveyance,  to  go  farther,  is  not 
necessary. 

Having  thus  considered  the  principal  objections  to  the  deed, 
my  opinion  on  the  whole  is,  that  it  is  valid.  It  only  remains  to 
determine  at  what  time  it  took  effect;  whether  on  its  execution, 
or  on  the  Wednesday  following,  when  the  assent  of  the  grantee 
was  expressly  given.  This  does  not  appear  to  me  to  be  a  point 
of  much  difficulty.  The  plaintiff's  counsel  concede,  that  where 
the  deed  is  for  the  benefit  of  the  grantee,  it  is  reasonable  that 
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his  assent  should  be  presumed.  They  were  right  in  this  oon« 
cession.  I  think  it  reasonable  to  make  the  same  presumption, 
where  the  grantee  is  required  by  the  deed  to  do  an  act  useful  to 
his  neighbor,  and  not  injurious  to  himself.  This  presumption 
id  liable  to  be  rebutted  by  showing  an  express  dissent.  A  man 
cannot  be  forced  to  accept  a  conTeyance  against  his  will.  But, 
in  the  present  instance,  the  presumption  is  confirmed  by  the 
assent  of  the  grantee,  the  moment  he  was  informed  of  the  oon* 
veyanoe.  I  am,  therefore,  of  opinion  that  it  took  effect  from 
the  execution  on  Saturday  night;  of  course,  it  is  not  subject  to 
the  lien  of  the  judgment  of  the  plaintiff  Wilt. 

Upon  the  whole  of  the  special  Terdict,  my  opinion  is  in  favor 
of  the  defendant. 

Yeatbs,  J.  If  the  assignment  made  by  Matthias  Eeely  to  JTohn 
Bartholomew,  in  trust  for  all  his  creditors,  "in  just  and  equal 
proportions  according  to  their  respectiTe  demands,  without  any 
preference  or  advantage  to  one  more  than  another,''  can  be  sus- 
tained at  law,  to  take  effect  from  its  date,  the  necessary  conse- 
quence will  be  that  judgment  must  be  entered  for  the  defend- 
ant; because  the  assignment  is  prior,  in  point  of  date,  to  the 
judgments  under  which  the  plaintiffs  severally  daim.  But  the 
assignment  is  attempted  to  be  impeached  on  several  grounds, 
which  I  shall  separately  consider. 

1.  It  has  been  objected  that  there^  is  no  good  consideration 
to  give  validity  to  Uie  assignment,  the  jury  having  found  that 
no  money  was  paid  by  the  trustee  to  Eeely.  The  instrument 
recites  that  ''Eeely  owed,  and  was  justly  indebted,  unto  divers 
persons  in  divers  simis  of  money,  but  being  incapable  to  pay 
off  and  discharge  the  same  to  their  full  amount,  was  neverthe- 
less  desirous,  so  far  as  lay  in  his  power,  that  they  should  be 
satisfied  in  just  and  ratable  proportions,  according  to  their 
respective  demands;"  and  that  in  consideration  as  well  of  the 
premises  as  of  seven  shillings  and  six  pence,  in  hand  paid  by 
the  said  J.  B.,  the  receipt  whereof  was  thereby  acknowledged, 
did  grant,  etc.  In  reason  and  sound  sense,  money  honestly 
due  from  the  party  assigning  is  equivalent  to  money  paid  down; 
and  we  have  Lord  Hardwicke's  authority  that  it  is  a  good  con- 
sideration: 1  Atk.  463,  464.  Other  judges  have  adopted  the 
same  doctrine,  and  have  said,  8  T.  B.  529,  "that  in  deciding 
questions  of  this  kind,  the  courts  have  always  disavowed  in- 
quiring, whether  or  not  the  consideration  be  equivalent;  they 
will  not  weigh  it  in  very  nice  scales  if  it  be  an  honest  transac- 
tion."   Yery  small  considerations  have  been  holden  sufficient 
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to  giTd  yalidity  to  a  deed.  Besides,  the  assignment  expressed 
that  seven  shillings  and  six  pence,  was  paid  bj  the  trustee. 
This  is  sufficient  to  raise  an  use  nnder  the  statute;  and  though 
it  is  inserted  in  the  special  Terdict  that  no  money  was  paid,  it 
is  clearly  settled.  Dyer  90;  Shep.  Touch.  222,  223,  that  there 
can  be  no  averment  against  the  consideration  contained  in  a 
deed  sc  as  to  effect  its  binding  force;  and  consequently  it  is  not 
susceptible  of  proof. 

2.  It  has  been  urged  that  the  assignment  took  no  effect  until 
the  seventh  March,  when  Bartholomew  assented  thereto,  and 
therefore  the  judgments,  entered  on  the  fifth  March,  have  their 
full  operation.  To  this  it  is  answered,  that  the  assent,  of  the 
party  that  takes,  is  implied  in  all  conveyances,  by  intendment 
of  law,  till  the  contrary  appears;  and  that  this  is  as  strong 
as  the  expression  of  the  party.  Stabii  praeaumpHo  dance 
probetur  in  oorUranum:  2  Vent.  202.  This  doctrine  has  been 
asserted  by  Yentris,  justice,  in  his  elaborate  argument  in  the 
much  disputed  case  of  Thompaon  v.  Leach,  2  Vent.  198;  1  Show. 
296;  8  Lev.  284,  which  commenced  in  the  common  pleas,  was 
afterward  carried  by  writ  of  error  into  the  king's  bench,  8  Mod. 
296,  and  was  finally  determined  in  the  house  of  lords,  upon  the 
reasons  contained  in  the  argument  of  Yentris;  so  Uiat  his 
opinion  finally  prevailed:  1  Show.  Par.  Oa.  160.  In  Meuw  and 
others  gui  tarn  v.  Howell  and  AUee,  4  East,  9,  Lawrence,  JT.,  asks 
the  plaintiflJB*  counsel  these  questions  during  their  argument: 
"  May  not  a  person  indebted  to  several,  without  the  imputation 
of  fraud,  confess  a  judgment  to  a  trustee,  to  enable  him  to  take 
all  his  property  for  the  benefit  of  all  his  creditors  equally  ?  Does 
not  a  court  of  equity  act  upon  the  same  principle,  in  the  distri- 
bution of  assets?  And  why  should  there  be  a  prerious  consent 
of  the  cealuis  que  tnist,  if  they  consent  afterward?  "  The  fact, 
moreover,  is,  that  here  was  an  acceptance  of  the  trust,  in  a 
reasonable  time  after  it  was  created.  The  trustee  lived  twenty- 
three  miles  from  Eeely.  The  assignment  was  executed  on  Sat- 
urday night  of  the  third  March,  at  ten  o'clock.  On  Monday, 
the  fifth,  the  goods  and  furniture  were  levied  on  by  the  sheriff 
at  the  suit  of  Peter  Berthon  and  son.  On  Wednesday  the  sev- 
enth, Bartholomew  accepted  the  trust,  and  on  the  tenth,  pur- 
suant to  a  provision  contained  in  the  deed,  he  assigned  the  same 
to  Thomas  Allibone  and  Oaleb  North,  who  had  been  elected  by 
the  creditors.  On  legal  principles,  therefore,  the-  acceptance 
will  refer  back  to  the  execution  of  the  deed,  and  form  one  trans- 
action, done  at  the  same  time. 
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8.  It  is  objected  that  Bartholomew  was  no  creditor,  nor 
elected  by  the  creditors  in  general  to  take  the  assignment.  I  do 
not  see  how  his  not  being  a  creditor  can  detract  from  the  t»- 
liditj  of  the  instrument.  If,  indeed,  the  assignee  had  been  in- 
solvcDt,  or  was  incompetent  to  the  execution  of  the  trust,  it 
would  afford  strong  eyidence  of  meditated  fraud:  but  neither  of 
these  facts  is  found  by  the  special  Terdict;  and  they  cannot  be 
presumed.  Besides,  this  assignment  contained  a  proTiso,  that 
Bartholomew  should  **  grant  and  assign  the  premises,  or  any 
part  thereof  with  the  appurtenances,  to  one  or  more  trustees, 
under  the  control  and  direction  of  the  creditors."  And  it  is 
found  by  the  special  Terdict,  that  in  pursuance  thereof,  the  said 
JTohn  Bartholomew  assigned  the  premises  to  Thomas  Allibone 
and  Caleb  North,  on  the  tenth  March  following,  who  had  been 
authorized  by  a  meeting  of  the  creditors  to  take  the  said  assign- 
ment. This  brings  the  case  within  the  law  maxim,  omnis  rati' 
habUio  retrotrahitur  et  mandato  aequiparatur. 

4.  It  has  been  insisted  that  no  time  has  been  limited  within 
which  the  execution  of  the  trusb  should  be  completed.  The 
words  of  the  assignment  as  to  this  point  are,  ''  that  the  trustee 
shall  forthwith  take  possession  and  seisin  of  the  premises,  and 
within  such  couvenient  time  as  to  him  shall  seem  meet,  by 
public  or  private  sale,  for  the  best  price  that  can  be  procured, 
convert  all  and  signular,  the  estate,  real,  personal,  and  mixed, 
into  money,  and  shall,  as  soon  as  possible,  collect  all  and  singular 
the  debts  and  sums  of  money  above  assigned,  and,  after  deduct- 
ing the  costs  and  charges  of  the  trust,  shall  pay  and  apply  all 
the  moneys  arising  therefrom,"  etc.  The  force  of  the  objection 
is  greatly  taken  off,  by  the  provisions  of  the  act  of  twenty-second 
of  January,  1774:  1  St.  Laws,  690.  The  commissioners  ap- 
pointed by  the  courts  of  common  pleas,  have  sufficient  powers 
to  oblige  the  trustees  and  assignees  of  insolvent  debtors  to 
execute  their  trusts,  and  can  prevent  all  unreasonable  delays. 
Where  the  estate  of  a  person  who  has  failed  in  trade,  is  scat- 
tered and  dispersed  in  different  places,  it  is  next  to  an  impossi- 
bility to  fix  a  period  of  time  within  which  all  his  accounts  can 
reasonably  be  expected  to  be  adjusted,  an^  in  the  cases  of 
debtors  discharged  under  the  insolvent  acts,  no  period  is  ever 
fixed  within  which  the  assignees  shall  dose  their  trusts. 

5.  It  has  been  further  insisted  that  the  goods  of  Eeely,  and 
his  real  estate  and  the  title  deeds  did  not  pass  into  the  hands  of 
the  assignee,  and  that  the  debtor's  continuance  in  possession  is 
a  mark  of  trust,  if  not  of  fraud.    I  agree  the  general  rule  to  be, 
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that  in  the  transfer  of  chattels,  2.  T.  B.  694;  2  Bro.  Chan.  Oa. 
650,  unless  possession  accompanies  and  follows  an  absolute 
deed,  it  is  fraudulent  and  Toid  as  to  creditors;  and  that  the 
vendor's  continuing  in  possession  is  inconsistent  with  such  deed. 
Tet  there  are  cases  where,  though  possession  was  not  delivered 
at  the  time  the  conveyance  was  not  held  to  be  fraudulent.  To 
form  a  correct  judgment  on  this  head,  we  must  distinctly  mark 
the  different  events,  as  they  occurred  in  the  order  of  time.  On 
the  third  of  March  the  assignment  was  executed  and  acknowl* 
edged  between  nine  and  ten  o'clock  at  night,  Bartholomew  not 
being  present.  This  was  on  Saturday.  The  goods  and  furni- 
ture of  Eeely  remained  in  his  possession  the  residue  of  that 
night,  and  until  Monday  morning,  when  the  sheriff  levied  on 
them  at  the  suit  of  Peter  Berthon  and  son.  On  Tuesday,  the 
sixth,  the  assignment  was  sent  on  to  Bartholomew,  who  accepted 
it  on  the  next  day;  and  on  the  same  day  Eeely  was  imprisoned 
for  debt.  On  the  tenth  of  March  Bartholomew  assigned  to 
North  and  Allibone,  in  pursuance  of  the  requisition  of  the  gen- 
eral creditors.  An  execution  in  the  house  would  prevent  the 
assignee  from  taking  possession  of  any  part  of  the  property  on 
Monday;  and  it  would  be  straining  matters  very  hard  to  sup- 
pose that  Keely  obtained  any  false  credit  by  the  goods  and  fur« 
niture  continuing  in  the  house  as  usual,  the  small  remnant  of 
Saturday  and  the  whole  of  Simday.  It  is  not  found  that  he 
either  bought  or  sold,  or  in  any  way  dealt  during  that  interval; 
nor  that  the  title  deeds  of  his  real  estate  were  fraudulently 
withheld  from  his  assignee.  It  has  been  resolved  that  not 
taking  possession  is  only  evidence  of  fraud,  1  Burr.  484,  and 
like  other  equivocal  facts  may  be  explained  by  circumstances. 
As  to  the  title  deeds  being  retained  by  Eeely,  this  circumstance 
would  have  the  same  effect  here,  as  it  possibly  might  in  England, 
where  they  have  no  general  statute  for  the  registry  of  deeds, 
and  it  has  been  determined  at  nisi  prius  at  Beading  in  May, 
1792,  between  Evana^  execuior  of  Evavs  v.  Janes  et  tix.  adminis^ 
trators  of  Nicholas,  that  it  was  not  necessary  that  mortgagees 
should  have  possession  of  the  title  papers. 

6.  Lastly,  it  has  been  objected  that  no  schedule  accompanied 
the  assignment.  Much  stress  has  been  placed  on  the  decision 
of  the  case  of  Burd,  plaintiff  in  error,  v.  lUssimmons  e(  oZ.,  in 
the  high  court  of  errors  and  appeals:  4  DalL  76.  As  I  under- 
stand that  case,  the  majority  of  the  judges  determined  the  as- 
signment of  Mr.  McClenachan  to  be  invalid  on  several  grounds, 
but  chiefly,  as  I  apprehend,  on  this,  that  under  the  terms  of 
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the  deed  a  trust  resulted  to  the  debtor  himself  for  the  propor- 
tions of  all  such  creditors  as  should  not  agree  in  writing  to  ao- 
cept  thereof »  within  the  period  of  nine  months  from  the  date. 
The  creditors  were  widely  dispersed,  many  of  them  were  beyond 
sea,  and  the  assignees  were  not  provided  with  the  means  of  exe- 
cuting the  trust  reposed  in  them.  It  is  true,  two  of  my  brothers 
were  of  opinion  that  there  should  have  been  a  schedule  annexed, 
designating  the  creditors,  or  explanatory  of  the  debts  and  prop- 
erty. But  with  all  due  deference,  I  would  observe  that  I  can 
find  no  positive  rule  of  law  or  commercial  usage  which  imperi- 
ously demands  a  schedule  of  creditors  or  property  to  confer  a 
validityon  a  general  assignment.  I  can  find  no  such  precedent 
in  the  books,  nor  have  any  such  occurred  to  me  while  at  the 
bar  or  on  the  bench.  I  admit  that  such  a  list  may  contribute 
to  facilitate  the  labors  of  the  assignee;  but  the  question  now  is 
whether  it  be  essentially  necessary.  If  the  books  of  the  debtor 
have  been  well  kept,  they  would  afford  much  better  sources  of 
information  than  any  schedule;  if  ill  kept,  no  man  of  extensive 
dealings  can  possibly  know  the  true  state  of  his  accounts  with 
individuals.  In  most  cases  the  demands  of  creditors  on  the 
spot  can  be  ascertained  by  convening  them  together.  It  can- 
not be  denied  that  this  assignment  was  made  for  the  express 
purpose  of  preventing  a  preference  to  the  plaintiflPs  in  these 
suits;  or,  in  other  phrase,  of  putting  the  creditors  in  general  on 
one  common  footing,  without  any  kind  of  priority.  That  this 
was  an  immoral  act,  will  not  be  asserted.  Was  it  then  illegal, 
and  prohibited  by  the  words  and  spirit  of  the  statute  13  Eliz. 
c.  5? 

That  act  as  well  as  the  statute  27  Eliz.  c.  4,  is  in  affirmance 
of  the  common  law,  whose  principles  and  rules  as  they  are  now 
universally  known  and  understood,  would,  according  to  Lord 
Mansfield,  Cowp.  434,  have  attained  every  end  proposed  by 
those  statutes.  The  question  in  eveiy  case  is,  whether  the  act 
done  is  a  bona  fide  transaction;  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors.  The  plaintiff's  counsel  have  urged 
that  this  assignment  was  made  ''  to  the  end,  purpose  and  in- 
tent to  delay,  hinder  or  defraud  creditors  or  others  of  their  just 
and  lawful  actions,"  etc.  But  Lord  C.  J.  EUenborough  has 
declared  in  Meux  qui  tarn.  v.  Howell,  ''that  it  is  not  every  feoff- 
ment, judgment,  etc.,  which  will  have  the  effect  of  delaying  or 
hindering  creditors  of  their  debts,  that  is,  therefore,  fraudulent 
within  the  statute.  For  such  is  the  effect  pro  tanio  of  every  as- 
signment that  can  be  made  by  one  who  has  creditors.    Every 
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Assignmeiit  of  a  man's  property,  howeTer  good  and  honest  the 
consideration,  must  diminish  ike  fund  out  of  which  satisfaction 
is  to  be  made  to  his  creditors.  But  the  teoSmeni,  judgment, 
etc.»  must  be  demised  of  malice,  fraud  or  the  like,  to  bring  it 
within  the  statute.''  Were  there,  then,  in  the  words  of  the 
statute,  ''malice,  fraud,  covin,  collusion,  or  guile,"  in  the 
present  instance,  ''to  the  intent  to  delay,  hinder,  or  defraud 
creditors,  not  only  to  the  let  or  hindrance  of  the  due  course 
and  execution  of  law  and  justice,  but  also  to  the  overthrow  of 
all  true  and  plain  dealing?"  The  trust  is  in  express  words, 
"  for  the  use  of  all  the  creditors  in  just  and  equal  proportions, 
according  to  their  respective  demands,  without  any  preference 
or  advantage  to  one  more  than  another."  In  eveiy  civilized 
countiy  in  Europe,  it  has  been  anxiously  attempted  to  effect  an 
equal  distribution  of  the  property  of  insolvent  persons.  In 
Great  Britain  it  is  said  by  Lord  Mansfield,  1  Burr.  476,  that 
the  whole  bankrupt  law  has  two  main  objects  in  view,  to  wit, 
the  management  of  the  bankrupt's  estate,  and  an  equal  dis- 
tribution among  his  creditors.  Such  was  the  spirit  of  the  sys- 
tem of  bankruptcy  of  the  United  States  under  their  act  of  April, 
1800;  and  such  was  the  spirit  of  the  laws  of  this  state,  passed 
anterior  to  the  adoption  of  the  constitution  of  the  United  States. 
I  cannot  bring  myself  to  believe  that  a  conformity  to  such  laws 
can  be  denominated  either  an  actual  or  legal  fraud,  and  shall 
conclude  with  the  strong  expressions  of  Grose,  J.,  in  Msux  v. 
Eawell,  before  cited:  "  Here  there  is  nothing  like  a  fraud;  and 
it  makes  one  shudder  to  think  that  persons  who  appear,  like 
the  defendant,  to  have  acted  most  honestly,  should  have  been 
in  any  hazard  of  being  subjected  to  punishment  for  having  en- 
deavored to  procure  an  equal  distribution  of  his  properij 
amongst  all  his  creditors." 

My  opinion  is,  that  judgment  should  be  entered  for  the  de- 
fendant in  both  suits. 

BBAOKXMBmas,  J.,  delivered  a  dissenting  opinion. 

Judgment  for  defendant 

This  case  was  referred  to  by  Gibson,  C.  J.,  in  tKhmey  v.  Bko  dt,  5 
Watts,  845,  where  he  says:  "No  case  has  carried  the  doctrine  farther  ex* 
cept  WiU  ▼.  FrankUn^  and  had  the  point  there  been  want  of  intermediate 
delivery  instead  of  want  of  intermediate  assent  it  would  probably  have 
produced  a  different  result."  In  Eyriek  v.  ffetrkkt  13  Pa.  St  494,  it  is  cited 
to  show  that  a  trustee  is  presumed  to  have  accepted  the  instrument  creating 
the  trast  until  the  fact  be  disproved.  From  the  frequency  of  the  citation 
td  this  case  on  the  subject  of  fraudulent  conveyances  it  is  easily  seen  how 
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Important  »  case  it  is  on  this  sabjeet  Thus  Bump  in  his  woik  on  Fraod- 
olent  Ck>nyeyanoes  cites  it  no  leas  than  eleven  times.  At  page  21,  he  says: 
"  A  preference  or  an  assignment  for  the  benefit  of  creditors  may  be  made 
for  the  express  purpose  of  defeating  an  execution.  The  creditor  may  be 
baffled  or  even  eventually  lose  his  debt,  but  there  is  no  obstacle  interposed 
between  him  and  any  property  which  belongs  to  the  debtor.** 


Shaffer  v.  Kintzer. 

[IBnonr,  687.] 

AflSBSSMENT  OF  DAMAGES  IM  SLANDER.— Where  entire  damages  are  as- 
sessed upon  several  counts  in  an  action  of  slander,  one  of  which  Is  bad, 
the  judgment  will  be  reversed  and  a  venire  de  novo  awarded. 

What  Words  are  not  Actionable.— Saying  of  »  man  "he  has  swoni 
false/'  is  not  actionable,  the  colloquium  being  of  an  extra-judicial  affi- 
davit before  a  justice  of  the  peace;  nor  are  the  words  helped  by  an 
innuendo  of  peijury. 

Writ  of  error  from  the  common  pleas  of  Berks  county. 
Eintzer,  the  plaintiff  below,  brought  an  action  of  slander  against 
Shaffer;  the  declaration  contained  four  counts:  1.  That  Shaffer^ 
maliciously  contriving  and  intending  to  bring  plaintiff  within 
the  laws  enacted  for  the  punishment  of  perjuiy,  falsely  pub- 
lished concerning  the  testimony  plaintiff  had  given  in  an  action 
before  a  justice  of  the  peace  empowered  to  administer  an  oath, 
these  defamatory  words:  *'  He  has  sworn  false."  %,  This  count 
was  the  same  as  the  first  except  that  the  words  were  laid,  "You 
have  sworn  false."  8.  That  Eintzer,  on  the  application  of  Shaf- 
fer, did  declare  on  oath  before  a  justice  of  the  peace  having 
authority  to  administer  an  oath,  that  he  had  not  relinquished  a 
certain  wager  before  that  time  made;  nevertheless,  Shaffer,  in- 
tending to  scandalize  plaintiff,  falsely  and  maliciously  spoke  and 
published  concerning  said  oath  the  following  false  and  defam- 
atoiy  words :  "  He  has  sworn  false,"  with  an  innuendo  that  plaint- 
iff had  committed  perjury.  4.  This  count  followed  the  form  of 
the  third,  laying  the  words  in  the  second  person.  The  jury 
found  a  general  verdict  for  the  plaintiff  and  assessed  entire 
damages.  The  general  errors  were  assigned  and  the  question 
was  whether  the  declaration  contained  any  cause  of  action. 

Evans  and  IngersoU,  for  the  plaintiff  in  error,  contended  that 
in  the  action  mentioned  in  the  first  and  second  counts,  Eintzer 
was  a  party,  and  an  oath  could  not  be  lawfully  administered 
to  him.  The  words  in  the  third  and  fourth  count  are  not 
actionable;  *' you  have  sworn  false,"  being  the  same  as  ''a  for- 
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sworn  man/'  which  do  not  import  peijuzy:  8  Bom.  Just.  229; 
8  Inst.  166;  Gore  v.  Hoorian,  Cro.  Eliz.  905;  Stanhope  t.  BlUk, 
4  Bep.  15  a;  Edit  v.  Scholefield,  6  T.  B.  694;  and  they  wero 
spoken  of  an  extra-judicial  affidavit  wherein  peijuxy  could  not 
be  committed:  2  Hawk.,  lib.  1,  c.  69,  sec.  4;  4  BL  Com.  186. 
The  judgment  must  be  reversed  if  one  count  be  found  bad,  as 
the  damages  are  entire. 

Frater  uiged  that  the  only  doubt  could  be  as  to  the  coUo- 
quium  in  the  third  and  fourth  counts;  the  doctrine  of  mitiori 
Bensu^  contended  for  by  the  plaintiff  having  been  long  exploded: 
Bull.  N.  P.  4;  Beavor  v.  IMes,  2  Wils.  800.  That  the  party 
himself  swore,  is  no  objection:  Colome^s  case,  Oro.  Jac.  204. 
That  it  is  slanderous  to  charge  a  man  with  being  forsworn 
before  a  justice  of  the  peace  is  recognized  in  Oumelh  v.  Derry^ 
8  Lev.  166;  Ward  v.  Clark,  2  Johnson,  10.  The  innuendo, 
however,  imputes  perjury,  which  must  be  taken  as  true  after 
verdict:  Rue  v.  MUcheU,  2  Dall.  58  (1  Am.  Deo.  258). 

TniOHMAN,  0.  J.,  after  reviewing  the  facts  as  above  set  forth, 
proceeded.  The  objection  to  these  counts  is,  that  it  is  not 
alleged  that  any  cause  was  depending  before  the  justice,  in  the 
course  of  which  the  oath  was  administered.  On  the  contrary, 
it  would  seem  that  no  cause  was  depending,  but  that  the 
plaintiff  took  the  oatli  voluntarily  at  the  request  of  the  defend- 
ant. In  order  to  constitute  perjuiy  there  must  be  a  *' lawful 
oath  administered  in  some  judicial  proceeding."  False  swear- 
ing in  a  voluntaiy  affidavit,  made  before  a  justice  of  the  peace, 
before  whom  no  cause  is  depending,  is  not  perjury;  nor  can  it 
be  punished  by  indictment,  although  it  is  a  veiy  immoral  and 
disgraceful  action.  TVith  regard  to  words  which  will  support 
an  action  of  slander,  I  take  the  rule  to  be  as  laid  down  by 
De  Grey,  0.  J.,  in  the  case  of  Onslow  v.  Eome^  in  the  year  1771, 
which  is  an  authority  in  this  court.  They  must  contain  an 
express  imputation,  **  of  some  crime  liable  to  punishment,  some 
capital  offense,  or  other  infamous  crime  or  misdemeanor.*'  This 
rule  is  recognized  and  approved  by  the  court  of  king's  bench, 
in  Molt  V.  Scholefield  (1796),  in  which  it  was  held  that  it  was  not 
actionable  to  say  that  a  man  had  ''forsworn  himself/'  meaning 
that  he  had  committed  perjury.  But  it  has  been  uiged,  by  the 
counsel  of  the  defendant  in  error,  that  the  defect  in  the  words 
is  cured  by  the  innuendo  of  perjury,  which  the  jury  have  found 
to  be  true.  It  is  the  office  of  an  innuendo  to  elucidate  the 
words  by  connecting  them  with  the  subject  to  which  they  refer. 
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and  ayenizig  a  meaning  not  inconsistent  with  or  contradiotory 
to  them;  but  it  cannot  alter  the  nature  of  the  words.  If  it 
say  of  B.  that  he  cat  down  and  carried  away  one  of  his  trees, 
innuendo  that  B.  committed  felony,  this  will  not  make  the 
words  actionable,  because  they  do  not  in  their  nature  import  a 
felony.  The  case  of  Bue  t.  MUcheU,  2  Dall.  58  (1  Am.  Dec. 
258),  was  cited  and  relied  on  by  the  counsel  for  the  defendant 
in  error.  In  that  cose  the  words  were,  **  you  have  taken  a  false 
oath  before  Squire  Bush,"  meaning  that  the  plaintiff  had  com- 
mitted perjury  in  an  oath  taken  by  him  before  William  Bush, 
one  of  the  justices,  etc.,  in  a  cause  before  him  depending. 
The  court  were  of  opinion  that  the  action  might  be  supported, 
and  laid  considerable  stress  on  the  innuendo,  which  the  juiy 
had  found  to  be  true.  There  is  this  remarkable  difference  be- 
tween that  case  and  the  one  before  us,  that  there  the  innuendo 
expressly  asserted  that  the  oath  was  taken  in  a  cause  depending 
^before  the  justice;  but  in  this  case  the  innuendo  contains  no 
such  aveiment.  Besides  the  third  and  fourth  counts  of  the 
declaration,  in  the  present  case,  describe  the  proceeding  before 
the  justice  in  such  a  manner  as  to  make  it  appear  that  no  cause 
was  depending;  and  if  the  innuendo  contradicted  it,  it  is  of  no 
avail.  I  think  the  case  of  Bue  ▼.  MUchell  extended  the  efficacy 
of  an  innuendo  far  enough;  rather  farther  than  any  former 
case  had  done;  and  I  am  not  for  going  beyond  it.  If  in- 
nuendos  can  alter  the  meaning  of  words,  they  may  be  employed 
to  Tery  mischieTous  purposes.  A  man  may  be  made  responsi* 
lie  not  for  what  he  said,  but  for  what  other  persons  may 
suppose  he  intended  to  say. 

I  am  of  opinion,  on  the  whole,  that  the  judgment  in  this  case 
must  be  reversed,  because  the  words  ohaxged  in  the  third  and 
fourth  counts  are  not  actionable. 

YsiLTxs,  J.,  concurred. 

BBACKBNBn>as,  jr.  In  the  case  of  Aiev.  IRiohett,  **  it  appeared 
on  the  trial  of  the  cause  that  the  oath  in  question  was  volun- 
tarily taken  by  the  plaintiff,  in  order  to  satisfy  the  defendant 
upon  a  controverted  fact  involved  in  the  suit."  The  voluntari- 
ness spoken  of  here  is  not  of  a  nature  with  that  which  is  prop- 
erly called  a  voluntary  oath;  for  there  was  a  suit  depending  be- 
fore the  justice,  and  of  which  he  had  jurisdiction. 

The  jurisdiction  of  the  justice  in  civil  matters  not  being  of 
eommon  law  origin,  but  taken  from  the  civil  law,  where  the 
judge  determines  the  fact  as  well  as  the  law,  it  has  not  been  the 
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understanding,  under  the  acts  establishing  his  jurisdiction,  that 
he  is  bound  by  eyery  rule  of  common  law  eyidence,  but  that  he 
may  exercise,  and  it  has  been  the  usage  to  exercise,  a  chancery 
power  in  purging  the  conscience  by  admitting  an  oath  on  the 
part  of  the  plaintiff  in  support  oJF  his  demand,  or  an  answer 
upon  oath  on  the  part  of  the  defendant.  And  even  in  courts 
of  justice  and  before  a  jury,  if  a  party  plaintiff  or  defendant 
waives  the  strict  rule  in  regard  to  testimony,  and  offers  to  leave 
a  matter  to  the  oath  of  his  adversary,  I  do  not  know  that  the 
court  could  reject  it,  the  parfy  called  upon  being  willing  to 
make  the  oath.  For  it  is  a  renunciation,  by  the  party,  of  a 
right  which  the  law  has  introduced  for  his  sake.  Yet  such 
could  not  be  called  a  voluntary  oath;  for  though  the  court  or 
justice  before  whom  it  is  taken  could  not  impose  it,  yet  it  is  im- 
posed by  the  allegation  which  the  oath  is  admitted  to  repel. 
Such  was  the  occasion  of  the  oath  in  the  case  of  Bue  v.  MUcheU, 
and  it  was  legally  administered.  Perjuxy  was  both  imputable 
and  punishable  in  such  a  case.  Law  wager  still  exists  in  our 
law;  and  under  certain  forms  of  action  the  defendant  at  this 
day,  in  courts  of  justice,  would  have  his  privilege  to  repel,  on 
his  own  oath  and  that  of  others,  the  allegation  of  the  plaintiff. 
These  oaths,  though  in  a  certain  sense  voluntary,  would  not  be 
extrajudicial. 

An  oath  administered  by  a  justice  where  he  has  no  jurisdic- 
tion, cannot  be  distinguished  from  an  oath  administered  by  one 
not  a  justice;  for  the  proceeding  of  any  tribunal  of  a  civil  na- 
ture must  be  founded  on  the  plaint  of  a  party;  and  where  this 
tribunal  proceeds  without  plaint,  or  entertains  a  plaint  over 
which  it  has  no  cognizance,  there  is,  in  contemplation  of  law, 
no  proceeding  before  it;  and  an  oath  taken  in  such  a  case  is 
extrajudicial.  A  justice  has  no  jurisdiction  even  on  plaint 
made,  where  the  jurisdiction  is  not  given  by  positive  statute,  or 
where  it  is  excluded  by  those  principles  which  exclude  the  juris- 
diction of  eveiy  judicial  forum;  as  where  cognizance  of  the 
plaint  is  against  public  policy  or  general  convenience.  Where 
a  matter  actually  exists  in  dispute,  and,  superseding  all  neces- 
sity of  process,  it  is  agreed  to  be  referred  to  the  oath  of  a  party, 
on  a  certain  particular,  the  oath  will  not  be  extrajudicial,  pro- 
vided the  matter  in  dispute  be  of  such  a  nature  as  is  within  the 
cognizance  of  the  justice;  for  it  is  an  agreement  of  the  parties 
to  terminate  the  controversy  in  this  way.  I  will  not  say  that, 
even  if  the  justice  had  not  cognizance  of  the  matter  on  the 
ground  of  cause  of  action,  from  the  subject  of  the  controversy. 


Digitized  by 


Google 


192  Bhaffbb  v.  Eintzeb.  [Penn. 

or  from  the  qnantom  of  the  demand,  an  oath  on  sach  an  agree* 
ment  might  not  be  administered  to  the  parties,  or  to  a  witness 
offered  by  them,  and  agreed  upon  to  be  admitted;  as  in  the  case 
of  a  wager  respectiog  an  election,  or  the  defect  or  infirmity  of  a 
third  person.  No  prosecution  would  lie  on  an  allegation  of 
perjury  in  such  a  case;  nor  would  an  action  of  slander  lie  for 
an  imputation  of  perjuiy  in  such  a  case.  The  law  throws  it  en« 
tirely  out  of  its  protection,  and  can  take  no  notice  of  it  unless 
as  a  misdemeanor  in  the  officer  who  administers.  The  law  takes 
no  notice,  says  Blackstone  in  his  Commentaries,  of  any  perjuiy 
but  such  as  is  committed  in  some  court  of  justice  having  power 
to  administer  an  oath;  or  before  some  magistrate  or  proper  offi- 
cer invested  with  similar  authority,  in  some  proceeding  relative 
to  a  civil  suit  or  a  criminal  prosecution.  For  it  esteems  all  other 
oaths  unnecessary  at  least,  and  therefore  will  not  punish  the 
breach  of  them.  For  which  reason  it  is  much  to  be  questioned 
how  far  any  magistrate  is  justifiable  in  taking  a  voluntary  affi- 
davit in  any  extrajudicial  matter,  as  is  now  too  frequent  upon 
eveiy  petty  occasion,  since  it  is  more  than  possible  that  by  such 
idle  oaths  a  man  may  frequently,  in  foro  conscierUiw,  incur  the 
guilt,  and  at  the  same  time  evade  the  temporal  penalties  of  per- 
jury:  4  Bl.  Com.  187.  And  Coke,  in  his  Institutes,  lays  it  down 
as  has  been  quoted,  that  where  the  court  has  no  authority  to 
hold  plea  of  the  cause,  it  is  coram  nonjvLdice:  8  Inst.  166,  cites 
Bract,  lib.  4,  fo.  180. 

To  apply  these  principles  to  the  case  before  the  court.  The 
words  laid  to  be  spoken  are  "  that  he  swore  falsely."  These 
words  do  not,  of  themselves,  necessarily  import  a  charge  of  per- 
jury, or  any  indictable  offense.  **  Perjury  is  a  crime  committed 
when  a  lavrful  oath  is  administered  by  any  that  hath  authority,  to 
any  person  in  any  judicial  proceeding,  who  sweareth  absolutely 
and  falsely  in  a  matter  material  to  the  issue  or  cause  in  ques- 
tion, by  their  own  act,  or  by  the  subordination  of  others.'' 
8  Inst.  164.  *'  If  a  man  calleth  another  a  perjured  man,  he 
may  have  his  action  upon  the  case,  because  it  must  be  intended 
contrary  to  his  oath  in  a  judicial  proceeding;  but  for  calling  him 
a  forsworn  man,  no  action  doth  lie,  because  the  forswearing  may 
be  extrajudicial:"  8  Inst.  164.  And  to  say  generally  that  a  man 
hath  forsworn  himself,  is  not  actionable;  because  he  may  be 
forsworn  in  common  conversation,  or  it  may  be  an  expression 
of  mere  passion  and  anger:  4  Co.  15  b;  nor  shall  it  be  intended 
to  be  referred  to  a  case  where  perjury  may  be  committed. 

It  may  be  said,  that  after  a  verdict,  it  shall  be  taken  to  have 
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been  in  evidenoe,  that  the  oath,  which  was  spoken  of  bj  the 
defendant,  and  said  to  have  been  sworn  falsely,  had  been  taken 
in  the  course  of  a  judicial  proceeding,  and  legally  administered, 
but  the  introductory  ayerment,  as  well  as  the  colloquium^  showed 
that  the  supposed  defamatory  words  were  applied  to  a  mere 
Toluntary  oath,  extrajudicially  and  illegally  taken.  So  that  it 
appears  to  me,  the  errors  assigned  in  this  cause  are  supported, 
and  warrant  a  reversal  of  the  judgment. 

Judgment  reversed. 

Counsel  for  defendant  then  moved  for  a  tfemre  de  novo^  as 
two  of  the  counts  were  good;  and  relied  upon  Orard  v.  AddL^ 
Doug.  781. 

TiLOHKAH,  0.  J.  I  believe  there  is  a  latecase  in  which  a  venire 
de  novo  was  refused  in  slander;  but  I  see  no  reason  for  the  dis- 
tinction. The  case  in  Douglas  is  good  law  and  good  sense, 
and  I  am  willing  to  abide  by  it. 

Venire  de  novo  awarded. 

See  the  case  of  Hopkku  v.  Beedlet  amU^  191,  where  a  liiiiikr  dedakmls 

made. 


Garrigues  v.  Goxe. 

[1  BonnT,  099.] 

Whbh  Risk  Bboinb.— Upon  an  insarance  "  at  and  from'*  a  foreign  port 
the  risk  commences  aa  soon  as  the  vessel  has  been  saf  elymoored  twenty* 
four  hours  after  her  arrival  at  port 

Seawobthiness. — ^Upon  an  insurance  '*at  and  from"  a  warranty  of  sea- 
worthiness must  be  referred  to  the  commencement  of  the  risk;  and  if 
between  that  time  and  the  time  of  sailing  she  becomes  unfit  for  sea, 
without  the  fault  of  the  insnred,  and  is  afterwards  lost  by  the  perils 
of  the  sea,  the  insured  can  recover. 
Peril  within  Poucy.— A  leak  occasioned  by  rats,  without  the  neglect 
of  the  captain,  is  a  peril  within  the  policy. 

AonoN  on  a  policy  of  insurance  for  six  hundred  dollars  upon 
the  brig  Malleville,  valued  at  two  thousand  doUars,  at  and  from 
Cape  Frangois  to  Philadelphia.  The  policy  was  executed  on 
the  eleventh  December,  1801,  and  contained  the  following 
clause:  "If  the  above  vessel,  after  a  regular  survey,  should  be 
condemned  for  being  unsound  or  rotten,  the  underwriters  shaU 
not  be  bound  to  pay  their  subscriptions  upon  this  policy." 

The  following  facts  appeared  upon  the  trial  at  nisi  pnus  be- 
fore Chief  Justice  Tilghman.    The  brig  arrived  at  Cape  Francois 
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October  12»  1801,  and  sailed  upon  the  Toyage  insured  on  the 
tenth  Noyember,  1801;  on  the  following  day,  without  any  bad 
weather,  sprung  a  leak;  in  consequence  of  which  she  put  back, 
and  arrived  at  Cape  Franfois  on  the  fifteenth.  Her  cargo  was 
then  remoTed  and  a  survey  ordered.  The  surveyors  reported 
that  the  sides  were  in  bad  condition  from  stem  to  stem,  and  the 
ribs  and  timbers  so  eaten  by  rats  as  to  be  unfit  to  hold  the  nails 
for  replacing  the  planks.  Bepairs  to  the  extent  of  six  hundred 
dollars  were  thought  necessary  by  the  surveyors  who,  however, 
recommended  a  second  survey  before  the  repairs  were  ordered. 
As  the  result  of  the  second  survey,  the  surveyors  reported  that 
the  plank  and  timbers  were  very  inferior,  and  the  brig  in  such 
a  state,  that  the  necessary  repairs  would  exceed  her  value  when 
repaired;  and  recommended  that  the  vessel  be  condemned  and 
sold  at  auction  for  the  benefit  of  those  concerned.  The  sale 
was  thereupon  ordered,  at  which  the  brig  produced  two  hundred 
and  forty-two  dollars  and  6itj  cents. 

The  deposition  of  one  of  the  surveyors  was  read,  from  which 
it  appeared  that  at  the  first  survey  the  leak  was  not  discovered; 
that  on  the  second  survey  they  discovered  eight  timbers  so  much 
rat-eaten  as  not  to  hold  the  nails  to  replace  the  planks;  but  that 
from  their  general  state  they  were  not  so  defective,  except  from 
being  eaten  by  rats,  as  to  render  her  unfit  for  sea;  that  he  was 
of  opinion  the  leak  was  caused  by  the  rats,  and  not  from  any 
rottenness;  that  the  rats  could  not  have  gnawed  to  the  degree 
found  after  the  vessel  left  the  cape,  or  in  less  than  three  or  four 
weeks,  and  from  the  appearance  of  the  holes  and  nests  the  rats 
must  have  been  there  longer  than  that  time;  that  she  was  not 
seaworthy  at  the  time  of  the  second  survey,  nor  when  she  left  the 
cape;  that  it  would  have  cost  two  thousand  dollars  to  make  the 
repairs  at  the  cape. 

From  other  testimony  it  appeared  that  the  vessel  was  after- 
wards seen  at  Havanna,  when  her  bottom  was  sound,  though 
the  sheathing  was  worm-eaten;  that  she  there  received  no  other 
repairs  than  a  new  sheathing,  which  cost  four  hundred  and  fifty 
dollars,  and  then  took  a  cargo  of  molasses  in  safety  to  Phila- 
delphia. 

The  defendant's  counsel  rested  their  case,  these  points  having 
been  raised.  The  vessel  was  proved  not  to  have  been  seaworthy 
at  the  time  of  sailing  from  Cape  Francois,  at  which  time  the 
warranty  of  seaworthiness  applied;  or  that  the  unseaworthiness 
at  that  time  being  proved,  the  assured  must  show  her  seaworthy 
when  the  risk  commenced;  2.  That  the  survey  and  condemna- 
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iion  were  a  bar  under  the  special  memorandmn;  8.  That  the 
eating  1^  the  rats  was  not  a  peril  within  the  policy. 

The  chief  justice  charged  the  juiy;  1.  That  the  insurance  com- 
menced as  soon  as  the  vessel  had  been  safely  moored  twenty- 
four  hours  at  Cape  Franqois;  and  that  the  implied  warranty  of 
seaworthiness  must  be  referred  to  the  same  time.  If  between 
the  commencement  of  the  insurance  and  the  sailing  of  the  vessel 
she  became  unfit  for  sea  without  the  fault  of  the  plaintiff,  and 
was  afterward  lost  by  the  perils  of  the  sea,  the  plaintiff  was  en- 
titled to  reooYcr;  2.  With  regard  to  the  construction  of  the 
policy,  unless  the  survey  showed  that  she  was  unsound  or  rotten 
he  did  not  think  the  plaintiff  was  barred  of  recovery  by  force  of 
the  policy  only.  As  for  instance,  a  vessel  might  be  so  disabled 
as  not  to  be  worth  repairing  in  consequence  of  sudden  accidents, 
such  as  loss  of  masts,  breaking  of  her  timbers  by  accident,  with- 
out any  decay  of  the  wood.  As  to  unsoundness  by  decay,  it  might 
be  veiy  reasonable  to  agree  that  the  survey  should  be  sufficient 
evidence  of  the  state  of  the  vessel  at  the  commencement  of  the 
risk,  but  such  agreement  would  be  veiy  absurd  if  applied  to 
injuries  arising  from  sudden  accidents  and  the  like.  If  the  sur- 
vey should  say  she  was  unsound  and  no  more,  the  plaintiff 
would  be  barred.  But  if  the  whole  survey  taken  together  showed 
a  defect  arising  from  an  accident,  and  not  from  decay,  he  thought 
the  case  would  be  different,  and  that  the  plaintiff  would  not  be 
barred.  Upon  the  last  point,  supposing  the  leak  to  have  been 
occasioned  by  the  eating  of  rats,  be  was  of  opinion  that  it  was  a 
risk  within  the  policy. 

The  juiy  found  for  the  plaintiff,  seven  hundred  and  twenty* 
one  dollars  damages. 

Burd  and  Levy^  on  behalf  of  the  defendant  moved  for  an  order 
to  show  cause  why  a  new  trial  should  not  be  granted  on  the 
ground  of  misdirection  to  the  jury,  and  that  the  verdict  was 
against  evidence.  In  support  of  the  motion  they  contended  that 
the  implied  warranty  of  seaworthiness  was  coeval  not  with  the 
risk  but  with  the  time  of  sailing,  as  it  was  then  that  it  was  ma- 
terial the  warranty  should  be  true.  The  agreement  is  that  every- 
thing is  in  the  condition  in  which  it  ought  to  be.  Park,  220,  and 
of  course  when  it  ought  to  be.  Lord  Kenyon  held  that  under 
the  words  **  at  and  from  "  in  a  policy  it  is  sufficient  if  the  vessel 
be  seaworthy  at  the  time  of  sailing,  Forbe8  v.  Wilson^  Park  229; 
and  if  sufficient,  it  must  also  be  material.  So  also  per  Lord 
Mansfield:  Eden  v.  Parkinson^  Doug.  708;  ScJioolbred  v.  ^i^. 
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Parky  229  a.  The  juiy  were  wrong,  moreoyer,  as  the  facts  raise 
a  strong  presumption  that  the  yessel  was  not  seaworthy  at  the 
time  the  risk  commenced;  and  the  proof  of  seaworthiness  is  on 
the  plaintiff:  Park  221;  Marsh.  865;  2.  The  surveyors  reported 
that  the  brig  coold  not  be  repaired  for  her  fall  yalue  when  re- 
paired, which  certainly  proves  nnsonndness:  1  Valin.  657;  1 
Emerig.  583;  8.  Peril  of  the  sea  are  such  as  human  prudence 
cannot  guard  against:  Park  61;  Marsh.  416;  and  if  through 
laches  and  negligence  a  loss  arise  it  must  fall  on  the  party  in 
fault,  not  on  the  insurer:  Poth.  on  Ins.  66,  sec.  64;  2  Valin.  79, 
art.  28.  The  eating  by  rats  has  been  held  chargeable  to  the 
captain's  neglect:  Dale  y.  EuU,  1  Wils.  281;  Jones  on  Bail,  104; 
Abb.  on  Ship.  159;  Marsh.  157;  Emerig.  877. 

HaUowell  and  IngersoU^  for  the  plaintiff.  The  risk  commenced 
tweniy-four  hours  after  the  yessel  airiyed  at  the  cape,  and  the 
jury  haye  found  that  she  was  then  seaworthy.  Counsel  for  de- 
fendant make  no  distinction  between  polici*es ''at  and  from'' 
and  **  from;"  it  is  only  in  the  latter  that  seaworthiness  at  the 
time  of  sailing  has  been  held  sufficient.  The  case  of  Mills  frig- 
ate is  decisiye  in  our  fayor:  Park  228;  2.  The  suryey  and  con- 
demnation did  not  proceed  upon  the  rottenness  and  unsound- 
ness of  the  yessel,  and  therefore  the  case  is  not  within  the  mem- 
orandum; defendant  must  bring  his  case  within  the  yery  words 
of  the  clause:  Walaan  y.  Ins.  Co.  N,  A.  2 W.  0.  C.  152;  8.  A  leak 
is  a  peril  insured  against,  and  that  it  was  caused  by  rats  does 
not  alter  the  case,  as  the  liability  of  yessels  to  their  depredation 
is  well  known,  and  the  preyention  of  their  entry  into  them  im- 


By  Oourt,  Tilohican,  0.  J.  In  this  cause,  as  in  many  others, 
we  feel  the  loss  of  our  brother  Smith.  As  the  cause  was  tried 
before  me,  it  was  not  my  intention  to  giye  any  opinion,  but  in 
case  of  necessity.  It  has  now  become  necessaiy.  I  shall  only 
say,  howeyer,  on  the  points  of  law,  that  I  haye  found  no  reason 
to  alter  the  opinion  deliyered  on  the  trial;  and  in  that  opinion 
Judge  Brackenridge  concurs  with  me.  The  law  being  settled, 
the  merits  of  the  case  rest  on  the  facts,  whether  the  yessel  was 
in  proper  condition  at  the  time  the  injury  from  the  rats  took 
place,  and  whether  the  injury  took  place  before  or  after  the 
commencement  of  the  risk  insured  against,  and  without  the 
neglect  of  the  captain.  To  these  points  the  parties  gaye  yeiy 
little  eyidence  on  the  trial;  nor  did  their  attention  seem  to  haye 
been  turned  toward  them.    All  the  proof  made  by  the  plaintiff 
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was  that  the  Teasel  performed  her  outward  Toyage  in  good  time; 
but  as  to  her  condition,  or  the  condition  of  her  cargo,  there 
was  no  evidence.  It  appears  that  there  are  seyeral  more  actioDS 
depending  on  the  same  policy;  and,  now  that  it  is  understood 
on  what  points  the  cause  turns,  it  may  be  expected  that  the 
merits  will  be  more  fully  investigated.  The  court  are  of  opinion 
that  it  will  be  most  conducive  to  justice  to  hold  the  present  case 
under  advisement  till  a  trial  is  had  in  one  of  the  other  actions. 
If  the  juiy  find  again  for  the  plaintiff,  there  will  be  no  reason 
for  a  new  trial  in  this  case;  but,  if  a  verdict  shall  be  given  for 
the  defendant,  it  will  be  proper  to  grant  a  new  trial,  unless 
the  parties  themselves  agree  on  some  other  arrangement. 

Tbatbs,  J.,  being  related  to  one  of  the  parties,  took  no  part 
in  the  cause,  but  expressed  himself  as  satisfied  with  the  opinion 
of  the  court 


Commonwealth  t;.  Duanb. 

[1  Dnnai,  Ml.] 

CBncmAL  Pbosbcution  Babbed  bt  Statutb.— Where  a  statute  di- 
rected '*that  from  and  after  the  pasnng  of  the  act  no  person  shall  be 
subjedt  to  prosecation  by  indictment"  for  an  offense  therein  mentioned; 
it  was  held  that  this  was  a  bar  to  a  prosecation  for  that  ofiense,  com* 
menced  and  prosecuted  to  conviction  before  the  passing  of  the  statute, 
but  in  which  no  judgment  had  been  pronounced. 

Ibdiotmbbt  for  libel  of  the  late  govemor,  McEean,  in  his 
official  capacity.  The  defendant  was  conyicted  at  nisi  pritu^ 
before  Teates,  J.,  and  his  counsel  moved,  in  arrest  of  jud^ent, 
that  the  indictment  did  not  charge  the  libel  to  be  false.  A 
second  argument  on  this  question  was  directed,  it  being  under- 
stood that  the  court  was  divided  in  opinion;  but  upon  calling 
the  case  it  was  suggested  that  a  recent  act  of  assembly  had  put 
an  end  to  the  prosecution,  and  the  court,  thereupon,  ordered 
an  argument  upon  this  point  before  the  merits  should  be  dis- 
cussed. 

The  act  referred  to  is  entitled  **  An  Act  concerning  libels,'* 
and  was  passed  March  16, 1809.    It  is  as  follows: 

'  Sec.  1.  Be  it  enacted,  etc.,  that  from  and  after  the  passing  of 
this  act  no  person  shall  be  subject  to  prosecution  by  indictment, 
in  any  of  the  courts  of  the  commonwealth,  for  the  publication 
of  papers  examining  the  proceedings  of  the  legislature  or  any 
branch  of  government,  or  for  investigating  the  official  conduct 
of  officers  or  men  in  a  public  capacity. 
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See.  2.  That  in  all  actions  or  criminal  proBecutions  of  a  libel 
tiie  defendant  may  plead  the  trath  thereof  in  justification,  or 
give  the  same  in  evidence;  and  if  any  prosecution  by  indict- 
ment, or  any  action  be  instituted  against  any  person  or  persons 
contrary  to  the  true  intent  and  meaning  of  this  act,  the  de* 
fendant  or  defendants  in  such  action  for  indictment  may  plead 
this  act  in  bar,  or  give  the  same  in  evidence  on  the  plea  of  not 
guilty.  Provided,  that  this  act  shall  be  and  continue  in  force 
for  the  term  of  three  years,  and  from  thence  to  the  end  of  the 
next  session  of  the  legislature. 

Bush  and  Hopkinson^  for  the  defendant,  contended  that  the 
act  terminated  all  prosecutions  heretofore  commenced  for  libels 
upon  men  in  their  official  capacity.  The  government  alone  is 
interested  in  criminal  prosecutions,  and  it  may  put  an  end  to 
them  at  any  stage  of  the  proceedings.  The  word  prosecution 
in  the  act  relates  to  the  whole  series  of  proceedings,  from  the 
commencement  of  the  suit  to  sentence.  Judgment  is  a  stage 
of  the  prosecution  future  to  us;  the  word  9ihM  protects  the 
defendant.  The  law,  moreover,  has  repealed  the  offense  for 
publishing  libels  against  officers  as  such,  and  when  a  statute 
creating  an  offense  is  repealed  all  proceedings  under  it  fall:  1 
H.  H.  P.  0.  238,  291;  1  Hawk.  P.  0.  b.  1,  c.  40,  sec.  10; 
UniJted  Stales  v.  Pastmore,  4  Dall.  873.  No  one  can  be  punished 
under  the  statute  unless  there  is  a  saving  clause:  MUler's  case, 
1 W.  Bl.  451;  U.  S.  Laws,  204.  If  the  first  section  puts  an 
end  to  the  prosecution  nothing  in  the  second  should  sustain  it, 
for  the  whole  act  must  stand.  The  question  is:  Is  the  defend- 
ant subject  to  a  prosecution  by  indictment?  Does  it  hang  over 
him  ?    If  it  does  the  law  is  violated. 

Levy  and  IngersoU,  for  the  commonwealth,  urged  that  this  act 
was  unconstitutional,  that  it  was  opposed  to  the  first  and 
seventh  sections  of  the  ninth  article  of  the  constitution,  which 
were  intended,  the  one  as  a  security  to  reputation,  the  other  as 
a  regulation  of  the  means  for  its  protection.  To  the  argument 
that  the  act  is  retrospective,  the  case  of  Colder  v.  BuU,  3  Dall. 
397,  may  be  replied,  where  it  was  said  that  if  it  is  possible  so  to 
construe  a  law  as  to  prevent  this  effect  it  is  the  duty  of  courts 
to  dc  it.  The  first  section  does  not  repeal  the  offense;  it  merely 
provides  a  rule  for  the  future.  The  second  section  is  confined 
to  prosecutions  instituted  contrary  to  the  true  intent  and  mean- 
ing of  the  act;  and  how  can  a  prosecution  be  instituted  against 
the  spirit  of  the  act  unless  it  be  commenced  afterward? 
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TiLOHMATi,  0.  J.  This  is  an  indiotment  for  a  libel  against  the 
late  goyernor,  McEean,  in  his  official  capacity.  The  defendant 
was  conTictedy  and  moved  in  arrest  of  judgment.  In  this  situa- 
tion, the  act  concerning  libels  was  passed;  the  object  of  which 
is  to  take  awaj  the  prosecution  by  indictment  in  cases  of  this 
nature.  The  question  now  to  be  decided  is,  whether  the  court 
can  proceed  to  give  judgment  on  the  indictment.  The  counsel 
for  the  commonwealth  have  raised  an  objection  to  this  law,  on 
the  ground  of  its  being  a  violation  of  the  ninth  article  of  the 
constitution.  Although  their  argument  was  rather  faintly  uiged, 
it  is  proper  to  take  notice  of  iL  By  the  first  section  of  the 
ninth  article  it  is  declared  that  all  men  have  a  right  of  acquir- 
ingy  possessing  and  protecting  property  and  reputation;  and  it 
is  supposed  that  the  protection  of  reputation  will  be  less  perfect 
when  the  punishment  of  libels  by  indictment  is  taken  away. 
It  maybe  so;  and  I  fear  it  will  be  so.  But  it  is  sufficient  to 
remark  that  the  civil  remedy  by  action  is  still  left  unimpaired; 
and  that  the  proceeding  by  indictment  is  not  the  right  of  the 
injured  party,  but  of  the  public.  The  seventh  section  of  the 
same  article  provides  that,  in  prosecutions  for  the  publicatioli 
of  papers  investigating  the  official  conduct  of  officers,  or  men  in 
a  public  capacity,  the  truth  may  be  given  in  evidence.  This, 
My  the  counsel  for  the  commonwealth,  shows  that  it  was  under- 
stood that  there  should  be  no  prosecutions  by  indictment.  I 
think  it  only  shows  that,  at  the  time  of  the  fnuning  of  the  con- 
stitution,  such  prosecutions  were  lawful,  and  there  was  no 
reason  to  suppose  that  it  might  not  continue  to  be  lawful;  but 
there  is  no  ground  for  drawing  an  inference  that  the  constitu- 
tion intended  to  provide  for  the  continuance  of  such  prosecu- 
tions forever.  It  was  intended  to  protect  the  defendant  by  per* 
mitting  him,  when  prosecuted,  to  give  the  truth  in  evidei^oe; 
but  there  is  no  intimation  that  it  should  be  unlawful  for  the 
legislature  to  take  away  the  prosecution  altogether. 

I  will  now  consider  the  act  of  assembly.  The  first  section 
enacts  that  **  from  and  after  the  passing  of  the  act,  no  person 
shall  be  subject  to  prosecution  by  indictment  in  any  of  the 
courts  of  this  commonwealth  for  tiie  publication  of  papers  in- 
vestigating the  official  conduct  of  officers,  or  men  in  a  public 
capacity.*'  The  prosecution  by  iudictment  is  the  only  criminal 
prosecution  of  suqh  offenses  known  to  our  law;  because  the 
proceeding  by  information  is  forbidden  by  our  constitution. 
When,  therefore,  it  is  said  that  a  man  shall  not  be  subject  to 
prosecution  by  indictment,  it  is  saying  that  he  shall  not  be  sub- 
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ject  to  any  criminal  proseoution.  Now  what  is  a  prosecution  f 
It  is  the  whole  proceeding,  including  the  judgment  In  the 
case  before  us»  the  judgment,  the  most  material  part  of  the 
prosecution,  remains  to  be  giyen.  Oan  the  court  pronounce 
judgment  and  inflict  punishment  when  the  law  declares  that 
the  defendant  shall  not  be  subject  to  prosecution  ?  I  do  not 
see  how  they  can. 

But  it  is  contended  by  the  counsel  for  the  prosecution,  that 
although  it  might  be  improper  to  pronounce  judgment,  if  the 
matter  rested  on  the  first  section  of  the  law;  yet  taking  into 
consideration  the  second  section,  it  will  appear  on  the  whole, 
that  there  was  no  intent  to  give  relief  in  case  of  prosecutions 
commenced  before  the  passing  of  the  law.  It  is  neoessaiyy 
therefore,  to  examine  the  second  section;  for  it  is  true,  that  in 
construing  any  part  of  a  law  the  whole  must  be  considered;  the 
different  parts  reflect  light  on  each  other;  and  if  possible,  such 
a  construction  is  to  be  made  as  will  avoid  any  contradiction  or 
inconsbtency.  That  part  of  the  section  which  is  material  to  the 
present  purpose,  declares,  that  **if  any  prosecution  l^  indict* 
nient  be  instituted  against  any  person,  contrary  to  the  true 
intent  and  meaning  of  this  act,  the  defendant  in  such  indict- 
ment may  plead  this  act  in  bar,  or  give  the  same  in  evidence  on 
the  plea  of  not  guilty."  It  appears  then,  that  the  first  section 
declares  the  law,  and  the  second  section  provides  the  mode  by 
which,  in  certain  cases,  the  defendant  shall  avail  himself  of  that 
law.  The  mode  of  thus  availing  himself,  is  confined  to  indict- 
ments which  have  not  been  tried;  and  I  incline  to  think, 
although  I  give  no  decided  opinion,  that  it  is  confined  to  prose- 
cutions commenced  after  the  passing  of  the  law.  For,  without 
entering  into  a  critical  examination  of  the  meaning  of  the  word 
institute,  in  common  parlance,  when  applied  to  legal  proceed- 
ings, it  signifies  the  commencement  of  the  proceeding.  When 
we  talk  of  instituting  an  action,  we  understand  bringing  an 
action.  Supposing  then,  that  this  is  the  meaning  of  the  word, 
which  is  giving  the  greatest  possible  weight  to  the  argument 
for  the  commonwealUi,  how  will  the  matter  stand?  It  will 
hardly  be  contended  that  the  affirmative  words  in  the  second 
section,  confine  the  defendant  to  the  mode  of  defense  pointed 
out  in  that  section,  if  the  first  section  entitles  him  to  other 
modes  of  defense.  For  instance,  if  a  prosecution  is  commenced 
after  the  passing  of  the  law,  for  a  matter  which  on  the  &ce  of 
the  indictment  is  a  libel  against  a  man  in  his  official  capacity, 
the  defendant  may  surely  take  advantage  of  this  act,  by  motion 
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in  arrest  of  judgment,  although  he  neither  pleaded  it  in  bar, 
nor  gave  it  in  eyidence  on  the  plea  of  not  guilty.  I  conclude, 
therefore,  that  there  is  no  contradiction  or  inconsistencj  in 
giTing  to  the  second  section  the  construction  contended  for  the 
commonwealth;  and  at  the  same  time  allowing  the  first  section 
to  operate  in  its  full  extent  If  the  legislature  intended  that 
the  proceedings  should  be  continued  on  indictments  already 
commenced,  they  ought  to  haye  said  so  expressly.  This  law  is 
not  drawn  as  clearly  as  it  might  haye  been.  If  the  same  ex- 
pressions had  been  used,  as  applied  to  a  cMl  action,  I  should 
have  thought  myself  warranted  in  giving  it  a  different  constmo- 
tion,  because  then  it  would  have  operated  in  a  retrospective 
manner,  so  as  to  take  away  from  a  dtizen  a  tested  right.  But 
there  is  a  wide  difference  between  a  ciyil  and  a  criminal  action. 
In  the  latter,  the  commonwealth  only  relinquishes  its  own  right 
of  inflicting  punishment.  In  nothing  is  the  common  law, 
which  we  haye  inherited  from  our  ancestors,  more  conspicuous, 
than  in  its  mild  and  merciful  intendments,  toward  those  who 
are  the  objects  of  punishment.  We  apply  the  principles  of 
this  law  to  the  construction  of  statutes.  Supposing,  there- 
fore, as  is  certainly  the  case,  that  this  act  is  not  without  ob- 
Bouriiy,  I  feel  myself  on  the  safest  and  the  strongest  ground,  in 
adopting  that  construction  which  takes  away  the  punishment. 
My  opinion  is  that  the  judgment  be  reyersed. 

TxAXis,  and  Beackshbidob,  J  J.  ooncnrred. 

Judgment  arrested. 

This  case  is  cited  by  Mr.  Justice  Miller  io  Steamship  Co.  t.  Joliffe,  2  Wall. 
465,  as  to  the  effect  of  a  repealing  statute. 
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GimNos'  Lessee  v.  Hall. 


PABTIAL  PO88B88ION  OP  Land  Conteted.~A  party  being  inpoi0e«ioo 
of  a  part  of  a  tract  of  land,  under  a  deed  oonveying  to  him  the  whole 
tract,  may  grant  the  whole  by  a  deed  of  bargain  and  sale,  without  enter- 
ing on  that  part  of  which  he  ia  not  in  poeeeesion,  notwithttandmA  an 
adTerae  poeeeesion  of  the  said  part  by  endoaure. 

Dbsd  Inadmissible  in  £videncb.>-A  record  copy  of  a  deed  which  ia 
not  required  to  be  enrolled,  cannot  in  general  be  receiTed  in  evidencei 
but  if  poeeeesion  haa  been  held  under  it  for  upwards  of  thirty-nine  or 
forty  years,  a  certified  copy  may  be  given  in  evidence. 

DBFifiUTiVK  Acknowledgment.— A  conveyance  of  land  acknowledged 
by  the  grantor  and  his  wife,  before  two  justices  of  the  peace,  in  a 
county  in  which  they  did  not  reside,  and  in  which  the  land  was  not 
fdtuated,  is  not  admissible  in  evidence ;  but  parol  evidence  may  be  re* 
eeived  to  prove  that  a  grantor,  although  stated  in  the  deed  to  reside  in 
a  particular  county,  was  a  resident  of  the  county  in  which  the  deed 
was  acknowledged. 

Pabol  Evidence  InadmI&siblb  against  SuBVBr.—-The  defendant  can* 
not  prove  on  his  trial  that  the  locations  made  on  the  plats  in  the  cause, 
were  not  in  compliance  with  his  instructions  to  the  surveyor. 

Judgment  Void  for  Uncbbtaintt.— Where  the  plaintiff  in  ejectment 
locates  his  claim  on  the  plats  in  two  wajrs,  and  there  is  a  general  ver- 
dict and  judgment  rendered  thereon,  such  judgment  is  void  for  uncer* 
tainty. 

Ejectment  for  part  of  a  tract  of  land  called  HilFs  Forest,  in 
Baltimore  county.  Defense  on  warrants  and  plats  returned. 
1.  The  defendant  claiming^  through  one  Walter  Tolly,  offered 
eTidence  to  prove  that  Tolly  was  in  the  actual  possession,  by 
inolosure,  of  the  land  included  within  the  fence  located  on  the 
plats,  and  claiming  it  as  his  own,  at  the  time  that  James  Bosley 
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executed  the  deed  to  George  Buchanan,  of  the  sixteenth  of 
Jone^  1784|  for  part  of  Hill's  Forest,  containing  fonr  hundred 
and  thirtyK>ne  acres,  more  or  less,  it  being  the  tract  or  parcel 
of  land  conveyed  by  Ogle  and  wife,  to  the  said  Posley,  and  that 
the  latter  in  laying  of  the  land  to  Buchanan,  laid  the  same  down 
by  actual  surrey  with  the  said  fence,  excluding  the  possession 
of  the  said  Tolly.  The  latter,  and  the  defendant  claiming 
through  him,  continued  the  possession  by  actual  inclosure, 
during  the  whole  time  that  Buchanan  claimed  the  land  called 
Hill's  Forest,  for  which  the  action  is  brought,  and  at  the  time 
the  said  Buchanan  made  the  deed  to  the  lessor  of  the  plaintiff 
(twenty-eighth  of  December,  1780),  and  this  possession  was 
continued  to  the  time  of  bringing  the  present  action. 

On  this  the  defendant  asked  the  opinion  of  the  court,  and 
instruction  to  the  jury,  that  if  the  facts  stated  were  found  to  be 
true,  that  then  the  said  deeds,  viz:  that  from  Bosley  to  Buchanan, 
and  Buchanan  to  the  lessor  of  the  plaintiff,  cannot  operate  to 
convey  any  title  to  the  land  inclosed,  possessed,  and  claimed  by 
the  defendant. 

Chas£,  0.  J. ,  DuYALii  and  Done,  JJ.  ,  concurring.  The  court  are 
of  opinion  that  as  James  Bosley  was  in  possession  of  part  of  the 
land  conveyed  to  him  by  Benjamin  Ogle  and  wife,  and  George 
Bachanan  was  in  possession  of  the  same  land  conveyed  by  James 
Bosley  to  George  Buchanan,  it  was  not  necessary  for  George 
Buchanan  to  enter  on  that  part  of  the  land  contained  within 
the  inclosure  of  Walter  Tolly,  described  above,  at  the  time  of 
making  the  said  deed  of  bargain  and  sale  from  George  Buchanan 
to  the  lessor  of  the  plaintiff,  in  order  to  give  it  validity,  and 
make  it  operate  as  such;  and  that  Bosley's  laying  down  the 
same  land  by  actual  survey  with  the  fence,  excluding  the  pos- 
session of  the  said  Tolly,  cannot  affect  or  control  the  operation 
of  the  said  deeds,  or  affect  their  validity  to  pass  the  same  land. 
The  court  refuse  to  give  the  direction  to  the  jury,  as  prayed  by 
the  counsel  for  the  defendant.    The  defendant  excepted. 

2.  The  plaintiff  offered  to  read  in  evidence,  to  show  title  to 
the  land  described  in  his  declaration,  a  certified  copy  of  a  deed 
from  Henry  Hill  to  Joseph  Hill,  in  the  following  words: 

"  To  all  Christian  people  to  whom  these  presents  shall  come. 
Henry  Hill,  of  Anne  Arundel  county,  in  the  province  of  Mary- 
land, sendeth  greeting,  etc.  Know  ye  that  I,  the  said  Henry 
Hill,  as  well  for  and  in  consideration  of  the  natural  love  and 
affection  which  I  have  and  do  bear  unto  my  well-beloved  son^ 
Joseph  Hill,  of  the  county  and  province  aforesaid,  as  also  for 
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• 
diyers  other  good  causes  and  conaideratioiL  me  thereunto  moT- 
ing,  have  given,  granted,  made  over  and  confirmed,  and  by 
these  presents  do  give,  grant  and  make  over  and  confirm  unto 
my  said  son,  Joseph  Hill,  his  heirs  and  assigns  forever,  the  sev- 
end  tracts  or  parcels  of  land  following:  that  is  to  say,  one  tract 
or  parcel  of  land  situate,  lying  and  being  in  the  fork  of  Gun- 
powder river,  in  Baltimore  county,  called  and  known  by  the 
name  of  Hill's  Forest,  and  containing  a  thousand  acres  more  or 
less;  two  other  tracts  or  parcels  of  land  situate,  lying  and  being 
on  the  north  side  of  Little  Choptank  river,  in  Dorchester 
county,  the  one  called  Tench's  Hope  containing  two  hundred 
acres;  the  other,  called  Bagged  Point,  containing  four  hundred 
and  forty  acres,  or  thereabouts,  be  the  same  more  or  less.  To 
have  and  to  hold  the  said  several  parcels  of  land,  called  Hill's 
Forest,  Tench's  Hope  and  Bagged  Point,  with,  all  and  singular, 
tbe  premises,  rights,  profits,  advantages,  emoluments  and  ap- 
purtenances to  the  same  belonging,  or  in  anywise  appertaining, 
unto  him  the  said  Joseph  Hill,  his  heirs  and  assigns  forever,  to 
his  and  their  only  proper  use  and  behoof  forevermore;  together 
with  the  full,  free,  quiet  and  absolute  possession  of  the  same  to 
all  ends  and  purposes  whatsoever.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  seal,  this  twenty-seventh 
day  of  July,  seventeen  hundred  and  thirty-seven.  Henry  Hill. 
[l.  s.]  Signed,  sealed  and  delivered  in  the  presence  of  John 
Brice,  George  Stewart,  Bobert  Gordon." 

On  the  back  was  an  acknowledgment  before  one  of  his  lord- 
ship's justices,  and  also  a  receipt  for  the  alienation  fine  for  the 
use  of  Lord  Baltimore.  The  copy  was  daly  certified  by  the 
clerk  for  the  general  court  of  the  western  shore. 

The  defendant's  counsel  objected  to  the  admission  of  this  cer- 
tified copy  in  evidence  to  the  jury. 

Chase,  0.  J.  The  court  are  of  opinion  that  the  copy  of  the 
deed-^from  Henry  Hill  to  Joseph  Hill  cannot  be  received  in  evi- 
dence, it  not  appearing  by  the  copy  to  have  the  words,  ''This 
indenture,"  and  no  money  consideration  being  expressed  in  the 
deed;  and  therefore  not  a  deed  of  bargain  and  sale.  The 
court  are  to  decide,  on  inspection,  whether  or  not  the  deed  was 
indented;  and  the  original  deed  must  be  produced,  ihat  the 
court  may  determine  whether  or  not  the  deed  was  indented. 
The  court  are  also  of  opinion  that  a  copy  from  the  record  of  a 
deed  which  does  not  require  enrollment  cannot  be  received  in 
evidence,  but  that  the  deed  itself  must  be  produced,  as  the  best 
evidence.    If  the  original  deed  is  lost,  destroyed  or  in  posses- 
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sion  of  the  adverse  party,  which  must  be  proved  to  the  court,  a 
copy  is  admissible  in  evidence,  if  proved  to  be  a  true  copy  by 
a  person  who  has  compared  it  with  the  original;  and  a  copy 
from  the  record  may  be  received  in  evidence  if  possession  has 
gone  accordingly  for  upwards  of  thirty-nine  or  forty  years. 

The  plaintiff  then  offered  in  evidence  the  entry  on  the  old 
rent  rolls  as  to  the  possession  and  as  to  the  time  when  a  deed 
had  been  executed  from  Heniy  Hill  to  Joseph  Hill  in  the  follow- 
ing words:  **  One  thousand  acres,  two  pounds  yly.  rent.  Hill's 
Forest,  sur.  4,  Sept.  1683,  for  Bi.  Hill,  above  ye  head  of  Gun- 
powder river,  on  the  So.  side  ye  Nor.  branch  of  ye  said  river  ut 
a  bounded  red  oak,  and  now  belonging  to  Joseph  Hill.  One 
thousand,  Joseph  Hill  from  Henry  Hill,  twenty-seventh  of  Joly, 
1787.  True  copy  from  the  old  rent  roll  of  Baltimore  county, 
page  424.    Jno.  Callahan/' 

He  also  offered  Henry  Hill's  will,  dated  tenth  of  February, 
1738-9,  in  which  he  particularly  devised  his  real  estate  but  made 
no  mention  of  Hill's  Forest,  and  there  was  no  residuary  devise; 
also  the  charge  of  Hill's  Forest  on  the  debt  books  of  the  prov- 
ince, showing  a  charge  to  Joseph  Hill;  also  Joseph  Hill's  will, 
dated  twentieth  of  October,  1761,  devising  two  hundred  acres, 
part  of  Hill's  Forest,  to  Joseph  Bichardson,  another  part  to 
Daniel  Bichardson,  and  the  residue  to  Henry  Margaret  Hill, 
then  Henry  Margaret  Ogle,  his  grand-daughter  and  heir  at  law; 
also  the  charge  in  the  said  debt  books  in  1762,  of  Hill's  Forest 
to  Joseph  HUl's  heirs;  also  a  charge  in  1771  in  the  debt  books 
to  the  aforementioned  parties. 

He  next  offered  the  regular  conveyances  to  the  present  pos- 
sessors of  Hill's  Forest  from  Joseph  Hill  through  his  three  de- 
visees named,  viz. :  a  deed  stated  to  bo  dated  the  twenty-fifth  of 
June,  1777,  and  made  by  and  between  '*  Benjamin  Ogle,  Esq., 
and  Henry  Margaret,  his  wife,  of  Anne  Arundel  county,  in  the 
state  of  Maryland,  of  the  one  part,  and  James  Bosley,  of  Charles 
of  etc.,"  of  the  other  part,  for  part  of  a  tract  of  land  called  Hill's 
Forest  lying  in  Baltimore  cotmty,  containing  four  hundred  and 
thirty-one  acres;  which  deed  was  acknowledged  by  the  grantors 
before  two  justices  of  the  peace  for  Prince  George's  county; 
and  the  said  deed  was  recorded  in  Baltimore  county  on  the 
twentieth  of  September,  1777;  and  a  deed  from  the  said  James 
Bosley,  of  Charles,  to  George  Buchanan  for  the  same  land, 
dated  the  sixteenth  of  June,  1784;  and  a  deed  from  Joseph 
Richardson,  of  Dorchester  county,  to  Charles  Wells,  dated  the 
tweniy-seventh  of  March,  1779,  for  two  acres,  part  of  the  said 
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tract,  deyiaed  to  the  said  Joseph  Biohardson.  This  deed  was 
acknowledged  and  recorded  in  Baltimore  county  on  the  thirty- 
first  of  July,  1779;  and  a  deed  from  Oharles  Wells  to  Q^orge 
Bnchanan,  dated  the  ninth  of  October,  1784,  for  two  hundred 
acres,  the  same  conveyed  by  Biohardson  to  Wells;  and  a  deed 
from  George  Buchanan  to  James  Oittings,  dated  the  twenty- 
eighth  of  December,  1780,  for  the  last  mentioned  part  of  the 
tract  called  Hill's  Forest. 

The  plaintiff  also  offered  evidence  showing  that  there  was  actual 
possession  of  Hill's  Forest,  by  living  on  the  same  under  the 
title  of  Joseph  Hill,  ever  since  the  year  1772;  also  evidence  that 
whilst  ib  lay  out  in  the  woods  unoccupied  it  was  reputed  to  be- 
long to  a  person  of  the  name  of  Ogle;  also  evidence  of  one 
Thomas,  aged  fifty-six  and  upward,  a  person  connected  and 
well  acquainted  with  the  Hill  family,  showing  that  in  the  said 
family  Hill's  Forest  was  always  reputed  to  belong  to  the  said 
Joseph  Hill  and  those  claiming  under  him,  and  that  he  never 
heard  that  aoy  other  of  the  family  laid  claim  to  the  same;  that 
Heniy  Hill,  son  of  Doctor  Bichard  Hill,  who  was  a  brother  of 
Joseph  Hill,  and  heir  at  law  of  Henry  Hill,  father  of  the  said 
Bichard  and  Joseph,  was  frequently  in  the  state  from  the.  year 
1761  to  the  year  1792;  that  about  the  year  1769, 1770,  or  1771, 
the  said  Henry  Hill,  junior,  spent  the  most  of  two  years  at  the 
house  of  the  said  Thomas  with  Mrs.  Ogle  above  named,  the  re- 
puted owner  of  Hill's  Forest;  that  Dr.  Bichard  Hill,  father  of 
Henry,  junior,  and  son  of  Henry,  senior,  was  bom  in  the  state, 
and  came  to  the  state  in  1752  from  the  island  of  Madeira  where 
he  then  resided,  remained  here  among  his  relatives  in  and  about 
the  city  of  Annapolis  about  a  year;  that  the  executors  of  the 
said  Joseph  Hill  and  the  said  Thomas  as  guardian  of  Mrs.  Ogle, 
paid  the  quit  rents  on  Hill's  Forest  from  the  death  of  Joseph 
Hill  until  the  marriage  of  Mrs.  Ogle;  also  that  no  person  has 
held  any  part  of  Hill's  Forest,  claiming  as  such,  except  those 
holding  under  the  said  Joseph  Hill. 

There  was  no  evidence  that  Bichard  Hill,  the  heir  at  law  of 
his  father,  Henry  Hill,  or  that  Heniy  Hill,  the  heir  at  law  of 
Bichard  Hill,  or  any  other  person,  overclaimed  a  right  to  Hill's 
Forest,  or  any  part  thereof,  except  the  said  Joseph  Hill,  and 
those  claiming  under  him;  and  no  title  was  now  set  up  by  the 
defendant  under  the  heirs  of  Henry  Hill,  father  of  the  said 
Joseph  Hill. 

The  defendant's  counsel  offered  in  evidence  that  the  tract  of 
land  called  Hill's  Forest,  for  which  suit  is  brought,  was  granted 
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to  Biohard  Hill  on  the  tenth  August,  1684,  and  that  the  said 
Biohard  Hill  left  issue  three  sons,  Bichard,  Josepli  and  Heniy; 
that  he  made  his  last  will  and  testament  on  the  twentieth  Octo- 
ber, 1700,  and  therein  derised  the  land  in  fee  to  his  three  sons 
as  tenants  in  common;  that  the  said  Henry  survived  his 
brtithers,  and  became  sole  seised  in  fee  as  heir  to  the  grantee; 
that  the  said  Henry  had  issue  two  sons,  Bichard,  the  eldest, 
and  Joseph;  that  Biohard  removed  to  the  island  of  Madeira  and 
resided  there  many  years,  and  that  he  was  there  alive  in  the 
year  1750,  and  afterward  died  there,  leaving  Henry  Hill,  of 
Philadelphia,  his  son  and  heir  at  law,  and  who  died  without 
children  in  the  year  1798,  leaying  a  large  fortune,  and  that  his 
heirs  are  sister^  and  children  of  deceased  sisters.  The.  defend- 
ant offered  in  evidence  the  afore-mentioned  entry  on  the  rent 
rolls,  introduced  by  plaintiff,  in  which  reference  is  made  to  the 
date  of  the  certified  copy  of  the  deed,  and  in  order  to  account 
for  such  entry  being  made  on  the  said  rent  roll.  He  further 
offered  in  evidence  that  no  actual  possession  or  occupation  of 
the  land,  nor  any  part  thereof,  ever  was  at  any  time  in  any 
person  claiming  under  Joseph  Hill,  from  whom  the  lessor  of 
the  plaintiff  seeks  to  dedye  title;  but  that  the  whole  of  the  suid 
land  was  in  woods  and  unoccupied  until  the  year  1772,  when 
James  Bosley,  under  whom  the  lessor  of  the  plaintiff  claims, 
entered  into  a  part  thereof;  and  that  the  said  Joseph  Hill,  nor 
any  person  claiming  under  him,  neyer  made  an  entry  on,  nor 
had  the  actual  possession  of  any  part  of  the  land  for  which  the 
defendant  claims,  according  to  the  plats  returned. 

The  plaintiff's  counsel  prayed  the  opinion  of  the  court  and 
direction  to  the  juiy,  that  from  the  whole  of  the  evidence  above 
stated  on  the  piurt  of  the  plaintiff,  they  may  and  ought  to  pre- 
sume that  a  deed  good  and  operative  in  law  to  convey  the  said 
land  called  Hill's  Forest,  was  executed  and  did  pass  the  said 
land  in  fee  from  the  said  Henry  Hill,  the  son  of  the  original 
patentee,  to  his  son  Joseph  Hill. 

Chase,  C.  J.  The  court  are  of  opinion  and  so  direct  the 
jury,  in  case  they  find  the  several  facts  stated  by  the  plaintiff ' 
to  be  true,  although  they  should  find  the  several  facts  stated  by 
the  defendant  to  be  true;  that  the  same  facts  so  stated  by  the 
plaintiff  are  sufficient  for  the  jury  to  presume,  and  they  ought 
to  presume,  that  the  said  Henry  Hill  did  make  and  execute  a 
good  and  sufficient  deed,  valid  and  operative  in  law,  to  transfer 
and  pass  the  said  land  called  Hill's  Forest  from  the  said  Heniy 
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Hill  to  the  said  Joseph  Hill  and  his  heirs.    The  defendant 
excepted. 

8.  The  plaintiff's  counsel  offered  to  read  in  eyidenoe  a 
location  of  a  tract  of  land  called  Holland's  Park,  on  the  plats 
returned  in  the  cause,  as  an  act  of  the  defendant,  evidencing 
the  true  location  and  position  of  the  said  tract  called  Holland's 
Park.  The  defendant,  to  show  that  the  said  location  was  not 
his  act,  offered  to  give  in  eyidence  to  the  jury  his  original  in- 
structions, in  writing,  to  the  surrejor  as  to  the  laying  down 
the  said  land,  and  he  offered  to  prove  by  the  surveyor  that 
the  location  made  and  returned  on  the  said  plats  were  made 
1^  a  misapprehension  of  said  instructions,  and  contrary  to 
them. 

Chabb,  0.  J.  The  court  are  of  opinion  that  the  testimony 
offered  on  the  part  of  the  defendant  is  improper  and  cannot  be 
received;  and  the  court  refuse  to  let  the  said  evidence  so  of- 
f ered  go  before  the  jury.    The  defendant  excepted. 

A  verdict  was  given  for  the  plaintiff.  The  defendant  brought 
a  writ  of  error,  and  the  record  of  the  proceedings  was  removed 
to  the  court  of  appeals,  where,  at  the.  November  term,  ].802, 
the  cause  came  on,  and  was  argued  by  Key,  Earper  and  Johnson, 
for  appellant. 

Martin,  aUomey-general,  and  Shoaff,  tot  respondent. 

By  OouBT,  Maokall^  Jonbs,  Potts,  and  Diinas,  JJ.  The 
first  bill  of  exceptions  in  this  cause  presents  two  questions  for 
decision:  1.  If  James  Bosley,  who  is  stated  to  have  been  in 
the  possession  of  the  land  called  Hill's  Forest,  at  the  execution 
of  his  deed  to  George  Buchanan,  and  George  Buchanan  having 
the  same  possession  of  the  land  conveyed  by  James  Bosley  to 
him,  had,  in  construction  of  law,  at  the  execution  of  their 
several  deeds,  such  a  possession  of  the  whole  as  entitled  them 
to  convey  the  same  by  deed  of  bargain  and  sale,  notvdthstand- 
ing  the  possession  of  Walter  Tolly,  by  inclosures  during  those 
periods,  as  stated  in  the  same  bill  of  exceptions?  and,  2.  If, 
'  under  such  circumstances,  the  deeds  of  bargain  and  sale  by 
them  could  operate  to  convey  the  whole  of  the  tract  to  which 
they  were  entitled,  whether  the  operation  of  those  deeds  or 
either  of  them  could  be  restricted  or  controlled  by  any  evidence 
appearing  in  the  record  extrinsic  of  the  deeds? 

TJpon  these  questions  this  court  concur  with  the  general  court, 
and  afiirm  the  judgment  expressed  in  that  bill  of  exceptions. 
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The  second  bill  of  exceptions  offers  this  question:  Whether 
the  evidence  given  on  the  part  of  the  plaintiff  below  presented 
such  a  ground  as  justified  the  direction  of  the  court  to  the  juiy, 
that  they  might  and  ought  to  presume  that  a  deed,  good  and 
operative  in  law,  to  convey  the  said  land  called  Hill's  Forest, 
was  executed,  and  did  pass  the  said  land  in  fee  from  the  said 
Henry  Hill,  the  son  of  the  original  patentee,  to  Joseph  Hill, 
his  son,  although  they  should  find  the  several  facts  stated  by 
the  defendant  to  be  true  ? 

Upon  adverting  to  the  record,  it  appears  to  this  court  that  a 
part  of  the  evidence  offered  to  the  jury  to  prove  the  statement 
on  which  they  were  to  ground  the  presumption  of  a  good  and 
operative  deed  from  the  said  Henry  Hill  to  Joseph  Hill,  was 
not  admissible  by  law  to  be  read  to  the  jury,  to  wit:  the  deed 
from  Benjamin  Ogle  and  Heniy  Margaret,  his  wife,  to  James 
Bosley,  inasmuch  as  the  same  deed  purports  to  have  been  exe- 
cuted by  Benjamin  Ogle  and  wife,  of  Anne  Arundel  county,  and 
is  acknowledged  before  two  justices  of  the  peace  of  Prince 
George's  county,  and  from  thence  certified  and  transmitted  to 
and  recorded  in  Baltimore  county,  where  the  land  lies. 

It  was  competent  to  James  GKtting's  lessee,  at  the  trial,  to 
have  i)roved  to  the  jury  that  Benjamin  Ogle  and  his  wife,  al- 
though stated  in  the  deed  to  be  of  Anne  Arundel  county,  were 
residents  of  Prince  George's  county,  if  that  had  been  the  fact. 
Having  omitted  to  do  that,  and  that  fact  making  no  part  of  the 
case  stated  in  the  bill  of  exceptions,  the  court  cannot  go  out  of 
the  record  for  evidence  of  the  fact,  or  in  any  manner  supply 
the  omission.  The  court  are  therefore  of  opinion  that  the  di- 
rection given  was  erroneous,  because  it 'appears  that  inadmis- 
sible evidence  was  read  to  the  jury  to  support  an  important 
part  of  the  statement  on  which  they  were  to  ground  the  pre- 
sumption of  a  deed  from  Heniy  Hill  to  Joseph  Hill,  which  part 
of  the  statement,  if  struck  out,  does  not  leave  such  a  case  as 
will  justify  the  judgment  given  in  favor  of  the  plaintiff  in  eject- 
ment. The  court  therefore  disagree  with  the  general  court  in 
the  direction  stated  in  the  second  bill  of  exceptions  to  have 
been  given,  and  reverse  the  judgment  of  the  general  court  on 
that  bill  of  exceptions. 

In  the  record  another  objection  presents  itself  to  the  judg- 
ment rendered  in  the  general  court.  The  uncertainty  of  the 
verdict  found;  that  verdict  not  ascertaining,  with  sufficient  pre- 
cision, the  location  of  the  plaintiff's  claim,  and  the  particular 
land  for  which  the  jury  find  for  the  plaintiff.    The  plaintiff  hath 
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made  two  locations  of  his  pretensions;  the  jury  do  not  say 
which  of  those  locations  they  find  to  be  the  true  location  of  the 
land;  both  of  them  cannot  be  right.  The  judgment  of  the 
court  does  not  ascertain  it,  and  this  court  can  see  nothing  in 
the  record  to  direct  the  general  court,  or  this  court,  in  giTing 
their  judgment  that  certainty  required  in  judgments. 

Much  has  been  said  respecting  the  exemplification  of  the 
deed  from  Henry  Hill  to  Joseph  Hill,  in  1737,  offered  in  eyi- 
dence  by  the  plaintiff  in  ejectment,  at  the  trial  in  the  general 
court.  That  exemplification  having  been  rejected  by  the  gen- 
eral court,  and  that  rejection  acquiesced  in  by  the  plaintiff  there, 
it  makes  no  part  of  the  record  before  this  court,  and  can  only 
be  considered  as  an  abstract  prox>osition,  not  in  the  cause  at  all, 
and  on  whi9h  this  court  can  judicially  give  no  opinion. 

As  to  the  third  bill  of  exceptions,  this  court  concur  with  the 
general  court,  and  affirm  their  judgment  on  that  bill  of  excep- 
tions. 

Judgment  of  the  general  court  reversed. 

This  caie  is  died  with  approval  in  Cretap  v.  Eutttmf  9  Gill,  273,  and  in 
Hoye  V.  Swan^  5  Md.  251,  decided  in  1S63.  This  hut  is  a  well  considered 
case  on  ejectment,  and  is  worth  examination.  Several  points  were  de- 
termined. Thns,  exdusive  and  unmixed  possession  for  more  than  twenty 
years  by  a  wrong-doer,  without  actual  indosure,  is  not  a  bar  to  an  eject- 
ment by  the  legal  owner,  though  the  latter  may  never  have  been  in  actual 
possession  of  any  part  of  the  land.  Where  a  party  bona  JUU  enters  and 
claims  under  title,  he  acquires  in  law  actual  possession  to  the  extent  of  the 
boundaries  contained  in  his  title,  whether  it  be  valid  or  not,  but  the  posses- 
siou  of  a  wrong-doer  does  not  extend  beyond  actual  inclosure.  As  against 
a  wrong-doer  daiming  title  by  possession  alone,  the  law  in  this  state  is  the 
same,  whether  the  real  owner  be  in  actual  possession  of  any  part  of  the  land 
or  not  Where  one  has  such  possession  of  lands  as  is  insuffident  to  gire 
title  by  adveise  possession,  and  another  succeeds  him,  holding  the  land  in 
the  same  manner,  the  imperfect  possession  of  the  former,  when  united  to 
that  of  the  latter,  cannot  make  it  adverse,  continuous  and  exdusive  as 
against  the  real  owner.  The  cose  is  dted  in  Donahue  v.  M*NuUy^  24  CaL 
417,  on  the  point  that  parol  evidence  is  not  admissible  to  prove  that  a  deed 
professing  to  convey  all,  was  intended  to  convey  a  part  only,  and  in  Lang" 
worth  V.  Close,  1  McLean,  286,  that  a  deed  must  be  prodnoed  in  evidence 
unless  it  was  lost 
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[1  BAMMm  k  Jomnov.  18S.] 
COHTBACT  BT  AoENT.  Where  the  agent  of  a  corporate  body,  entered 
into  a  contract  in  his  own  name,  under  seal  with  another  person,  but 
in  the  body  of  the  contract,  it  was  stated,  that  the  agent  contracted  in 
behalf  of  the  corporation;  it  was  hdd  that  the  agent  was  not  per- 
sonally liable. 
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AonoR  of  coTenant.  The  declaration  stated,  that  by  artiolea 
of  agreement  made  between  one  Edward  Barrows,  of  the  city 
of  Washington,  for  and  on  behalf  of  the  said  McDonoogh,  of 
the  one  part,  and  the  said  Templeman,  in  behalf  of  the  George- 
town Bridge  Company,  of  the  other  part,  **  It  was  agreed  this 
tenth  day  of  January,  1797,  between  Edward  Burrows  of  the 
city  of  Washington,  in  behalf  of  Maurice  James  McDonough, 
of  Charles  county,  of  the  one  part,  and  John  Templeman,  in 
behalf  of  the  Georgetown  Bridge  Company,  of  the  other  part, 
that  the  said  Edward  Burrows  doth  hire  unto  the  said  John 
Templeman,  for  the  use  of  the  said  Bridge  Company,  seven 
slaves,  named  as  follows,  to  wit:  Jem,  etc.,  belonging  to  the  said 
McDonough,  from  the  date  hereof  until  the  twenty-fifth  Decem- 
ber next  ensuing;  and  the  said  John  Templeman  doth  agree  to 
pay  for  each  of  the  said  slaves,  from  the  date  hereof  until  the 
said  twenty-fifth  December  next  ensuing,  sixty  dollars,  together 
with  giving  them  sufficient  board,  lodging,  clothing  and  neces- 
sary medicine,  and  other  attendance  during  sickness.  The 
said  John  Templeman  doth  further  agree  to  send  off  the  said 
slaves  at  the  expiration  of  the  said  term,  in  good  clothing,  and 
to  allow  Bob  two  and  a  half  days  four  times  in  the  year,  to  go 
to  see  his  wife,  the  said  sum  of  four  hundred  and  twenty  dollars 
to  be  paid  by  the  said  John  Templeman  unto  the  said  Maurice 
James  McDonough,  or  his  order,  on  the  said  twenty-fifth  De- 
cember next,  without  any  deduction  for  board  or  other  articles, 
or  for  lost  time,  etc.  In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands,  and  affixed  their  seals,  the  day  and 
year  first  above  written.  Edwd.  Burrows,  [seal].  John  Tem- 
pleman, [seal].  Signed,  sealed  and  delivered  in  presence  of 
Walter  Smith." 

The  averment  was  that  the  slaves  were  delivered,  and  that 
the  sum  of  four  hundred  and  twenty  dollars  was  due  and 
unpaid.  There  was  a  general  demurrer  to  the  declaration  and 
joinder  thereon. 

The  general  court  overruled  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff.  The  defendant  took  the  proceedings  by 
writ  of  error  to  the  court  of  appeals. 

Mason,  for  the  plaintiff  in  error,  contended  that  it  was  a  con- 
tract with  the  Georgetown  Bridge  Company,  and  that  Temple- 
man was  not  answerable,  individually.  A  corporation  cannot 
act  except  by  an  agent,  and  if  he  is  to  be  held  responsible  in 
his  private  capacity,  it  would  be  difficult  to  get  a  person  to  act 
for  a  corporation.     The  contract  on  its  face  appears  in  effect  to 
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be  a  contract  between  two  absent  parties.  The  supreme  court 
of  the  United  States  decided  that  an  action  wonld  not  lie  against 
a  foreign  consul,  on  a  bill  of  exchange  drawn  by  him  in  his 
official  character,  on  his  government.  Jones  v.  Le  Tombe,  8 
Dall.  884.  So  in  the  case  of  Macbeaih  v.  Haldinumd,  1  T.  B. 
172,  a  government  officer,  treating  as  an  agent  for  his  govern- 
ment, was  adjudged  not  to  be  personally  answerable  upon  con- 
tracts made  by  him  in  his  capacity  as  agent.  (See  the  case  of 
Brown  v.  Austin^  ante^  11,  for  a  similar  principle.)  In  the  case 
of  Thomas  v.  Bishop,  2  Str.  955,  the  plaintiff  sued  as  indorsee 
of  a  bill.  The  defendant  (cashier  of  the  York  Building  Com- 
pany), had  accepted  the  bill  generally,  and  not  as  agent  of 
the  company.  If  the  bill  had  been  accepted  to  be  paid  out  of 
the  York  building  f  and,  the  company  only  would  have  been 
responsible.  The  defendant  was  held  liable  by  reason  of  his 
having  accepted  the  bill  generally.  These  cases  are  all  on 
simple  contracts,  but  this  makes  no  difference.  In  Unwin  v. 
Wolsdey,  1  T.  B.  674,  it  was  adjudged  that  a  servant  of  the 
crown,  contracting  by  deed  on  account  of  government,  was  not 
personally  liable;  and  it  did  not  matter  whether  it  was  by  deed 
or  parol.  To  the  same  point  is  the  case  of  Hodgson  v.  Dexter, 
1  Cranoh.  845. 

Buchanan,  for  the  defendant  in  error,  stated  two  exceptions 
were  taken  to  the  judgment  by  the  other  side:  1.  That  Temple- 
man  is  not  personally  responsible;  and,  2.  That  McDonough  is 
not  a  proper  party  to  the  suit. 

1.  This  being  a  corporation  aggregate,  the  company  may  act 
by  its  directors,  or  it  may  contract  by  agent;  but  it  does  not 
appear  that  Templeman  was  its  agent,  or  had  authority  to  act. 
Though  he  describes  himself  as  agent,  he  expressly  stipulates 
that  he  will  pay  the  money  for  the  hire  of  the  slaves,  and  be 
has  not  signed  the  contract  as  agent. 

There  is  not  that  dose  analogy  between  a  government  and  a 
corporate  body,  as  the  opposite  counsel  claims.  The  case  of 
Jones  V.  Le  Tomhe  does  not  differ  from  Macbeath  v.  HaUHnumd. 
The  bill  in  the  former  was  expressly  drawn  on  the  treasurer  of 
the  French  government.  The  indorsement  was  on  the  faith  of 
the  government,  and  there  was  nothing  there  to  create  a  per- 
sonal responsibiliiy.  In  Madbeaih  v.  Haldimand,  Ashurst,  J., 
said  that  a  person  contracting  in  the  capacity  of  an  agent,  may 
make  himself  personally  liable,  in  which  BuUer,  J.,  concurred. 
Haldimand  was  the  governor  of  Quebec,  and  contracted  through- 
out as  the  agent  of  his  government.    In  the  case  of  Thoma»y, 
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Biahap,  it  appears  that  the  acceptor  intended  to  accept  the  bill 
as  agent  of  the  York  Bnilding  Company,  though  it  was  not  so 
expressed.  The  letter  of  adTiee  was  addressed  to  the  company, 
and  it  appeared  to  be  a  transaction  with  them,  but  as  the  de- 
fendant did  not  accept  the  bill  as  agent,  he  was  considered  per- 
sonally liable. 

The  case  of  Hodgson  v.  Dexter  is  perfectly  consonant  to  MaC' 
heath  v.  Ealdimand.  Dexter  in  the  contract  is  described  ''as 
secretary  of  war/'  and  the  demise  is  to  him  and ''  his  successor/' 
It  was  as  much  a  contract  with  the  government  as  if  it  had  been 
with  John  Adams,  President  of  the  United  States.  The  con- 
tract cannot  bind  the  company;  for  a  corporation  aggregate  can 
make  no  contract  except  under  its  corporate  seal,  or  by  an  agent 
acting  under  a  power  of  attorney  under  the  seal  of  the  corpora- 
tion: Com.  Dig.  tit.  Franchise,  12, 13, 14;  Hai*g.  Co.  Litt.  94, 
b.:  Woodd.  s.  493;  1  Bac.  Ab,  607.  It  is  laid  in  1  P.  Wms. 
666,  that  a  contract,  to  bind  a  corporation,  must  be  under  its 
corporate  seal;  and  that  the  individual  members  who  signed  a 
corporation  lease  were  personally  responsible,  because  the  lease 
was  not  under  the  seal  of  the  corporation. 

The  CoTJBT  OF  Appeals,  at  June  term,  1804,  reversed  the 
judgment  of  the  general  court,  being  of  opinion  that  the  plaint- 
iff in  error  acted  as  the  agent  of  the  Georgetown  Bridge  Com- 
pany, and  did  not  by  the  contract  make  himself  personally  re- 
sponsible. 

This  case  was  recognijBed  as  authority  in  ir«yv.  PamAom,  6  Harr  and  J.  418» 
where  it  was  held  that  if  upon  the  face  of  the  instrument  one  of  the  contracting 
parties  appearp  plainly  to  be  acting  as  the  agent  of  another,  the  stipukitions 
of  the  agreement  operate  solely  to  bind  the  principal,  unless  it  manifestly 
appears  that  the  agent  intended  to  superadd  or  substitute  his  own  rcspon* 
sibility  for  that  of  the  principaL  The  subject  on  which  the  court  decided 
in  the  principal  case,  is  one  of  much  significance  in  the  execution  of  written 
contracts  by  agents ;  and  it  is  therefore  proposed  to  examine  the  cases  on 
this  point  Questions  on  this  head  may  arise  from  four  states  of  facts:  1. 
The  agent  may  append  to  his  signature,  the  character  in  which  he  signs  the 
instrument,  without  any  corresponding  or  other  description  of  his  relation 
in  the  body  of  the  contract ;  2.  He  may  in  the  body  of  the  instrument  dis- 
close the  name  of  his  principal,  and  sign  his  own  name,  without  the  addi- 
tion of  any  descriptive  terms  whatever ;  3.  He  may  sign  his  own  name 
without  apt  terms  to  chaige  himself,  and  in  the  body  use  doubtful  expres- 
sions as  to  his  representative  character;  and,  4.  He  may  sign  his  own  name 
with  no  descriptive  addition,  or  make  any  allusion  to  his  representative 
character  in  the  body  of  the  instrument 

1.  Addition  of  Descriptive  Title  merely.— It  is  a  well-established 
general  rule  that  descriptive  words  denoting  relation,  appended  to  a  sign** 
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ture  to  a  contract,  nothing  besidw  apiiearing  on  the  face  of  the  instrument, 
are  regarded  as  deneripUo  pernonas,  and  will  not  prevent  the  contract  being 
regarded  as  that  of  the  person  whose  signature  is  subscribed :  Price  v.  Tay* 
lor,  5  H.  and  N.  315 ;  Ta/t  v.  Brewster,  9  Johns.  334 ;  Stone  v.  Wood,  7 
Cow.  453 ;  SummaU  v.  RidgeUy,  20  Md.  114;  CUy  qf  DeiroU  v.  Jfickion,  1 
Doug.  115. 

We  have  stated  the  rule  with  the  qualification  that  nothing  besides  ap« 
pears  on  the  face  of  the  instrument,  indicating  an  engagement  on  behalf  of 
another  person.  It  is  agreed  that  the  affixing  of  such  words  as  *'  treasurer," 
"secretary,"  "agent,"  ^'cashier,"  and  when  the  corresponding  terms  are 
given,  will  not  make  the  obligation  other  than  that  of  the  person  signing : 
S^rUvant  v.  Eatt,  59  Me.  172 ;  Ha/verhiU  Ins.  Co.  v.  Newfiall,  1  Allen, 
130 ;  Fiske  v.  Eldridge,  12  Gray,  474.  The  doctrine  of  the  Massachusetts 
cases  may  be  given  as  stated  in  Barlow  ▼.  CongregcUkmcU  Society,  8  Allen, 
460,  where  it  is  said  that  "  all  the  decisions  of  this*  court  upon  unsealed  in- 
struments, since  the  case  of  Mann  ▼.  CItandler,  have  required  something 
more  than  a  mere  description  of  the  general  relation  between  the  agent  and 
the  principal,  in  order  to  make  them  the  contracts  of  the  latter.'*  And  this 
is  well  established  by  a  well-considered  case  in  that  state  :  Tucker  Mfg.  Co. 
Y.  Fairbanks,  98  Mass.  101.  What  must  appear  further  than  a  mere  signa- 
ture in  this  manner,  is  illustrated  i^  the  case  of  Carpenter  v.  Famsworthf 
106  Mass.  561,  S.  C.  8  Am.  R.  86a  There  a  bank  check  having  the  words 
'*  MtuA  Mills"  printed  in  the  margin,  and  signed  *'  A.  B.,  treasurer,"  was 
held  an  obligation  of  the  iGtna  MiUs,  and  not  of  A.  B.  And  a  similar  case 
is  Bank  qfOenesee  v.  Patehm  Bank,  19  N.  Y.  812»  where  the  cases  are  well 
reviewed. 

But  much  conflict  of  authority  exists  in  regard  to  the  legal  signification 
where  the  signature  is  in  this  maimer:  **  For  A.  B.  by  C.  D."  Some  of  the 
oases  hold  that  this  more  strongly  imports  a  signature  and  an  obligation  on 
behalf  of  another,  and  will  exempt  the  party  signing  from  personal  liability. 
The  cases  holding  this  most  strongly  are:  Long  v.  Cobum,  11  Mass.  97; 
Bice  V.  Oove,  22  Pick.  168;  BaOou  v.  TaO^ot,  16  Mass.  461;  Emerson  v.  Prov. 
Hat.  Co.,  12  Id.  237;  Alexander  v.  Sker,  L.  R.  4  Exch.  102.  In  the  last  case 
the  signature  to  a  promissory  note  was:  "For  Mistley,  etc.,  Co.  John 
Slzer,  Secretary,"  and  it  was  held  that  the  secretary  was  not  personally 
liable.  Referring  to  this  view,  Gray,  J.,  in  Tucker  Mfg.  Co.  v.  Fairbanks, 
supra,  says:  "The  authority  which  at  first  sight  seems  most  strongly  to 
support  the  defendants  is  that  of  Ballon  v.  Talbot,  in  which  a  note  signed 
"Joseph  Talbot,  agent  for  David  Perry,"  was  held  not  to  bind  Talbot  per* 
sonally.  That  case  has  since  been  recognized  in  this  commonwealth:  Jejls 
V.  York,  4  Cush.  372;  Page  v.  Wight,  14  Allen,  182.  But  the  important 
and  effective  word  in  BaUou  v.  Talbot,  was  not  the  word  "agent,"  nor  the 
name  of  the  principal,  but  the  connecting  word  "  for,"  which  might  indeed 
indicate  merely  the  relation  which  the  agent  held  to  the  principal;  but 
which  was  equally  apt  to  express  the  fact  that  the  act  was  done  in  behalf 
of  the  principal  in  the  same  manner  as  if  the  words  had  been  transposed 
thus,  "For  David  Perry,  Joseph  Talbot,  agent:"  See Deslandes  v.  Gregory, 
2  £1.  &  El.  602;  This  is  made  manifest  by  considering  that  if  the  word 
"agent"  had  been  wholly  omitted,  and  the  form  of  the  signature  had  been 
simply  "  Joseph  Talbot,  for  David  Perry,"  or  "  for  David  Perry,  Joseph  Tal- 
bot," it  would  liave  been  well  executed  as  the  contract  of  the  principal,  even 
if  it  had  been  under  seal,  and  of  course  not  less  so  in  the  case  of  simple 
contract"  To  this  view  are  opposed  several  well  considered  cases,  such  as 
DeWiU  V.  Walton,  9  N.  Y.  571;  TannaU  v.  Bocky  M.  Bank,  1  CoL  278;  &  C. 
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9  Am.  R.  156;  OffuU  r.  Ayres,  7  Monr.  856;  Oarri$(m  v.  Combs,  7  J.  J. 
Manh,84.  In  DeWiUy,  ITadoii,  a  promissory  note  was  given  in  these  words: 
"  Fonr  months  after  date  I  promise  to  pay  to  the  order  of  W.  H.  B.  Smith* 
three  hundred  and  twenty-fonr  fifty-nine  one-hnndredths  dollars  valne  re- 
ceived. David  Hubbell  Hoyt,  agent  for  the  Churchman."  It  was  held  that 
such  a  note  did  not  purport  to  be  the  note  of  "The  Churchman  "  but  of  H.; 
and  that  the  words  ' '  agent  for  the  Churchman  "  were  mere  words  of  descrip- 
tion. In  TannaU  v.  i?odby  M,  Bank,  an  agent  signed  a  bill  in  this  form,  *'  T. 
R.  T.  agent  for  S.  T."  and  there  was  nothing  in  the  body  of  the  bill  evincing 
an  intent  to  bind  the  principaL  It  was  held  that  this  was  the  bill  of  the 
agent  and  not  of  the  principal,  and  that  parol  evidence  was  not  admissible 
to  show  an  intent  to  bind  the  principaL 

Parsons  on  Notes  and  Bills,  p.  97*  makes  the  following  statement  regard- 
ing tlus  subject:    **  If  an  agent  of  an  incorporated  company  make  a  note 

beginning,  '*  I  promise,"  eta,  and  sign  it  "A.  B.,  agent  of company," 

it  is  quite  well  settled  that  the  company,  not  the  agent,  wiU  be  liable  on 
the  note.  And  the  same  rule  applies  a/orihri  in  the  case  of  public  officers 
or  agents  appointed  to  disohaige  public  trusts.  Whether  a  note  made  in 
the  same  form  by  the  duly  anti^oiiied  agent  of  a  private  person  would  be 
the  note  of  the  principal  or  of  the  agent,  is  not  so  certain.  We  think,  how- 
ever, it  would  be  the  note  of  the  principaL  If  such  an  agent  give  a  note 
beginning,  "  I  pronuse,"  etc,  and  signed  **  A  for  B,"  it  has  been  decided  in 
several  cases  that  this  is  the  note  of  the  principal  and  not  of  the  agent" 

This  is  probably  as  nearly  a  correct  statement  of  a  general  principle  as 
can  be  made  regarding  the  subjects  An  illustration  in  reference  to  an  agent's 
signature  on  behalf  of  a  corporation  is  the  case  of  DuboU  v.  Delaware^  etc.. 
Canal  Co^  4  Wend.  285.  There  the  contract  was  signed  "  Maurice  Wurtz, 
■gent  for  the  Delaware  and  Hudson  Canal  Company,'*  and  signed  with  the 
seal  of  Wurts.  The  consideration  was  given  to  the  company.  It  was  held 
that  this  was  not  the  private  contract  of  the  agent,  and  it  was  binding  on 
the  company.  Wharton  on  Agency,  sec  292,  lays  down  a  similar  general 
rule  thus:  "Yet,  when  we  scrutinize  the  cases  of  notes  signed  by  officers 
of  a  corporation,  these  cases  melt  into  each  other  by  shades  which  it  is  not 
easy  to  discriminate.  We  may,  however,  generally  say  that  a  person  who 
defines  himself  in  a  negotiable  note  or  bill  as  treasurer  or  agent  of  a  des- 
ignated corporation,  and  signs  the  paper  as  such,  binds  not  himself,  but  the 
corporation.  But  it  is  otherwise  where  the  party  signs  simply  as  agent,  or 
where  there  is  no  indication  that  the  person  signing  acts  on  a  principal's 
behalf." 

In  regard  to  the  execution  of  sealed  instruments,  such  as  muniments  of 
title,  a  stricter  rule  prevails.  Here|  the  contract  should  be  in  the  name  of 
the  principal,  the  covenants  in  his  name,  and  executed  by  the  agent  ex- 
pressly on  his  behalf:  Wharton  on  Agency,  sec  283.  Thus  the  following 
instrument  was  held  invalid,  so  far  as  binding  the  alleged  principal :  ' '  Know 
all  men  by  these  presents  that  the  New  England  Silk  Co.,  a  corpora- 
tion, by  C.  C,  their  treasurer,  etc,  do  hereby  grant,  etc  *  *  *  In 
witness  whereof,  I,  the  said  C.  C,  in  behalf  of  said  company,  and  as  their 
treasurer,  do  hereby  set  my  hand  and  seaL"  Brinley  v.  Mann,  2  Cush.  337. 
To  the  same  point  are  EchoU  v.  Chenery,  28  Col.  157;  Morriaon  v.  Boumum^ 
29  Id.  337;  Love  v.  Sierra  Nevada  etc  Co.,  ^2  Id.  639.  In  the  last  the 
court  say:  "  It  is  a  rule  of  conveyancing  long  established,  that  deeds  exe- 
cuted by  an  attorney  or  agent  must  be  executed  in  the  name  of  the  constit- 
uent. It  was  so  resolved  in  Combos  case,  9  Ca  76,  and  the  rule  was  ro- 
eognized  and  applied  by  us  in  Echols  v.  Chenery,  28  CaL  157." 
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In  EehoU  y.  Cfhrnerpt  A,,  the  attorney  of  P.»  executed  a  deed  in  his  own 
name,  signing  it  opposite  the  seaL  hut  adding  the  words,  "attorney  for 
P. ;"  it  was  ruled  that  neither  under  the  Mexican  or  common  law  did  any 
interest  of  P.  in  the  granted  premises  jmuss  by  the  deed. 

2.  Whebe  Agency  Appears  only  in  Body  op  Instrument.— This 
was  the  manner  in  which  the  agency  appeared  in  the  principal  case;  where 
it  was  expressly  held  that  when  the  agent  undertook,  in  the  body  of  the 
instrument,  to  contract  on  behalf  of  a  party  named,  and,  though  he  signed 
his  own  name  simply  with  his  private  seal,  it  did  not  make  him  personally 
liable.  Hopkins  ▼.  Mehc^fy,  11  S.  &  R.  126,  is  a  similar  case  where  it  was 
held  that  if  in  the  body  of  a  sealed  instrument  the  covenants  are  stated  as  if 
they  were  made  by  a  corporation  directly  with  the  plaintiff  without  the 
agency  of  any  one,  and  the  defendant  was  not  named,  but  signs  the  instru- 
ment and  seals  it  with  his  own  seal  as  president  of  the  corporation,  and  on 
their  behalf  an  action  cannot  be  sustained  upon  it  against  1dm  individually. 
In  this  case  the  president  signed  simply  "James  Mehaffy.  [Seal]"  And 
the  authority  of  this  case  was  recognized  in  Abrcmu  v.  Mtugrove,  12  Pa.  &L 
295.  If  this  has  been  held  with  regard  to  sealed  instruments,  a/ortiori  will 
the  rule  hold  good  that  an  execution  of  a  simple  contract  in  this  maimer, 
will  not  personally  bind  the  agent 

a  Where  the  Nature  of  the  Undertakino  is  Uncertain;  as 
where  the  party  signing  may  append  some  descriptive  term,  and  in  the  body 
use  doubtful  expressions  as  to  his  representative  character.  Cases  like  this 
occur  where  directors  or  trustees  of  a  corporation  enter  into  written  con- 
tracts, and,  in  such  instances,  it  is  often  doubtful  what  construction  to 
place  on  the  undertaking,  and  here  the  cases  do  not  very  well  harmoniie^ 
and  the  decisions,  it  must  be  admitted,  are  somewhat  arbitraiy. 

In  Jggs  v.  NieholsoUf  1  H.  &  N.  165,  a  promissory  note  was  in  this  form: 
"We,  two  of  the  directors  of  the  A.  L.  A.  S.  by  and  on  behalf  of  the  said' 
society,  do  hereby  {jromise  to  pay,"  etc  (Signed).  Charles  Nicholson,  H. 
Wood.  The  court  held  the  directors  not  to  be  personally  liable.  So  in 
Lindus  v.  Mebraae^  8  H.  &  N.  177,  three  directors  of  a  joint  stock  company 
signed  a  note  in  this  form:  "Three  months  after  date  we  jointly  promise 
to  pay,  etc.,  on  account  of  the  L.  &  B.  Company,"  and  si^ed,  affixing 
directors  to  their  names.  Coleridge,  J.,  says:  "Any  one  reading  such  a 
note  and  bringing  to  it  the  ordinaiy  Imowledge,  which  must  be  presup- 
posed, would  assuredly  conclude  that  the  note  was  made  by  the  defendants 
as  officers  and  not  as  individuals— they  promise  on  account  of  the  company 
— ^they  sign  as  directors  and  their  signature  is  countersigned  by  a  secre- 
tary." And  it  was  ruled  they  were  not  personally  bound,  though  Crompton 
and  Willes,  JJ.,  doubted.  % 

HandaU  v.  Van  Vechten,  19  Johns.  60,  is  a  leading  case  in  New  York,  and 
has  been  extensively  noticed  elsewhere.  There  the  defendants,  describing 
themselves  as  a  committee  of  the  corporation  of  the  city  of  Albany,  entered 
into  a  written  contract  with  the  plaintiff,  under  their  individual  hands  and 
seals,  for  a  survey  of  the  city,  etc.  It  was  held,  authority  being  conceded, 
that  the  defendants  were  not  liable  individually.  So  in  Brochoay  v.  AUen^ 
17  Wend.  40.  The  trustees  of  a  Baptist  society  made  a  promissory  note  in 
the  usual  form,  and  signed  as  such  trustees.  In  an  action  against  them  to 
hold  them  personally  liable,  they  pleaded  the  note  was  given  for  a  debt  due 
by  the  society  to  the  plaintiff,  and  that  they  were  duly  authorized  to  make 
such  note;  and  it  was  held  that  such  facts  were  properly  pleaded  in  bar  of 
the  action  averring  knowledge  on  the  part  of  the  plaintiff.  A  similar  de* 
dsion  is  in  the  case  of  MoU  v.  Ilicka,  1  Cow.  513. 
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The  decision  iu  ffiU  ▼.  BarmUter,  8  Cow.  81,  holds  differently  from  the 
preceding  cases.  There  the  defendants  gave  their  note,  with  the  addition 
of  "  Trustees  of  Union  Religions  Society,"  and  proved  that  it  was  given 
for  a  debt  due  from  the  society.  The  court,  however,  held  them  personally 
liable.  This  decision  is  of  questionable  authority,  and  is  opposed  by  Broch 
way  V.  AUen.  On  the  other  hand  are  cases  holding  trustees  or  directors  per* 
sonally  liable  on  somewhat  similar  engagement&  In  DuUon  v.  Marsh,  L. 
R.  6  Q.  B.  361,  four  directors  of  a  joint  stock  company  signed  their  names 
to  a  promissory  note  thus:  "We,  the  directors  of  the  Isle  of  Man  Slate 
Company  Limited,  do  promise  to  pay  J.  D.,  one  thousand  six  hundred 
pounds,  with  interest  at  six  per  cent,  till  paid,  for  value  received."  And  at 
one  comer  of  the  note  the  company's  seal  was  affixed,  with  '*  witnessed  by 
L.  L."  It  was  held  that  the  directors  were  personally  liable  as  makers  of 
the  note,  because  there  was  nothing  in  the  note  itself  to  exclude  this  per- 
sonal liability,  and  the  fact  that  the  company's  seal  was  affixed  was  not 
■nfficient  to  show  that  the  note  was  signed  on  behalf  of  the  company.  A 
distinction  is  thus  pointed  out  by  Cockbume,  C.  J.,  in  giving  the  opinion: 
"  The  effect  of  the  authorities  is  clearly  this,  that  where  parties,  in  making 
a  promissory  note  or  accepting  a  bUl,  describe  themselves  as  directors,  or 
by  any  similar  form  of  description,  but  do  not  state  on  the  face  of  the  doc- 
ument that  it  is  on  account,  or  on  behalf  of  those  whom  they  might  be 
considered  otherwise  as  representing — if  they  merely  describe  themselves 
as  directors,  but  do  not  state  that  they  are  acting  on  behalf  of  the  company 
— ^they  are  individually  liable.  But,  on  the  other  hand,  if  they  state  they 
are  signing  the  note,  or  the  acceptance  on  account  of,  or  on  behalf  of  some 
company  or  body  of  whom  they  are  the  directors  and  the  representatives, 
in  that  case,  as  the  case  of  Lindu$  v.  Melroae,  tiupra^  fully  establishes,  they 
do  not  make  themselves  liable  when  they  sign  their  names,  but  are  taken 
to  have  been  acting  for  the  company,  as  the  statement  on  the  face  of  the 
document  represented."  This  is  probably  the  most  successful  attempt  at 
reconciling  the  decisions  on  this  point.  In  the  case  of  sealed  contracts 
made  by  trustees  or  directors,  where  they  do  not  specially  undertake  on  be- 
half cf  the  bodies  for  whom  they  contract,  they  are  held  to  a  personal  lia- 
bility, as  in  TippetB  v.  Walker,  4  Mass.  695.  This  was  a  contract  for  con- 
structing a  turnpike  road.  In  it  the  committee  agree  to  make  the  several 
payments  there  mentioned,  and  enter  into  further  stipulations,  and  the 
trustees  signed  with  their  private  seals.  Pktfsons,  C.  J.,  gave  the  opinion, 
holding  the  committee  personally  responsible.  He  says:  "  If  the  defend- 
ants have,  by  their  deed,  personally  undertaken  to  pay,  they  must  bo 
holden.  To  the  agreement  the  defendants  have  not  (if  they  had  legal  au- 
thority) put  the  sMd  of  the  directors  or  the  seal  of  the  corporation;  but  have 
put  their  own  seals.  It  is  therefore  their  deed,  and  if  it  be  not  their  cov- 
enant, it  is  not  the  covenant  of  any  person  or  corporation;  and  the  apparent 
intent  of  the  plaintiff  to  have  his  payments  secured  by  a  covenant  will  be 
defeated."  The  authority  of  this  case  was  followed  in  FuUam  v.  Brookjieldp 
9  Allen,  1,  where  a  contract  was  in  this  form:  "We,  the  undersigned,  a 
committee  chosen  by  the  town  of  A.,  to  finish  the  basement  of  their  town- 
.  house,  do  hereby  agree  to  pay,"  etc.,  for  the  finishing  of  said  basement, 
and  signed  and  sealed  by  the  committee  as  "  committee  for  the  town;"  and 
it  was  held  that  this  was  not  the  contract  of  the  town,  but  of  the  individ- 
uals who  signed  it.    To  the  same  point  see:  Brinley  v.  Mann,  2  Gush.  337. 

4.  Nothing  Appearing  as  to  Fact  of  Agency.— Where  an  agent 
signs  without  disclosing  his  agency  either  by  the  form  6f  his  signing  or  by 
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any  aUoflion  in  the  body  of  the  instomment  to  the  fact  of  agency,  his  priu- 
dpal  can  be  held  liable  as  well  as  himself,  except  in  the  case  of  sealed  con* 
tracts  and  negotiable  instmments,  and  parol  evidence  is  admissible  to  charge 
the  undisclosed  principal  Thus  it  is  stated  in  Byles  on  Bills,  37:  "  The 
rule  of  law  as  to  simple  contracts  in  writing,  other  than  bills  and  notes,  is 
that  parol  evidence  is  admissible  to  charge  unnamed  principals,  and  so  it  is 
to  give  them  the  benefit  of  the  contract;  but  it  is  inadmissible  for  the  pnr« 
pose  of  discharging  the  agent,  who  signs  as  if  he  were  principal  in  his  own 
name.  As  the  rule  of  law  is  reasonable,  for  in  the  two  former  cases  the  evi- 
dence is  consistent  with  the  instrument,  for  it  admits  the  agent  to  be  en- 
titled or  bound;  but  in  the  latter  case  such  evidence  would  be  inconsistent 
with  the  terms  of  the  instrument"  As  confirming  this,  see  Wharton  on 
Agency,  sec.  296;  Lemed  v.  Johns,  9  Allen  421.  In  a  late  case  in  New 
York,  BriggsY.  Partridge,  64  N.  Y.  357;  s.  a  21  Am.  R.  617,  there  Lb  asum* 
mary  of  the  authorities  on  this  point  It  is  there  said  by  Andrews,  J. : 
"  The  plaintiff  invokes  in  his  behalf  the  doctrine  that  must  now  be  deemed 
to  be  the  settled  law  of  this  court,  and  which  is  supported  by  high  author- 
ity elsewhere,  that  a  principal  may  be  chaiged  upon  a  written  parol  exec- 
utory contract  although  the  name  of  the  principal  does  not  appear  in  the 
instrument  and  was  not  disclosed,  and  the  party  dealing  \nik  the  agent 
supposed  that  he  was  acting  for  himself  and  this  doctrine  obtains  as  well 
in  respect  to  contracts  which  are  required  to  be  in  writing  as  to  those  where 
a  writing  is  not  essential  to  their  validity:  Higgint  v.  Senior,  8  M.  &  W. 
334;  TrmnanY.  Loder,  11  Ad.  & m.  59i; Dykers y.  Toum9end,2i'S.  Y.  61; 
Coleman  v.  FiraC,  N.  B.  of  Elmira,  53  Id.  393;  Ford  v.  WtUiame,  21  How. 
289;  Huntington  v.  Knox,  7  Cush.  371;  Eastern  R.  B.  Co.  v.  Benedict,  5  Gray, 
B66;ffubbertY.  Borden,  6  VHuaL  91;  Brotoning  y.  Provincial  Ins.  Co.,  L.  K 
5  P.  C.  263;  Colder  v.  Dobell,  K  R.  6  C.  P.  486;  Story  on  Agency,  sees. 
148,  160." 

In  regard  to  negotiable  paper,  on  account  of  its  qualities,  none  but  those 
appearing  on  its  face  as  bound,  can  be  held  liable;  and  hence  no  evidence 
can  be  admitted  to  charge  parties  whose  names  do  not  appear  thereon: 
Byles  on  Bills,  37;  Wharton  on  Agency,  sec.  290l  A  case  in  Maryland 
shows  when  an  exception  is  made  to  this  general  rule:  Haile  v.  Peirce,  32 
Md.  327;  S.  C.  3  Am.  R.  139.  Here,  a  note  was  given  which  read:  "Four 
months  after  date,  we,  the  president  and  directors  of,  •  •  •  promise, 
etc.,"  and  was  signed  by  the  president,  two  directors,  and  secretary.  In 
an  action  to  recover  on  tiie  note,  it  was  held  that  parol  evidence  was  ad- 
missible to  show  that  the  drawers  of  the  note  signed  it  as  agents  of  the 
company,  and  not  as  individuals,  and  that  the  note  was  accepted  as  the 
note  of  the  company.  The  court  particularly  pointed  out  the  ground  of 
the  decision,  saying  that  "where  its  language  or  terms  are  so  unintelligible 
as  to  admit  of  no  rational  interpretation  of  the  meaning,  or  are  not  suffi- 
ciently decisive  of  the  intention  of  the  parties,  but  on  the  contrary,  are 
equivocal  and  uncertain,  extraneous  proof,  as  between  the  original  parties, 
may  be  admitted  to  show  the  true  character  of  the  instrument,  and  what 
party,  the  principal  or  the  agent,  or  both,  is  liabla"  The  same  is  held  in 
€ftrl*er  v.  Stuart,  1  Montana,  172,  on  the  authority  of  £Viyer  y.  NichoU,  7 
CaL  535;  MeUedge  v.  Boeton  Iron  Co.,  5  Cush.  15a 
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KiBWAN  V.  Latour.   • 

[1  HABBBi  k  JomnoH,  380.] 

Insolvent  Debtob— When  can  maintain  Action.— An  action  may 
be  maintained  in  the  name  of  an  insolvent  debtor,  nnless  a  trustee  has 
been  appointed  who  has  accepted  the  tmst,  and  to  whom  a  conveyance 
has  been  executed. 

Fixtubes,  what  mat  be  RBMOTBD.~-Where  a  lot  and  still-house  there- 
on was  sold  by  the  sheriff  on  ezecntiony  it  was  held  that  the  pumps, 
cisterns,  iron  grating  and  door,  distillery  and  horse-mills,  passed  to  the 
purchaser,  but  not  the  joists,  vats,  buckets,  pickets  and  foesets,  which 
were  not  fixed  to  the  freehold. 

Tboybb  to  recover  damages  for  forty-eight  vats  and  covers, 
stills,  worms,  buckets,  etc.  It  appeared  in  evidence  that  a 
house  and  lot  belonging  to  the  plaintiff  had  been  taken  nnder 
afi./a.;  that  the  defendant  became  the  purchaser  at  the  sale 
thereof,  to  whom  the  sheriff,  by  deed,  conveyed  the  house  and 
lot,  with  the  improvements.  The  house  had  been  built  for  a 
distillery,  and  the  implements  necessary  to  cany  on  the  busi- 
ness were  on  the  premises  at  the  time  of  the  sale. 

EbUing8vx)rih,  for  the  defendant,  maintained  that  the  action 
could  not  be  brought  in  the  name  of  the  present  plaintiff,  who 
had  taken  advantage  of  the  act  of  assembly  of  January  8, 1800, 
passed  for  the  relief  of  insolvent  debtors;  that  annexed  to 
plaintiff's  petition  to  be  released  by  virtue  of  said  act  was  a 
schedule  of  his  property,  enumerating,  among  other  things, 
'*  a  still-house  and  apparatus,  and  utensils  for  carrying  on  a 
distillery;"  that  plaintiff  was  released  by  the  chancellor  in 
February,  1802,  and  John  Coulter  appointed  trustee;  and  that 
Coulter  was  empowered  by  the  act  to  sue  for  and  recover  any 
property  assigned  to  him  by  the  plaintiff.  Counsel  therefore 
prayed  the  court  to  direct  the  jury  that  plaintiff  could  only  sup- 
port an  action  for  damages  for  tiie  use  of  the  property  to  the 
third  January,  1800,  and  that  to  recover  the  value  of  the  proj)- 
erty  the  action  must  be  brought  in  the  nan^e  of  the  trustee. 

Harper y  for  the  plaintiff,  contended  that  Eirwan  could  sup- 
port the  action  in  his  own  name,  as  no  deed  had  been  made  to 
the  trustee,  nor  any  evidence  been  offered  of  the  acceptance  of 
the  trust  by  the  trustee. 

Chase,  C.  J.  The  legal  right  to  the  property  remains  in  the 
plaintiff  until  there  is  an  acceptance  of  the  trust  by  the  trustee, 
and  a  deed  of  assignment  executed  by  the  insolvent  debtor, 
transferring  all  his  property  to  his  trustee.     The  person  of  the 
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plaintiff  is  discha^ed,  but  he  is  Btill  liable  to  be  sued,  and  exe- 
cution may  go  against  his  person  and  property. 

Eollingsworth  then  moved  the  cotirt  to  direct  the  jury  that  the 
apparatus  and  utensils  for  carrying  on  a  distilleiy  were  fixtures^ 
and  X)a8sed  to  the  defendant  by  the  sheriff's  deed,  which  set 
forth  the  premises,  '*  with  the  improvements  thereon." 

Harper  contended  that  whatever  is  part  of  the  implements  of 
trade  may  be  removed/  and  are  not  considered  as  fixed  to  the 
freehold:  1  Atk.  477. 

Chase/ G.  J.  The  question  arises  upon  the  operation  of  the 
schedule  annexed  to  Hie  fieri  faciaa  and  the  sheriff's  deed.  It 
must  be  considered  as  a  case  between  vendor  and  vendee,  the 
sheriff  standing  in  the  place  of  vendor,  and  seUing  his  right. 
In  this  case  everything  passed  which  was  annexed  to  the  free- 
hold. If  the  deed  had  been  for  the  conveyance  of  the  house 
and  lot  only,  without  mentioning  the  improvements,  it  would 
have  carried  all  things  fixed  to  the  freehold.  The  case  of  ven- 
dor and  vendee  is  different  from  that  of  landlord  and  tenant. 
In  the  latter  case,  the  law  aUows  the  tenant  to  remove  many 
things  which  may  be  considered  as  fixed.  This  is  for  the  bene- 
fit of  trade;  and  where  a  tenant  puts  up  anything  for  the  pur- 
pose of  canying  on  his  trade,  he  may  remove  it.  The  pumps, 
cisterns,  iron  grating  and  door,  distillery  and  horse-mills 
passed  by  this  deed,  but  not  the  joists,  vats,  buckets,  pickets 
and  fossets,  which  are  not  fixed  to  the  freehold:  Esp.  858,  359; 
Salk.  868;  Bull  N.  P.  84. 

Verdict  for  the  plaintiff  for  four  hundred  and  eighteen  x>ounda 
seventeen  shillings  and  sixpence  oorrent  money. 


Panooast's  Lessee  v.  Addison. 

[1  Habbu  k  Jomnov,  860.] 

Statutb  of  LnoTATid^s,  whek  no  Bar.— The  statute  of  21  James  I, 
Ch.  Id,  being  in  force  in  Maryland,  and  the  words  "beyond  seas'*' 
therein  being  synonymous  with  the  words  **  out  of  the  state/*  therefore 
a  non-resident  of  the  state,  but  who  is  a  resident  of  one  of  the  United 
States,  is  not  barred  by  the  statute  of  limitations  in  an  action  of  eject- 
ment 

Gbneral  Reputation  as  EyinENCS. — General  reputation  and  tradition 
in  a  family  of  the  death  of  one  of  its  members,  and  of  his  having  died 
possessed  of  land,  is  admissible  in  evidence  as  a  port  of  a  chain  of 
testimony  to  prove  relationship  in  an  action  of  ejectment  brought  by 
a  member  of  the  family  claiming  land  by  descent  from  the  deceased* 
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EjEonoEMT  for  a  tract  of  land  called  Pencott's  Inyention,  in 
Prince  George's  county.  The  defendant  based  his  claim  upon 
the  plats  made  and  returned  in  the  cause  for  two  tracts  of  land, 
called  The  Discovery  and  Gkdnsborough  Manor,  and  located  his 
possession  thereof  by  actual  inolosures  made  in  1772  and  con- 
tinued to  the  present  time. 

The  plaintiff  gave  in  evidence  a  grant  to  James  Pencott, 
dated  December  1, 1687,  for  the  tract  called  Pencott's  Inven- 
tion; that  Pencott  died  seised  of  the  premises  before  the  year 
1734,  in  the  province  of  Maryland,  having  made  no  wiU,  and 
leaving  a  brother  William,  his  heir  at  law,  residing  in  the  prov- 
ince of  New  Jersey;  that  William  and  his  heirs  resided  from  that 
time  until  within  six  years  last  past  in  New  Jersey,  and  that 
they,  nor  either  of  them,  had  come  into  Maryland  in  the  inter- 
mediate time;  that  the  plaintiff's  lessor  is  the  heir  at  law  of  the 
grantee,  James  Pencott,  and  first  came  into  Maxyland  within 
six  years  past. 

Defendant  replied  that  the  said  tract  of  land  was  escheated 
in  the  year  1734,  and  patented  to  Levns  Wilcozen,  who,  in 
1738,  for  a  valuable  consideration,  sold  the  same  to  Thomas 
Addison;  that  by  regular  mesne  conveyances  the  land  came 
into  possession  of  the  defendant;  that  the  defendant,  and  those 
under  whom  he  claims,  have  been  in  the  actual  possession  and 
enjoyment  of  the  premises  from  1784  to  the  present  time;  and 
that  they  have  paid  quit  rents  therefor  from  1734  to  I7769  and 
taxes  to  the  state  of  Maryland  ever  since. 

Martin,  AUomey-^neral  and  OanU,  for  the  plaintifll 

Key^  Shaa/and  Mason,  for  the  defendant. 

Ohass,  0.  J.  The  question  before  the  court  is,  whether  a  per- 
son residing  out  of  the  state  is  within  the  saving  of  the  statute 
21  James  I,  Ch.  16. 

It  is  admitted  that  this  question  has  not  been  decided  by 
the  courts  of  Maryland.  If  it  has  undergone  a  judicial  deci- 
sion, such  decision  has  not  been  referred  to.  The  importance 
of  this  question  has  induced  the  counsel  to  go  into  a  very  full 
and  elaborate  discussion  of  it,  and  great  ingenuity  has  been 
displayed  in  raising  and  obviating  the  difficulties  which  have 
been  suggested  to  the  court.  The  clause  of  the  statute  which 
relates  to  the  case,  is  in  the  following  words:  '*  That  no  person 
or  persons  shall  at  any  time  hereafter  make  any  entry  into  any 
lands,  tenements  or  hereditaments^  but  within  twenty  years 
next  after  his  or  their  right  or  title  which  shall  hereafter  first 
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descend  or  accrue  to  the  same^  and  in  default  thereof  such  per- 
son so  not  entering,  and  their  heirs  shall  be  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made,  any  former  law 
or  statute  to  the  contrary  notwithstanding;  provided  neverthe- 
less,  that  if  any  person  or  persons,  that  is  or  shall  be  entitled 
to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right  or 
title  of  entry,  be  or  shall  be,  at  the  time  of  the  said  right  or 
title  first  descended,  accrued,  come,  or  faUen,  within  the  age  of 
one  and  twenty  jeaxSffeme  covert,  non  compos  mentis,  impris*> 
oned,  or  beyond  the  seas,  that  then  such  person  and  persons, 
and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding 
the  said  twenty  years  be  expired,  bring  his  action,  or  make  his 
entry,  as  he  might  have  done,  before  this  act;  so  as  such  per* 
son  and  persons,  or  his  or  their  heir  and  heirs,  shall  within  ten 
years  next  after  his  and  their  full  age,  discoTcrture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  coming  into  this 
realm,  or  death,  take  benefit  of  and  sue  for  the  same,  and  at 
no  time  after  the  said  ten  years/'  This  statirte  has  been 
adopted  by  the  courts  of  Maryland  as  applicable  to  our  situa- 
tion. 

To  ascertain  the  meaning  of  the  words  **  beyond  the  seas," 
and  to  show  in  what  sense  they  have  been  understood  by  the 
judges  of  England,  the  parliament  and  law  writers,  the  com- 
mon law  of  England,  acts  of  parliament  and  adjudged  cases 
have  been  referred  to.  It  appears  to  me,  upon  tiie  best  con- 
sideration I  have  been  able  to  give  the  able  and  diffiisiTe'  argu- 
ments of  the  counsel,  and  the  authorities  cited,  that  ''beyond 
the  four  seas''  and  "  out  of  the  realm"  are  synonymous,  and 
mean  precisely  the  same  thing.  Prior  to  the  union  of  the  two 
crowns  of  England  and  Scotland,  on  the  accession  of  James  I, 
the  words  ''beyond  the  four  seas,"  "beyond  the  seas,'' and 
"  out  of  the  reahn"  meant  and  signified  out  of  the  limits  of  the 
realm  of  England.  After  the  union  of  the  two  crowns,  and  at 
the  time  the  act  of  parliament  under  consideration  passed,  the 
aboTe  words  meant  out  of  the  realm  of  Great  Britain,  includ- 
ing England  and  Scotland.  This  explanation  of  the  words,  ac- 
cording to  my  judgment,  will  serve  or  go  a  great  way  in  solving 
the  di£Sculties  which  have  occurred  in  the  discussion  of  the 
question. 

In  the  case  of  bastardy,  according  to  the  common  law  of 
England,  if  the  baron  was  within  the  four  seas  from  the  time  of 
the  conception  to  the  birth,  the  child  was  legitimate,  access  be- 
ing presumed,  unless  the  baron,  from  imbecility  or  some  bodily 
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infinnitj,  was  incapable  of  getting  a  oliild.  The  late  decisions 
allow  of  proof  of  non-access  to  bastardize  the  issue,  and  so  is 
the  law  established.  According  to  my  judgment,  if  the  baron 
was  in  Ireland  from  the  time  of  the  conception  to  the  birtiiy  the 
issue  would  be  a  bastard;  Ireland  being  a  distant  realm,  and 
not  within  the  four  seas  or  realm  of  England.  The  cose  in 
BoUe's  Ab.  358,  which  seems  to  be  the  puzzle  peg,  is  either  to 
be  reconciled  in  the  following  manner,  or  is  overruled  in  Bex  v. 
AlherUm,  1  Ld.  Bajm.  895,  to  which  case  Lord  Baron  Gilbert,  in 
Bac.  Ab.  310,  refers. 

The  case  in  Bolle  is,  if  the  husband  is  in  Ireland  while  the 
wife  goes  with  child,  such  child  is  not  a  bastard;  the  reason 
added  is  what  occasions  the  doubt,  because  he  is  within  the 
the  king's  dominions.  If  a  special  verdict  bad  found  that  the 
baron  was  in  Cadiz  while  the  wife  was  going  with  child,  the  de- 
cision woidd  have  been  the  same,  because  the  husband  must  be 
beyond  the  four  seas  at  the  conception,  and  at  the  birth,  as 
well  as  during  the  pregnancy,  and  on  the  above  finding  in 
RoUe,  the  court  coidd  not  adjudge  the  issue  to  be  illegitimate. 

In  Baymond,  the  court  decided  he  is  a  bastard  who  is  begot- 
ten and  bom  of  a  feme  covert  while  her  husband  is  beyond  the 
four  seas.  But,  independent  of  this,  I  think  a  person  residing 
out  of  the  state  of  Maryland  is  within  the  saving  of  the  act  of 
parliament  as  adopted  by  Maiyland.  This  opinion,  I  trust,  is 
according  to  the  true  construction  of  the  act  of  the  decision  in 
King  v.  WaUoer,  1  W.  Bl.  286,  and  consonant  to  the  principles 
of  justice. 

The  second  section  of  the  act  is  in  the  following  words: 
**  Provided,  nevertheless,  that  if  any  person  or  persons  that  is 
or  shall  be  entitied  to  such  writ  or  writs,  or  that  hath  or  shall 
have  such  right  or  tiUe  of  entry,  be  or  shall  be  at  the  time  of 
the  said  right  or  titie  first  descended,  accrued,  come  or  fallen, 
without  the  age  of  one  and  twenty  years,  feme  covert,  non  com" 
p08  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such 
person  and  persons,  and  his  and  their  heir  and  heirs,  shaU  or 
may,  notwithstanding  the  said  twenty  years  be  expired,  bring 
his  action,  or  make  his  entry,  as  he  might  have  done  before  this 
act;  so  as  such  person  and  persons,  or  his  or  their  heir  and 
heirs,  shall,  within  ten  years  next  after  his  and  their  full  age, 
discoverture^  coming  of  sound  mind,  enlargement  out  of  prison, 
or  coming  into  this  realm,  or  death,  take  benefit  of  and  sue 
forth  the  same  and  at  no  time  after  the  said  ten  years."  The 
concluding  words,  '*  coming  into  this  realm,*'  point  out  the 
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meauin^  of  the  parliament.  They  stand  in  opposition  to  *'  be* 
yond  the  seas,"  and  indicate  plainly  the  intention  of  the  legisla- 
ture was  to  comprehend  all  persons  within  the  saving  who  were 
out  of  the  realm  of  Ghreat  Britain;  and  in  that  manner  was  the  act 
of  parliament  understood  by  the  judge  in  King  v.  Walker,  1  W. 
Bl.  286;  which  I  think  can  be  plainly  understood.  Mr.  Justice 
Dennison  says:  *'  He  must  be  beyond  the  seas,  that  is  the  old 
and  true  expresion,"  to  signify  being  out  of  the  realm.  The 
common  law  expression  was  beyond  the  four  seas;  but  beyond 
the  sea  and  beyond  the  four  seas,  in  the  language  of  the  laws 
of  England,  meant  the  same  thing.  Mr.  Justice  Wilmot  says: 
**  There  is  no  such  kingdom  as  England  now,  the  plaintiff, 
therefore,  while  in  Scotland,  was  not  out  of  this  realm,"  the 
realm  of  Great  Britain.  With  reference  to  England  before  the 
union,  Scotland,  although  not  actually  beyond  the  seas,  was 
considered  as  beyond  the  seas  because  out  of  the  realm.  The 
situation  of  England  and  Scotland,  before  the  union,  was  simi- 
lar or  nearly  so  to  the  actual  situation  of  Maryland  to  Pennsyl- 
vania. The  latter  were  separated  by  an  ideal  or  mathematical 
line,  the  former  were  different  realms  or  sovereignties,  governed 
by  different  laws.  Scotland,  before  the  union,  was  beyond  the 
seas  in  legal  contemplation,  although  with  England  it  was 
encompassed  by  the  four  seas.  Why?  Because  it  was  out  of 
the  realm  of  England. 

The  adoption  of  the  statute  in  this  state  is  the  same  as  re-en- 
acting  it.  The  statute  of  limitations  with  the  savings,  is  a 
beneficial  law  for  the  purpose  of  quieting  possessions,  etc.,  but 
without  the  savings  it  would  be  a  rigorous  and  unjust  law.  It 
does  not  extend  to  persons  out  of  the  state  who  cannot  be  sup- 
posed to  know  the  laws.  The  court  are  of  opinion  that  the 
lessor  of  the  plaintiff  is  vnthin  the  saving  of  the  statute  of  21 
James  I,  ch.  16,  and  that  the  statute  of  82  Hen.  YIQ,  ch.  2,  s. 
2,  does  not  extend  to  the  state  of  Maryland,  the  court  not 
blowing  of  any  judicial  decision  by  which  the  same  has  been 
adopted  and  introduced  into  this  state  as  the  law  thereof. 

The  defendant  excepted. 

The  plaintiff  then  offered  to  read  in  evidence  the  deposition 
of  Maiy  Hewes,  the  daughter  of  William  Pancoast,  who  was 
the  grandfather  of  the  lessor  of  the  plaintiff.  The  defendant's 
coimsel  objected  to  the  reading  of  that  part  of  the  deposition 
contained  in  the  following  words,  as  incompetent  and  inadmis- 
sible testimony,  viz. :  "  That  the  land  lay  in  Maryland  between 
Belle  Haven  and  George  Town ;  that  some  time  after  the  death  of 
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the  brother  in  Maiyland,  the  family  in  the  Jersey  were  informed 
of  his  death,  and  that  he  died  without  a  will.  He  died  a 
bachelor,  and  it  was  generally  repated  in  the  family  that  the 
land  he  died  possessed  of  was  held  by  the  family  in  which  he 
had  lived  as  aforesaid.  This  knowledge  this  deponent  gained 
in  Jersey,  and  it  was  the  common  talk,  reputation,  and  tradi* 
tion  in  the  family." 

But  the  Court,  Chase,  O.  J.,  Dittall  and  Donb,  JJ.,  over- 
ruled the  objection,  and  admitted  that  part  of  the  deposition  to 
be  read  to  the  jury. 

The  defendant  excepted,  and  then  objected  to  the  reading  in 
evidence  of  that  part  of  the  same  deposition,  which  is  in  the 
following  words:  *'  She  has  heard  her  father  and  others  of  the 
family,  now  dead,  say  that  her  grandfather  and  Jo8e|4i  Pan- 
coast,  his  brother,  emigrated  from  England;  that  before  they 
emigrated,  they  had  a  younger  brother  who  had  been  bound 
apprentice  to  a  mechaDic;  and  as  well  as  she  recollects,  to  a 
watchmaker,  in  London;  that  this  brother  was  kidnapped  from 
London,  and  brought  to  Maryland,  and  sold  by  the  captain  of 
the  vessel  to  some  gentleman  in  Maryland,"  etc. 

But  the  court  overruled  the  said  objection,  and  admitted  that 
part  of  the  said  deposition  to  be  also  read  in  evidence  to  the 

The  defendant  excepted. 

Plaintiff  then  offered  the  testimony  of  Edward  Pancoast, 
taken  under  a  commission  which  had  issued  in  this  cause,  and 
the  defendant  offered  to  prove  that  Edward  Pancoast  was  the 
son  of  William  Pancoast,  the  grandfather  of  the  plaintiff's 
lessor,  and  under  whom  the  latter  deduced  his  title  to  the 
premises  as  heir  at  law.  Defendant  objected  to  the  reading  in 
evidence  the  answers  of  Edward  Pancoast  to  the  fifth,  sixth,  sev- 
enth, eighth,  and  ninth  interrogatories  put  to  him  under  the 
commission,  on  the  ground  thatvntness  derived  his  information 
from  William  Pancoast,  who  vras  interested,  and  who,  at  the 
time  of  giving  the  information,  was  heir  at  law,  and  claimed 
the  title  to  the  premises  mentioned  in  the  declaration,  and  for 
which  this  action  had  been  brought.  The  interrogatories  and 
answers  are: 

Fifth  interrogatory:  Did  you  know,  or  have  you  ever  heard, 
or  been  informed,  and  how  and  by  whom,  of  one  William  Pan- 
coast,  the  eldest,  formerly  of  Burlington  county,  Jersey;  if 
jrea,  then  was  he  a  native  of  America,  or  of  what  country  was 
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be  a  native;  had  he  any  brothers  and  sisters;  if  yea,  what  were 
their  names,  where  did  they  live,  when  did  they  die;  did  they 
leave  any  issue,  and  what  issue  did  they  leave?"  Answer: 
"That  he  neither  knew,  or  ever  heard  of  any  William  Pancoast 
older  than  William  Pancoast,  the  great-grandfather  of  William 
Pancoast,  the  plaintiff;  but  that  the  great-great-grandfather  of 
William  Pancoast,  the  plaintifif,  and  the  great-grandfather  of 
this  affirmant  was  named  John  Pancoast,  who,  as  this  affirmant 
has  been  informed  by  his  father,  originally  came  from  England, 
and  settled  in  the  township  of  Mana&eld,  in  the  county  of  Bur- 
lington, in  the  state  of  New  Jersey,  and  that  he  was  a  native  of 
England;  and  that  the  said  John  Pancoast  had  no  brothers  or 
sisters,  as  this  affirmant  ever  heard  of,  but  that  he  brought  with 
him  two  sons,  William  and  Joseph;  that  he  had  a  third  son  by 
the  name  of  James,  who  was  kidnapped  in  England,  brought 
to  Maryland,  in  America,  and  sold,  as  this  affirmant  hath  been 
given  to  understand  by  his  father." 

Sixth  interrogatoiy :  The  same  vrith  respect  to  James  Pan- 
coast  as  the  fifth  respecting  William.  Answer :  * '  That  he  hath 
been  informed  by  his  father  that  James  Pancoast,  mentioned  in 
the  answer  to  the  fifth  interrogatory,  was  a  native  of  England; 
that  he  bought  a  tract  of  land  and  settled  in  Maryland,  on  the 
Potomac;  that  he  came  afterward  to  see  his  brothers,  William 
and  Joseph,  in  New  Jersey;  that  he  concluded  to  sell  his  lands 
in  Maiyland  and  come  and  live  in  New  Jersey;  that  he  returned 
to  Maryland  and  was  afterward  drowned  in  the  river  Potomac, 
as  this  affirmant  hath  been  given  to  understand  by  his  father; 
that  he  never  heard  of  his  having  any  heirs  but  his  two  broth- 
ers, William  and  Joseph/' 

Seventh  interrogatory :  '  *  Do  you  know  or  have  you  ever  been 
informed,  and  how  or  by  whom  of  the  Pancoast  family;  if  yea, 
from  what  countiy  did  they  emigrate  to  this;  where  did  the  first 
emigrants  of  that  family  settle  in  America,  and  who  are  the  de- 
scendants of  that  family?  Belate  as  fully  as  you  can."  Answer: 
**  That  he  has  been  informed  by  bis  father  that  the  Pancoast 
family  emigrated  from  England  to  America;  that  the  first  emi- 
grants settled  in  the  township  of  Mansfield,  in  the  county  of 
Burlington,  in  the  state  of  New  Jersey,  except  James  Pancoast 
who  settled  in  Maryland,  as  mentioned  in  the  answer  to  the 
sixth  interrogatoiy." 

Eighth  interrogatory:  Answered  by  the  answers  to  the  fifth 
and  sixth  interrogatories. 

Ninth  interrogatory:    **  Whether  James  Pancoast  died  with- 
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oat  issue,  etc.,  and  who  were  his  nearest  relations  of  the  whole 
blood?"  Answer:  "  That  he  hath  been  informed  by  his  father 
that  the  said  James  Pancoast  died  without  issue;  that  his  near- 
est relations  of  the  whole  blood  were  his  two  brothers,  William 
and  Joseph.'' 

The  CouBT  were  of  opinion  that  the  said  testimony  was  legal 
and  competent,  and  permitted  the  same  to  be  read  in  eyidence 
to  the  jury. 

The  defendant  excepted. 

Verdict  and  judgment  were  rendered  for  the  plaintiff;  the 
defendant  thereupon  appealed  to  the  court  of  appeals  where 
the  case  was  entered,  agreed  at  June  term,  1806. 


Gill  v.  Cole. 

(1  Habu  k  JonwHi.  40L} 
AcnoN  OF  Trespass  aftbr  Rbcoverino  Mesne  PBOFrra.— A  reoorery 
of  mesne  profits  is  no  bar  to  an  action  of  trespass  quart  damimm/regUs 
therefore,  the  removal  of  fence  rails  is  a  trespass,  and  for  which  dam- 
ages may  be  recovered  in  an  action  of  trespass  quart  dauiumfrtgii^ 
notwithstanding  a  recovery  in  an  action  for  mesne  profits,  unless  such 
removal  was  necessary  for  the  use  and  occupation  of  the  land. 

Trespass  qiiareclausumfregii^  for  breaking  and  entering  Cole's 
Struggle  on  the  first  January,  1800,  and  removing  a  fence,  with 
a  continuando  on  divers  days  between  that  time  and  the  first 
January,  1801.  The  writ  issued  thirty-first  March,  1801.  The 
defendant  pleaded  not  guilty,  and  issue  was  joined.  A  warrant 
of  resurvey  issued,  and  the  plats  were  returned. 

It  appeared  that  the  plaintifiTs  lessee  brought  an  action  of 
ejectment  against  the  defendant  for  Cole's  Struggle  and  Strife 
on  the  thirteenth  May,  1794,  and,  at  the  May  term,  1797,  recov- 
ered judgment  against  the  defendant  for  a  part  of  Cole's  Strug- 
gle; that  this  judgment  was  affirmed  by  the  court  of  appeals,  in 
June,  1800,  and  on  the  twenty-ninth  October,  1800,  a  writ  of 
habere  facias  possessionem  issued  and  the  possession  delivered  to 
the  plaintifiTs  lessee;  that  on  the  eighth  July,  1801,  plaintiff 
commenced  an  action  of  trespass  for  mesne  profits  against  the 
defendant,  for  the  use  and  occupation  of  Cole's  Struggle  and 
Strife  from  June  10, 1793,  to  October  29, 1800,  to  which  the 
defendant,  in  November,  1802,  confessed  judgment  for  thirty 
dollars  damages  and  costs. 

The  plaintiff  gave  in  evidence,  that  the  defendant,  in  Sep- 
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tember,  1799,  remoTed  one  hundred  and  ejghtj'&ve  panels  of 
fence  fxom  a  part  of  Cole's  Straggle,  which  had  been  placed 
there  by  the  defeadant;  that  that  part  of  Cole's  Struggle  be- 
longed to  plaintiff;  and  that  defendant  was  in  possession  there 
from  the  institution  of  the  action  of  ejectment  by  the  plaintiffs 
lessee,  to  the  execution  of  the  writ  of  possession. 

The  defendant  gave  in  evidence  the  action  of  ejectment,  reooT- 
ery  of  part  of  Cole's  Struggle,  the  afiSrmance  of  the  judgment, 
the  writ  of  possession  and  the  proceedings  in  the  action  for 
mesne  profits  aboye  mentioned,  and  prayed  the  court  to  direct 
the  jury  that  the  recoveiy  in  the  action  for  mesne  profits  was  a 
bar  to  the  present  action  of  trespass. 

Martin,  aiiorney^eneral,  and  Key,  for  the  plaintiff. 

HoUingsworih  and  Mason,  for  defendant.  They  cited  Bun. 
Eject.  164, 165, 166, 167. 

Chase,  C.  J.  The  court  are  of  opinion  that  in  an  action  for 
the  mesne  profits  the  plaintiff  recoyers  damages  for  the  use  and 
occupation  of  the  land,  and  that  a  recoveiy  in  such  action  is  no 
bar  to  an  action  of  trespass,  for  a  trespass  committed  on  the 
land  during  the  said  time  for  the  recovery  was  had  for  the 
mesne  profits.  The  court  are  also  of  opinion  that  the  remov- 
ing of  the  fence  in  this  case  was  a  trespass,  unless  it  appears 
to  the  jury  that  such  removal  was  necessary  for  using  and  cul- 
tivating the  land,  and  was  made  for  that  purpose. 

The  defendant  excepted.  Verdict  and  judgment  for  the 
plaintiff.  On  appeal  to  the  court  of  appeals  the  judgment  was 
affirmed  at  the  June  term,  1805. 


In  Otmninghamy.  Morria^  19  6a.  G84,  refexenoe  was  made  to  this  case  by 
the  conrt  saying:  **  Notwithstanding  the  cases  in  1  Harr.  $  J.  403,  and  2 
Haywood,  381,  seemingly  to  the  contrary,  we  take  it  to  be  well  settled  that 
as  the  action  for  mesne  profits  is  an  action  for  trespass  vt  et  armis,  the  jury 
are  not  confined  in  their  verdict  to  the  mere  rent  of  the  premises,  although 
the  action  is  said  to  be  brought  to  recover  the  rents  and  profits  of  the  estate, 
but  may  give  such  extra  damages  as  they  may  think  the  particular  dxeosi- 
stances  of  this  case  may  demand.  "* 
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Sharpe  v.  Gibson. 

(1  TUamm  k  Jobmiov,  447.] 

Etidbhcb  Ik adxissiblb  in  Action  fob  Pubchasb  Money.— In  an  ae- 
tion  for  the  purchase  money  for  land  sold  and  oonTeyed,  parol  evidence 
cannot  be  given  by  a  witness  to  show  that  he  was  seised  of  any  part  of 
the  land  conveyed,  in  order  to  rebut  the  claim  and  title  of  the  vendor 
to  any  portion  of  the  land  included  in  the  deed,  or  to  show  that  the 
title  to  any  part  of  the  land  so  conveyed  was  not  in  the  vendor  at  the 
time  of  the  conveyance. 

Debt  upon  a  writiiig  obligatoiy,  dated  August  29^  1797,  con- 
ditioned for  the  payment  of  nine  pounds  current  money  per 
acre,  for  as  many  acres  of  land  as  plaintiffs  should  make  the  de- 
fendanty  his  heirs,  etc.,  a  good  and  legal  title  to  in  Island  Greek 
Neck,  agreeably  to  a  bond  of  equal  date  given  by  the  plaintiffs 
to  defendant.  Pleas :  general  performance,  and  that  the  plaint- 
iff had  not  made  defendant  a  good  and  legal  title,  etc.  The 
plaintiffs  replied,  non-performance;  that  prior  to  the  commence- 
ment of  this  action,  they  had  a  good  and  legal  title  to  three 
hundred  and  eighty-five  acres  and  twenty-five  perches  in  Island 
Greek  Neck,  and  that  on  the  eighteenth  May,  1799,  they  exe- 
cuted and  delivered  to  defendant  a  good  and  valid  deed  of  bar- 
gain and  sale,  for,  all  and  singular,  their  interest  therein,  agree-' 
able  to  their  bond;  that  said  land,  at  nine  pounds  per  acre,  was 
worth  three  thousand  four  hundred  and  sizlj-siz  pounds  eleven 
shillings  and  one  penny.  To  the  second  plea  there  was  a  simi* 
lar  replication,  exhibiting  the  deed  in  haeo  verba.  Defendant 
rejoined,  and  issues  were  made. 

The  defendant  offered  Thomas  Martin  as  a  witness  to  prove 
that  he  had  a  valid  claim  to  thirty-eight  acres  of  the  land  which 
plaintiffs  had  located  as  a  part  of  the  tract  sold  to  the  defend- 
ant; that  witness  was  seised  of  that  portion  located  on  the 
plaintiff's  plat,  known  as  Bich  Neck;  that  a  correct  location  of  the 
lines  of  the  said  tract  would  not  interfere  with  witness's  claim; 
and  that  witness  had  cut  trees  within  the  lines  of  Bich  Neck  as 
claimed  by  plaintiffs,  in  order  to  provoke  an  action  of  trespass 
to  try  the  title  to  the  same;  that  an  action  for  that  trespass, 
brought  by  the  defendant,  was  now  pending. 

The  pldntiff  objected  to  the  testimony  as  inadmissible. 

Dove,  J.  The  court  are  of  opinion  that  the  evidence  offered  by 
the  defendant  is  not  competent  and  legal  evidence  to  go  to  the 
jury  to  rebut  the  claim  and  title  of  the  plainti^s  to  any  part  of 
the  lands  to  which  they  claimed  title,  and  which  are  included 

Am.  D«o.  Yol.  U^iu 
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in  their  deed  to  the  defendant;  or  to  ahow  that  the  title  to  any 
part  of  the  lands  bo  conveyed  waa  not  in  plaintifffl  at  the  time 
of  making  the  conveyance  to  the  defendant. 

The  defendant  excepted.    Verdict  and  judgment  were  ren- 
dered for  the  plaintiff,  whereupon  defendant  appealed* 

«/.  Bayly,  for  the  appellant. 
Harper  and  Scott,  tot  the  appelle 


The  court  of  appeals,  at  the  June  term,  1805,  affirmed  the 
judgment  of  the  general  court. 


Ghinit's  Lessee  v.  Watums* 

[1  Habu  a  JooMov,  AT.] 

What  CoKarrruTss  a  Deed  of  BABOAm  and  Saul— Taeonttltiite  a 
deed  of  bargain  and  sale  there  most  be  a  money  eoniiderBtion,  or  gen- 
eral words  of  oonaideration,  under  which  a  peooniary  eomideration 
may  be  alleged;  other  land  being  stated  as  the  consideration  is  not 
sufficient. 

Bamb.— If  *'diTers  good  causes  and  considerations''  are  used  in  the  deed* 
without  an  express  reference  to  any  other  consideration,  the  party  may 
aTer  what  the  connderation  was»  and  if  this  be  money,  it  will  nwke  it 
a  deed  of  bargain  and  sale. 

CoTBSANT  TO  Stahd,  8bisbi>.— If  the  oonsideration  is  lore,  marriage,  or 
mitnral  love  and  aObction,  the  deed  will  operate  as  a  covenant  to  stand 


Deed  to  hate  Opeeation  iw  possible.— If  a  deed  will  not  have  opera- 
tion in  one  way,  it  may  operate  in  some  other  way;  and  although  a 
deed  cannot  opemte  as  a  bargain  and  sole,  it  may  operate  as  a  feoff- 
ment. 

Deed  as  Evidence. — ^Neither  the  record  of  enrolment  nor  a  copy  of  a 
deed,  not  directed  by  law  to  be  enroUed,  can  be  admitted  in  eridence. 

Ejbotmbmt  for  a  tract  of  land  called  Cheney's  Hasard.  The 
defendant  rested  his  defense  on  warrant,  and  plata  were  re- 
turned.   General  issue,  and  joinder  thereon. 

The  plaintiff  read  in  eyidence  a  patent  for  the  land  described 
in  the  declaration  granted  to  Richard  Cheney  ICay  80, 1668, 
for  one  hundred  acres  more  or  less,  and  offered  to  prove  that 
the  lessor  of  the  plaintiff  was  the  heir  at  law  of  the  patentee. 

The  defendant  then  produced  a  copy  of  the  rent  roll  legally  au- 
thenticated, viz. :  '*  100  acres,  Cheney's  Hazard,  surveyed  twenty- 
fourth  December,  1661,  for  Richard  Cheney,  on  the  south  side 
of  South  River,  Poss.«  John  Durbin.    Alienations:  100.  Patrick 
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Symson  from  Samuel  Burgess  and  uxor,  seventeenth  Fehruaiy, 
1719.    100.  Bicbard  Hill  from  Patrick  Symson  and  Eleanor, 
uxor,  third  November,  1724.    100.    David  Mackiefish  from 
Richard  Hill,  fourth  April,  1726.''    Defendant  then  offered  in 
evidence  the  will  of  John  Durbin,  dated  October  9, 1715,  where* 
by  he  devised  the  land  called  Chene/s  Hazard  to  his  wife  Eliza- 
beth, "  to  be  entailed  upon  the  said  Elizabeth  and  her  heirs, 
neither  to  be  sold  nor  mortgaged,  if  the  said  Elizabeth  has 
heirs  by  her  own  body,  and  the  said  heirs  live  to  the  years  of 
twenty-one,  to  enjoy  tiie  said  land,  otherwise  the  son  of  Dorothy 
Collingsworth  to  enjoy  the  said  land  for  him  and  his  heirs;" 
and  a  deed  of  the  premises  in  question,  dated  seventeenth  Feb- 
ruary, 1719,  from  Samuel  Buigess  and  Elizabeth  Durbin,  who 
had  intermarried  with  Burgees,  to  Patrick  Symson.    The  ac- 
knowledgment of  this  deed  on  the  part  of  the  wife  is^as  follows: 
"Elizabeth,  the  wife  of  the  said  Samuel,  who  being  by  me 
secretly  examined  out  of  the  hearing  of  her  said  husband,  de- 
clared that  she  acknowledged  the  within  land  and  premises  to 
be  the  right  of  the  within  named  Patrick  Symson,  his  heirs  and 
assigns  forever,  free  from  any  threats  or  fears  of  her  said  hus- 
band's displeasure.'*     The  deed  from  Symson  and  wife  to 
Biohard  Hill,  dated  twenty-third  November,  1724,  was  next 
read;  and  defendant  then  produced  the  original  land  records  of 
Anne  Arundel  county,  wherein  was  what  purported  to  be  a 
deed  from  Bichard  Hill  to  David  Mackiefish,  dated  April  4, 
1726,  which  defendant  offered  to  read.    It  recited  that  for  and 
in  consideration  of  two  tracts  of  land,  lying  in  Anne  Arundel 
county,  the  one  containing  one  hundred  acres,  and  the  other 
known  as  Sutton's  Addition,  adjoining  the  former,  and  contain- 
ing twenty  acres,  more  or  lees,  Bichard  Hill  hath  given,  granted, 
bargained,  set  over,  sold  and  confirmed,  and  doth  for  himself, 
his  heirs,  etc.,  give,  grant,  bargain,  set  over,  sell  and  confirm 
unto  David  Mackiefish,  his  heirs,  etc.,  forever,  one  tract  of  land 
laid  out  for  Bichard  Cheney  the  twenty-fourth  day  of  Decem- 
ber, 1661,  called  Cheney's  Hazard,  lying  in  the  cotmly  afore- 
said, beginning,  etc.,  containing  one  hundred  acres  more  or 
less,  now  in  the  tenure  and  occupation  of  David  Mackiefish, 
etc,  to  have  and  to  hold  unto  David  Mackiefish,  his  heirs,  etc., 
forever,  to  the  only  proper  use  and  behoof  of  the  said  David, 
his  heirs,  etc.,  and  to  no  other  use,  intent  or  purpose  whatso- 
ever, with  covenant  of  warranty. 

Martin,  aUomey^'generdl,  and  Kiily,  for  the  plaintiff,  objected 
to  this  deed  being  read  as  one  of  bargain  and  sale  because  the 
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consideration  expressed,  that  of  land,  was  not  sofiBoient  to  make 
it  such:  1  Bao.  Ab.  463,  469;  OUb.  on  Uses,  50,  51,  82, 112, 
296;  2  Bl.  Com.  338.  The  land  given  in  exchange  is  not  a  val- 
uable consideration  since  no  titie  in  that  land  passed  to  the 
grantor  by  this  deed.  If  the  original  had  been  produced  and 
proved,  the  deed  might  have  been  read  as  a  feoffment. 

Shaaff  and  Johnson,  for  the  defendant,  contended  that  prior 
to  the  statute  of  uses  this  deed  would  have  raised  a  use  effectual 
in  equity,  and  that  now,  therefore,  a  use  will  be  raised  and  the 
statute  will  transfer  the  possession.  The  same  words  that  would 
create  a  use  at  common  law  will  make  a  bargain  and  sale  on  a 
valuable  consideration:  2  Inst.  672.  A  valuable  consideration 
means  a  recompense  given:  Shep.  Touch.  218.  There  must  be 
a  moneyed  or  other  valuable  consideration:  Id.  220.  1  Bac.  Ab. 
409,  referring  to  1  Co.  Bep.  176,  says:  it  must  be  money  or 
other  good  consideration.  Land  is  a  valuable  considerationi 
and  there  are  no  determinations  that  deeds  expressing  land  as 
the  consideration  are  void.  This  deed  may  be  read  as  a  feoff- 
ment  without  proof  of  its  execution,  as  the  original  record  is 
produced  in  court:  OiUinga  v.  Ball,  ante,  502. 

Cbasm,  0.  J.  It  seems  to  be  taken  for  granted  by  the  coun- 
sel that  unless  the  deed  can  operate  as  a  bargain  and  sale  it  can- 
not operate  at  all.  But  the  court  think  differently  upon  in- 
specting the  deed.  It  may  operate  as  a  f  eofihient,  tiiere  being 
words  **  give  and  grant,"  if  livery  of  seisin  can  be  proved,  and 
there  may  be  circumstances  from  which  livexy  may  be  presumed. 
It  cannot  be  a  deed  of  bargain  and  sale  without  a  money  con- 
sideration, or  unless  there  are  general  words  of  consideration 
under  which  a  pecuniary  consideration  may  be  averred.  If  the 
consideration  is  blood,  marriage,  or  natural  love  and  affection, 
it  will  operate  as  a  covenant  to  stand  seised,  as  in  2  Wilson,  22, 
23.  If  '*  divers  good  causes  and  considerations  "  are  used  with- 
out mentioning  any  specific  consideration,  the  party  may  aver 
what  the  consideration  was.  If  money  be  averred  as  the  con- 
sideration, it  will  make  it  a  deed  of  bargain  and  sale. 

The  court  will  lean  toward  giving  validity  to  a  deed.  If  it 
will  not  have  operation  in  one  way  it  may  operate  in  some  other 
way.  These  positions  were  laid  down  in  this  court  in  the  case 
of  Paca  V.  Forwood,  2  Har.  &  McH.  175.  This,  therefore,  not 
being  a  bargain  and  sale  or  deed  directed  by  law  to  be  enrolled, 
neither  the  record  nor  a  copy  is  evidence.  The  court  are  there- 
fore of  opinion  that  the  said  enrollment  is  no  evidence,  as  the 
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Bald  deed  could  not  operate  as  a  deed  of  bargain  and  sale^  there 
not  being  any  money  consideration  expressed  therein. 

The  defendant  excepted  and  then  offered  to  read  from  the 
original  records  brought  into  court  by  the  register  of  Anne 
Arundel  county,  a  document  purporting  to  be  the  will  of  David 
Macklefish,  dated  June  6, 1787,  whereby  he  devised  Cheney's 
Hazard  to  his  wife  for  life,  remainder  in  fee  to  his  son^  to  prove 
that  David  Macklefish  was  in  possession  of  that  land  and 
claimed  title  to  it.  The  will  appeared  to  have  been  signed  in 
the  presence  of  two  witnesses. 

Plaintiff  objected  to  this  evidence. 

Chabb,  C.  J.  The  court  are  of  opinion  that  the  record  is  not 
legal  and  admissible  evidence  to  prove  that  David  MacMefish 
claimed  the  land  in  question,  and  was  in  possession  thereof, 
claiming  title  to-the  same,  the  said  will  not  being  attested  by 
three  witnesses. 

The  defendant  excepted. 

Plaintiff  further,  to  prove  the  issue  on  his  part,  gave  evidence 
that  Bichard  Cheney,  the  patentee  as  aforesaid,  died,  leaving 
Bichard  Cheney,  his  eldest  son  and  heir  at  law,  who,  on  the 
tenth  December,  1707,  married  Bachel  Nicholson;  that  Eliza- 
beth Cheney,  a  daughter  of  this  marriage,  in  1725  married 
Greenbury  Cheney,  by  .whom  she  had  Zachariah,  the  lessor  of 
the  plaintiff,  who  removed  from  Maryland  to  Pennsylvania 
upwards  of  forty-two  years  since  and  has  there  remained  ever 
since.  He  proved  the  lease,  entry  and  ouster  as  laid  in  the 
declaration. 

Defendant,  in  addition  to  the  evidence  already  adduced, 
offered  to  prove  that  Bichard  Macklefish  was  the  grandson  and 
heir  at  law  of  David;  that  being  seised  thereof  on  the  third 
March,  1763,  he  duly  conveyed  the  premises  in  question  to 
Joseph  Howard,  who,  also,  on  April  23, 1774,  received  a  deed 
for  the  same  land  from  Bichard  Burgess,  the  heir  at  law  of 
Samuel  Burgess  and  Elizabeth,  his  wife;  that  by  will,  dated 
tenth  December,  1777,  Joseph  Howard  devised  the  land  to 
Benjamin  Howard;  that  after  the  death  of  Benjamin  Howard, 
an  order  issued  out  of  chancery  for  the  sale  of  the  real  estate 
for  the  payment  of  his  debts,  and  that  at  such  sale  in  the  year 
1794,  the  lessor  of  the  defendant  in  this  action  became  the  pur- 
chaser of  Cheney's  Hazard;  that  no  person  by  the  name  of 
Cheney  has  been  in  the  possession  of  the  tract  in  question  since 
1710,  but  that  the  same  has  been  held  by  John  Durbin  and  wife 
and  those  claiming  under  them.    Whereupon  defendant  prayed 
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the  court  to  direct  the  jury,  that  if  thej  are  of  opinion  from  the 
evidence  given,  that  the  facts  as  stated  bj  defendant  are  tme, 
and  that  even^  although  they  are  also  of  opinion  that  the  facts 
stated  by  the  plaintiff- are  true,  then  idiey  ought  to  presume  that 
the  said  patentee,  Richard  Cheney^  or  his  son,  conveyed  the 
land  in  the  declaration  mentioned  to  John  Durbin. 

Obase,  0.  J.  The  court  are  of  opinion  that  if  the  jury  believe 
that  Elizabeth  Durbin^  the  devisee  in  the  will  of  John  Durbin, 
intermarried  with  Samuel  Burgess,  then  there  is  a  clear  deduc- 
tion of  title,  possession,  etc.,  to  presume  a  deed  to  John  Durbin 
from  the  patentee,  or  from  his  son  Bichard,  and  the  court  give 
the  direction  to  the  jury  as  prayed  for  by  the  defendant. 

The  plaintiff  excepted. 

Verdict  and  judgment  for  the  defendant. 


Bbosius  v.  Reuter* 

Cl  HAxm  k  Jo«moii.S61.1 

RSTUBK  TO  ▲  MAimAHVS.— In  a  return  to  Anumdamtu  the  isme  certainty 
is  required  as  in  declarations  and  pleadings,  and  nothing  can  be  sup- 
plied  by  intendment  or  inference. 

Facts  stated  in  Return.— The  facta  stated  in  a  retom  to  a  numdamMS 
are  supposed  to  be  true,  and  are  vjot  traversable;  if  they  are  hlae,  tho 
remedy  is  by  action  against  the  person  making  the  return. 

Mandamus  to  restore  or  caused  to  be  restored  the  prosecutor 
into  the  place  and  function  of  minister  of  ''The  Saint  John's 
German  Catholic  Church  of  Baltimore,"  in  the  city  of  Baltimore, 
and  to  the  use  of  the  pulpit  and  altar  of  that  church,  and  of 
the  parsonage  house  thereof,  and  of  and  singular  the  effects, 
property,  rights,  priTileges,  liberties  and  functions,  to  the  said 
church,  altar  and  pulpit,  and  to  the  office  and  duty  of  rector  or 
priest  of  the  said  congregation,  in  anywise  belonging  or  apper- 
taining, or  to  signify  to  the  court  here  cause  to  the  contrary 
thereof,  etc.  Proof  was  made  of  the  service  of  the  mandamus 
on  each  of  the  defendants. 

The  defendants  made  the  following  return,  to  wit:  We,  Cse- 
sarius  Beuter,  etc.,  the  parties  to  whom  the  writ  hereto 
annexed  is  directed,  by  virtue  of  the  writ  aforesaid  do  most 
humbly  certify  to  the  judges  of  the  general  court,  sitting  in 
the  general  court  for  the  western  shore  of  Maryland,  that  the 
persons  named  in  the  said  writ  are  members  of  a  congregation 
o/  christians,  associated  together  for  the  pnrjKrae  of  divine 
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worship  in  the  dtj  of  Baltimore^  and  Baltimore  county,  and 
are  denominated  **  the  Saint  John's  German  Oatholio  Church  of 
Baltimore."  We  do  further  certify  that  the  said  OsBsariua 
Beuter  was  duly  elected  and  chosen,  by  a  majority  of  the 
members  of  the  said  congregation,  minister  thereof,  and  that 
he  still  continues  to  exercise  his  ministerial  functions  with  the 
approbation  and  consent  of  the  said  majority.  And  we  do 
further  certify,  that  the  said  Gsasarins  Beuter  was  put  into  pos- 
session of  the  church  of  the  said  congregation,  and  of  the  use 
of  the  pulpit  thereof,  as  minister  of  the  said  congregation, 
with  all  the  liberties,  priirileges,  and  advantages  to  that  place 
and  function  belonging  and  appertaining,  and  that  the  said 
minister,  so  elected  and  put  into  possession,  holds  the  place 
and  function  of  minister  of  said  congregation,  by  the  will  and 
assent  of  a  majority  of  the  members  of  the  said  congregation. 
And  we  do  further  certify,  that  the  said  Francis  X.  Brosius  has 
been  appointed  minister  by  the  Bight  Beverend  John  Carroll, 
Bishop  of  Baltimore,  without  the  previous  consent  and  appro- 
bation of  the  majority  of  the  members  of  the  said  congrega- 
tion, and  in  opposition  to  their  declared  wishes  and  choice, 
and  contrary  to  the  rules,  laws  and  canons  of  the  catholic 
church.  And  we  do  further  certify,  that  by  the  fundamental 
laws,  usages  and  canons  of  the  German  Catholic  Church  afore- 
said, to  wHich  we  belong,  that  the  members  of  the  church,  who 
found  and  built  and  contribute  to  the  support  of  the  churchy 
and  the  pastor  thereof,  have  the  sole  and  exclusive  right  of 
nominating  and  appointing  their  pastor,  and  that  no  other 
person,  whether  bishop  or  pope,  has  a  right  to  appoint  a  pastor 
without  the  assent  and  approbation  of  the  congregation  or 
a  majority  of  the  same.  And  we  do  further  certify  that  the 
said  Csesorius  Beuter  is  a  regular  clergyman  belonging  to  the 
society  called  **  the  Minorits  Conventuals  of  the  order  of  Saint 
Francis,"  and  that  the  said  Csesarius  Beuter  was  sent  back  to 
the  United  States  to  found  a  German  catholic  church  in  Balti- 
more, according  to  the  law  of  the  said  United  States;  and  that 
in  virtue  of  the  said  authority  he,  the  said  Csesarius  Beuter, 
and  a  majority  of  the  congregation  aforesaid  did  build,  found, 
and  erect  the  said  church,  called  "  the  Saint  John's  German 
Catholic  Church  of  Baltimore,"  and  did  place  the  said  church 
under  the  sole  and  exclusive  control  of  the  said  order,  accord- 
ing to  the  law  of  the  United  States;  of  which  said  church,  the 
said  Cadsarius  Beuter  was  put  and  appointed  pastor,  and  sUll 
continues  so  to  be;  and  that  by  the  canonical  law  of  the 
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Catholic  cbnroh  aforesaid^  the  said  Cfldsarius  Beater  owes 
obedience  to  the  magistrate,  and  to  said  order,  and  to  no  other 
ecclesiastical  person  or  body  whatsoeyer.  And  therefore  we 
cannot,  nor  can  either  of  us,  restore  the  said  Francis  X.  Bro- 
sins  into  the  said  place  and  function  of  minister  of  the  said 
church,  called  "the  Saint  John's  German  Catholic  Church  of 
Baltimore,"  and  to  the  use  of  the  church  of  the  said  congrega- 
tion, and  the  pulpit  thereof,  as  minister  of  the  said  congrega- 
tion, with  all  liberties,  privileges  and  advantages,  to  that  place 
and  function  belonging,  as  by  the  writ  aforesaid  we  are  com- 
manded. In  witness  whereof  we  hereto  set  our  hands  and 
seals,  this  thirteenth  day  of  May,  in  the  year  of  our  Lord,  1805. 
Frid.  CflBsar.  Beuter.  (seal.)  And  also  signed  and  sealed  by 
the  other  defendants. 

Earper,  EdUingswarih  and  KeU,  for  the  prosecution,  moved 
the  court  to  quash  the  return  for  insoffioienoy  for  the  following 
reasons: 

1.  The  return  states  that  they  belong  to  "The  Saint  John's 
Catholic  Church  of  Baltimore,"  (which  is  a  congregation  pro- 
fessing the  Catholic  religion)  and  then  states,  that  by  the  can- 
ons, etc.,  of  that  congregation,  a  majority  may  appoint,  but 
does  not  show  that  in  the  Boman  Catholic  religion,  a  particular 
congregation  can  have  separate  canons.  This  being  material, 
must  be  positively  shown,  and  cannot  be  made  out  by  infer- 
ence or  int'Cndment. 

2.  ItrStates,  that  the  bishop  appointed  the  prosecutor,  "  con- 
traiy  to  the  rules,  laws  and  canons  of  the  Catholic  Church,'' 
without  showing  in  what  respect  the  appointment  was  contrary 
to  those  rules,  laws  and  canons,  or  what  those  rules,  laws  and 

.  canons  are. 

8.  It  states,  that  the  said  Caesarius  Beuter  was  elected  and 
put  into  possession  by  a  majority,  without  showing  when  and 
where  the  said  election  took  place;  and  how  many  members  of 
the  congregation  there  were  at  the  time  of  the  said  election,  and 
how  many  voted  for  the  said  Beuter;  and  that  the  meeting  for 
the  purpose  of  such  election  was  held  pursuant  to  the  canons. 

4.  It  states  that  by  the  canons,  laws  and  usages  of  the  Car- 
man Catholic  Church  aforesaid,  the  members  who  found  and 
biiild  a  church,  and  who  contribute  to  the  support  of  it,  and  of 
the  minister,  have  the  sole  and  exclusive  right  of  nominating 
and  appointing  their  pastor;  but  does  not  show  particularly 
what  those  canons,  laws  and  usages  are,  nor  how  they  were 
established. 
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5.  It  states  that  the  said  Beater,  and  a  majority  of  the  con- 
gregation, did  erect  the  said  church,  and  did  place  it  under  the 
direction  of  the  society  or  order  called  ''The  Minorits  Conven- 
tuals of  the  Order  of  Saint  Francis/'  without  showing  when 
aud  by  what  persons  particularly,  and  in  what  manner  the  said 
acts  were  done;  and  how  many  members  there  were  of  the  said 
congregation  at  the  time  of  doing  these  acts  respectively,  and 
the  particular  canon  or  laws  ^  by  virtue  of  which  the  said  acts 
are  respectively  supposed  to  have  been  done. 

6.  It  states,  that  the  said  church  was  built  and  founded  by 
authority  from  the  aforesaid  order  or  society,  without  showing 
the  nature  and  extent  of  that  authority,  or  the  manner  in  which 
it  was  given,  or  the  power  of  the  said  order  or  society  to  give 
such  authority. 

7.  It  states,  that  by  the  canonical  law  of  the  Catholic  Church, 
the  said  Beuter  owes  obedience  to  the  said  order,  and  to  no 
other  ecclesiastical  person,  or  body  whatsoever,  without  show- 
ing particularly  what  that  canonical  law  is. 

8.  It  states,  that  the  persons  named  in  the  return  fure  mem- 
2)er8  of  "  The  Saint  John's  German  Catholic  Church  of  Balti- 
more," and  that  they,  with  a  majority  of  the  members,  did 
certain  acts,  without  showing  how  they  respectively  became 
members,  or  what  number  of  persons  joined  with  them  in 
doing  the  said  acts,  and  how  those  persons  became  members. 

9.  It  claims  an  absolute  exemption  from  ecclesiastical  dis- 
cipline and  authority,  which  is  inconsistent  with  the  known 
rules  and  the  constitution  of  the  Boman  Catholic  religion, 
and  is  not  warranted  by  the  laws  or  constitution  of  this  state  or 
of  the  United  States. 

10.  It  does  not  show  that  the  prosecutor  was  removed. 

It  is  a  general  prindple  that  eveiy  return  to  a  mandamus  must 
be  a  complete  answer  to  the  writ:  The  King  v.  The  Mayor  of 
Abingdon,  Salk.  433;  S.  C.  1  Ld.  Baym.  669.  There  must  be 
the  same  certainty  in  a  return  to  a  mandamus  as  in  pleadings: 

5  Com.  Dig.  7,  82,  83,  48;  4  Id.  216;  Burr.  731;  8  Salk.  430, 
433;  1  Show.  282;  6  Mod.  809;  1  Stra.  64;  2  Ld.  Baym.  1566; 

6  Mod.  268,  269.  The  matter  must  be  so  set  forth  in  the  return 
that  the  court  may  judge:  Salk.  433;  and  inconsistency  is  fatal: 
Id.  436.  The  return  in  Bunkel  v.  WinemiUer,  4  H.  &  McH.  429 
(1  Am.  Dec.  411),  was  very  special,  yet  this  court  held  all  the  ob- 
jections fatal,  and  particularly  that  which  is  the  Bubject-matter 
of  the  ninth  objection  to  the  present  return.  Unless  the  return 
18  sufficient  a  peremptory  mandamus  will  issue. 
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Martin,  aUomey'ifeneral,  Purvianoe  and  Boyd,  for  the  defend- 

ante. 

Cease,  0.  J.  (SPBioOy  J.,  concurring.)  In  the  return  to  a 
inandamnsy  the  facts  which  are  requisite  to  justify  a  refusal  to 
restore  must  be  stated  with  precision  and  certainty.  A  def ectire 
and  incomplete  statement  of  facts  cannot  be  aided  or  supplied 
by  intendment  or  inference.  All  the  authorities  support  the 
position  that  the  same  certainty  is  required  in  a  return  to  a 
mandamus  as  is  necessary  in  declarations  and  pleadings.  The 
facts  exhibited  in  the  return  must  appear  to  the  court  to  be  a 
complete  justification  for  refusing  to  restore,  or  the  court  will 
order  a  peremptoiy  mandamus;  and  certainly  there  cannot  be 
anything  better  established  than  that  necessary  facts  not  stated 
are  not  inferable  or  to  be  intended  from  facts  which  are  set 
forth.  The  facts  set  forth  in  the  return  are  supposed  to  be 
true,  and  are  not  trayersable;  and  the  court  must  decide  whether 
they  are  a  sufficient  and  legal  cause  to  justify  the  refusal  to 
restore.  Should  the  statement  of  facts  in  the  return  be  false, 
the  remedy  is  by  action  against  the  persons  who  make  the 
return,  and  to  whom  the  mandamus  was  directed. 

These  principles,  being  recognized,  will  lead  the  court  to  a 
right  decision  in  this  case. 

The  court  are  of  opinion  that  the  return  of  Cflesarius  Beuter, 
etc.,  to  the  writ  of  mandamus  in  this  case  is  insufficient  and  de- 
fective in  law,  in  not  showing  and  setting  forth,  with  precision 
and  certainty,  the  rules,  laws  and  canons  of  the  Catholic  church, 
which  render  the  appointment  of  Francis  X.  Brosius,  minister 
of  *'  The  Saint  John's  German  Catholic  Church  of  Baltimore," 
by  the  Bight  Beverend  John  Carroll,  Bishop  of  Baltimore,  un- 
lawful, without  the  previous  approbation  of  the  majority  of  the 
members  of  the  congregation  of  the  said  church,  in  not  setting 
forth  the  fundamental  laws,  usages  and  canons  of  the  said  Ger- 
man Catholic  Church,  which  vest  the  right  and  power  of  nom- 
inating and  appointing  the  pastor  of  the  said  church  exclusively 
in  the  members  thereof,  who  did  found  and  build  the  same,  and 
do  contribute  to  the  support  of  the  said  church  and  pastor 
thereof;  in  not  setting  forth  the  rules  and  canons  of  the  said 
church,  which  make  the  assent  and  approbation  of  the  congre- 
gation of  the  said  church,  or  a  majority  of  them  necessary  to 
validate  the  appointment  of  the  pastor  by  the  said  bishop;  in 
not  setting  forth  any  rules  or  canons  of  the  said  Catholic 
Church,  whereby  **  The  Saint  John's  German  Catholic  Church 
of  Baltimore  "  is  placed  under  the  superintendence  and  control 
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of  the  Booiefy  called  'VThe  Ifinorits  Ck>nTeDtaalB  of  the  Order 
of  Saint  Francis/'  in  ezdosion  or  derogation  of  the  authority  of 
the  Pope,  and  of  the  said  John  Oarroll,  Bishop  of  Baltimore. 

And  thereupon  the  court  quash  the  said  return,  and  order  a 
peremptory  mandamus  to  issue  to  the  BcTerend  Ossarius  Beu- 
ter,  etc.,  to  restore,  etc 

Betum  quashed,  etc. 


West  t;.  Hughes. 


EzTXNT  OF  Rboovebt  OF  lisBNB  Pbofits.— If  the  plsiiitiff  can  prove 
that  hit  title  accmed  1)ef ore  the  time  of  the  demiae  laid  in  the  action  of 
ejectment,  and  that  the  defendant  had  a  longer  pooaeaaion,  he  may  re- 
cover the  antecedent  profits ;  bat  in  that  case,  the  defendant  can  con* 
trovert  his  title* 

LlABiLTTT  OF  Defbndaitt  FOB  BiBSNS  PBOFTTS.— From  the  time  of  the 
demise  nntil  the  plaintiff  is  pat  in  possession,  the  defendant  is  account- 
able for  the  profits.  If  another  person  enters  into  possession  during  the 
'  time  the  ejectment  b  pending,  the  defendant  is  still  answerable,  for 
it  will  be  presumed  the  entry  is  made  by  defendant's  consent;  but 
if  the  defendant  can  prove  that  the  plaintiff  himself  received  the 
profits,  he  is  not  then  liable  for  such  profits. 

Mb^tb  Pbofits,  HOW  ASOBRTAINBD. — In  an  action  to  recover  mesne 
profits,  to  ascertain  the  profits,  the  plaintiff  may  either  prove  the  profits 
received  from  the  land,  or  the  probable  value  of  the  land. 

JUDOH BNT  IN  EjEGTBfEKT. — In  an  action  of  ejectment  to  recover  mesne 
profits,  the  defendant  is  not  estopped  by  the  judgment  against  him  in 
ejectment,  from  proving  that  the  plaintiff  was  in  possession  of  the  land 
between  the  date  of  the  demise  laid  in  the  declaration  and  the  judg- 
ment. 

Tbespass  to  recoTer  the  mesne  profits  of  a  tract  of  land  called 
Jarrett's  Disappointment,  recoTcred  in  an  action  of  ejectment, 
brought  by  'plaintiff's  lessee  against  the  present  defendant, 
twenty-fifth  of  January,  1798.  The  demise  laid  in  the  declaration 
of  ejectment  was  on  the  first  of  July,  1797,  to  hold  from  thirtieth 
of  Jime  preceding,  for  a  term  of  ten  years,  and  the  entry  and 
ouster  stated  to  be  on  the  first  of  July,  1797.  At  the  May 
term,  1800,  plaintiff's  lessee  recovered  judgment  for  all  that 
part  of  Jarrett's  Disapx>ointment,  for  which  the  ejectment  was 
brought.  This  judgment  was  afilrmed  on  appeal,  and  posses- 
sion delivered  April  4,  1803,  under  a  writ  of  habere  facias  pr^p 
9e88ionem  issued  March  8, 1803. 

The  writ  in  this  cause,  issued  nineteenth  of  July,  1802,  and 
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the  declaration^  stated  that  the  defendant  entered  into  the  tract 
called  Jarrett's  Disappointment,  on  the  first  of  July,  1795,  and 
ousted  the  plaintiff  from  the  possession  and  occupation  tiiereof, 
and  kept  him  out  from  July  1, 1795,  to  July  1, 1802,  and  during 
all  that  time  received  to  his  own  use,  all  the  issues  and  profits 
of  the  land,  of  the  yearly  yalue  of  one  hundred  pounds.  There 
were  three  separate  actions  against  separate  persons  for  the 
mesne  profits  of  the  same  tract,  all  brought  at  the  same  time, 
and  ready  for  trial  at  the  present  term.  The  general  issue  was 
pleaded. 

At  the  trial  defendant's  counsel  asked  a  witness  whether  the 
plaintiff  had  not,  during  the  pendency  of  the  action  of  eject- 
ment, been  in  possession  of  a  part  of  the  land  for  which  the 
ejectment  had  been  brought.    Plaintiff  objected. 

Johnson,  for  the  defendant,  contended  that  as  the  demise  in 
the  action  in  ejectment  was  laid  in  1797,  and  this  action  was 
for  mesne  profits  from  1795,  the  question  as  to  plaintiff's  pos- 
session prior  to  1797,  was  proper,  and  even  as  to  the  possession 
subsequent  to  1797  the  question  might  be  asked,  for  if  plaintiff 
had  received  any  part  of  the  profits,  or  cultivated  any  portion 
of  the  land,  he  ought  not  to  lecover. 

Biu:hanan,  for  the  plaintiff,  contended  that  the  record  in  the 
action  of  ejectment,  was  conclusive  as  to  defendant's  possession 
of  the  land  subsequent  to  the  demise,  he  having  confessed  lease, 
entry  and  ouster,  and  verdict  being  given  against  him  for  the 
whole  of  Jarrett's  Disappointment,  except  a  small  portion  of 
Contestable  Manor  No.  2.  Plaintiff  can  recover  mesne  profits 
anterior  to  the  demise  iu  the  ejectment  suit.  He  may  go  as  far 
back  as  he  can  prove  his  title  and  the  defendant's  possession. 

Chase,  C.  J.,  Dons  and  Spbigo,  JJ.,  concurring.  This  is  an 
action  to  recover  mesne  profits,  and  the  plaintiff  must  show, 
the  best  way  he  can,  what  those  profits  are.  There  are  two 
modes  of  doing  so,  one  of  which  he  may  resort  to;  either  prove 
the  profits  received  from  the  land,  or  the  probable  value  of  the 
land.  The  plaintiff  here  has  resorted  to  the  former  mode. 
Although  the  recovery  in  the  action  of  ejectment  was  for  the 
whole  land,  the  plaintiff  must  prove  possession  anterior  to  the 
demise  in  the  ejectment,  and  that  the  defendant  received  the 
profits. 

The  defendant  may  also  show  that  the  plaintiff  was  in  posses* 
sion  of  part  of  the  land,  and  received  the  profits  of  the  part  of 
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which  he  was  possessed.  Suppose  a  man  had  been  in  posses- 
sion of  land  of  which  he  had  deriyed  no  benefit,  he  could  not 
be  compelled  to  pay  more  than  the  profits  derived  from  it,  if 
the  plaintiff  resorts  to  that  mode  of  proving  the  profits.  It  is 
not  like  an  action  of  trespass  for  damages.  It  is  for  the  use  and 
occupation  of  land  which  was  recovered  in  an  action  of  eject- 
ment. It  wotild  be  an  extraordinary  thing  if  the  plaintiff  could 
recover  profits  for  lands  he  himself  was  in  the  possession  of  at 
the  time,  and  received  the  profits. 

It  appears  that  there  are  several  tenants  on  the  land.  The 
plaintiff  can  only  recover  the  profits  according  to  the  possession 
of  each  tenant,  in  an  action  brought  against  them. 

Defendant's  attorney  then  stated  that  there  were  three  sepa- 
rate actions  against  different  persons  for  the  mesne  profits 
arising  from  the  same  land,  and  prayed  the  court  to  direct  the 
jury  that  the  defendant  in  this  action,  was  only  answerable  for 
profits  made  by  him  during  his  possession. 

HoUinggworth^  Shaaff^  Buchanan  and  Montgomery ,  for  the 
plaintiff,  objected  that  defendant  could  not  set  up  tiie  posses- 
sion of  any  other  person  to  defeat  plaintiff's  recovery,  and  that 
defendant  is  estopped  to  deny  the  will  of  the  plaintiff  from  the 
time  of  the  demise  in  the  declaration  in  ejectment:  Bun.  Eject. 
156, 157;  2  Burr.  668. 

Johnson^  for  the  defendant,  urged  that  the  recoveiy  in  eject- 
ment was  not  conclusive  as  to  Uie  actual  possession,  but  only 
as  to  the  right  of  possession,  and  that  if  defendant  could  prove 
third  persons  to  have  been  in  the  occupation  of  the  premises  at 
any  time,  plaintiff  could  not  recover  of  the  defendant  profits 
accruing  during  that  time. 

Chasb,  0.  J.  It  appears  to  the  court  that  an  action  of  eject- 
ment was  brought  by  the  lessee  of  the  present  plaintiff  against 
the  present  defendant,  to  which  he  appeared  and  made  defense. 
There  has  been  a  recoveiy  against  him,  and  a  writ  of  possession 
executed  to  restore  the  possession  to  the  plaintiff,  ^is  action 
is  brought  to  recover  the  mesne  profits  during  the  time  the  de- 
fendant remained  in  possession.  If  the  plaintiff  can  prove  his 
title  accrued  before  the  time  of  the  demise  in  the  action  of 
ejectment,  and  that  the  defendant  had  been  longer  in  posses- 
sion, he  may  recover  antecedent  profits.  But  in  such  case  the 
defendant  is  at  liberty  to  controvert  this  title.  But  from  the 
time  of  the  demise  until  the  plaintiff  was  put  into  possession 
under  the  habere  fadai  possessionem^  the  defendant  is  account- 


Digitized  by 


Google 


642  Wbst  v.  Huohb.  [Maiyland. 

able  for  the  profits.-  If  another  person  enters  into  possession 
during  the  time  the  ejectment  is  depending,  the  defendant  is 
still  answerable,  for  it  is  to  be  supposed  the  entry  is  with  the 
consent  of  the  defendant.  Bat  if  the  defendant  can  proye  the 
plaintiff  himself  received  the  profits,  he  is  then  not  answetmble 
for  the  profits  so  received  by  the  plaintiff. 
Verdict  for  plaintiff  for  three  hundred  dollars  damages 
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[t  OuJb*  IQL] 

Alluatioh  of  Nonoi  TJHiiBCBSSARr.— Where  a  petty  agreed  witli 
another  that  if  the  hitter  would  take  the  hond  of  a  third  party  in  pay- 
ment of  a  debt,  the  fonner  should  ee^  the  money  paid)  it  ie  not  neoee- 
•ary,  in  an  action  on  the  agreement,  the  bond  not  liaving  been  paid,  to 
aver  notice  of  tlie  non-payment  by  the  maker  of  the  bond. 

IHSTRUGTION  TO  JuBT. — ^Thc  court  may  properly  instruct  the  jury  on  the 
legal  effect  of  a  certain  instrument,  without  violating  the  rule  that  an 
instruction  shall  not  be  given  on  the  wei^t  of  evidence. 

AonoH  on  the  case  bioaght  by  Biohardeon,  exeoator  of 
Bidhardson,  against  Aiuitin.  One  Winston  was  indebted  to 
the  plaintiffs  testator  in  a  certain  sum,  and  offered  in  payment 
a  bond  executed  by  Imlay  to  Ewing,  and  by  him  assigned  to 
Bead,  who  assigned  to  Austin,  and  be  to  the  said  Winston;  but 
the  testator  refused  to  accept  it  in  payment.  However,  in  con* 
sequence  of  an  understanding  between  the  testator  and  the  de- 
fendant that  if  the  former  would  accept  the  bond  in  payment 
of  Winston's  debt,  and  should  convey  to  Winston  a  tract  of 
land  sold  by  the  testator  to  Winston,  he,  Austin,  would  be  re- 
sponsible to  the  testator  for  the  amount  of  the  bond,  and  would 
see  the  money  paid.  The  declaration  averred  that  the  testator 
did  perform  the  said  agreement  in  all  things  on  his  part  to  be 
performed;  that  he  conveyed  the  land  to  Winston,  from  whom 
he  received  the  said  bond  in  discharge  of  the  debt  as  aforesaid; 
and  had  used  all  due  means  within  bis  power  to  obtain  pay- 
ment from  the  obligor,  but  had  not  been  able  to  succeed;  and 
the  defendant,  though  often  required,  had  not  performed  the 
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agreement  on  bis  part,  but  had  refused.  Tbe  defendant 
pleaded  rum  assumpsit. 

J3po}\  tbe  trial,  the  defendant  filed  a  bill  of  exceptions,  which 
stated  that  the  plaintiff,  having  proved  the  assumpsit  laid  in  the 
declaration,  produced  a  deed  of  bargain  and  sale  from  the  tes- 
tator to  Winston,  for  the  land,  and  a  subsequent  mortgage 
thereof  from  Winston  to  the  defendant,  to  secure  the  payment 
of  two  hundred  and  fifty  x>ounds,  said  therein  to  have  been  paid 
by  the  defendant  to  the  testator;  that  he  also  proved  by  Winston 
that  the  mortgage  was  discharged,  as  well  vas  Imlay's  bond,  by 
the  sum  mentioned  in  said  mortgage.  The  bill  further  stated 
that  the  defencumt  asked  the  court  to  instruct  the  jury  that  the 
said  deed  of  bargain  and  sale  was  not  such  a  one  as  the  plaintiff 
should  produce,  under  the  agreement  and  averments  stated  in 
the  declaration;  but  the  court  refused,  and  informed  the  jury 
that  the  said  deed  of  bargain  and  sale  was  sufficient,  in  law,  to 
satisfy  the  averments. 

Verdict  and  judgment  were  for  the  plaintiff,  from  which  Austin 
appealed. 

Duval  and  Bandolph,  for  appellant,  argued  that  notice  to  Austin 
that  the  money  could  not  be  obtained  from  Imlay,  ought  to  have 
been  averred;  for  Austin  was  but  a  mere  indorser,  and  there- 
fore timely  notice  ought  to  have  been  stated  in  the  declaration, 
and  proved  ux>on  the  trial:  2  Morg.  Ess.  152;  Chichester  y.  Vass^ 
1  Call,  83  (1  Am.  Dec.  509).  But  considering  Austin  merely  as 
a  security,  it  was  absolutely  necessary  for  the  plaintiff  to  have 
laid  a  special  notice;  because  the  defendant  was  chargeable  on 
a  collateral  matter,  and  not  on  a  mere  debt:  1  Esp.  N.  P.  180. 

The  declaration  states  a  conveyance  by  the  plaintiff  in  his 
own  right,  but  the  deed  is  in  his  capacity  of  executor,  and  there 
is  therefore  a  variance.  The  instruction  of  the  court  that  the 
deed  supported  the  averments  was  erroneous:  Ked  v.  Herbert,  1 
Wash.  203. 

Wick}' am,  for  the  respondent^  denied  that  an  averment  of 
notice  was  necessary.  The  assignee  is  indeed  bound  to  use  due 
diligence  to  recover,  but  not  to  give  notice  to  the  assignor:  Lee 
V.  Love,  1  Gall,  497;  Mackie  v.  Davis,  2  Wash.  219  (1  Am.  Dec. 
482.)  Besides  there  is  an  express  averment  that  th^  plaintiff  had 
performed  all  things  on  his  part,  which  includes  notice,  if  neces- 
saiy.  There  is  no  variance  between  the  evidence  and  declara- 
tion; for  although  the  declaration  does  not  state  the  deed  to 
have  been  by  him  as  executor,  yet  it  is  substantially  the  same 
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thing;  for  he  executed  the  deed,  and  it  was  his  act.  The  in- 
struction was  not  upon  the  whole  evidence  but  merely  that  the 
deed  corresponded  with  the  averments  in  the  declaration. 

Lyons,  J.  The  first  exception  taken  by  the  counsel  for  the 
appellant  is,  that  there  is  no  averment  of  notice  to  the  defend- 
ant, and  that  due  diligence  had  been  used  to  obtain  payment  from 
Imlay.  But  the  court  is  of  opinion  that  there  was  no  necessity 
for  such  an  ayerment;  for  the  defendant  undertook  to  see  the 
money  paid,  and,  of  course,  it  was  his  business  to  look  to  the 
performance  himself,  without  any  notice  from  the  plaintiff. 
For  the  difference  is,  wh^re  the  parly  cannot  perform  the  thing 
without  receiving  notice  from  the  person  to  whom  it  is  to  be  x>er- 
formed,  and  where  he  may  perform  it  without  such  notice  from 
the  other  side.  In  the  first  case,  a  special  notice  and  demand 
is  necessary,  but  not  in  the  other;  and  that  is  the  whole  amount 
of  the  cases  cited  from  Espinasse  by  the  appellant's  counsel. 
But  in  the  present  case,  the  defendant  might  have  performed  his 
undertaking  without  notice  from  the  plaintiff;  he  might  have 
consulted  the  records  and  seen  the  deed;  he  might  have  ascer- 
tained whether  the  money  had  been  paid  by  Imlay;  and  if  not, 
he  might  have  had  it  done  vrithout  notice  or  other  act  on  the 
part  of  the  plaintiff.  Of  course,  as  he  had  entered  into  an  ex« 
press  undertaking,  if  he  failed  to  perform  it,  a  general  allega- 
tion of  the  demand  and  refusal  was  sufBcient  without  stating  a 
special  notice  or  particular  request.  The  case  of  Chichester  y. 
Vaast,  1  Call,  83  (1  Am.  Dec.  509),  has  no  influence  on  the  case, 
as  was  supposed  by  the  appellant's  counsel;  for  that  case  did 
not  turn  upon  the  notice,  but  upon  the  omission  to  aver  a  gift 
to  the  other  daughters;  which  being  the  very  gist  of  the  action, 
the  court  thought  that  there  could  be  no  recovery  without  an 
express  statement  of  the  fact;  but  here  notice  was  not  the  gist 
of  the  action.  The  plaintiff  had  only  to  convey  the  land,  and 
the  defendant  was  bound  to  see  the  money  paid;  therefore 
notice  that  he  should  do  so  was  wholly  unnecessaiy. 

With  respect  to  the  opinion  given  by  the  district  court,  rela- 
tive to  the  deed,  we  think  there  is  no  just  ground  of  exception 
on  that  account.  For  it  was  the  defendant  who  moved  for  the 
instruction;  and  the  court,  in  effect,  only  gave  their  opinion 
that  it  was  in  substance  conformable  to  the  declaration,  and 
not  that  the  plaintiff  was  entitled  to  recover  upon  the  evidence 
offered.  So  that  the  opinion  merely  served  as  an  inducement 
to  the  other  evidence  de  hora  the  deed,  which  was  to  form  a 
component  part  of  the  plaintiff's  right  to  recover.  It  is  there- 
Ax.  dbo.  Voi..u~a6 
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fore  nofc  like  the  case  of  Ked  y.  Herbert^  where  {here  was  an  ex- 
press declaration  to  the  jury  upon  the  whole  eyidence;  for  in 
the  present  case,  it  was  a  coDstruotion  of  papers,  and  the  opin- 
ion confined  to  a  single  point,  without  any  attempt  to  prescribe 
the  verdict  which  the  jury  were  to  find.  The  court  is,  there- 
fore, unanimously  of  opinion  that  there  is-no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 
Judgment  affirmed. 

Tliis  caae  is  dted  in  Brooke  v.  Toung,  3  Rand.  112,  on  the  point  of  an  in- 
Btniction  to  the  jury.  On  the  subject  of  notice,  it  is  dted  in  the  sixteenth 
American  edition  <d  Chitty  on  Pleading,  p.  837. 


Blane  v.  Proudpit. 

r>  GaU-  907.] 

Power  of  Aobmt  to  Bind  Principal.— A  meidumt  abroad  writes  to 
his  correspondent  here  to  buy  grain  on  his  account,  and  draw  bills  on 
him  for  the  amount;  the  agent  can  draw  bills  only  for  this  specific  pur- 
pose; and  if  a  third  person  sells  grain  to  the  agent,  without  dealing 
with  him  in  that  capadty,  or  to  the  prindpal,  he  cannot  recover  of  the 
prindpal  on  bills  drawn  on  the  prindpal  by  the  agent,  at  the  time  of 
sale,  for  the  purchase  money. 

General  Rule  as  to  Principal's  Liabiutt.— The  general  rule  is 
that,  to  charge  the  prindpal,  the  agency  must  be  proved  to  be  unirersal, 
or  the  dealing  must  be  within  the  agent's'  explidt  powers. 

Bill  filed  by  Prondfit  in  the  high  court  of  chanoeiy,  stating 
that  Hunter  was  employed  by  Blane,  of  London,  to  purchase 
grain  in  Yiiginia,  and  to  draw  bills  on  him  for  payment;  that 
plaintiff,  knowing  of  this  authority,  sold  Hunter  ten  thousand 
bushels  of  com,  for  one  thousand  five  hundred  and  eighty-eight 
pounds,  in  bills  to  be  drawn  by  Hunter,  and  indorsed  by  Patten 
and  Dalrymple,  also  agents  of  Blane;  that  after  nine  thousand 
four  hundred  bushels  had  been  delivered  on  board  the  Scipio,  one 
of  Blane's  vessels,  Fatten  and  Dalrymple  refused  to  indorse, 
but  assured  plaintiff  of  Hunter's  authority,  and  showed  plaintiff 
a  copy  of  his  orders;  that  plaintiff  forwarded  the  bills  to  Lon- 
don, where  they  were  protested. 

Patten's  answer  admits  the  refusal  to  indorse,  but  denies  hav- 
ing assured  plaintiff  of  Hunter's  authority,  and  avers  that,  on 
the  contrary,  they  said  that  they.  Patten  and  Dalrymple,  thought 
he  was  exceeding  his  authority ;  that  they  showed  to  plaintiff  a 
copy  of  their  orders  from  Blane,  which  only  authorized  them  to 
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draw  upon  actual  shipments  made,  and  that  they  told  plaintifl 
Hnnter'tf  instructions  were  of  the  same  nature. 

BJane's  answer  states  that  Hnnter  and  others  being  indebted 
to  him,  he  chartered  vessels  and  sent  them  to  Virginia  to  be 
laden  with  corn  for  Europe,  if  they  should  think  proper  to  un- 
dertake the  shipments,  and  gaye  instruotibns  by  letters  of  the 
twentieth  and  twenty-third  November,  1789;  that  plaintiff  should 
hare  demanded  the  letter  of  the  twentieth  if  he  meant  to  con- 
tract with  Hunter  in  consequence  of  that  of  the  twenty-third; 
denies  that  he  employed  Hunter  to  purchase  grain  on  his  ac- 
count, or  draw  bills  on  him  unless  warranted  to  do  so  by  placing 
funds  in  his  hand;  insists  that  he  was  only  obliged  to  receive 
consignments  of  grain  sent  him  by  Hunter;  that  the  Brinkley 
was  the  only  ship  Hunter  was  authorized  to  load;  that  the  hitter's 
instructions  were  limited  to  particular  objects,  and  that  defend* 
ant  declined  receiving  the  cargo  of  the  Scipio. 

Depositions  were  read  showing  the  sale  and  delivery  of  the 
com  as  stated  in  the  bill,  the  refusal  to  indorse,  and  the  assign- 
ment of  the  bill  of  lading  to  plaintiff  as  security.  It  also  ap- 
peared from  the  depositions  that  Blane  chartered  the*  ship, 
insured  her  cargo  to  Ferrol,  Spain,  but  afterward,  on  account 
of  the  poor  market  there,  ordered  the  vessel  to  London;  and 
that  at  the  time  of  the  non-acceptance  of  the  bills,  Blane  gave 
as  a  reason  therefor,  that  he  might  not  receive  remittances  from 
Ferrol  to  pay  them. 

There  were  given  in  evidence  various  instruments:  The  bills, 
dated  sixth  of  May,  1790,  drawn  by  Hunter  on  Blane,  at  sixty 
days'  sight,  in  favor  of  the  plaintiff.  A  copy  of  the  charter- 
party  entered  into  by  Blane  veith  the  owner,  for  nine  months  or 
more,  no  particular  voyage  being  described.  The  letters  of  the 
twentieth  and  twenty-third  November,  1789,  from  Blane  to 
Hunter,  containing  instructions  to  purchase.  The  letter  from 
same  to  same,  dated  twenty-seventh  November,  1789,  relative  to 
the  Brinkley,  and  telling  Hunter  to  repair  at  his,  Blane's,  expense. 
A  letter  of  Deoember  24, 1790,  from  Blane  to  Hunter,  reminding 
him  of  some  balances  due,  and  reproaching  him  for  having  ex- 
ceeded his  authority,  which  was  confined  to  the  Brinkley's 
cargo;  that  his  drafts  had  not  been  accepted  for  want  of  funds 
to  his  credit;  that  the  3cipio  had  been  loaded  under  circum- 
stances which  rendered  it  optional  in  Blane  to  take  it  or  not; 
but  that  previous  to  his  knowledge  of  these  circumstances  he 
had  insured  the  cargo,  the  premiums  of  which  not  having  been 
reimbursed,  he  had  placed  to  Hunter's  debit.    A  letter  from 
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Proudfitto  Hunter,  of  sizteentli  March,  1790,  as  follows:  *'I 
have  for  sale  ten  thousand  bushels  of  com,  which  I  wiH  deliyer 
to  you  at  Port  Boyal,  on  board  any  vessel  you  may  send  by  the 
twentieth  April  next,  at  fifteen  shillings  and  sixpence  sterling 
per  barrel  (of  fiye  bushels).  Should  your  vessel  not  be  there  by 
that  time,  the  com  is  to  be  received  by  your  friend,  and  the 
bills  given  me,  which  are  to  be  upon  London  at  sixty  days,  in- 
dorsed by  Patten  &  Dalrymple."  A  letter  of  the  same  date  in 
answer,  agreeing  to  take  the  com  at  fifteen  shillings  and  six- 
pence, payable  in  bills  on  liondon  at  sixty  days'  sight.  Letter 
of  May  16, 1790,  from  Proudfit  to  Hunter,  complaining  of  his 
having  directed  Dalrymple  to  receive  the  bills  of  lading  for  the 
com,  as  it  was  in  consequence  of  his  promising  to  indorse  the 
bills  of  lading  that  I  accepted  your  bills  without  the  indorser's 
promise;  and  requesting  that  he  will  come  to  Fredericksburg  to 
see  about  it,  as  the  bills  of  lading  must  be  indorsed  by  Hunter 
to  Proudfit. 

A  witness  testified  that  he  was  present  when  the  contract 
between  Hunter  and  Proudfit  was  entered  into,  and  that  Blane's 
name  was  not  mentioned,  nor  was  he  nor  any  other  ])erson 
named  as  in  any  way  interested  in  the  purchase,  or  responsible 
for  the  payment.  The  court  of  chancery  decreed  in  favor  of 
the  plaintiff;  whereupon  Blane  appealed. 

Eanddph  and  Wickham^  for  the  appellant,  contended  that 
Hunter  exceeded  his  authority,  but  relied  principally  on  the 
circumstance  that  Proudfit  contracted  with  Hunter  alone;  that 
the  correspondence  with  Hunter  is  in  his  own  name  and  not  as 
agent;  that  the  bills  were  not  drawn  on  account  of  the  agenqy: 
Eopkina  v.  BUme,  1  Call,  377;  Pow.  on  Con.  118. 

Nicholas,  for  the  appellee,  urged  that  Hunter's  powers  were 
of  the  most  extensive  kind,  that  he  was  a  generisd  agent:  Hooe 
V.  Oxley,  1  Wash.  19  (1  Am.  Dec.  425).  There  was  no  evidence 
to  show  that  the  contract  was  on  Hunter's  own  account. 

By  Court,  Ltons,  J.  In  the  present  case  the  defendant  might, 
with  safely,  x>erhaps,  have  demurred  to  the  plaintiff's  bill.  For 
although  it  charges  that  ihe  bills  of  exchange  were  taken  upon 
the  credit  of  Blane,  yet  that  is  consistent  with  the  other  facts 
stated  in  it;  such  as  the  requisition  that  the  bills  should  be  in- 
dorsed by  Patten  and  Dalrymple,  and  when  that  could  not  be 
obtained,  taking  of  an  assignment  of  the  bills  of  lading.  These 
circumstances  prove  that  the  bills  were  neither  drawn  nor  taken 
upon  the  credit  of  Blane,  but  that  the  plaintiff  looked  else- 
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where  for  seonrify.    Therefore,  upon  his  own  showing,  it  is 
probable  that  the  bill  could  not  haye  withstood  a  demorrer. 

Be  that  as  it  may,  however,  the  case  is  clearly  in  favor  of  the 
defendant  upon  the  testimony;  for  the  plaintiff  does  not  prove 
that  he  ever  saw  or  heard  of  Hunter's  powers  before  he  sold  the 
com  to  him.  But  if  he  had,  those  powers  did  not  authorize 
Hunter  to  draw  the  bills  in  question.  For  it  does  not  appear 
that  the  contract  was  upon  the  account  of  Blane;  so  far  from  it, 
his  name  is  not  even  mentioned  in  the  agreement,  but  the  stip- 
ulation is  for  bills  on  London,  generally  to  be  indorsed  by  Pat- 
ten and  Dakymple,  without  mentioning  on  whom  they  were  to 
be  drawn.  A  circumstance  which  plainly  shows  that  Blane  was 
not  considered  as  the  person  on  whose  account  the  contract  was 
made;  otherwise  it  is  not  conceivable  why  his  name  was  omitted. 

This,  however,  is  not  all.  There  are  other  droumstanoes 
which  have  considerable  weight  in  determining  that  it  was  a 
transaction  between  Hunter  and  the  plaintiff,  upon  the  credit 
of  Hunter  only.  For  it  appears  that  when  Patten  and  Dal- 
rymple  refused  to  indorse,  the  plaintiff  had  it  in  contemplation 
to  stop  the  delivery  of  the  com  until  the  bill  of  lading  was  as- 
signed to  him;  which  certainly  would  not  havd  happened  had 
he  relied  upon  the  credit  of  Blane.  Besides,  that  charge  is 
exploded  by  other  circumstances;  for  in  his  letter  of  the  twenty- 
third  of  April,  1790,  he  intimates  that  the  biUs  of  others  in- 
dorsed by  Hunter  would  be  received;  which  shows  that  his  con- 
fidence was  in  Hunter  himself;  and  therefore,  after  the  bills 
were  returned  protested,  he  is  found  inquiring  how  he  could 
secure  himself,  as  Hunter's  afiGEurs  were  deranged.  The  circum- 
stances plainly  prove  that  the  credit  was  not  given  to  Blane, 
but  to  Hunter;  and  that  the  plaintiff  relied  on  other  securities 
for  indemnity  in  case  his  confidence  in  Hunter  should  turn  out 
to  have  been  misplaced. 

But  the  case  of  Bpoe  v.  Oseley,  1  Wash.  19  (1  Am.  Dec.  426,) 
is  relied  upon  by  the  counsel  for  the  appellee  as  establishing 
Blane's  responsibility.  That  case  carried  the  principle  far 
enough,  and  we  are  not  disposed  to  push  it  any  further.  It  is 
sufBcient,  therefore,  to  remark  that  the  analogy  between  the 
two  cases  is  not  so  great  as  the  counsel  supposes;  for  there  the 
correspondence  held  out  an  idea  that  Ponsonby's  bills  would  be 
honored  to  any  extent,  whereas  nothing  of  the  kind  appears  in 
the  present  case.  Of  coarse,  the  authority  of  that  case  is  not 
so  decisive  as  the  counsel  for  the  appellee  represents. 

The  general  rule  is,  that  to  charge  the  principal,  the  agency 
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must  be  proved  to  be  uniTersaly  or  the  power  most  be  explicitly 
given.  For,  if  the  power  is  lixnited  to  a  particular  object,  it  is 
a  mere  relation  between  merchant  and  factor;  and  ttie  latter 
must  act  within  the  pale  of  hie  authority,  or  the  princii>al  is  not 
bound:  Eophms  v.  Blane,  1  Oall,  861.  But  here  the  agency  is 
not  pretended  to  be  universal,  and  the  power  was  limited  to  a 
particular  object,  which  not  being  attended  to,  the  correspond- 
ent could  create  no  responsibility  in  the  principal.  A  doctrine 
contrary  to  this  would  be  ruinous  to  commerce.  For  then  if  a 
merchant  in  one  country  ordered  goods  from  another,  he  would 
be  liable  to  the  manufacturers  and  shop-keepers  who  furnished 
them,  although  he  had  no  communication  with  them,  and  there 
was  no  confidence  existing  or  intended  to  exist  between  them 
and  him,  his  engagement  being  confined  to  his  own  correspond- 
ent personally,  without  the  least  thought  of  extending  it  fur- 
ther. 

Upon  the  whole,  the  transactions  between  the  plaintiff  and 
fiunter  appear  to  have  been  of  a  private  nature,  and  founded 
on  the  credit  of  the  latter  only.  Of  course,  there  is  no  ground 
for  charging  Blane;  and,  therefore,  the  decree  is  to  be  reversed, 
and  the  bill  dismissed  with  costs. 


Rrab  v.  Patnb. 

Pabol  Evidbnob  hot  Admissibub  to  EXPLAm  Tbstatoe's  IBTBBo 
nON. — ^When  a  wiU  is  exhibited  for  probate,  if  a  witness  give  addi- 
tional testimony  of  parol  declarations  by  the  testator,  for  the  porpoee 
of  explaining  the  written  will,  such  testimony  being  without  any 
notice  thereof  to  the  parties  interested  in  the  estate,  ought  not  to  be 
recorded,  nor  afterward  read  in  evidence  in  any  oontroversy  oonoeming 
the  will  without  consent  of  parties. 

Rbsiduaby  Devisb.— a  testator  bequeathed  to  his  wife  certain  slaves, 
during  her  natural  life,  and  after  specific  devises  of  lands  and  slaves  to 
his  two  sons,  devised  as  follows:  "All  the  rest  of  my  estate  I  leave  at 
the  time  of  my  death,  I  desire  may  be  equally  divided  between  my 
beloved  wife  and  my  dear  sons,  and  their  heirs  forever."  This  residu* 
ary  clause  vested  in  the  wife  and  sons  equally  the  reversion  in  the 
slaves  given  to  her  for  life;  and,  therefore,  on  her  remarriage,  her  hus- 
band became  entitled  absolutely  to  one-third  of  those  slaves,  and  theii 
increaae. 

Appeal  from  the  court  of  chancery.  It  appeared  that  Jesse 
Payne,  by  his  will,  after  some  specific  devises  of  land,  be- 
queathed as  follows:   ''I  give  and  bequeath  unto  my  beloved 
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wife  Fianoes  Payne,  during  her  natural  life,  the  f oUoiring  eight 
negroes/'  naming  them;  he  gaye  seventeen  negroes  to  his  two 
sons,  and  then  directed:  **  All  the  rest  of  my  estate  I  leave  at 
the  time  of  my  death,  I  desire  may  be  equally  divided  between 
my  beloved  wife,  Frances  Payne,  and  my  dear  sons,  Qeorge 
Morton  Payne  and  Bichard  Baylor  Payne,  and  their  heirs  for- 
ever." At  the  time  of  proving  the  will,  one  of  the  witnesses 
deposed  that  the  testator  desired  that  the  eight  negroes  left  to 
his  widow  for  her  life,  and  their  increase,  should  be  equally 
divided  between  his  two  sons  after  the  decease  of  his  widow; 
that  witness  drew  the  will,  and  the  reason  this  disposition  was 
not  inserted,  was  that  the  testator  appeared  to  be  losing  his 
senses,  and  time  would  not  permit. 

The  question  was,  whether  the  remainder  in  the  eight  negroes, 
after  the  wife's  death,  was  part  of  the  residuum,  or  belonged  to 
the  sons,  in  exclusion  of  her  representatives.  The  court  of 
ohanceiy  decided  in  favor  of  the  sons,  and  Bead,  who  had 
married  the  widow,  appealed. 

Bandolph,  for  the  appellant,  urged  that  the  residuary  clause 
passed  the  reversion:  Cole  v.  Clayhom^  1  Wash.  262;  Kennon 
V.  McBoberta,  1  Wash.  96  (1  Am.  Dec.  428);  that  estate  is  a 
nomen  generaliasimum,  and  passes  the  whole  interest:  19  Yin. 
Ab.  222;  Ck>.  Litt.  345.  That  the  tenant  for  life  was  one  of 
the  devisees,  makes  no  difference.  Moreover,  the  testimony  of 
the  subscribing  witness  is  inadmissible,  as  it  is  an  er  parte  affi- 
davit, and  as  it  will  destroy  the  effect  of  the  words  of  the  will: 
Pow.  on  Dev.  518. 

Nicholas^  contended,  on  behalf  of  the  appellee,  that  the  whole 
context  of  the  will  showed  the  testator  intended  that  his  wife 
should  have  but  a  life  estate,  and  his  children  the  residue.  The 
word  estate  in  this  case  was  intended  to  supply  a  clause  acci- 
dentally omitted:  that  it  did  not  necessarily  include  the  interest, 
but  might  be  confined  to  the  subject  of  the  devisee. 

By  CouBT.  The  court  is  of  opinion  that  the  information  or 
additional  testimony  of  Joseph  Bobinson,  who  was  a  witness  to 
the  will  of  Jesse  Payne,  the  testator  in  the  bill  named,  given 
at  the  time  he  proved  the  said  will  in  the  county  court  of  Oooc^h- 
land,  without  any  notice  thereof  to  the  parties  interested  in  the 
estate  of  the  testator,  in  order  to  prove  the  desireH  of  the  ^tes- 
tator,  and  to  explain  the  written  will  exhibited  in  court  for 
proof  only,  ought  not  to  have  been  admitted  or  registered  with 
the  probate  of  the  said  testament,  or  read  in  evidence  in  this 
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cause,  without  the  consent  of  the  parties,  and  this  court  being 
of  opinion  that  the  appellant  is  under  the  residuary  devise  in 
the  said  will  entitled,  in  right  of  his  late  wife  Frances,  who  was 
widow  and  one  of  the  residuary  legatees  of  the  testator,  Jesse 
Payne,  to  one-third  part  of  the  eight  slaves  devised  by  the  will 
of  the  said  Jesse  to  the  said  Frances  for  life,  and  one-third  of 
their  increase,  with  their  profits  since  the  death  of  the  said 
Frances;  and  that  so  much  of  the  decree  aforesaid  as  directs 
the  appellant  to  deliver  up  to  the  appellee  more  than  two-thirds 
of  the  said  slaves,  with  their  increase,  and  to  account  for  the 
profits,  is  erroneous;  doth  decree  and  order  that  so  much  of 
the  said  decree  as  is  herein  before  stated  to  be  erroneous,  be 
reversed  and  annulled,  and  that  the  residue  thereof  be  affirmed. 


Ross  V.  Overton. 

[t  Call,  800.] 

Datb  of  Abbttbatiok  Bond.— a  variance  between  the  date  of  the  bond 
declared  on  and  that  recited  in  the  award  ia  not  fatal,  if  in  other  re- 
spects they  agree;  thus,  if  the  bond  declared  on  have  the  month  blank 
and  the  award  recites  the  month,  it  will  not  be  fatal 

Covenants  in  Lease. — ^Where  a  mill  and  premises  were  leased,  and  the 
lessee  covenanted  to  leave  it  in  repair,  and  the  mill  daring  the  lease  is 
carried  off  by  ice,  it  was  held  that  the  lessOs  was  bonnd  to  pay  the  rent, 
and  to  perform  the  covenants  including  the  covenant  to  repair. 

AWABD,  Settino  Aside.— The  court  will  not  interfere  to  set  aside  an 
award,  on  the  ground  of  the  arbitrators  having  mistaken  the  Jaw  in  a 
donbtfol  case. 

Rule  as  to  Grantino  a  New  Trial.— A  new  trial,  because  the  ver- 
diet  is  contrary  to  evidence,  ought  to  be  granted  only  in  a  case  of  plain 
deviation,  and  not  in  a  doubtful  one,  merely  because  the  court,  if  on 
the  jury,  would  have  given  a  different  verdict 

AonoN  of  debt  on  a  bond  for  six  thousand  pounds,  dated 

twenty-fifth  day  of ,  1784,  brought  bj  Overton  against  Boss; 

which  bond  was  conditioned  for  the  performance  of  an  award 
to  be  made  by  three  arbitrators,  concerning  the  payment  of  the 
rent  and  the  making  improvements  on  a  tract  of  land,  merchant 
mill  and  fisheiy  of  the  plaintiff,  leased  to  Boss.  From  the 
award  as  set  forth  in  the  declaration  it  appeared,  that  Boss, 
after  accepting  the  lease,  covenanted  as  follows:  that  he  will 
make  the  improvements  hereinafter  named,  to  wit,  a  convenient 
bakehouse,  two  stories  high,  with  three  ovens;  a  miller's  house, 
thirty-two  by  sixteen,  one  story  high,  with  two  chimneys  of 
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Btone  or  brick,  lathed  and  plastered ,  and  finished  in  a  woikman- 
like  manner;  a  kitchen,  sixteen  by  sixteen,  with  stone  or  brick 
chimney;  a  stable  of  convenient  size,  and  also  a  cooper's  shop; 
that  he  will  open  the.  canal,  extend  and  improve  it,  so  as  to 
admit  a  plentiful  sapply  of  water,  as  far  as  the  situation  and 
plan  of  the  said  mill  will  admit  with  convenience;  to  pay  taxes, 
and  to  deliver  the  said  mill,  together  with  the  improvements 
aforesaid,  at  the  expiration  of  the  said  term  of  seven  years  in 
proper  tenantable  repair.  It  further  appeared,  that  in  Januaiy, 
1784,  by  an  extraordinary  and  unexpected  movement  of  the  ice, 
the  mill*house  was  entirely  demolished,  Boss  not  being  able  to 
prevent  the  same.  The  arbitrators  thereupon  awarded  and  de- 
termined that  Boss  should  pay  the  rents  reserved  in  the  lease, 
notwithstanding  the  accident  caused  by  the  ice  and  that  he 
should  comply  with  and  perform  the  other  covenants  contained 
in  the  said  lease.  The  bond  was  recited  in  the  award  as  dated, 
twenty-second  May,  1784. 

The  defendant  pleaded,  conditions  performed,  and  no  award; 
and  issues  were  joined.  Verdict  was  found  for  the  plaintiffs 
upon  both  issues,  for  three  thousand  five  hundred  and  thirty 
pounds;  whereupon  defendant  moved  in  arrest  of  judgment:  1. 
Because  no  date  to  the  writing  obligatory  in  the  proceedings 
mentioned  is  set  forth  in  the  declaration,  the  time  in  which  it 
was  executed  not  being  therein  stated;  2.  Because  the  award 
appeared  to  be  made  upon  a  different  obligation  from  the  one 
declared  on;  8.  Because  the  breach  of  the  condition  of  said  ob- 
ligation is  not  set  forth  with  sufficient  certainty. 

The  district  court  entered  judgment  for  the  plaintiff,  and  Boss 
appealed. 

Hay,  Duval,  Warden  and  Wickham,  for  the  appellant.  There 
is  a  variance  between  the  bond  declared  on,  and  the  one  recited 
in  the  award;  this  is  fatal:  Tamer  v.  MqfeU,  2  Wash.  70.  The 
injury  to  the  premises  arose  from  inevitable  accident;  the  tenant 
is  therefore  excused:  Doe  v.  Sandham,  1  T.  B.  708;  Forward  v. 
PiUard,  1  T.  B.  28;  Stent  v.  Bailey,  2  Eq.  Cas.  Ab.  The  arbi- 
trators  were  mistaken  in  their  inference  from  the  facts,  and  the 
court  may  relieve  against  it:  Jerdone  v.  Bolt,  decided  in  this 
court  in  December,  1790;  Pleasants  r.  i?088, 1  Wash.  158  (1  Am. 
Dec.  449). 

Call,  Nicholas  and  Randolph,  contended  on  behalf  of  the  ap- 
pellee, that  the  variance  of  the  date  in  the  bond  did  not  vitiate; 
because  the  defendant  showed  no  other  bond;  because  the  sub* 
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stance  of  tlie  bond  and  award  agxee»  which  proves  reference 
had  to  this  bond:  Deane  t.  Ourdiffe^  April  term,  1797;  because 
the  arbitrators  have  found  the  true  date  of  the  bond  and  made 
that  certain  which  was  uncertain:  Cromwell  t.  Orumaden,  1  Ld. 
Baym.  335;  Ooddard^s  case,  2  Co.  4;  1  Nels.  Ab.  888;  because 
the  award  states  that  the  bond  was  dated,  not  that  it  bore  date» 
on  twenty-second  May,  1784;  because  the  variance  should  have 
been  pleaded;  because  it  has  been  expressly  decided  not  to  be 
fatal:  Style,  87;  Allen,  87;  1  Yent.  184  They  further  argued 
that,  nothwithstanding  the  act  of*  Ood,  wherever  there  is  an 
express  covenant  to  pay  rents,  make  repairs  or  put  in  tenantable 
order,  the  tenant  is  bound  to  perform:  Paradiney.  Jane,  Allen^ 
27;  Monk  v.  Cooper,  2  Str.  763;  Shubrick  v.  Salmond,  8  Burr. 
1638,  1640;  Balfour  v.  Wesson,  1  T.  B.  810. 

By  Court,  Boaiie,  J.  In  this  case  two  objections  have  been 
made  to  the  judgment  of  the  district  court:  1.  That  there  is  a 
variance  between  the  award  and  the  bond  of  submission,  stated 
in  the  declaration,  the  former  referring  to  a  bond  dated  the 
twenty-second  of  May,  1784,  and  the  declaration  stating  the 
bond  in  suit  to  be  dated  the  twenty-fifth  of  — ^,  1784. 

In  support  of  this  objection,  the  counsel  principally  relied  on 
the  case  of  Turner  v.  Moffeii  in  this  court,  reported  in  2  Wash. 
71.  But  that  case  does  not  apply;  since  the  variance  was  ap- 
parent on  record,  against  which  no  averment  is  admissible;  and 
it  was  truly  observed  by  the  attorney-general,  that  that  case  was 
distinguishable  from  the  present;  which,  being  a  bond  for  the 
submission,  was  a  matter  in  pais,  and  the  supposed  variance 
might  be  corrected  by  averment.  The  declaration  states  that 
the  defendant  on  the  twenty-fifth  day  of ,  1784,  by  obliga- 
tion, the  date  whereof  is  the  same  day  and  year,  bound  himself 
to  the  plaintiff.  In  the  breaches  assigned  annexed  to  the  dec- 
laration, after  reciting  the  lease  to  the  defendant,  and  its  essen- 
tial covenants  on  his  part,  and  that  differences  had  arisen, 
which  the  parties  had  mutually  agreed  to  refer  to  arbitration, 
the  plaintiffs  aver  that  they  entered  into  a  bond  similar  to  that 
entered  into  by  the  defendant,  to  abide  by  the  award;  and  that 

the  defendant,  on  the  same  day,  to  wit,  the  day  of ,  1784, 

executed  the  bond  in  the  declaration.  It  is  obvious  from  the 
award  that  the  arbitrators  had  before  them,  not  Boss's  bond, 
but  that  entered  into  by  the  plaintiffs,  which  they  say  is  dated 
the  twenty-second  of  May,  1784.  Without  going  over  the 
several  cases  cited,  the  rule  laid  down  in  1  Ld.  Baym.  335,  seems 
to  have  run  through  them  all;  that  is,  that  if  a  bond  had  either 
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none  or  an  impossible  date,  the  plaintiff  may  arer  any  daj 
which  he  can  prove  the  bond  to  hare  been  delirered  on.  •  The 
present  case  is  that  of  no  date  to  the  bond;  (for  the  oonnsers 
carious  critioismy  referring  the  tweniy-fifth  day  of  something  to 
the  day  of  the  year,  was  calotdated  only  to  occasion  the  mirth 
it  produced).  We  consider  that»  as  well  as  the  blank  date 
averment,  to  be  no  date;  and  of  conrse  there  is  no  variance  be- 
tween that  and  the  true  date  mentioned  in  the  award;  in  every 
other  thing,  in  parties,  controversy  and  arbitrators,  they  agree. 
And  on  this  point  there  is  no  error  in  the  judgment  of  the  dis- 
trict court. 

The  second  objection  is  to  the  award  itself.  On  this  point 
it  was  argued  by  Mr.  Wickham,  that  under  the  covenant  for 
quiet  enjoyment,  the  Overtons  were  the  insurers  of  the  property 
against  all  accidents;  but  surely  that  covenant,  which  does  not 
differ  essentially  from  others  of  a  like  kind,  only  obliges  the 
lessor  to  defend  the  enjoyment  of  the  lessee  against  legal 
claims,  and  not  against  a  separation  of  continuity,  robbers, 
thieves,  trespasses,  or  the  ice,  as  was  said  by  the  counsel.  But 
it  was  argued  that  where  it  is  apparent  in  the  award  that  the 
arbitrators  decided  upon  principles  in  which  they  were  mis- 
taken, either  in  law  or  fact,  the  court  will  set  aside  the  award; 
and  that  they  were  so  upon  the  present  case;  since  it  being 
stated  that  the  mill-house  was  entirely  demolished  by  an  extra- 
ordinary and  unexpected  movement  of  the  ice,  which  Boss  had 
it  not  in  his  power  to  prevent;  they  mistook  the  law,  when  they 
awarded  that  he  should  pay  the  rent  and  perform  his  other 
covenants  in  the  lease,  notwithstanding  the  accident. 

For  the  sake  of  precedent,  the  court  first  considered  how  far 
they  ought  to  interfere  vnth  awards  upon  this  ground,  and 
are  of  opinion  that  they  ought  not  to  consider  themselves  as  an 
appellate  court  from  the  judgment  of  the  arbitrators,  and  re- 
verse it  merely  because  we  differ  in  opinion  from  them  on  a 
doubtful  question;  but  ought  to  place  ourselves  in  the  state  of 
a  court  applied  to,  to  grant  a  new  trial  because  the  verdict  is 
contrary  to  evidence,  which  ought  to  be  granted  only  in  case  of 
a  plain  deviation,  and  not  in  a  doubtful  one,  merely  because 
the  court,  if  on  the  jury,  would  have  given  a  different  verdict; 
since  that  would  be  to  assume  the  province  of  the  jury,  whom 
the  law  has  appointed  the  triers.  The  rational  distinction  be- 
tween plain  and  doubtful  cases  is  observed  in  the  books  which 
justify  the  courts  in  setting  aside  awards  for  mistaken  princi- 
ples.    That  this  was  at  least  a  doubtful  question  is  evinced  not 
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only  by  the  number  of  oonnsel  employed  to  discuss  it,  but 
from  the  English  decisions  on  the  subject.  And  on  this  ground 
yiQ  think  the  district  court  did  not  err  on  this  second  point;  at 
the  same  time  observing,  that  stating  it  as  a  doubtful  case  can- 
not be  complained  of  by  the  appellant,  since,  on  the  merits, 
it  is  our  present  opinion  that  the  arbitrators  did  not  mistake 
the  law.    The  judgment  is  therefore  afiirmed  with  costs. 


This  caae  has  been  frequently  cited  as  a  leading  case  in  the  Vliginim 
courts.  Thns  in  Pollock  y.  8%dkerUn^  25  Gratt.  95,  it  was  cited  to  show  thai 
every  presumption  is  to  be  made  in  favor  of  an  award.  It  is  regarded  as 
enunciating  a  sound  general  rule  as  to  when  a  court  should  interfere  with 
a  verdict  On  this  point  it  is  cited  in  Broum  v.  Handley,  7  Leigh,  124; 
Randolph  V.  ffUl,  Id.  388;  Slaughter  v.  TuU^  12  Id.  160,  where  it  Ib  termed 
a  leading  case:  Talkufero  v.  FraMki,  1  Gratt  S40;  Vaiden's  ease,  12  Id. 
728;  Sead'scase,  22  Id.  942. 

In  regard  to  the  covenants  to  repair  and  pay  rent,  it  is  thus  referred  to  in 
the  decision  in  8eoU  v.  ScoU^  18  Gratt  166:  '*The  rule  [as  to  covenants  to 
pay  in  case  of  destruction]  has  stood  the  test  of  time  and  innovation  in 
England,  and  remains,  I  believe,  to  this  day  the  law  of  that  country. 
However  it  may  have  been  changed  and  modified  by  adjudication  or  legis- 
lation  in  some  of  our  sister  states,  if  such  be  the  &ict,  it  has  been  and  yet 
is  the  settled  and  approved  law  of  our  state.  In  Bom  v.  Overton,  the  lessee 
of  a  mill  having  covenanted  in  addition  to  the  rents  reserved  to  make  cer* 
tain  improvements  and  deliver  the  mill  with  such  improvements  at  the  end 
of  lus  term  in  proper  tenantable  repairs,  and  the  mill  during  the  lease 
having  been  destroyed  by  the  ice,  three  arbitrators,  to  whom  the  matter 
was  referred,  awarded  that  the  lessee  should  pay  the  rent,  notwithstanding 
the  destruction  of  the  mill,  and  should  perform  the  other  covenants  con- 
tained in  the  lease,  and  the  court  of  appeals  expressed  an  opinion  that  the 
arbitrators  did  not  mistake  the  law."  On  this  latter  point  it  is  cited  in 
Maggort  v.  Hauebarger^  8  Leigh,  536. 

This  case  will  be  instructive,  taken  in  connection  with  PoUardY.  Shaqfer, 
1  Am.  Dec.  239,  where  a  similar  point  was  decided. 


Young  v.  Gregorie. 

(8Ca£L>4M.] 

AiJJiOATiON  OF  THB  Want  OF  PROBABLE  Gausk^Iu  an  action  for  a 
malicious  prosecution  the  declaration  must  aver  the  want  of  probable 
cause,  and  even  the  all^ation  of  the  want  of  legal  or  justifiable  cause 
will  not  be  sufficient,  and  the  declaration  is  fatal  even  after  verdict 

FBOCEEDiNas  IN  A  FOREIGN  OouNTRY,  HOW  PROVED.— The  proceedings 
in  a  civil  suit  in  a  foreign  country  may  be  proved  by  depositions  and 
testimony  dehors  the  proceedings,  as  for  instance  the  defendant's  own 
letters. 

Appeal  from  the  district  court.    Young  brought  an  action  in 


Digitized  by 


Google 


JTov.  1803.]  TouNQ  V.  Oregoioe.  567 

tho  borough  court  of  Norfolk  against  defendants  for  levying  an 
attachment  on  plaintiff's  property  in  France  without  cause,  all 
the  parties  being  inhabitants  of  this  country.  The  declaration 
stated  that  the  defendants  at  Dunkirk  within  the  jurisdiotioa  of 
the  court  of  the  borough,  did,  maliciously  and  without  any  legal 
or  justifiable  cause,  attach,  or  arrest,  or  caused  to  be  attached 
or  arrested,  fifty  hogsheads  of  tobacco  and  caused  the  same  to 
be  detained  to  plaintiff's  injuiy  in  the  sum  of  two  thousand 
pounds.    Plea,  not  guilty,  and  issue. 

At  the  trial  the  plaintiff  did  not  produce  any  copy  of  the 
attachment  and  proceedings  under  it,  but  offered  depositions 
and  letters  to  prove  it.  These  were  admitted  against  defend- 
'ants'  objection,  and  verdict  was  rendered  for  the  plaintiff.  The 
defenduits  then  appealed  to  the  district  coiui,  where  the  judg- 
ment was  reversed  for  the  reason  that  the  **  borough  court  gave 
it  as  their  opinion  that  the  evidence  in  the  bill  of  exceptions 
mentioned  was  proper  to  go  to  the  jury;  whereas  it  was  im- 
proper, being  hearsay  evidence,  except  what  was  derived  from 
the  appellant's  own  letter;  and  because  the  attachment  in  the 
proceedings  mentioned,  or  an  authenticated  copy  thereof,  was 
the  best  evidence  and  ought  to  have  be^  produced."  From 
this  judgment  of  reversal,  Toung  took  a  writ  of  8uper$ede(W  to 
this  court. 

Wickham,  for  the  appellant.  A  copy  of  the.record  vTas  not 
neoesaaiy ;  the  proceedings  being  in  a  foreign  country,  the  plaint- 
iff was  at  liberty  to  prove  them  by  other  means:  Walker  v.  WU- 
ier,  Doug.  1.  The  matter  of  the  suit  was  actionable;  for,  though 
done  in  a  foreign  country,  the  injury  to  plaintiff's  reputation 
has  reached  here:  SchwarU  t.  Thomas,  2  Wash.  167  (1  Am. 
Dec.  479),  case  was  the  proper  form  of  action,  as  the  word 
attach  necessarily  implies  a  seizure  by  legal  process.  If  op- 
posing counsel  contend  that  the  declaration  did  not  state  with- 
out probable  cause,  and  that  the  prosecution  was  at  end,  it  may 
be  answered  that  the  words  justifiable  cause  are  sufficient,  as  they 
involve  a  probable  cause;  and  that  in  either  case  the  omission  is 
cured  by  the  verdict:  2  Yin.  Ab.  80,  86;  10  Mod.  146, 210;  Esp. 
N.  P.  279,  280. 

Eay,  for  the  appellee,  urged  that  trespass  was  the  proper 
actioh,  as  the  declaration  does  not  show  a  taking  on  legal  process; 
that  it  does  not  appear  that  the  attachment  was  at  an  end: 
Waierer  v.  Freeman,  Hob.  267;  Morgan  v.  Hughes,  2  T.  E.  231; 
Fisher  v  Bristow,  Doug.  215;  Bobins  v.  Bobins,  Salk.  15.    The 
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declaration  does  not  state  without  probable  cause,  which  is 
necessary  to  support  an  action  for  malicious  prosecution:  EUis 
V.  ThUman,  8  Cidl,  8;  and  the  verdict  will  not  cure  the  omis- 
sion: Ihrllon  T.  Fiahert  Doug.  683;  Winston  v.  Francisco,  2  Wash. 
187. 

EoAME,  J.  In  this  case  I  am  compelled  to  yield  my  impress 
sions  relative  to  the  real  justice  of  the  appellant's  cause  to  the 
established  principles  of  the  law  as  settled  by  successiTe  and 
long  existing  decisions. 

It  is  an  action  on  the  case  for  maliciously  and  without  a 
justifiable  cause,  arresting  or  attaching  the  plaintiff's  goods  at 
Dunkirk,  in  France.  Tribunals  of  justice  being  instituted  for 
the  conTcnience  and  benefit  of  the  people,  it  is  a  daam  of  righC 
to  prosecute  a  civil  action  or  proceeding,  whatsoever  the  ulti- 
mate decision  on  it  may  be.  It  then  only  becomes  culpable 
and  actionable  when  the  pariy  has  instituted  such  proceedings 
from  a  corrupt  motive  and  without  any  ground  or  cause  there- 
for. Such  is  the  general  principle.  The  decisions  upon  this 
question  have  settled  the  law  to  be,  that  there  must  be  an 
averment  in  the  dedaxaiion^of  both  malice  and  the  want  of  a 
probable  cause.  Without  the  first,  the  motive  is  not  corrupt, 
however  mistaken  the  party  suing  may  be.  And  where  there 
is  a  probable  cause  for  suing,  the  ingredient  of  malice  cannot 
convert  the  act  of  suing  into  a  culpable  offense.  There  is  no 
position  of  the'law  more  settled  than  this,  and  the  existence  of 
the  one  and  the  want  of  the  other  must  be  expressly  averred, 
or  supplied  by  equipollent  expressions.  The  word  justifiable 
is  not  qrnonymouswith  probable.  The  latter  refers  to  a  stand- 
ard within  the  reach  of  the  person  at  the  time  and  determining 
the  purity  of  his  motives.  The  former  refers  to  another  crite- 
rion within  his  reach,  and  carrying  with  it  no  certain  daium, 
from  which  we  can  decide  upon  the  corruptness  or  purity  of 
the  motive.  I  quote  no  particular  cases  justifying  this  result, 
but  it  has  not  been  delivered  without  an  attention  to  them. 
The  want  of  a  statement  in  the  declaration  that  the  civil  pro- 
ceeding was  terminated,  is  cured  by  the  verdict;  but  the  aver- 
ment of  the  want  of  probable  cause  is  of  the  vexy  gist  of  the 
action,  and  the  omission  of  it  must  overthrow  the  plaintiff's 
declaration. 

I,  therefore,  concur  in  the  opinion  with  the  distnct  court, 
but  upon  a  different  ground.  The  evidence  by  them,  supposed 
to  be  hearsay,  is  clearly  admissible  and  relevant.  But  I  give 
no  opinion,  whether  we  should  presume  the  attachment  to  have 
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been  in  a  conrfe  of  record;  or  ai>on  the  neoeaaiiy  of  prodnoing  a 
record,  showing  its  termination.  I  think  the  judgment  ought 
to  beafl&rmed. 

FuaaxtQ,  J.,  concurred  with  Boakb,  J.»  and  cited  Johnstone  t. 
SuUon^  1  T.  B.  641»  as  to  the  necessiiy  of  averring  want  of 
probable  cause. 

Cabbikoton,  J.  I  think  the  evidence  was  admissible  to  show 
the  injury  which  the  plaintiff  had  sustained,  and  that  the 
attachment  was  commenced  without  cause.  For,  as  the  pro- 
ceedings took  place  in  a  foreign  country,  it  would  be  too  rigid 
to  insist  upon  copies,  which,  perhaps,  could  not  have  been 
procured.  Therefore,  the  judgment  of  the  district  court  is  not 
sustainable  upon  the  reasons  assigned  by  them.  But  for  another 
reason,  I  think  it  ought  to  be  affirmed.  The  judgment  of  the 
borough  court  was  certainly  erroneous,  on  account  of  the  insuf- 
ficiency of  the  declaration.  It  is  completely  settled  that  in  a 
suit  for  a  malicious  prosecution,  it  must  appear  that  there  was 
no  probable  ground  for  the  prosecution,  since  the  want  of 
probable  cause  is  the  very  gist  of  the  action,  and,  therefore,  it 
must  be  averred.  This  averment  is  not  supplied  in  the  present 
case  by  the  words  justifiable  cause,  for  the  latter  mean  no  more 
than  legal  cause;  and  there  might  have  been  a  probable,  though 
not  a  legal  cause.  The  first  might  depend  upon  api>earance8  at 
the  time;  the  last  upon  the  real  state  of  the  case.  The  essen- 
tial ground  of  the  action  then  being  omitted,  the  plaintiff  can- 
not recover  upon  this  declaration;  for  it  has  been  often  decided 
that  if  the  gist  of  the  action  be  not  laid,  a  verdict  will  not  cure 
the  defect:  Buahion  v.  ABpinaU,  2  Doug.  679;  Winston  v.  Fran- 
Cisco,  2  Wash.  187;  Chichester  v.  Vass,  1  Call,  83,  (1  Am.  Dec. 
609).  The  declaration  would  have  been  bad  upon  demurrer,  for 
another  reason,  namely,  the  omission  to  charge  that  the  attach- 
ment  was  ended:  Usher  v.  Bristow,  Doug.  215.  But  that,  per- 
haps, is  aided  by  the  Verdict.  However,  the  failure  to  lay  the 
want  of  probable  cause  is  decisive;  and,  therefore,  I  am  of 
opinion  that  the  judgment  of  both  courts  ought  to  be  reversed, 
and  the  judgment  entered  for  the  defendants. 

Lyons,  J.,  was  of  opinion  that  judgment  should  be  for  the 
defendants,  on  the  ground  that  the  declaration  was  defective  in 
not  showing  that  the  attachment  had  been  determined;  for 
until  it  is  determined  it  cannot  appear  whether  the  process  was 
or  was  not  issued  without  probable  cause:  Bull.  N.  P.  12,  13; 
Doug.  215. 

Tlio  doctrine  of  this  case  was  affirmed  in  Mowry  v.  Miller,  3  Leigb.  608. 
In  Farmert'  Bank  v,  ClarL  4  Leiffh..  it  is  cited  on  this  point  with  approvaL 
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Commonwealth  v.  Posey. 

(4  Call,  lot.]* 

HOUBB  IMPOBTS  A  DWELLINO-HOUSB  IN  Casb  OF  ABSON.^In  an  in- 
dictment at  common  law  for  arson,  it  ia  not  necessary  to  state  that  the 
honse  burnt  was  a  dweUing-honse,  as  tlus  is  signified  by  the  word 
house;  and  if  upon  the  trial  it  appear  that  it  was  not  a  house  the  sub- 
ject of  arson,  it  is  the  duty  of  the  court  to  direct  the  jury  to  acquit  the 
prisoner. 

Construction  of  Statutb  not  to  bb  Bistubbed.— Where  the  con- 
struction given  to  a  statute  has  long  been  acquieseed  in,  it  ou^t  not 
to  be  disturbed. 

iNDHonacNT  for  arson.  Posey  was  oonTioted  in  the  general 
court  npon  an  indictment,  which  charged  that  he  '*on  the 
fifteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighiyHBeven,  between  the  hours  of  ten  and 
two  in  the  night  of  the  same  day,  with  force  and  arms,  at  the 
parish  aforesaid  in  the  county  aforesaid,  two  houses,  to  wit:  a 
certain  house  of  one  William  Clayton,  there  situate,  and  also 
one  other  certain  house,  to  wit:  the  common  jail  and  county 
prison  in  the  said  county  of  New  £ent,  in  the  parish  and  county 
aforesaid  situate,  feloniously,  willfully  and  maliciously,  did  set 
fire  to  and  the  same  houses  then  and  there  situate,  by  such  firing 
as  aforesaid,  feloniously,  willfully  and  maliciously,  did  burn  and 
consume,  against  the  peace  and  dignity  of  the  commonwealth 
of  Yiiginia;"  and  filed  the  following  reasons  in  arrest  of  judg^ 
ment: 

1.  That  the  indictment  does  not  properly  charge  the  house  of 
William  Clayton  to  be  his  property,  or  in  his  occupation,  nor 
describe  the  said  house  properly,  it  being  called  a  certain  house 
of  one  William  Clayton; 

2.  That  the  indictment  blends  two  facts  as  constituting  one 
act  of  arson;  the  one  of  which  facts,  to  wit:  the  burning  of  the 
prison,  is  not  felony  at  common  law; 

3.  That  it  does  not  change  the  property  of  the  said  prison  to 
be  in  any  person,  or  to  be  in  the  occupation  of  any  person 
whatever; 

4.  That  it  does  not  change  the  common  jaU  and  county 
prison  to  be  one  and  the  same  building,  or  to  be  the  jail  or 
prison  of  any  county; 

6.  That  the  said  offense  charged  in  the  indictment,  if  a  fel- 
ony, is  yet  within  the  benefit  of  clergy.    And  further,  that  if 

*ln  the  fourth  Tolnme  of  Ctll'i  B«ports  eaawsre  glTen  which  mn  detormliMd  hj  Ite 
flniooavtof  appeals,  and thnef or* sneh ap]C>ear h«r« <mt of  their ohronologloali 
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one  of  them  be  each  a  house  of  iiirhich  arson  ooold  be  committed 
at  oommon  law,  and  the  other  not,  to  wit:  the  common  jail 
and  county  prison,  that  then  the  offense  not  being  complete,  as 
laid  in  the  indictment,  no  judgment  ought  to  pass  upon  the 
said  John  Price  Poeej. 

The  general  court,  being  in  doubt,  advised  the  cause  to  be 
taken  to  the  court  of  appeals. 

SL  Oeorge  Tucker^  for  the  commonwealth,  contended  that  the 
word  house  meant  a  dwelling-house,  and  was  the  term  used  in 
indictments:  1  Hale's  P.  0.  567;  1  Hawk.  c.  29,  s.  1;  that  a 
prison  was  the  dwelling-house  of  the  prisoners  confined,  and 
the  burning  of  it  felony  at  common  law;  that  if  the  burning  of 
the  prison  were  not  felony,  yet  the  verdict  is  supported  by  the 
other  act  charged;  that  the  prisoner  was  not  entitled  to  the 
benefit  of  clergy,  for  the  statutes  23  and  25  Hen.  YIII,  which 
took  away  that  privilege,  are  still  in  force:  4  and  5  Ph.  &  M.  c. 
4;  PowUer^scase,  11  Co.  29;  1  Hale's  P.  0.  570;  2  Hawk.  346. 

Bonald,  for  the  prisoner. 

Tylbb,  one  of  the  judges  of  the  court  of  admiralty.  Two 
points  arise  in  the  cause:  1.  Whether  the  prisoner  is  entitled 
to  the  benefit  of  clergy  upon  the  offenses  charged  in  the  indict- 
ment; 2.  Whether  the  indictment  is  sufficient.  As  to  the  first, 
I  am  of  opinion  that  the  prisoner  is  not  entitled  to  the  benefit 
of  clergy.  For  arson  was  punishable  with  death  at  the  com- 
mon law,  and  although  deigy  was  allowed  by  the  statute  pro 
clero^  25  Edw.  Ill,  c.  4,  yet  it  was  taken  away  by  the  statutes 
of  the  23  and  25  Hen.  YIU;  and  notwithstanding  the  latter 
was  repealed  for  a  time,  by  the  1  Edw.  YI,  it  was  revived  in 
toto  by  the  6  Edw.  YI.  This  is  the  sound  construction  of  the 
statutes,  and  the  decisions  have  all  been  made  conformable  to 
it.  PowUer's  case,  11  Co.  29,  is  clear,  and  Ooke,  Hale,  Hawkins 
and  Foster  unite  in  opinion  that  the  decision  was  correct.  The 
point,  therefore,  no  longer  admits  of  discussion;  for  were  it 
even  less  clear,  it  would  be  dangerous  to  decide  against  such 
long  admitted  precedents  upon  statutes  of  such  antiquity,  al* 
though  upon  one  of  our  acts  of  assembly,  I  shall,  whenever  the 
case  is  doubtful,  incline  to  follow  the  letter  of  the  statute. 

With  respect  to  the  indictment,  the  precedents  justify  it,  and 
none  to  the  contrary  have  been  produced.  The  exception  that 
it  is  not  laid  as  the  dwelling-house  of  Clayton  has  no  weight 
with  me;  for  if  it  had  appeared  upon  the  trial  that  it  was  not 
a  house  upon  which  arson  could  be  committed,  the  jury  would 
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have  been  instructed  to  acquit  the  prisoner;  and  the  words,  **  a 
certain  house  of  one  William  Clayton,"  are  equivalent  to 
dwelling-house,  that  being  the  primary  meaning  of  the  word 
house.  The  exception  with  regard  to  the  prison  has  as  little 
foundation.  For  the  words,  *'  common  jail  and  county  prison 
in  the  said  couniy  of  New  Kent,"  imply  that  it  is  the  prox>erty 
which  the  law  directs  the  county  to  provide,  and  that  it  is  a 
dwelling-house;  for  it  is  the  abode  of  the  persons  who  may 
happen  to  be  confined  there;  and  it  would  be  strange  if,  instead 
of  their  being  under  the  protection  of  the  law,  the  house  might 
be  burnt  about  their  ears,  and  they  left  to  perish  in  the  flames. 
The  rest  of  the  exceptions  are  unimportant,  and  require  no  dis- 
cussion. 

Ltohs,  J.  (of  the  general  court.)  None  of  the  exceptions  to 
the  indictment  had  any  weight  with  me,  except  those  relating  to 
the  description  of  the  houses;  but  I  am  now  satisfied  that  it  was 
not  necessary  to  describe  them  as  dwelling-houses,  for  house, 
in  its  highest  sense,  means  a  dwelling-house;  and  common  jail 
and  couniy  prison  means  the  house  provided  by  the  county, 
under  the  act  of  assembly,  for  the  custody  of  persons  com- 
mitted by  legal  process.  No  danger  arises  to  the  prisoner  from 
the  general  description,'  because  it  is  the  duty  of  the  judges 
upon  the  trial  to  direct  him  to  be  acquitted  by  the  jury,  if  the 
house  proved  is  not  one  upon  which  arson  could  be  com- 
mitted. 

The  point  relative  to  clergy  was  settled  in  PowUer^s  case, 
upward  of  two  hundred  years  ago;  and  that  resolution  ought 
not  now  to  be  shaken,  for  the  solemn  decisions  of  the  judges 
upon  a  statute  become  part  of  the  statute:  1  Burr.  419;  and 
the  security  of  men's  lives  and  proi>erty  require  that  they  should 
be  adhered  to.  For  precedents  serve  to  regulate  our  conduct, 
and  there  is  more  danger  to  be  apprehended  from  uncertainty 
than  from  any  exposition,  because,  when  the  rule  is  settled  men 
know  how  to  conform  to  it;  but  when  all  is  uncertain  they  are 
left  in  the  dark  and  constantly  liable  to  error.  For  the  same 
offense  which  at  one  time  was  thought  entitled  to  clergy,  at 
another  may  be  deemed  capital;  and  thus  the  life  or  death  of 
the  citizen  will  be  made  to  depend,  not  upon  a  fixed  rule,  but 
upon  the  opinion  of  the  judge  who  may  happen  to  try  him; 
than  which  a  more  miserable  state  of  things  cannot  be  con- 
ceived: IVem.  18;  3  Burr.  1730,  per  Wilmot,  J.  The  au- 
thority of  PowZ/er'u  cose  is  therefore  conclusive;  and,  conse- 
quently, I  am  of  opinion  that  the  prisoner  is  not  entitled  to 
clergy. 


Digitized  by 


Google 


Nov.  1787.]         Commonwealth  v.  Foset.  663 

Penblbton,  PreBident  (as  well  of  the  high  court  of  obancery 
as  of  the  coiirt  of  appeals).  The  indiotment  is  an  indictment 
at  common  law,  and  none  of  the  exceptions  to  it  are  of  any 
weight  except  the  first,  which  consists  of  two  branches,  namely, 
that  the  house  is  not  stated  to  be  the  property  of  Clayton;  that 
it  is  not  called  his  dwelling-house.  The  first  is  entirely  ground- 
less, for  the  words,  ''house  of  William  Clayton^"  mean  that  it 
belongs  to  him;  and  the  second  is  not  much  better  founded. 
Dwelling-house  is  a  complex  term  and  scarcely  more  certain 
than  house;  for  it  is  not  confined  to  any  particular  room  in  the 
building,  nor  even  to  the  same  room,  but  it  extends  to  all  the 
houses  belonging  to  the  curtilage,  and  therefore  the  difficulty 
is  as  great  under  one  description  as  the  other.  But  do  the  au- 
thorities require  that  it  shoiUd  be  called  a  dwelling-house?  The 
Mirror  is  not  Tery  precise  upon  the  subject;  and  Lord  Coke  is 
rendered  equally  obscure  by  the  addition  of  his  vide  licet^  which 
leaves  it  not  vexy  dear  whether  he  was  describing  the  offense 
itself  or  the  form  of  the  indictment.  Hale  and  Hawkins,  how- 
ever, both  drop  the  word  "dwelling,"  using  "house'*  only; 
and  that  practice  is  followed  in  the  Crown  Circuit  Companion, 
without  ever  having  been  questioned,  which  puts  an  end  to  the 
difficulty  as  to  the  house  of  Clayton.  And  the  description  of 
the  prison  is  clearer  still,  for  the  words  ex  vi  termini  import  a 
dwelling-house,  because  it  is  the  abode  of  the  unfortunate  men 
confined  there.  And  the  burning  it  over  their  heads  is  the 
more  aggravated  offense  of  the  two,  as  confinement  is  no  part 
of  the  punishment,  but  intended  to  prevent  their  escape  from 
justice;  and  they  ought  not  to  receive  less  protection,  when  in 
the  custody  of  the  law,  than  if  they  were  in  their  own  houses. 
I  think,  therefore,  that  the  general  description  of  house  is  suf- 
ficient, especially  as  it  is  the  duiy  of  the  judges  upon  the  trial 
of  the  cause  to  instruct  the  jury  what  kind  of  house  should  be 
proved;  and  if  that  burnt  is  not  one  upon  which  arson  can  be 
committed,  to  direct  them  to  acquit  the  prisoner. 

The  point  relative  to  the  benefit  of  clergy  was  determined 
two  hundred  years  ago;  and  appears  to  me  to  have  been  prop* 
erly  decided.  A  short  review  of  the  statutes  upon  the  subject 
will  prove  this.  That  of  the  23  Hen.  Vill,  took  clergy  from 
those  only  who  were  convicted  by  verdict;  but  the  25  Hen.  VIII 
extended  it  to  outlaws,  mutes  and  fugitives.  This,  however, 
was  altered,  probably  through  mistake  by  statute,  1  Edw.  YI, 
which  resto^d  clergy  to  arson;  but  the  latter  was  in  effect 
repealed,  and  the  23  and  25  Hen.  Vm,  revived  by  the  5  and 
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6  Edw.  YE,  whioh  redtiDg  the  25  Hen.  Tm  and  1  Edw.  TI, 
and  taking  notice  of  a  particular  kind  of  fngitiyeSy  adds  that 
''all  and  every  article,  clause  and  sentence  contained  in  the 
same,  touching  clergy,  shall,  touching  such  offense,  stand  in 
full  strength  and  Tirtue."  The  words  touching  such  offenders, 
in  the  preceding  member  of  the  sentence,  related  to  the  fugi- 
tives; but  the  words,  such  offenses,  in  this  must  have  relation 
to  the  offenses  generally  enumerated  in  the  recital  contained  in 
the  statute;  and  takes  clergy  from  them  as  being  within  the 
same  mischief.  This  construction  gives  full  effect  to  all  the 
words  in  the  statute;  but  without  it,  the  words  **  article,  clause 
and  sentence,"  would  be  superfluous.  The  parliamentary  con- 
struction in  the  4  and  6  Ph.  &  M.  is  agreeable  to  that  view  of 
the  subject,  and  strengthens  the  precedent  of  PawUer^a  cose, 
which  I  am  unwilling  to  disturb  for  the  reasons  given  by  Judge 
Lyons.  Bo  far  from  it,  that  if  I  had  any  doubts  upon  ike  con- 
struction myself,  I  should  most  cordially  unite  with  the  judges 
who  consider  themselves  bound  by  decision.  I  am  therefore  of 
opinion  that  the  exceptions  to  the  indictment  are  groundless, 
and  that  the  law  is,  that  benefit  of  clergy  is  taken  from  the 
prisoner. 

Hekbt,  J.,  of  the  court  of  admiralty,  Mmtomt,  FLDCora,  JJ., 
and  GARBiNOTOir,  G.  J.,  of  the  general  court,  and  Blaib,  J.,  of 
the  high  court  of  chancery,  concurred. 

Tazewell,  J.,  of  the  general  court,  and  Wtthb,  J.,  of  the 
high  court  of  chancery,  dissented. 

Motion  in  arrest  of  judgment  denied,  and  prisoner  refused 
the  benefit  of  clergy. 


White  v.  Jones. 

[4  Gall,  908.] 

JuKisDicnoN  OF  Law  and  Equpty  in  FRAxn>.~Ckrarto  of  equity  and 
conrts  of  law  have  concmreut  jurisdiction  in  cases  of  fraud. 

At  Law  Patent  Void  for  Fbaud.— A  court  of  law  can  avoid  a  patent 
for  fraud,  but  in  such  case  the  remedy  is  more  effectual  in  a  court  of 
equity,  which,  upon  a  consideration  of  aU  the  circumstances,  can  estab- 
lish more  complete  justice  between  the  parties  than  a  court  of  common 
law. 

Appeal  from  the  high  court  of  chancexy.  On  the  ninth  of 
March,  1780,  Elisba  White  filed  his  bill  in  the  county  court  of 
Charlotte,  stating:  That  in  17G2he  purchased  four  hundred  and 
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iwenty-fiiz  acres  of  land  of  Heniy  Hatcher.  Afterwanl  plaintiff 
learned  that  Wood  Jones  had  obtained  an  order  of  council  for 
two  thousand  acres,  and  in  his  survey  therefor,  included  the 
tract  of  four  hundred  and  twentjHsix  acres,  although  the  sur* 
vejor's  books  showed  that  Hatcher  had,  four  years  prior  to  the 
granting  of  Jones's  order,  surrejed  said  tract  of  four  hundred 
and  twenty-six  acres,  but  had  not  obtained  the  patent  for  it 
until  the  seventeenth  of  August,  1766.  This  delay  was  caused 
by  a  dispute  between  the  locators  of  land  and  the  governor, 
relative  to  the  latter'e  claim  of  a  pistole  for  signing  the  patents, 
and  occasioned  the  loss  of  the  four  hundred  and  tweniy-six  acres 
for  non-payment  of  quit-rents,  and  the  failure  to  seat  and  cul- 
tivate. In  consequence  of  this,  plaintiff  petitioned  for  it  as 
lapsed  land,  and  by  consent,  a  patent  was  issued  to  him  August 
15, 1764.  But  pending  these  proceedings,  Jones  fraudulently 
paid  the  pistole  to  the  governor,  and  obtained  a  patent  for  the 
two  thousand  acres,  including  those  in  question. 

Jones  afterward  dying,  the  suit  was  revived  against  his  heir, 
who  answered  to  the  bill;  that  Wood  Jones's  survey  was  made 
before  the  purchase  from  Hatcher;  that  plaintiff  had  instituted 
several  suits  against  Wood  Jones  for  this  land,  and  failed  in  all 
of  them;  that  Jones  was  not  guilty  of  any  fraud  in  obtaining 
the  patent^  but  that  Hatcher  had  forfeited  any  rights  he  may 
have  had,  by  not  submitting  to  the  law,  and  that  a  court  of 
chancery  had  no  jurisdiction. 

There  were  given  in  evidence:  1.  A  copy  of  Hatcher's  survey, 
dated  November  6,  1740,  of  five  hundred  and  thirty  acres, 
which  did  not  state  that  it  was  made  under  any  order  of  council, 
or  other  public  act;  2.  A  copy  of  Wood  Jones's  order  of  council 
for  two  thousand  acres,  in  the  following  words:  *'  At  a  council 
held  May  6, 1743,  leave  was  given  to  Wood  Jones  to  survey 
and  obtain  a  patent  for  two  thousand  acres  of  land  in  Amelia 
county,  on  Turkey  branch,  a  branch  of  Cub  creek,  beginning 
at  a  marked  oak,  and  running  up  and  down  both  sides  tiie  said 
creek  and  branch.  And  at  a  council  held  May  3, 1744,  a  former 
order  obtained  by  Wood  Jones,  was  renewed  for  two  thousand 
acres  in  Brunswick,  lying  on  Turkey  branch,  etc.  John  Blair, 
C.  C.  council."  Hatcher's  patent,  dated  August  16, 1756;  4. 
The  patent,  dated  August  15, 1764,  to  Elisha  White,  reciting 
that  to  Hatcher,  the  lapse  by  non-payment  of  quit-rents  and 
failure  to  improve,  and  the  bringing  of  a  suit  by  White,  and 
the  obtaining  a  grant  for  the  same. 

The  county  court,  on  the  fourth  of  May,  1789,  ordered  Jones 
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to  oonvey  tlie  four  hundred  and  twenty-six  acres  to  White,  and 
after  the  execution  of  the  habere  faciaa  possessionem,  Jones  ap- 
pealed to  the  high  court  of  chanceiy,  where,  on  the  twelfth  of 
May,  1791,  the  following  decree  was  rendered: 

The  court  is  of  opinion  that  the  appellee's  title,  if  any  he  hath, 
to  the  land  in  controversy  must  be  supported  on  the  foundation 
that  the  grant  to  Heniy  Hatcher  operated  retroactively,  giving  to 
his  title  like  vigor,  as  if  the  consummation  thereof  by  tbe  grant 
had  been  contemporaneous  vrith  the  commencement  which  pre- 
ceded the  commencement  of  the  api>ellant's  right;  or,  on  this 
other  foundation ,  that  the  grant  to  Wood  Jones  was  obtained  sur- 
reptitiously, when  the  officer  to  whose  function  the  transaction  of 
that  business  belonged  did  not  know  part  of  the  laud  compre- 
hended in  the  grant  to  have  been  appropriated  or  claimed  before 
by  another,  who,  in  not  perfecting  his  title,  had  been  in  no  de- 
fault; or  was  obtained  by  collusion  between  the  officers  and  the 
grantee,  and  upon  supposition  that  the  grant  to  Henxy  Hatcher 
by  relation  was  prior  in  effect,  although  posterior  in  date  to 
the  other;  or  that  the  latter  was  fraudulent;  this,  so  far  as  it 
tended  to  intercept  his  right,  was  void,  and  the  appellee's  rem- 
edy in  a  court  of  common  law  was  proper  and  adequate.  And 
this  court,  discerning  no  ground  for  application  here,  especially 
when  so  great  a  lapse  of  time  had  elapsed  after  the  commence- 
ment of  Hatcher's  title  before  any  one  appeareth  to  have  at- 
tempted to  assert  it,  and  the  manner  in  which  it  was  derived  to 
the  appellee,  are  remembered,  is  of  opinion  that  the  said  decree 
of  the  court  below,  by  which  the  appellee  recovered  the  said 
land  against  the  appellant,  with  costs,  is  erroneous,  and,  there- 
fore, doth  reverse  the  said  decree,  as  it  is  accordingly  hereby 
reversed,  and  doth  adjudge,  order  and  decree  that  the  bill  of 
the  appellee  be  dismissed,"  and  that  he  pay  costs. 

From  this  decree  White  took  his  appeal  to  this  court 

Innis,  aUomey^general,  and  Warden,  tar  the  appellant,  con- 
tended that  the  fraud  on  the  part  of  Jones  was  manifest,  and 
this  was  sufficient  to  give  chancery  jurisdiction;  that  White's 
title  from  Hatcher  was  good;  and  that  the  appeal  to  the  high 
court  of  chancery  was  taken  too  late,  after  the  execution  of  the 
habere  facias  possessionem. 

Marshall,  for  the  appellee,  urged  that  White  was  not  a  bona 
fide  purchaser  from  Hatcher,  and  he  bad  notice  of  Jones's  claim; 
that  there  was  a  remedy  in  law,  even  if  the  appellant  had  any 
right  to  the  tract:  Chew  v.  Stevens,  in  the  old  general  court; 
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Hambleton  t.  Wells,  4  Call,  213»  and  the  ezoepiion  to  the  juria- 
diction,  therefore,  sustained. 

By  Court,  Pendleton,  President.  It  was  said  that,  after  the 
habere  facias  possessionem  was  ezeouted,  it  was  too  late  to  appeal, 
and  none  could  be  allowed.  But  the  practice  in  England 
proves  this  to  be  a  mistake;  for  there,  unless  there  be  a  si>ecial 
application  for  a  writ  of  supersedeas,  the  execution  is  not  post- 
poned, but  restitution  is  awarded  in  case  of  a  reversal.  How- 
ever, it  is  unnecessary  to  inquire  into  the  doctrine  there;  be- 
cause the  act  of  assembly  allowing  a  petition  of  appeal  bounds 
the  right  to  it  by  the  three  years,  limitation  only. 

That  difficulty  removed,  we  proceed  to  examine  the  decree. 
Oourts  of  law  have  determined  that,  where  patents  have  been 
surreptitiously  obtained,  they  are  void  at  common  law,  and  that 
suits  at  law  may  be  brought  to  set  them  aside.  But  such  de- 
cisions are  rare.  None  are  recollected  by  us  in  England  since 
the  reign  of  Queen  Elizabeth,  and  but  two  in  this  country,  that 
of  Chew  V.  Stevens,  in  the  old  general  court,  and  that  of  Earn- 
Ueton  V.  Wells,  in  this  court.  These  never  having  been  pub- 
lished, were  necessarily  known  only  to  a  very  few  of  the  pro- 
fession, and,  perhaps,  hardly  to  any  practicing  in  the  country 
only.  The  remedy  at  law,  therefore,  in  the  present  case,  was 
doubtful,  and  less  eligible,  evidently,  than  a  suit  in  equity, 
which  warranted  the  application  to  the  latter  court.  But,  if 
that  were  not  so,  it  has  long  been  established  that  courts  of 
law  and  equity  have  concurrent  jurisdiction  in  cases  of  fraud, 
the  allegation  of  which  was  the  vexy  gist  of  the  present  suit. 
Whenever  a  person  having  the  elder  title  is  postponed  by  fraud, 
a  court  of  equity  can  more  effectually  set  things  to  right  again, 
and  establish,  upon  a  view  of  all  circumstances,  more  complete 
justice  between  the  parties,  than  a  court  of  common  law;  and, 
therefore,  is,  in  practice,  the  tribunal  usually  resorted  to.  The 
court  has  thought  proper  to  notice  these  things,  lest,  by  a  gen- 
eral affirmance  of  the  chancellor's  decree  in  this  case,  a  contrazy 
doctrine  might  be  thought  to  be  established. 

Ui>on  the  merits  of  the  cause,  however,  the  court  is  of  opinion, 
that  the  appellant  has  made  no  case  for  relief.  By  the  settled 
rules  of  the  former  goverment  a  man  lost  his  right  under  a  sur- 
vey, unless  it  was  returned  into  the  secretaiy's  office,  within  six 
months,  which  does  not  appear  to  have  been  done  by  Hatcher. 
Neither  is  it  proved  that  he  ever  had  any  order  of  council,  or 
other  public  warrant  for  the  survey;  or  ever  made  any  applica- 
tion for  a  patent,  paid  the  quit  rents,  or  cultivated  or  improved 
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the  land;  bat  on  the  contraij,  a  neglect  of  those  things  occa« 
eioned  the  petition  for  it  by  the  complainant  as  lapsed  land. 
Nor  do  the  objections  stop  there;  for  the  identity  of  the  land  is 
not  proved,  or  that  it  is  part  of  the  lands  comprehended  in  Jones's 
patent,  without  which  the  plaintiff  could  have  no  cause  of  com- 
plaint against  the  latter.  The  bill  indeed  suggests  that  the  de- 
lay of  perf omance  on  the  part  of  Hatcher  arose  from  the  contest 
with  the  governor  about  the  pistole  fee;  but  even  this  is  not 
proved,  and  if  it  had,  no  cause  is  shown,  why  a  caveat  was  not 
filed  to  Jones's  survey,  which  would  have  brought  the  whole 
controversy  to  an  end.  In  short  nothing  appears  to  have  been 
done  to  save  Hatcher's  right;  and,  although  the  case  stated  in 
the  bill  is  probably  a  fair  one,  yet  the  plaintiff  has  not  supported 
his  allegations.  The  only  thing,  therefore,  that  can  be  done  is 
to  afiirm  the  decree  of  the  chancellor;  which  the  court  accord- 
ingly directs,  and  the  following  is  to  be  the  entry. 

This  day  came  the  parties  by  their  counsel,  and  on  considera- 
tion of  the  records  and  the  arguments  of  the  counsel,  although 
this  court  doth  not  approve  of  the  general  reasoning  in  the  in- 
troduction to  the  decree  of  the  said  high  court  of  chancery,  being 
of  opinion,  ihat  in  controversies  of  this  nature,  where  fraud  is 
suggested  and  proved,  courts  of  equity  have  competent  juris- 
diction, are  most  usually  and  properly  resorted  to  and  can 
afford  ample  and  adequate  relief;  yet  since  the  appellant  hath 
made  no  proof  in  support  of  the  allegations  of  his  bill»  or  of  any 
fraud,  on  the  part  of  Wood  Jones,  father  of  the  appellee,  in  ob- 
taining his  patent,  this  court  is  of  opinion  there  is  no  error  in 
the  said  decree;  therefore  it  is  decreed  and  ordered,  that  the 
same  be  a£Srmed  and  that  the  appellant  pay,  to  the  appellee, 
his  costs  by  him  about  his  defense  in  this  behalf  expended, 
which  is  ordered  to  be  certified  to  the  said  high  court  of  chan- 
cery. 


The  case  of  ffambktony.  JVeUa,  referred  to  by  the  coort,  is  reported  in 
1  Washington,  118,  bnt  more  folly  in  4  Call,  213,  and  a  reference  is  made 
to  it  in  a  note  to  WUhermgton  v.  McDonald,  1  Hen.  &  Munf.  306.  An  ex- 
amination of  the  case,  and  of  the  subsequent  references  to  it,  leads  us  to 
believe  that  it  is  very  questionable,  and  though  not  expressly  overruled  by 
the  Virginia  courts,  enough  has  been  said  regarding  it  to  undermine  its 
authority.  The  question  in  the  case  was  whether  evidence  was  admissible 
in  an  action  of  ejectment  showing  that  a  patent  under  which  title  was 
claimed  had  been  issued  previous  to  a  survey;  in  other  words,  to  show  it 
was  irregularly  obtained.  Pendleton,  J.,  in  passing  upon  this  port  of  the 
ease,  used  this  language:  "The  question  therefore  ia,  whether  the  district 
eourt  erred  in  rejecting  the  evidence  ?    This  court  has  reflected  on  the  case. 
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and  approves  of  tbe  opinion  of  the  district  conrt  as  to  all  the  evidence  ex« 
oept  that  which  tended  to  prove  that  the  patent  issued  without  a  sur- 
vey actually  made;  for  if  the  patent  did,  in  fact,  issue  without  a  previous 
survey  actually  made,  it  was  void  in  law;  and  therefore  that  part  of  the 
testimony  ought  to  have  heen  received;  and  the  court  helow  erred  in  not 
permitting  it  to  go  to  the  jury." 

In  Noland  v.  CrcmvftU^  4  Muni  173»  decided  1814,  the  court  say,  respect* 
ing  this  and  the  principal  case:  "In  the  case  of  HcmbleUm  v.  WilU,  it  was 
decided  that  fraud  in  ohtaining  a  patent  might  be  given  in  evidenco  to  va- 
cate that  patent  even  on  the  trial  of  an  ejectment  In  WUherington  v.  Mc- 
Donald it  is  stated  that  the  case  of  HambleUm  v.  WtUa  has  not  been  con- 
sidered AS  having  settled  the  law,  as  it  was  the  only  case  on  the  point,  and 
the  court  nearly  equally  divided;  but  I  perceive  nothing  that  can  excite  a 
doubt  as  to  the  right  of  a  court  of  equity  to  interfere  in  such  a  case.  White 
V.  Jones,  1  Wash.  118  (S.  C.  4  Call,  213,)  seems  conclusive.  In  that  case, 
where  there  was  an  allegation  of  fraud,  the  chancellor  had  refused  relief 
on  the  ground  that  the  fraud  vacated  the  patent,  and  that  the  patent  being 
null  and  void,  the  party  might  have  had  redress  at  law.  But  this  court, 
although  it  affirmed  the  decree  of  the  chancellor  in  dismissing  the  bill,  did 
it  on  a  very  different  ground,  viz:  that  although  the  fraud  was  charged,  it 
was  not  proved;  expressly  declaring,  however,  that  where  fraud  is  sug- 
gested and  proved,  courts  of  equity  have  concurrent  jurisdiction,  and  can 
afford  the  most  ample  and  adequate  redress." 

In  Stringer  v.  Foim^,  3  Peters,  341,  the  case  of  Hambleion  v.  WeUe,  is 
thus  referred  to:  "  In  HoufMeUm  Welle,  reported  in  a  note  to  1  Hen.  & 
Munf.  307,  the  defendants  in  ejectment  in  the  district  court  offered  evi- 
dence to  prove  that  the  grant  under  which  the  lessor  claimed  was  defective 
in  several  prerequisites  to  a  patent.  The  court  of  appeals  overruled  these 
objections,  but  determined  'that  the  district  court  erred  in  not  permitting 
the  appellants  to  give  evidence  that  the  appellee  procured  the  plat  on  which 
the  patent  was  obtained,  to  be  returned  to  the  office,  knowing  that  an  actual 
survey  had  not  been  made.'  In  this  case  the  objectionable  act  was  a  fraud 
knowingly  committed  by  the  patentee  himsell  Even  this  case  has  been 
questioned,  though  not,  as  far  as  is  known,  expressly  overruled.  In  With' 
eringtoH  v.  McDonald,  1  Hen.  &  Munf.  306,  the  defendant  in  ejectment 
offered  in  evidence  to  show  that  the  survey  upon  which  the  plaintiff's 
patent  was  founded,  was  illegal,  and  also  that  the  patent  was  obtained 
upon  a  certificate  signed  by  Charles  Lewis,  as  clerk  of  the  land  office,  in- 
stead of  being  signed  by  the  register  or  his  deputy  as  is  required  by  law. 
The  defendant  excepted  to  the  opxuicn  of  the  court  rejecting  this  testi- 
mony, and  appealed  to  the  court  of  appeals.  The  judgment  was  unani- 
mously affirmed  in  that  court  In  the  course  of  the  trial  the  case  of  Ham* 
hleton  V.  WeUa  was  mentioned  by  several  judges  with  disapprobation;  and 
it  was  said  that  a  single  case  decided  by  three  judges  against  two  was  not 
considered  as  conclusively  settling  the  law." 

The  case  of  White  v.  Jones  is  cited  in  McClung  v.  Hughes,  5  Rand.  484, 
by  Green,  J.,  who  gives  the  following  construction  to  it:  '*The  effect  of 
this  case  is,  that  in  cases  of  actual  fraud  a  court  of  equity  has  jurisdiction, 
where  there  was  no  reason  for  failing  to  file  a  caveat,  and  will  relieve;  but 
will  not  relieve  against  a  le;;al  title  without  actual  frayd,  in  favor  of  a 
prior  equity;  and  that  an  entry  and  survey  is  not  such  a  notice  to  a  subse- 
quent locator  as  of  itself  to  affect  his  conscience,  and  deprive  him  of  the 
advantage  of  his  legal  title  in  a  court  of  equity." 
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In  80  far  as  it  is  stated  in  WhUe  ▼.  J<mtt,  that  a  oonrtof  law  can  avoid  a 
patent  for  frand,  and  that  a  suit  may  he  hnmght  to  set  it  aside,  the  deci- 
sion is  not  supported  hy  authority.  It  is  well  settled  that  nnless  a  patent 
for  land  is  void  upon  its  face,  or  its  issue  is  without  authority,  or  is  pro- 
hihited  by  law,  it  cannot  be  avoided  in  a  court  of  law  in  an  action  of  eject- 
ment: 3  Washbume  on  Real  Prop.  175;  People  v.  HvinfftUm,  8  Barb.  253; 
Stringer  v.  Young,  3  Pet.  320;  Boardman  v.  Beed,  &  Id.  328;  Jaekion  v. 
Marsh,  6  Cow.  281;  Jaduom  v.  LawUm,  10  Johns.  23.  In  the  last  case,  a 
leading  one,  Kent,  G.  J.,  after  a  thorough  examination,  uses  the  following 
language:  "  Unless  letters  patent  are  absolutely  void  on  the  face  of  them, 
or  the  issuing  of  them  was  without  authority,  or  was  prohibited  by  statute, 
they  can  only  be  avoided  by  a  r^ular  course  of  pleading,  in  which  the 
fraud,  irregularity  or  mistake,  is  directly  put  in  iBsue.  The  prindplo  has 
been  frequently  admitted  that  the  fraud  must  appear  on  the  face  of  the 
patent  to  render  it  void  in  a  court  of  law;  and  when  the  fraud  or  other  de- 
fect arises  on  circumstances  cfeAort  the  grant,  the  grant  is  voidable  only  by 
suit" 

The  extent  to  which  a  court  of  law  will  go  to  impeach  a  patent  is  weD 
stated  in  Cooper  v.  RchertB,  6  McLean,  93,  where  it  is  held  that  fraud  may 
be  shown  in  procuring  a  patent  at  law  as  the  execution  of  a  deed,  being 
executed  fraudulently,  may  be  avoided  at  law;  but  in  neither  case  can 
fraud  be  alleged  and  proved  at  law,  except  in  the  issuing  of 'the  patent,  or 
of  the  other,  in  the  execution  of  the  instrument. 

In  NorveU  v.  Camm,  6  Muni  238,  Boane,  J.,  states  the  true  general  doc- 
trine. He  says:  "  It  is  equally  dear  that  a  patent,  perfect  on  its  face,  is 
not  to  be  avoided  in  a  trial  at  law,  by  anything  short  of  an  elder  patent; 
it  is  not  to  be  affected  by  drcnmstances  <^  equity  tending  to  show  that  in 
a  eavecU  court,  or  in  a  court  of  equity,  the  party  relying  on  it  would  prob- 
ably prevail  The  jurisdictions  of  the  two  tribunals  must  be  kept  distinct, 
and  the  actual  patent  must  prevail  at  law,  althou^  it  may  be  made  to  the 
superior  right  of  the  adverse  party  in  another  form.  In  the  case  of  an 
actual  and  perfect  patent,  there  is  no  remedy  but  to  set  it  aside  in  a  court 
of  equity,  or  in  some  other  proceeding  having  that  for  its  direct  end  and 
object  It  cannot  be  done  in  the  ordinary  progress  of  a  trial  at  law;  the 
patent  alone  must  prevail.  These  prindples  seem  to  us  dear,  and  are  hdrly 
deducible  from  the  case  of  Wiihermgton  v.  McDonald,  1  Hen.  &  Munf.; 
they  ought  not,  therefore,  to  be  departed  from. "  As  supporting  this  general 
statement  of  Uie  law,  see  Klem  v.  Argenbrighi,  26  Iowa,  493;  State  v. 
Bachelder,  5  Minn.  223;  PoUr.  Wendal,  9  Cranch,87;  Boggtr.  MereedCo., 
14  CaL  279,  361,  362;  TomUv.  EoweU,  Id.  465;  Leemr.  Clark,  18  Id.  63& 


HooB  V.  Mabquess. 

I88US,  WHBN  DntBCTED. — ^If  a  bill  in  equity  charges  fraud,  and  the  testi- 
mony be  conflicting  and  unsatisfiictory,  an  issue  ought  to  be  directed. 

Bahe. — Where  a  son  had  obtained  a  deed  from  his  father,^for  ninety  acres 
of  land  and  five  slaves,  in  consideration  of  a  certain  sum  and  mainten- 
ance for  life,  after  which  he  sold  the  land  to  a  third  person,  who  filed 
a  bill  alleging  that  deed  to  have  been  recorded,  but  to  have  been  sub* 
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Beqnently  destroyed,  and  another  subetituted  for  it  of  a  different  im- 
port, and  the  land  sold  again  by  the  first  donor,  to  a  purchaser,  w?th 
notice  of  the  phuntiff*8  title,  whose  deed  had  not  been  recorded.  It 
was  held  that  an  issue  should  be  directed  as  to  the  fact  of  substitution, 
and  if  so,  what  were  the  terms  of  the  first  deed. 

Appeal  from  the  high  court  of  chi^ioery.  Marqueaa  filed  a 
bill  against  Grigsby,  Hooe  and  Bruce,  setting  forth  that  in  1782 
plaintiff  purchased  of  the  defendant,  Mott  Grigsby,  ninety 
acres  of  land,  and  took  a  deed  therefor;  that  Mott  Grigsby  had 
previously  purchased  the  land  from  Charles  Grigsby,  his  father, 
whose  deed  to  him  was  admitted  to  record,  but  afterward  de- 
stroyed; that  a  deed  of  different  import  was  substituted  in  the 
place  of  the  one  destroyed,  by  the  deputy  clerk,  who  had  in- 
stigated Charles  to  sell  the  land  to  Hooe,  was  to  have  half  the 
purchase  money,  and  who  joined  in  the  deed;  that  Hooe  turned 
plaintiff  out  of  possession  by  force,  and  sold  to  Bruce;  that 
both  Hooe  and  Bruce  were  pturchasers  with  notice  of  plaintiff's 
claim;  that  Charles  Grigsby  has  since  died.  The  biU  prayed 
for  a  conveyance  of  the  land  and  an  accounting  of  profits. 

The  answer  of  Mott  Grigsby  admits  the  deed  to  plaintiff  for 
the  land,  the  purchase  of  the  same,  and  five  slaves,  from  Charles 
Grigsby  for  one  pound  sixteen  shillings,  and  sufficient  victuals 
and  clothes  during  his  life,  which  conditions  defendant  alleges 
have  been  complied  with,  and  states  that  the  deed  given  him 
by  Charles  is  not  the  same  as  that  now  on  record,  the  terms  and 
witnesses  being  different. 

Hooe's  answer  alleges  that  Charles  Grigsby  sold  to  Mott  upon 
certain  conditions,  for  the  breach  of  which  he  entered  and  then 
sold  the  premises  to  defendant;  that  the  deputy  clerk  joined  in 
the  deed,  as  defendant  thought  he  had  some  claim  to  the  land; 
denies  force,  and  admits  knowledge  of  plaintiff's  deed. 

Bruce's  answer  denies  fraud,  admits  notice  of  plaintiff's  claim, 
and  says  that  defendant  has  a  bond  in  one  hundred  pounds, 
from  Hooe,  for  a  good  title. 

Depositions  were  read  to  show  that  Charles  Grigsby  was 
ignorant  and  in  distress,  and  that  Mott  was  indolent,  careless 
and  poor.  The  only  exhibit  was  a  copy  of  the  supposed  substi- 
tuted deed,  which  a  deputy  clerk  testified  was  made  from  one 
found  in  the  office  in  a  bundle  indorsed  **  deeds  for  further 
proof,"  and  which,  reciting  as  a  consideration  the  sum  of  one 
pound  sixteen  shillings,  and  the  maintenance  of  Charles  Grigsby 
during  life,  and  that  Mott  was  not  to  sell  the  property,  under 
penalty  of  its  reverting  to  Charles,  conveys  the  land  and  slaves 
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to  Mott,  his  heirs  and  assigns,  with  a  covenant  of  further  assur- 
ance. 

The  court  of  chancery  being  of  opinion  that  the  defendants 
were  not  entitled  to  the  benefit  of  the  condition  inserted  in  the 
indenture,  *^  among  the  exhibits,  because  a  right  of  entiy  for  a 
condition  broken  was  not  assignable/'  and  that  Bruce  ought 
not  to  retain  possession  of  the  land  because  Hooe  gained  it  bj 
combination  with  the  tenant  of  the  plaintiff,  of  which  Bruce 
had  notice,  decreed  the  latter  to  resign  possession  to  the  plaint- 
iff, and  account  for  the  profits,  which  the  court  were  of  opinion 
might  be  awarded,  **  although  the  plaintiff  might  perhaps  have 
recovered  the  possession  in  an  action  at  common  law,  the  de- 
fendants not  having  pleaded  to  the  jurisdiction  of  the  court/' 

Hooe  and  Bruce  appealed  to  this  court. 

Warden  and  Randolph^  for  the  appellants,  contended  that  the 
terms  of  the  deed  to  Mott  Qrigsbj  were  conditional  and  Charles 
could  enter  for  a  breach  thereof;  that  a  chose  in  action  might 
be  assigned,  consequently  a  right  of  entry;  that  the  substitution 
of  one  deed  for  another  was  not  proved;  that  the  court  of  chan- 
cery had  no  jurisdiction. 

WashxngUm  and  Marshall,  for  the  appellee,  contended  that  the 
conditions  of  the  deed  from  Charles  Origsbj  had  not  been 
broken;  that  he  had  been  supported  at  the  expense  of  Mott,  and 
no  worse  than  before  the  deed,  therefore,  Mott's  conduct  could 
not  be  impeached:  Shep.  Touch.  160.  A  right  of  entry  cannot 
be  assigned.  Hooe  and  Bruce  were  not  bona  fide  purchasers, 
and  the  question  as  to  the  substitution  of  the  deed  had  been 
submitted  upon  the  evidence.  As  to  the  jurisdiction  of  the 
court  of  chanceiy,  it  could  be  maintained;  because  exception 
thereto  comes  too  late;  because  defendants'  title  can  only  be 
impeached  in  equity,  as  it  originated  before  the  act  of  1785;  be- 
cause equity  alone  can  compel  defendants  to  deliver  up  their 
deeds  to  prevent  future  litigation,  on  the  ground  of  fraud. 

By  Court,  Pendleton,  President.  The  frauds  charged  in  the 
bill  would,  if  proved,  be  a  foundation  for  application  to  a  court 
of  equity;  and  this  dispenses  with  the  necessity  of  considering 
the  general  question  of  jurisdiction  under  the  act  of  assembly; 
an  important  one  indeed;  and  reserved  until  its  decision  shall  be 
necessary. 

Proceeding  to  the  merits,  we  observe  that  the  chancellor  has 
omitted  to  decide  the  first  question  of  contest  between  the  par- 
ties, namely,  that  relative  to  the  suggestions  in  the  bill  of  the 
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sabetikition  of  the  deed,  'which  we  think  ought  to  haye  been 
determined;  and,  as  the  testimony  is  conflicting  and  unsatisfao- 
toiy,  that  an  issue  ought  to  haye  been  directed  to  ascertain 
whether  there  was  such  a  substitution;  and  if  so,  what  were  the 
terms  of  the  original  deed  before  any  further  proceedings  were 
had  iu  the  cause. 

The  decree,  therefore,  is  reversed,  and  the  following  is  to  be 
the  entry: 

The  court  is  of  opinion  that  the  suggestions  of  the  bill  being 
that  the  deed  from  Oharles  Ghrigsby  to  Mott  Origsby,  now 
remaining  in  the  clerk's  office  of  King  Oeorge  county  court,  is 
not  the  true  deed  executed  between  the  parties,  but  was  fraud- 
ulently substituted  for  the  true  one,  which  contained  no  daase 
of  forfeiture  upon  the  sale  of  the  property;  and  this  not  being 
confessed  by  the  answers,  was  the  first  subject  of  contest  be- 
tween the  parties,  to  which  the  testimony  of  several  witnesses 
relates,  and  yet  is  not  decided  upon  eitiier  way,  by  the  decree 
of  the  said  high  court  of  chancery,  unless  by  implication,  pass- 
ing to  the  decision  of  consequent  points  in  the  cause;  and  in 
this  there  is  error  in  the  said  decree,  therefore  it  is  decreed  and 
ordered  that  the  same  be  reyersed  and  annulled,  and  that  the 
appellee  pay  to  the  appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid  here.    And  this  court 
proceeding  to  give  such  decree  as  the  said  high  court  of  chan- 
cery should  have  pronounced,  is  of  opinion  that,  since  the  testi- 
mony as  to  the  fraud  charged  is  conflicting,  and  not  satisfactory 
to  the  court  to  decide  the  question  for  either  party,  the  fact 
ought  to  be  determined  by  a  jury,  therefore  it  ia  further  decreed 
and  ordered  that  an  issue  be  made  up  in  the  said  high  court  of 
chancery  and  tried  as  usual  by  a  juiy,  whether  the  writing  now 
being  in  the  clerk's  office  of  Eiug  George  county  court,  as 
mentioned  in  the  deposition  of  Caleb  Smith,  purporting  to  be  a 
conveyance  from  Oharles  Qrigsby  to  Mott   Origsby,  be   the 
deed  of  the  said  Charles  or  not.    And  if  found  in  the  negative, 
to  try  whether  the  said  Charles  made  and  executed  any  other 
deed  to  the  said  Mott  for  conveying  the  lands  in  question,  and 
whether  the  conveyance  was  absolute,  or  subject  to  any  and 
what  conditions.     Which  being  tried  and  certified  to  the  satis- 
faction of  the  said  court,  such  consequent  proceedings  be  had 
thereupon  to  a  final  decree,  as  to  the  said  court  shall  seem 
proper,  this  court  not  having  decided  on  any  of  the  points  in 
the  former  decree. 
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Home  v.  Richards. 

OWNSBSHIP  yw  Bed  of  Navioablb  Riysb.— The  ownership  of  the  bed 

of  a  navigable  river  is  in  the  commonwealth,  and  cannot  be  the  sab- 

ject  of  private  grant. 
Samb  of  Riveb  not  Navioable.— In  a  river  not  navigable,  the  owner 

of  the  Boil  on  one  side  is  the  proprietor  of  the  bed  to  the  middle  of  the 

stream. 

Appbal  from  the  district  court.  It  appeared  that  in  1796, 
Adam  Hunter  and  Patrick  Home,  as  executors  and  devisees  of 
James  Hunter,  and  James  Hunter,  also  a  devisee,  petitioned  the 
county  court  of  Stafford  for  permission  to  build  a  mill  '*on 
their  own  land,  Ijing  on  the  waters  of  the  Rappahannock,  and 
to  build  a  dam  to  abut  upon  a  rock  within  fifty  yards  from  the 
north  side  of  said  river,  the  said  fifty  yards  being  either  the 
property  of  the  said  devisees,  or  of  the  commonwealth."  The 
jury  reported  that  the  rock  was  twenty-five  yards  from  the 
north  bank,  and  that  the  erecting  of  the  mill  would  not  be 
detrimental  to  the  health  of  the  neighbors,  nor  would  overflow 
the  adjoining  lands,  nor  injure  the  mansion-house,  curtilage, 
o£Sce  or  garden  of  any  person,  nor  obstruct  ordinary  navigation, 
or  the  passage  of  fish.  William  Richards  opposed  this  peti- 
tion, and  on  the  twelfth  October,  1795,  the  county  court,  on 
consideration  of  the  petition  and  the  evidence  produced,  re- 
fused leave  to  build  the  mill.  From  this  judgment  petitioners 
appealed  to  the  district  court,  where,  all  errors  in  point  of  form 
being  waived  by  the  parties,  a  decree  of  a£Srmance  was  ren* 
dered.     The  petitioners  then  appealed  to  the  court  of  appeals. 

In  1796,  William  Biobards,  as  owner  of  the  land  on  one  side 
of  the  river  Rappahannock,  the  bed  whereof  he  stated  to  be  in 
the  commonwealth,  petitioned  the  said  county  court  for  per- 
mission to  build  a  mill,  and  that  an  acre  of  Mortimer's  land, 
situate  in  the  county,  on  an  island  in  the  river  opposite  peti- 
tioner's land,  on  the  north  side,  might  be  condemned  as  an 
abutment  for  a  dam  to  the  mill.  The  jury  reported  that  the 
lands  above  and  below  the  acre  sought  to  be  condemned  would 
not  be  overflowed,  that  the  passage  of  fish  would  not  be  ob- 
structed, as  the  dam  would  cross  but  a  small  part  of  the  river, 
and  that  neighboring  owners  would  not  be  annoyed  by  the  stag- 
nation of  the  waters.  Patrick  Home  and  Adam  Hunter,  as 
devisees  as  above  mentioned,  opposed  the  petition  and  filed 
three  bills  of  exceptions,  two  of  which  were  unimportant.    The 
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third  set  forth  that  to  prove  title  to  the  land  on  one  side  of  the 
river,  Eichards  offered:  1.  A  grant  from  the  proprietors  of  the 
Northern  Neck  to  Martha  Yicaris,  for  one  thousand  two  hun- 
dred and  sixty  acres  of  land  on  the  north  side  of  the  river;  2. 
A  deed  from  Martha  Todd  to  John  Dixon  for  nine  hundred 
acres  on  the  north  side  of  the  river,  including  the  island  re« 
f erred  to  called  Yicaris  Island;  3.  A  deed  from  Todd  to  Dixon 
for  the  same  land;  4.  Deed  from  Dixon  to  John  Richards  for 
all  that  parcel  of  land  adjoining  Falmouth  bounded  by  James 
Hunter's  lines  on  the  souUi,  and  containing  three  hundred  acres, 
more  or  less,  including  several  islands;  5.  The  will  of  John 
Dixon,  in  1762,  devising  the  upper  moiety  of  the  nine  hundred 
acres,  including  Yicaris  Island,  to  his  son,  John  Dixon;  6. 
The  will  of  John  Richards,  devising  the  three  hundred  acres  to 
his  son,  the  petitioner.  The  bill  of  exceptions  further  stated, 
that  to  prove  that  Richards  did  not  own  the  land  upon  one  side 
of  the  river,  and  that  the  bed  of  the  river  was  not  in  the  com- 
monwealth, the  defendants,  Home  and  Hunter,  offered  in  evi- 
dence: 1.  The  patent  to  Yicaris  for  the  one  thousand  two  hun- 
dred and  sixty  acres;  2.  Deed  from  John  Dixon,  in  1768,  to 
James  Hunter  and  his  heirs  forever,  for  "  all  that  parcel  or  49trip 
of  land  lying  in  King  George  county,  on  the  flats  of  Rappahan- 
nock river,  beginning  at  the  edge  of  the  river  at  the  mouth  of 
the  said  Dixon's  mill-run,  on  the  upper  side  thereof,  at  the 
point  of  a  large  rock;  thence  running  up  the  river  to  the  foot  of 
the  hill  opposite  to  the  lower  end  of  Yicaris  Island;  thence 
back  from  the  river  a  sufficient  distance  to  make  a  road  of  a 
proper  width  for  two  wagons  to  pass  each  other;  thence  keeping 
the  same  distance  from  the  river  down  a  parallel  course  with  the 
river  to  the  said  mill-run;"  together  with  all  the  right  and  title 
of  John  Dixon  **  to  certain  rocks  and  islands  in  the  river  afore- 
said to  the  extent  of  fifty  yards  from  the  river  side,  to  begin 
from  the  upper  side  of  Falmouth  ferry,  and  to  go  as  far  up  the 
river  as  to  the  smooth  water  between  Yicaris  Island  and  the 
main  land  in  King  George  county,  but  so  as  not  to  extend  into 
Yicaris  Island,  for  the  purpose  of  rendering  the  said  river 
navigable  for  batteaux,  by  a  canal  to  his,  the  said  James  Hun- 
ter's forges,"  to  have  and  to  hold,  etc.  To  this  deed  was  an- 
nexed a  memorandum,  as  follows:  ''  It  is  the  true  intent  and 
meaning  of  the  parties  that  the  said  James  Hunter  and  his 
heirs  shall  have  the  privilege  of  extending  the  wagon  road  from 
the  bottom  of  the  hill  opposite  to  the  lower  end  of  Yicaris 
Island,  as  far  as  the  forge."    A  plat  in  connection  with  the  deed 
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showed  that  the  line  parallel  to  the  river  was  terminated  at 
one  end  by  a  line  from  a  rook  on  the  main  land  to  a  rook  in  the 
river,  nine  poles  distant  from  the  water's  edge,  and  at  the  other, 
by  a  line  from  the  main  land  to  some  rocks  one  pole  distant 
from  the  water's  edge,  where  Hunter's  and  Dixon's  lands  joined, 
containing  about  nine  acres  of  land  and  ten  acres  of  rock.  Both 
the  deed  and  plat  were  attested  bj  the  same  three  witnesses;  3. 
A  deed  from  Thornton  to  James  Hunter  for  an  acre  of  land  a 
few  yards  from  Yicaris  Island;  4.  James  Hunter's  will,  under 
which  the  petitioners  claimed;  5.  Deed  from  Dixon  to  James 
Hunter  for  seven  acres  of  land;  a  wagon  road  from  Falmouth 
to  Hunter's  iron  works,  through  the  lines  of  Dixon  from  which 
the  seven  acres  are  taken  as  the  road  now  lies. 

A  witness  testified  that  there  was  sufficient  distance  for  a 
road  between  Bichards's  foundation  for  his  mill  and  the  river. 
The  county  court,  in  April,  1797,  granted  permission  to  Bich- 
ards  to  build  the  mill;  the  district  court  affirmed  the  judgment, 
and  from  this  decree  of  affirmance  Home  and  Hunter  ap- 
pealed to  this  court. 

The  two  causes  came  on  for  argument  at  the  same  time  upon 
the  merits,  errors  in  point  of  form  being  released.  The  appel- 
lants contended  that  the  memorandum  and  deed  were  to  be 
taken  together,  and  that,  therefore,  the  land  upon  the  main  as 
described  in  the  plat  passed  to  Hunter. 

The  appellees  insisted  that  a  right  of  way  merely  had  been 
granted:  3  Bac.  Ab.  54;  2  Sir.  1004;  and  that  the  bed  of  the 
river  was  in  the  commonwealth,  the  stream  being  navigable. 

BoAKE,  J.  The  deed  to  Hunter  conveyed  a  fee-simple  in  all 
the  lands  it  professed  to  grant;  but  those  were  the  enumerated 
parcels  only,  and  not  any  others.  .The  parties,  however,  appear 
to  have  afterward  thought  that  there  would  be  a  convenience 
in  continuing  the  road  from  Yicaris  Island  to  the  forge,  and 
therefore,  the  memorandum  was  made;  but  that  stipulated  for 
a  right  of  way  merely,  and  did  not  convey  the  soil,  which,  con- 
sequently, passed  by  the  deed  to  Bichards.  It  is  said,  in  op- 
position to  this,  that  the  plat  annexed  to  Hunter's  deed  passed 
the  lands  contained  within  the  lines  there  laid  down,  and  that 
these  comprehend  the  land  claimed  by  Bichards  as  the  place 
for  erecting  his  mill.  But  that  is  an  unreasonable  construc- 
tion, and  would  take  in  part  of  Dixon's  other  lands,  which,  I 
presume,  would  hardly  be  contended  for.  As  Bichards's  grant 
extends  to  the  edge  of  the  river,  he,  necessarily,  has  the  land 
on  one  side  of  it;  but  it  is  not  clear  to  whom  the  bed  of  the 
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river  belongs,  for  it  is  not  stated  in  the  proceedings  whether  the 
stream  is  navigable  in  those  parts  or  not.  If  it  be,  it  is  plain 
that  the  bed  is  not  in  the  appellants,  as  the  soil  of  navigable 
rivers  cannot  be  granted.  And  if  it  be  not  navigable,  then  the 
bed  is  not  comprised,  in  terms,  in  the  deed  to  Hunter,  and  the 
contiguous  land  upon  the  main  did  not  belong  to  him;v  so  that 
either  way  the  appellants  are  not  entitled  to  it.  The  bed  must, 
therefore,  be  either  in  Richards,  as  proprietor  of  the  main  land, 
and,  consequently,  owner  to  the  middle  of  the  river,  or  in  the 
commonwealth,  as  a  public  highway  for  all  the  community, 
which  last  is  probably  the  case.  But  the  inquiry  is  unimport- 
ant; for  Bichards,  whether  the  bed  be  in  himself  or  in  the  com- 
monwealth, may,  in  either  event,  exercise  full  dominion  over  the 
place  through  which  the  right  of  passage  is  claimed,  although 
the  appellants  will  be  entitled  to  redress,  if  the  way  should  ever 
be  refused  them.  There  is,  then,  no  objection  to  Bichards's 
petition  upon  the  score  of  title  to  the  land  where  he  proposes 
to  erect  his  mill.  And  upon  the  merits,  independent  of  the 
title,  I  think  he  has  the  best  claim  to  preference,  not  only 
because  his  land  is  of  greater  extent  and  situated  on  the  main, 
which  seems  more  consistent  with  the  views  of  the  legislature, 
but  because  his  adversaries  have  two  mills  in  the  neighbor- 
hood already,  which  looks  like  monopoly.  I  think,  therefore, 
that  Bichards  ought  to  have  leave  to  build  his  mill,  for  if  the 
exceptions  to  the  inquisition  were  more  substantial  than  the 
apx>ellants'  counsel  represents  them  to  be,  they  are  all  released. 
Whether  the  appellants  should  have  leave  to  build  a  mill,  on 
their  petition,  also,  may  depend  upon  evidence  not  before  the 
court;  and,  therefore,  if  they  wish  for  an  opportunity  to  pro- 
cure it,  I  am  disposed  to  indulge  them;  but,  in  the  meantime, 
I  think  tlie  judgment  in  the  other  case  ought  to  be  affirmed. 

CABmNOTON,  J.  Hunter  himself  seems  to  have  been  of  opin- 
ion that  he  had  the  privilege  of  a  road  only;  and  the  claim  to 
the  soil  appears  to  have  been  an  after  thought.  Bichards's 
land,  by  the  terms  of  his  deed,  extends  to  the  water's  edge;  and 
although  it  is  subject  to  Hunter's  right  of  way,  that  does  not 
prevent  him  from  the  use  of  the  land  in  every  other  respect;  for 
if  Hunter's  representatives  are  at  any  time  obstructed  in  the 
enjoyment  of  their  privilege,  they  will  be  entitled  to  redress  by 
a  suit  for  compensation  in  damages  or  for  some  reasonable  pro- 
vision for  a  passage,  and  not  to  the  exclusive  occupation  of  the 
soil  in  this  particular  place.  There  is  consequently  no  objection 
to  the  petition  of  Bichards  upon  that  ground.    The  bed  of  the 
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river  is  probably  in  the  oommonwealth,  and  therefore  could  not 
be  conveyed.  But  it  is  not  necessary  to  decide  that  question  in 
this  case;  for,  as  the  bed  is  not  comprised  in  the  deed  to  Hunter, 
it  must  be  in  Richards's  as  owner  of  the  land  on  one  side  if  the 
river  be  not  navigable,  or  in  the  commonwealth  if  it  is;  and  either 
will  authorize  the  application  of  Bichards.  As  to  Home's  peti- 
tion, but  little  was  said  about  it.  He  shows  no  title  to  anything 
but  the  rocks,  which  were  probably  conveyed  for  a  particular 
purpose,  namely,  that  of  being  removed  in  order  to  be  used  as 
materials  for  building  at  some  other  spot,  and  not  as  a  site  for 
erecting  a  mill;  and  if  so,  the  appellants  have  nothing  to  rest 
upon.  But  I  give  no  opinion  upon  that  point  now,  and  shall 
be  ready  to  hear  further  evidence  upon  it.  In  the  meantime, 
however,  I  think  the  judgment  in  the  other  case  ought  to  be 
affirmed. 

Pendletoh,  President.  The  objections  to  the  inquisition,  are 
BO  far  from  being  substantial,  that  they  scarcely  amount  to 
informality.  But  be  that  as  it  may,  matters  of  form  are  all 
released,  and  therefore  the  objections  fail.  Whether  the  court 
could  have  directed  a  jury  to  try  the  title,  I  shall  not  decide 
until  the  argument  in  the  case  of  Wood  v.  Boughan  is  over;  but 
if  they  had  the  power  they  were  dearly  not  obliged  to  exercise 
it,  and  therefore  the  exception  upon  that  ground  cannot  be 
sustained.  The  observation  of  the  counsel,  that  the  law  vio* 
lates  private  rights,  and  should  be  construed  strictly,  has  but 
little  weight  with  me;  for  none  of  the  private  rights  assailed  by 
the  act  are  in  controversy.  It  might  have  applied  to  Mortimer, 
or  to  the  appellants,  if  their  lands  would  be  overflowed  by  the 
erecting  of  Bichards's  mill;  but  nothing  of  that  sort  appears, 
and  therefore  the  observation  falls  to  the  ground.  Th^  works 
are  of  importance  to  the  public,  and  should  be  favored  when 
not  inconsistent  with  private  rights,  in  the  view  of  the  legisla- 
ture. The  real  question  then  in  this  case  is:  Whether  Bich- 
ards is  well  founded  in  his  application  for  leave  to  build  a  mill; 
and  that  depends  upon  the  rights  of  the  parties.  His  title  to 
the  land  on  which  he  means  to  erect  his  mill,  is  clear,  for  the 
deed  to  Hunter  only  grants  certain  enumerated  parcels,  of 
which  the  land  of  Bichards  is  not  one,  and  the  memorandum 
and  plat  do  not  change  the  nature  of  the  conveyance,  as  the 
first  merely  stipulates  for  a  right  of  way,  and  the  latter,  the 
limits  within  which  it  is  to  be  enjoyed,  but  neither  passes  the 
soil.  A  right  of  way  then  is  all  the  appellants  have;  and  what  is 
the  effect  of  such  a  privilege  ?  although  Hunter's  representatives 
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may  baye  a  right  to  point  out  a  partioular  way,  haTing  due  regard 
to  conTenience,  jet  that  does  not  binder  the  proprietor  from 
exercising  bis  right  as  owner  of  the  land.  Whenever  a  request 
for  the  way  is  made,  the  claims  for  the  appellants  may  be  dis- 
cussed, and  the  location  of  the  road  settled;  but  in  the  mean- 
time Bichards  ia  entitled  to  the  full  exercise  of  bis  rights  as 
proprietor  of  the  soil.  This  brings  us  to  inquire  to  whom  the 
bed  of  the  river  belonged.  It  is  not  stated  in  the  proceedings 
whether  the  stream  at  this  place  is  navigable  or  not;  but  it  is 
certain  that  the  bed  was  either  in  Dixon  or  the  commonwealth. 
If  in  Dixon,  he  did  not  mean  to  convey  it  to  Hunter,  for  his 
grant  was  only  of  the  rocks,  the  islands,  and  perhaps  the  land 
under  the  rocks,  but  not  the  bed  of  the  river;  and  if  so,  then 
it  was  embraced  by  the  grant  to  Bichards,  or  else  it  is  the 
commonwealth,  as  a  public  highway,  never  granted,  because 
incapable  of  being  appropriated  to  the  use  of  a  single  individ- 
ual. But  it  is  altogether  immaterial  whether  the  bed  was  in 
the  commonwealth  or  in  Bichards;  for  in  either  case,  the  latter 
owning  the  contiguous  land  was  authorized  to  apply  to  the  court 
for  leave  to  build  a  mill.  As  to  the  petition  of  Home  upon  the 
records,  taken  separately,  there  woxdd  appear  to  be  no  reason 
to  oppose  it;  but,  taken  together,  it  does  not  seem  either  neo- 
essaiy  or  reasonable  to  erect  both  mills.  In  questions  concern- 
ing the  grant  of  a  privilege,  diffusion  into  several  hands, 
instead  of  a  monopoly  in  one,  is  desirable;  and,  therefore,  as 
Hunter's  representatives  appear  to  have  two  mills  in  that  neigh- 
borhood already,  I  think  Bichards's  mill  should  be  preferred. 
But  I  do  not  by  this  mean  to  preclude  the  appellants;  for  if 
they  can  show  the  propriety  of  granting  them  leave  to  build 
another  mill,  I  shall  be  ready  to  hear  them.  I  think  proper  to 
mention,  however,  that  I  also  have  some  doubts  whether  the 
deed  to  Hunter  passed  the  land  under  the  rocks,  which  appear 
to  have  been  conveyed  for  the  purposes  of  masonry  and  ob- 
jects at  other  places,  instead  of  a  site  for  a  mill,  and  if  so,  the 
petition  in  this  ease  is  entirely  defected,  as  the  petitioners  would 
not  be  the  owners  of  the  land  on  either  side  of  the  stream, 
and,  therefore,  could  not  satisfy  the  requisitions  of  the  act  of 


The  judgment  in  the  case  of  Bichards's  petition  is  to  be 
afi&rmed,  and  the  other  case  continued. 

Judgment  in  the  case  of  Bichards's  petition  unanimously 
afiirmed. 
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In  the  case  of  the  petition  of  Hunter's  representatiyes.  Pen* 
nunoXy  President,  delivered  the  opinion  of  thecourt,  as  foUows: 
Eome  T.  Bichards  was  thought  to  have  been  setUed  by  the 
former  deoision,  but  the  parties  desired  to  be  heard  on  the  evi- 
denoe,  and  the  only  question  now  is,  whether  the  mill  would 
be  injurious.  The  witnesses  are  divided,  and  the  county  court 
and  district  court  sitting  in  the  neighborhood,  have  both  de« 
dded  that  it  would,  and  there  is  nothing  before  the  court  to 
contravene  that  opinion.  Therefore,  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 

Judgment  affirmed. 

Sea  Palmerr.  MuOiffon,  anie,  270l 


Mayo  v.  Carrington. 

[4CAZX,47a.] 

Rbsiduabt  Devisb. — ^A  testator  directed  that  his  execators  should  peti- 
tion the  legislature  to  emancipate  his  slaves ;  that  in  case  they  should 
not  be  able  to  carry  out  this  provision  of  the  will,  he  then  devised  part 
of  the  slaves  to  a  certain  legatee,  and  the  rest  of  them,  and  *' all  his 
other  property,"  to  certain  relations.  This  was  held  an  absolute  dis- 
position of  the  residuum,  and  not  a  devise  upon  a  contingency. 

Construction  op  "All  his  othbr  Property.  *'— A  residuary  devise  of 
"all  his  other  property,"  comprehended  lands  as  well  as  personalty, 
for  the  mention  of  slaves  did  not  restrict  the  bequest,  and  the  words 
«  all  his  other  property,"  carried  a  fee  in  the  lands. 

Appeal  from  the  judgment  of  the  general  court.  William  Mayo, 
as  heir  at  law  of  Joseph  Mayo,  brought  an  action  of  ejectment 
agiVLQst  Paul  Carrington  and  others,  for  a  certain  tract  of  land. 
A  case  was  agreed  upon  for  the  opinion  of  the  court,  setting 
forth  the  following  facts:  Joseph  Mayo,  by  his  will,  made  the 
twenty-seventh  of  May,  1780,  and  proved  the  tenth  of  October, 
1785,  after  sundry  specific  devises  provided:  ''  It  is  my  most 
earnest  request  that  the  gentlemen  who  shall  be  named  and 
appointed  executors  of  this,  my  last  will,  petition  the  general 
assembly  for  leave  to  set  free  all  and  every  one  of  the  slaves,  of 
which  I  may  die  possessed,  etc.  But  provided  it  shall  not  be 
in  the  power  of  my  said  executors  to  get  this  act  of  humanity 
e£fected  (t.  e.  to  get  the  slaves  of  which  I  may  die  possessed,  set 
at  liberty),  on  that  condition,  and  no  other,  I  give  and  dispose 
of  the  said  slaves  and  my  other  property  which  may  remain 
after  discharging  the  above  legacies  and  devisee,  in  the  manner 
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following,  Tiz:"  three  dayes  were  given  to  one  Tabb;  then  ''all 
the  reddne  of  my  alaveB  and  other  property  remaining  after  the 
discharge  of  the  abore  legacies  and  devises,  I  give  to  be  equally 
divided  between  the  "  sons  of  Joseph  Mayo,  the  sons  of  William 
Mayo,  and  the  sons  of  George  Oarrington,  to  them  and  their  heirs 
forever.  Gteoige  Carrington,  Paul  Carrington,  William  Mayo  and 
Miles  Selden  were  appointed  executors;  bat  the  first  died  before 
qualifying,  and  the  survivors  renounced  the  office,  whereupon 
Paul  Carrington,  Miles  Selden  and  Joseph  Carrington  took 
administration  upon  the  testator's  estate.  The  administrators 
applied  the  personalty,  except  the  slaves  and  that  specifically 
devised,  to  the  payment  of  the  debts,  and  for  the  satisfaction  of 
such  claims  as  remained  unpaid,  the  slaves  were  hired  out.  An 
act  of  assembly  was  passed  in  October,  1787,  emancipating  the 
slaves,  and  carried  into  effect  by  a  decree  of  the  high  court  of 
chancexy  in  November,  1789. 

The  plaintiff  claimed  the  tract  in  question  as  heir  at  law  of 
the  testator,  and  is  the  same  William  Mayo  mentioned  in  the 
will;  the  defendants  are  the  residuary  legatees  of  the  testator. 
The  general  court  gave  judgment  in  favor  of  the  defendants, 
and  plaintiff  appealed. 

The  principal  points  in  dispute  were,  whether  the  whole  of 
the  residuaiy  devise  was  contingent  and  dependent  upon  the 
failure  of  the  attempt  to  emancipate  the  slaves,  and  whether 
the  word  property  included  real  as  well  as  personal  property. 

By  Courts  Pxhdlbtoh,  President.  The  testator  having  made 
several  specific  devises,  and  being  about  to  bestow  the  rest  of 
his  property,  there  was  one  species  of  it  which  he  wished  to 
exempt  from  the  geneial  disposition  he  intended  to  make  of  the 
residuum,  namely,  his  slaves,  whom  he  desired  to  manumit. 
But,  as  the  law  did  not  at  that  time  permit  emancipation,  and 
it  was  uncertain  whether  application  for  that  purpose  to  the 
legislature  would  be  successful,  there  was  a  necessity  for  some 
provision  in  case  the  effort  should  be  disappointed.  Accord- 
ingly, he  directed  that  his  executors  shoxdd  endeavor  to  procure 
an  act  of  emancipation  from^he  legislature;  but  if  the  attempt 
failed,  a  specific  bequest  of  part  of  the  slaves  was  made,  and  the 
rest  delivered  to  the  same  legatees  to  whom  he  gave  the  general 
residuum.  In  this  view  of  the  subject,  it  would  seem  to  be  un- 
important, with  respect  to  the  disposition  of  the  surplus, 
whether  the  slaves  were  ever  emancipated  or  not,  as  they  were 
not  to  lead,  but  to  follow,  the  devise  of  the  residuum. 

It  was  said,  however,  that  the  contingency  ran  through  the 
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whole  deriae^and  that  the  beqaeetwas  to  depend  upon  the 
issue  of  the  attempt  to  manumit  the  slaves;  so  that,  if  that 
failed,  the  residuum  of  which  the  slaves  were  to  be  part  was  to 
be  divided  among  the  residuaiy  devisees;  but,  if  it  succeeded,  no 
disposition  of  the  residuum  was  made.  And,  therefore,  as  the 
latter  event  had  taken  place,  that  the  whole  of  the  undevised 
lands  descended  upon  the  appellant  as  heir  at  law  to  the  tes- 
tator. That  view  of  the  case,  however,  the  court  thinks  is  not 
sustainable;  for  no*  reason  can  be  assigned  why  the  testator 
should  leave  the  surplus  entirely  undisposed  of,  unless  the 
aitempt  to  manumit  the  slaves  should  fail.  On  the  contrary, 
the  residuaiy  devisees  were  favorite  relations,  and  he  could 
have  had  no  motive  to  disappoint  them  as  to  the  whole  subject, 
merely  because  the  slaves  might  not,  in  event,  belong  to  it. 
His  primaiy  object  was  to  bestow  the  residuum;  and  whether 
the  slaves  would  take  the  same  course  was  a  secondaiy  consid- 
eration with  him.  Accordingly,  the  bequest,  as  to  them,  is  not 
so  much  a  devise  of  the  property  as  of  the  possibility;  part  of 
which,  if  the  emancipation  failed,  was  to  go  to  Mr.  Tabb,  and 
the  rest  to  the  residuaiy  legatees,  along  with  the  general  sur- 
plus. 

What  was  said  about  tHe  contingency,  therefore,  may  be 
thrown  out  of  the  case,  and  then  the  question  is,  whether  all 
the  residuum,  both  real  and  personal,  passed  by  the  devise. 

The  word  property,  we  think,  comprehends  everything  that 
had  not  been  disposed  of.  For,  generally  speaking,  it  is  just  as 
applicable  to  lands  as  to  personalty;  and  there  is  nothiog  in  this 
will  to  confine  it  to  the  personal  estate.  Including  the  slaves 
in  the  devise  has  not  that  effect.  For  it  is  not  a  bequest  of  the 
residue  of  the  property  followed  with  an  enumeration  of  per- 
sonal articles  only;  but  the  parts  of  the  devise  are  kept  separate 
and  distinct,  the  slaves  being  mentioned  first,  and  the  other 
property  afterward;  thus  leaving  the  word  property  unre- 
strained, and  to  operate  according  to  the  usual  sense  of  the 
term.  It  is  equally  clear  that  the  whole  interest  in  the  lands 
passed.  For  that  is  the  natural  import  of  the  word  property; 
which  is  at  least  as  comprehensive  as  the  terms  *'  all  my  estate," 
**all  my  worldly  substance,'*  or  "all  my  real  effects."  And 
each  of  these  has  been  held  to  cany  a  fee:  Cowp.  299,  355. 
But  in  the  case  of  Haxiep  v.  Brooman,  1  Bro.  Cha.  Ca.  437,  ia 
perhaps  stronger.  There  the  devise  was,  "  I  give  and  bequeath 
to  Mary,  daughter  of  Mary  Huxtep,  and  likewise  to  the  son  and 
daughter  of  Susan  Topley,  all  the  overplus  of  my  money;  and 


Digitized  by 


Google 


April,  1804.]  Pehdleton's  Exeoutobs  v,  Stswabt.         683 

likewise  beg  of  my  exeoator  that  he  will  pay  iiito  the  hands  of 
the  above  children's  friends  all  the  money  tiiat  is  due  to  me  on 
settling  my  father's  account.  I  give  and  bequeath  to  them  all 
I  am  worth,  except  twenty  pounds,  which  I  give  to  my  exec- 
utor, Mr.  Thomas  Brooman."  The  testator  was  entitled  to  a 
share  with  his  brothers  in  a  gavelkind  estate  which  had  de« 
Bcended  from  his  father.  And  it  was  held  by  the  lord  chancel- 
lor that  the  terms  "all  I  am  worth/'  without  other  words  to 
control  them,  passed  the  real  as  well  as  the  personal  estate. 
That  case  contained  a  mixture  of  real  and  personal  estate,  and  is 
very  like  the  present,  as  the  words,  ''  all  I  am  worth,"  are  not 
more  comprehensive  than  the  words  **  all  my  other  property." 

The  court  is,  therefore,  unanimously  of  opinion  that  tiie  judg- 
ment should  be  affirmed. 

See  £ead  v.  Payne^  ante^  550. 


Pendleton's  Executors  v.  Stewart. 

[5  Gall,  1.] 

Sale  of  Land— Relief  in  Equity.— Where  a  tract  of  land  was  sold  m 
containing  eleven  hundred  acres,  more  or  less,  at  a  fixed  price,  and  it 
turned  out  that  it  contained  leas  than  the  quantity  stated,  the  pur- 
chaser  was  held  not  entitled  to  relief  in  equity. 

Bill  filed  for  specific  performance  of  a  contract  made  by 
Stewart  with  the  plaintiffs'  testator  for  a  tract  of  land  deducting 
therefrom  such  parts  as  it  had  been  discovered  belonged  to 
other  people;  with  a  corresponding  deduction  from  the  purchase 
money.  The  answer  insisted,  that  the  land  was  not  sold  by  the 
acre,  but  at  a  fixed  price  for  the  whole;  that  after  it  was  discov* 
ered  that  there  was  a  deficiency  in  the  quantity  of  land,  the  de- 
fendant ofifered  to  cancel  the  contract,  but  the  testator  refused. 
The  agreement  was  eleven  hundred  acres,  more  or  less.  A  wit- 
ness stated  that  he  was  present  at  the  contract,  and  understood 
it  to  be  as  expressed  in  the  writing;  that  he  heard  nothing  said 
respecting  a  deficiency  of  title,  but  conceived  that  Stewart  was 
to  make  a  good  one. 

The  court  of  chancery  dismissed  the  bill  with  costs  upon  a 
hearing,  and  thereupon  the  present  appeal  was  taken. 

Randolph^  lot  the  appellants. 

WiUiams^  contra. 

TuoEEB,  J.  This  is  a  bill  brought  by  tne  executors  of  Pen- 
dleton, for  relief  and  compensation  for  a  deficiency  of  one  hun- 
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dred  and  sixty  aoies  of  land,  alleged  to  haye  been  discorered 
on  a  sale  made  by  the  following  agreement,  drawn  by  the  par- 
chaser,  who  lived  near  the  lands,  the  seller  residing  at  a  con- 
siderable distance  from  them,  and  the  contract  being  made  at 
the  hoase  of  the  latter,  who  showed  a  patent  for  the  lands  to 
one  DiUard,  dated  in  1786,  to  the  buyer,  and  deliyered  him  the 
patent,  as  soon  as  the  contract  was  made,  for  the  porpose,  it 
would  seem,  of  having  a  deed  prepared  according  to  it. 

''Memorandum  of  an  agreement  between  William  Stewart 
of  the  coanty  of  E.  Q.  and  James  Pendleton,  of  the  county  of 
Oulpepper.  The  said  Stewart  has  agreed  to  sell  to  said  Pendle- 
ton eleyen  hundred  acres  of  land  (more  or  less),  adjoining 
said  Pendleton,  for  the  sum  of  three  hundred  and  thirty  pounds, 
to  be  paid  at  four  equal  yearly  payments,  the  first  to  commence 
on  the  twenty-fifth  of  December,  1784.  Witness  our  hands  and 
seals  this  thirtieth  day  of  September,  1783/* 

The  bill  charges  that  the  agreement  between  the  parties  was, 
that  the  lands  should  be  paid  for  at  the  rate  of  thirty  pounds 
per  one  hundred  acres,  and  that  it  was,  by  mistake,  written  as 
aboye. 

The  answer  denies  that  the  defendant  sold  the  land  at  thirty 
pounds  per  one  hundred  acres,  and  alleges  that  he  sold  it  at  a 
fixed  price;  and  states  some  explanatory  circumstances  which 
happened  at  the  time.  That  hearing,  afterward,  that  sixty  or 
seventy  acres  of  land  were  lost,  he  offered  to  cancel  the  contract, 
which  Pendleton  refused. 

One  witness,  who  was  carried  down  to  Stewart's  house  by 
Pendleton,  and  was  a  witness  to  the  contract,  said  that  he  was 
priyy  to  the  whole  conversation  between  the  parties;  that  he 
heard  nothing  about  a  deficiency  of  titie;  but  always  conceived 
Stewart  was  to  make  a  good  and  sufficient  titie;  and  that  he 
understood  the  contract  to  be  expressed  in  the  vnitten  agree- 
ment, which  was  drawn  by  Pendleton.  Another  vdtness  swoore 
that  he  surveyed  the  land  by  Pendleton's  desire;  that  some  of 
the  lines  fell  short,  being  stopped  by  other  persons'  lines,  as  he 
was  informed;  and  that  the  quantity  only  amounted  to  nine 
hundred  and  forty  acres,  or  thereabout. 

Pendleton  lived  ten  years  af  fcer  the  contract,  and  nearly  two 
years  after  the  judgment  against  him  for  the  purchase  money, 
without  applying  to  a  court  of  equity  for  relief. 

Three  points  were  made  in  the  argument  by  the  appellants' 
counsel:  1.  That  there  was  a  real  deficiency;  2.  That  Pendle- 
ton was  entitied  to  compensation  for  it;  8.  That  the  bill  having 
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prayed  for  general  relief,  the  chancellor,  instead  of  diamiwnng 
it  in  toto,  should  haye  decreed  the  defendant  to  make  a  title 
npon  payment  of  the  money. 

1.  As  to  the  first  of  these  points.  The  deficiency,  though 
suggested  in  the  bill,  is  not  admitted  by  the  answer,  nor  abso* 
lately  denied;  the  defendant  saying  only  that  **  some  time  after 
the  contract,  he  heard  it  said  that  paort  of  the  land,  sixty  or 
seventy  acres,  were  lost,  but  he  knows  not  the  fact/'  And 
Wiggenton,  who  made  the  survey  privately,  at  the  desire  of 
Pendleton,  only  says  that  he  was  stopped  by  other  persons' 
lines,  as  he  was  informed;  but  who  those  other  persons  were  he 
does  not  say,  nor  are  their  names  mentioned  in  the  bill.  Here, 
then,  is  a  defect  of  proof. 

2.  Had  there  been  no  such  defect  of  proof,  it  does  not  appear 
that  in  this  case  the  plaintiff  would  have  been  entitled  to  com- 
pensation. The  principle  established  by  the  decree  in  the  case 
of  JoUi/e  V.  HUe,  1  Oarr.  829  (1  Am.  Dec.  619),  seems  to  me  to 
be  perfectly  correct,  and  imply  that  the  warranty  tacitly  an- 
nexed to  every  contract,  that  the  thing  bought  or  sold,  shall 
correspond  with  the  representation  made  of  it  at  the  time  of 
concluding  the  contract  between  the  parties,  is  neither  waived 
nor  destroyed  by  the  insertion  of  the  words  **  more  or  less,"  in 
a  contract  for  the  sale  of  lands  by  a  specific  number  of  acres,  if 
an  error,  beyond  what  may  reasonably  be  imputed  to  the  varia- 
tion of  instruments,  or  other  similar  causes,  be  afterward  dis- 
covered* But  where  the  real  contract  is  to  sell  a  tract  of  land, 
as  it  may  contain,  more  or  less,  fully  understood  to  be  so  be- 
tween the  parties,  those  words,  more  or  less,  imply  a  waiver  of 
the  warranty  as  to  the  specific  quantity,  on  the  part  of  the 
buyer,  and  an  agreement  on  the  part  of  the  seller  not  to  demand 
more  than  the  fixed  price,  although,  on  the  one  hand,  there 
should  be  an  excess,  or,  on  the  other,  a  deficiency  in  the  quan- 
tity supposed;  both  parties  being  willing  to  abide  by  such  pre- 
sumptive or  probable  evidence  of  the  quantity  as  they  were  then 
possessed  of,  but  of  which  neither  pretends  to  have  an  accurate 
and  perfect  knowledge,  and  which  neither  insists  upon  as  a 
condition  annexed  to  the  purchase  or  sale,  which  in  the  other 
case  is  supposed  to  be  done  and  to  be  reciprocal. 

In  this  case,  the  contract  was  drawn  by  the  purchaser,  and 
was  founded  upon  a  proposal  moving  from  him  to  the  seller, 
who  lived  remote  from  the  land,  and  possibly  knew  no  more  of 
it  than  was  expressed  in  the  patent^  whilst  the  purchaser,  whom 
it  joined,  might  be  presumed  to  have  such  a  knowledge  of  it  as 
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to  enable  him  to  form  a  competent  judgment  of  its  gross  yalue, 
without  regard  to  the  specific  quantity  which  the  tract  might 
contain.  The  cTidence  which  seems  to  haye  been  relied  on  by 
both  parties  was  the  patent,  which  being  nearly  fifty  years  old» 
might,  as  is  not  unosualy  be  supposed  to  comprehend  a  larger 
quantity  within  the  lines  than  was  expressed  in  the  patent. 
The  buyer  was  probably  induced,  from  this  circumstance,  to 
take  the  tract  in  gross,  and  the  seller  made  no  reserve  or  con- 
dition  of  further  compensation  in  case  of  an  excess.  The 
answer  positively  denies  that  the  sale  was  at  a  certain  rate  per 
one  hundred  acres,  and  insists  that  it  was  for  a  fixed  price. 
This  is  not  contradicted  by  any  testimony,  and  corresponds  with 
the  agreement  drawn  by  the  purchaser  himself;  and  thus  clearly 
brings  the  case  within  the  latter  principle  established  by  the 
decree  in  JoUi/e  y.  EUe,  1  Am.  Dec.  619.  Besides,  the  defend- 
ant states  an  offer,  which  is  not  denied,  made  by  himself  to 
Pendleton,  upon  hearing  that  the  land  fell  short  of  the  quan- 
tity in  the  patent,  to  cancel  the  contract,  which  Pendleton  re- 
fused; and  which  proves  that  he  was  not,  in  fact,  deceived  or 
dissatisfied  with  his  purchase.  The  purchaser  lived  ten  years 
after  the  contract,  and  near  two  years  after  the  judgment  against 
him,  without  any  attempt  to  obtain  relief  from  a  court  of  equity 
for  this  supposed  deception;  and,  probably,  during  the  whole 
time  was  enjoying  the  benefit  of  his  purchase  by  cultivating  the 
lands. 

8.  As  to  the  third  point,  it  is  not  suggested  that  the  defend- 
ant had  refused  to  make  a  deed  for  the  land,  pursuant  to  his 
agreement;  but  only  such  a  one  as  Pendleton  insisted  on.  The 
general  relief,  therefore,  does  not  appear  to  have  this  object  in 
contemplation;  but  if  it  be  thought  proper  to  amend  the  decree 
so  far,  I  have  no  objection. 

BoAKE,  J.  If  the  decision  of  this  case  had  turned  solely  upon 
the  written  agreement  of  the  thirtieth  of  September,  1878, 1 
should  probably  have  been  of  opinion,  under  the  principle 
laid  down  by  this  court  in  the  decree  in  the  case  of  JoUife  v. 
Eile,  1  Am.  Dec.  619;  that  the  appellant  was  entitled  to  an 
abatement  for  the  suggested  deficiency  (when  proved  to  exist) 
beyond  ''what  might  be  reasonably  imputed  to  small  errors 
from  variations  of  instruments  or  otherwise;"  and  this  is  the 
rather  because  that  agreement  does  not  profess  to  relate  to  a 
*'  tract  of  one  thousand  and  one  hundred  acres,  more  or  less," 
but  to  "one  thousand  and  one  hundred  acres  of  land,  more  or 
less." 
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But  the  appellants^  not  satisfied  to  rest  on  this  foundation, 
have  asserted  in  their  bill  a  pro  rata  contract;  and  have  called 
on  the  appellee  to  say^  whether  such  was  not  the  real  nature  of 
the  one  in  question.  This  inquiry,  under  the  decision  afore- 
said, it  was  competent  for  the  appellants  to  make. 

The  answer  of  the  defendant,  substantiallj  responsiye  to  the 
bill  in  this  respect,  refutes  this  idea  by  stating  a  communication 
preceding  the  final  consummation  of  the  contract,  whereby  the 
appellants'  testator  agreed  to  take  the  risk  of  deficiency  upon 
himself.  It  is  true  Mr.  Bowie  states  that  he  was  privy  to  the 
whole  conversation  on  the  subject,  and  heard  nothing  said  about 
a  deficiency;  but  negatiye  proof,  unsupported  by  other  testi- 
mony, or  by  circumstances,  is  insufiicient  to  outweigh  the  evi- 
dence of  the  answer.  The  agreement  itself  does  not  come  in 
aid;  for,  howeyer  it  may  be  in  point  of  construction  and  legal 
operation,  it  affords  no  eyidence  of  the  sense  of  the  parties 
hayiog  been  opposite  to  that  relied  on  in  the  answer;  and  it  is 
worthy  of  remark  that  the  appellee  has  also  relied  on  it  as 
operating  in  his  fayor. 

Neither  are  there  any  dreumstances  haying  any  favorable 
effect  in  the  appellants'  favor;  they  are  rather  the  other  way, 
such  as  Pendleton's  contiguity  to,  and  probable  knowledge  of 
the  land,  and  the  distant  residence  of  the  appellee  from  it. 

I  think,  therefore,  that  the  chancellor  was  right  in  the  main 
principle  of  the  decree;  but  that  he  ought  to  have  decreed  a 
title  to  the  land,  subject  to  the  abatement  in  quantity  as  afore- 
said, on  payment  of  the  purchase-money,  instead  of  dismissing 
the  bill.  I  take  this  opportunity  to  say  that  I  accord  with  the 
judge  who  preceded  me  in  his  understanding  of  the  decree  in 
the  case  of  JoUife  v.  HUe,  Mj  dissent  in  that  case  from  the 
opinion  of  the  court  arose,  not  from  any  dissent  in  relation  to 
the  principle  as  stated  in  the  decree  governing  this  decision, 
and  as  now  explained,  but  from  my  not  understanding  the  con- 
tract in  that  case  to  have  been  as  understood  by  the  majority  of 
the  court. 

Fleming,  J.  The  written  agreement  is  so  plain  that  it  is  im- 
possible that  either  party  could  have  misunderstood  it.  The 
words  are  express  that  eleven  hundred  acres,  more  or  less,  were 
sold  without  any  stipulation  for  deficiency  or  excess.  Ck)nse- 
quently  neither  of  the  parties  could  have  expected  any  allow- 
ance upon  those  grounds.  Although  eleven  hundred  acres  are 
mentioned,  it  is  manifest  that  those  were  used  as  terms  of  de- 
scription and  not  of  warranty;  for  the  understanding  was  that 
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one  should  sell  and  the  other  pnrohase  the  tract  for  three  htu> 
dred  and  thirty  pounds,  whatever  might  be  the  nnmber  of  aerea 
contained  in  it,  with  regard  to  which  each  party  probably  made 
his  own  calculation.  The  written  language  of  the  contract, 
therefore,  ought  to  gorem;  for  there  is  not  the  slightest  evidence 
of  the  supposed  stiptdation  for  thirty  pounds  per  hundred  acres, 
nor  of  any  fraud  or  concealment.  On  the  contrary,  Pendlet(m^ 
the  purchaser,  who  lived  adjoining  the  land,  and  therefore  had 
a  better  opportamily  of  forming  a  conjecture  as  to  the  quantity 
than  the  seller,  who  lived  at  a  distance,  was  the  writer  of  the 
contract;  and  with  all  these  advantages  on  his  side  he  has  stated 
that  the  sale  was  of  eleven  hundred  acres^  more  or  less,  without 
any  qualification,  thereby  evincing  his.  own  impression  that 
neither  excess  nor  deficiency  was  to  be  compensated.  It  is, 
consequently,  lilce  the  case  of  JoUife  v.  Sie^  which  was  not  in« 
consirtent  with  Quesnd  v.  TFocdli^,  as  the  latter  was  a  case  of 
fraud.  I  am,  therefore,  of  opinion  that  the  purchaser  was  not 
entitled  to  any  deduction  from  the  price  on  account  of  the  de- 
ficiency; but  the  api>ellee  ought,  on  receiving  the  purdiase 
money  with  interest  and  costs,  to  convey;  and  the  decree  in  not 
providing  for  it  vras  so  far  erroneous. 

Cabbdiotoh,  J.  I.admit  that  the  defendant  cannot,  by  his 
answer  affirming  a  new  matter,  swear  himself  into  an  interest; 
and  that  as  far  as  the  answer  in  the  present  case  is  not  respon- 
sive to  the  bill,  it  is  to  be  disregarded,  as  the  new  matter  is  not 
supported  by  evidence.  But,  in  some  respects,  the  answer  is 
responsive  to  the  bill;  andto  that  extent  it  must  be  contradicted 
by  two  witnesses,  or  one  witness  and  strong  circumstances,  or 
it  will  prevail  Examine  the  case  under  that  view.  The  bill 
refers  to  the  written  contract  expressly,  but  charges  that  the 
sale  was  at  the  rate  of  thirty  pounds  per  hundred  acres,  and 
that  the  written  memorandum  is  not  according  to  the  actual 
contract.  The  answer,  on  the  other  hand,  refers  to  the  written 
agreement  also  as  containing  the  actual  contract,  and  denies 
that  the  sale  was  at  the  rate  of  thirty  pounds  per  hundred  acres. 
The  parties,  then,  are  at  issue  upon  those  points;  and  so  far  the 
answer  is  responsive  to  the  bill,  and  must  be  contradicted  ac- 
cording to  the  rules  of  evidence  in  equity,  or  it  will  be  conclu- 
sive. But  there  is  no  such  evidence.  For  Bowie,  the  only 
material  witness  for  the  plaintiff,  says:  that  the  contract  was,  as 
it  is  stated  in  the  writing,  drawn  by  Pendleton;  and  although  he 
adds  that  he  always  considered  that  Stewart  was  to  make  a  good 
title,  he  neither  explains  what  he  meant  by  a  good  title,  gives 
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turxj  reason  for  the  opinion,  nor  states  anything  to  have  passed 
between  the  parties  indicative  of  a  contract  different  from  the 
writing,  or  from  which  any  fiaud  or  concealment  on  the  part  of 
Stewart  can  be  inferred.  Indeed  the  reverse  is  presumable;  for 
as  Pendleton  lived  adjoining  the  land,  he  was  probably  better 
acquainted  with  the  boundaries  and  the  area  they  contained, 
than  Stewart,  who  lived  at  a  distance  and  was  a  stranger  to  both. 
In  this  situation  of  things  the  contract  was  made,  importing 
upon  the  face  of  it  that  there  was  to  be  no  compensation  on 
either  side  for  deficiency  or  excess;  for  it  states  expressly  that 
the  land  was  sold  for  eleven  hundred  acres,  more  or  less,  and  at 
the  fixed  price  of  three  hundred  and  thirty  pounds.  Under  this 
view  of  the  case  it  was  a  mere  bargain  of  hazard,  and  falls  pre- 
cisely within  the  principles  laid  down  by  the  majority  of  the 
judges  in  JoUi/e  v.  EUe^  which,  as  has  been  observed,  was  not 
inconsistent  with  Quemel  v.  Woodlief,  the  latter  having  turned 
upon  the  fraud.  The  decree,  therefore,  is  right  in  the  main; 
but  it  ought  not  to  have  dismissed  the  bill  without  decreeing  a 
conveyance  of  the  land  upon  payment  of  the  purchase-money 
with  interest  and  costs;  and  to  that  extent  it  should  be  cor- 
rected. 

Lyons,  President.  My  sentiments  upon  questions  of  this  kind 
were  delivered  at  large  in  the  case  of  JoUi/e  v.  ffUe,  1  Call, 
301  (1  Am.  Dec.  519).  I  then  thought,  as  I  still  do,  that  the 
words,  more  or  less,  standing  alone,  were  subject  to  restrictions, 
and  that  when  a  considerable  deficiency  occurred,  there  should 
be  relief,  because  it  afforded  evidence  of  mistake,  on  both  sides; 
but  that  a  small  deficiency,  arising  from  the  variation  of  instru- 
ments or  other  causes,  should  be  disregarded.  In  the  present 
case,  therefore,  I  think  there  should  be  relief ;  but,  as  the  rest 
of  the  judges  differ  from  me  in  opinion  upon  that  point,  al- 
though they  concur  that  the  bill  ought  not  to  have  been  dis- 
missed, as  the  land  should  be  conveyed  upon  payment  of  the 
purchase-mouey  and  interest,  the  decree  is  to  be  reversed,  and 
a  conveyance  directed  upon  those  terms,  agreeable  to  the  fol- 
lowing entry : 

"  The  court  is  of  opinion  that  the  appellants  are  not  entitled 
to  any  deduction  from  the  price  of  the  land  in  the  bill  men- 
tioned, on  account  of  the  deficiency  in  the  quantity  of  eleven 
hundred  acres  expressed  in  the  patent  granted  to  Thomas  Dil- 
lard,  referred  to  in  the  proceedings  by  reason  of  its  interference 
vnth  prior  patents,  or  prior  better  titles  of  others,  holding  lands 
adjoining  thereto,  it  appearing  satisfactorily  to  this  court,  from 
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the  whole  evidence  arising  from  the  faill,  answer,  and  exhibits, 
in  ibis  cause,  to  have  been  the  intention  of  the  parties,  and  so 
fully  understood  between  them,  that  the  appellee  only  intended 
to  sell  to  the  testator  of  the  appellants  his  right  under  the  said 
patent,  to  the  entire  tract  granted  thereby,  as  containiog  eleyen 
hundred  acres,  more  or  less,  not  warranting  it  to  contain  any 
certain  quantity;  and,  therefore,  he  was  not  bound  to  make 
good  the  deficiency  of  eleyen  hundred  acres,  if  any  such  appear 
on  a  new  surrey;  but  that  the  appellee  ought  to  convey  the  said 
tract  of  land,  according  to  the  said  agreement,  to  the  appellants, 
or  to  the  person  or  persons  entitled  to  the  same,  under  the  will 
of  their  testator,  James  Pendleton,  deceased,  on  his  receiving 
the  full  amount  of  the  purchase-money  due,  with  interest,  and 
the  cost  of  a  suit  recovered  by  him  in  Uie  district  court  of  Fred- 
ericksburg, against  the  said  James  Pendleton  in  his  lifetime, 
for  the  recovery  thereof,  and  that  the  said  decree  is  erroneous 
in  not  directing  such  conveyance  to  be  made  on  the  terms  afore- 
said; therefore  it  is  decreed  and  ordered  that  the  said  decree  be 
reversed,  etc. 

In  Caidwettr.  Craig^  21  Giatt  137»  dedded  in  1871,  *the  case  iBihns  re- 
fenred  to  by  Staples,  J. :  "  The  prinaiple  upon  which  this  case  was  decided 
is,  that  where  the  real  contract  is  to  sell  a  tract  of  land  as  it  may  contain, 
more  or  less,  folly  understood  to  be  so,  the  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss  by  deficiency  or  excess  in  the  number  of  acres  eontem^ 
plated; "  and  on  page  140,  the  same  judge,  citing  the  principal  case,  says: 
"8uch  language  cannot,,  upon  any  fair  and  reasonable  construction,  be  un- 
derstood as  a  positive  affinnation  of  quantity.  That  it  is  to  be  regarded 
as  a  mere  matter  of  description,  and  not  of  itself  giving  the  character  ol  the 
contract,  is  settled." 

This  case  is  also  cited  in  BUttingv.  BtaUy^  1  Boh»  801 


Bedford  v.  Hickman. 

[6Call,S86.] 

TltAUD  IN  Respect  to  QuAimrr  of  Land  Sold.  —Where  a  contract 
"was  made  for  the  sale  of  nine  hundred  acres  of  land,  more  or  less,  and 
the  tract  found  to  contain  only  seven  hundred  and  sixty-five  acres,  the 
purchaser  will  be  relieved  in  equity,  it  appearing  that  the  seller  knew 
of  the  deficiency  at  the  time  of  the  sale,  but  did  not  disclose  it. 

Appeal  from  the  high  court  of  chancery.  The  facts  "were: 
Hickman  filed  his  bill  in  the  county  court,  praying  for  an  in- 
junction against  a  judgment  recovered  against  him  by  Bedford 
on  a  bond  for  six  hundred  and  fifty  pounds.     The  bill  stated, 
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that  the  bond  "was  giyen  in  part  payment  for  a  tract  of  land  sold  to 
Hickman  by  Bedford,  as  containing  nine  hundred  acres,  more 
or  less;  that  since  the  purchase,  the  plaintiff,  Hickman,  has 
diBcoyered,  that  by  survey  the  tract  contained  seven  hundred 
and  sixfcy-five  acres,  and  by  original  deeds  only  seven  hundred 
and  five;  that  defendant  knew  of  this  deficiency  at  the  time 
of  sale,  while  plaintiff  was  ignorant  thereof;  that  defend- 
ant had  the  original  deeds  in  his  possession,  and  was  advised 
by  one  Taylor  at  the  time  of  the  sale,  that  plaintiff  should  be 
informed  of  the  difference;  that  defendant,  with  intent  to  de- 
fraud, refused  to  tell  plaintiff  thereof,  and  wished  Taylor  to 
suppress  the  original  deeds. 

The  answer  denies  the  fraud  and  the  request  to  suppress  the 
deeds;  avers  that  he  sold  the  lot  to  plaintiff  for  more  or  less, 
and  offered  to  survey  the  tract  for  plaintiff,  who  chose  to  take 
it  as  for  nine  hundred  acres;  and  states  that  defendant  purchased 
the  land  from  one  James  Bedford  as  containing  nine  hundred 
acres. 

Copies  of  the  bond,  the  deed  under  which  defendant  claimed, 
wherein  the  land  was  estimated  at  nine  hundred  acres,  more  or 
less,  and  the  original  deeds  describing  the  land  as*  containing 
seven  hundred  and  nine  acres,  were  exhibited  at  the  trial. 

The  depositions  of  two  witnesses  stated  that  Taylor  said  he 
was  requested  by  Bedford  to  suppress  the  original  deeds,  and 
that  was  the  reason  Taylor  did  not  show  them  to  Hickman.  It 
also  appeared  in  evidence,  that  defendant  had  the  deeds  in  his 
possession  prior  to  the  contract,  so  that  he  was  supposed  to 
have  known  their  contents;  and  that  he  represented  to  plaintiff 
that  the  lands  were  always  held  for  nine  hundred  acres  by  de- 
fendant's forefathers.  Of  ten  receipts  for  quit-rents  of  the 
premises,  four  were  as  for  taxes  on  seven  hundred  and  nine 
acres,  and  six  on  nine  hundred  acres.  One  witness  testified 
that  he  did  not  think  defendant  knew  the  quantity,  or  desired 
the  suppression  of  the  deeds. 

The  county  court  granted  a  perpetual  injunction,  which  was 
affirmed  by  the  high  court  of  chanceiy;  and  from  this  decree  of 
affirmance  the  defendant  appealed  to  this  court. 

Randolph,  for  the  appellant,  contended  that  no  fraud  was 
proved;  that  Hickman  was  bound,  the  sale  being  of  property 
containing  a  certain  number  of  acres,  more  or  less. 

CaU,  for  the  appellee,  urged  that  Bedford  should  have  made 
known  to  Hickman  the  contents  of  the  original  deeds;  that  to 
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make  a  bargain  of  hazard  bindings  it  is  neoessazy  that  all  the 
droamstanceB  ahould  be  disdoaed,  otherwise  the  parties  do  not 
contraot  on  equal  terms:  JoUife  t.  Site,  1  Gall,  801  (1  Am.  Deo. 
619). 

By  Court,  Ltons,  President.  Decree  afiSrmed. 

See  Pendleton  v.  Stewart,  ante,  583,  and  see  note  to  Boetwiek  t.  Lewie,  amte, 
SO,  "where  it  is  shown  onder  "what  circumstancee  a  misrepresentation  in  re- 
spect to  quantity  of  land,  will  be  actionable. 


Braxton  v.  Coleman. 

When  Imfbovementsnot  Subject  to  Dower.— The  owner  of  a  tract  of 
land  sold  it  with  a  mill  thereon.  The  mill  was  subsequently  carried 
away  and  another  built  on  the  same  site.  A  third  miU»  upon  a  more 
extensive  plan,  was  afterward  built  The  vendor's  widow  was  held  to 
be  entitled  to  dower  in  the  land  only  and  not  in  the  milL 

Appeal  from  the  court  of  chancery.  Carter  Braxton,  during 
his  marriage,  sold  a  mill  with  fifty  acres'  of  land  attached  to  it; 
the  mill  was  subsequently  carried  away  by  a  freshet,  as  was 
another,  built  afterward  on  the  same  ground.  A  third  mill, 
upon  a  more  extensive  plan,  was  then  built  by  the  purchaser. 
After  Braxton's  death  his  widow  claimed  dower  in  the  mill,  but 
the  chancellor  decreed  that  she  was  not  entitled  to  it. 

Warden,  for  the  appellant,  that  the  widow  was  entitled  to 
dower  in  the  mill,  cited  Baron  db  Feme,  90,  92;  Co.  Litt.  81. 

By  CouBT.  The  court  is  of  opinion  that  the  appellant  is  not 
entitled  to  dower  in  the  mill,  which  was  built  by  the  purchaser, 
subsequent  to  the  date  of  his  purchase;  but  that  she  is  entitled 
to  be  endowed  of  the  site  of  the  mill,  and  the  fifiy  acres  of  land 
thereto  attached,  in  possession  of  the  appellee,  estimated  by 
the  commissioners  appointed  in  this  cause,  to  be  of  the  value  of 
fifteen  dollars  per  annum:  Harg.  Co.  Litt.  82,  note  8;  Perk. 
sect.  828;  2  Bac.  Ab.  868;  and,  therefore,  the  appellee  is  to  be 
decreed  to  pay  to  the  appellant  five  dollars  per  annum,  be- 
ginning from  the  commencement  of  this  suit  and  continuing 
during  her  life,  in  Ueu  of  her  dower  in  the  said  mill  and  fif^ 
acres  of  land,  with  right  to  enter  in  case  of  default  of  payment 
for  forty  days  after  demand  made,  and  with  liberty  to  apply  to 
the  high  court  of  chancery  for  future  directions  concerning  the 
same. 
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The  entiy  on  the  order  book  was  as  follows:  '*  The  court  is 
of  opinion  that  the  appellant  is  entitled  to  dower,  in  the  site  of. 
the  mill  with  the  fifty  acres  of  land  thereto  attached,  in  the 
possession  of  the  appellee,  estimated  by  the  commissioners,  in 
their  report  in  the  proceedings  of  this  cause,  to  be  worth  fifteen 
.dollars  per  annum;  and  that  there  is  error  in  so  much  of  the 
[decree  aforesaid  as  relates  to  the  said  mill  and  land.  There- 
fore it  is  decreed  and  ordered  that  so  much  of  the  said  decree, 
as  is  above  stated  to  be  erroneous,  be  reversed  and  annulled, 
and  that  the  appellee  pay  to  the  appeUant  her  costs  by  her 
expended  in  the  prosecution  of  her  appeal  aforesaid  here.  And 
this  court  proceeding  to  make  such  decree  in  lieu  of  that  part 
of  the  decree  aforesaid  before  reversed,  as  the  said  court  of 
chancery  should  have  pronounced,  both  decree  and  order,  that 
the  appellee  pay  to  the  appellant  five  dollars,  as  rent  for  each 
year  since  the  commencement  of  this  suit,  for  and  during  her 
life,  in  Ueu  of  her  dower  in  the  said  mill  and  fifty  acres  of  land, 
reserving  to  the  appellant  a  right  to  enter  on  and  take  posses- 
sion of  her  dower  in  and  thirds  of  the  said  mill  and  fifty  acres 
of  land,  in  case  of  the  non-payment  of  all  the  rent  which  may 
be  due,  when  a  final  decree  is  made  by  the  said  superior  court 
of  chancery  in  the  cause,  within  such  time  as  the  decree  shall 
direct;  or  in  case  the  future  rents  shall  not  be  paid  annually, 
or  within  forty  days  after  they  or  any  of  them  become  annually 
due  and  demanded;  and  liberty  is  reserved  to  the  parties  to 
apply  to  the  said  court  of  chancery  for  further  directions  as  to 
etilarging  the  times  of  payment  in  cases  of  accident,  or  as  to 
other  matters  concerning  the  same/' 


Enolb  v.  Burns. 

[5  0all,468.] 

Equitablb  Estoppel— Cokcealment  of  TiTiiB.»Wbere  a  man  stands 
by  and  aeea  another  parchasing  land  to  which  he  has  a  prior  claim,  and 
does  not  disclose  his  title,  his  lenoealment  is  a  fraud,  which  i^ill  forfeit 
hb  title. 

Bill  for  specific  performance.  Engle,  by  will  dated  twelfth 
Januaiy,  1760,  devised  as  follows:  *^  Touching  such  worldly 
estate  wherewith  it  hath  pleased  Qod  to  bless  me  in  this  life,  I 
give,  devise  and  dispose  of  the  same  in  the  following  mannez 
and  form:  It  is  my  will,  and  I  do  order,  that,  in  the  first  place, 
all  my  just  debts  and  funeral  charges  be  paid  and  satisfied. 

Am.  Dso.  Vol.  Il^St 
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«  *  «  «  *  J  gi^Q  jjj^^  jjjy  well-beloTed  son,  Michael 
.Engle,  one  hundred  acres  of  land,  adjoining  Joseph  Darke  and 
John  Humphrey's  land.  And  the  plantation  I  now  liye  on,  I 
give  and  bequeath  the  same  to  Mary,  my  beloved  wife,  during 
her  natural  life,  and,  at  my  wife's  decease,  the  said  plantation 
to  be  equally  divided  between  my  beloved  sons,  John  Engle, 
George  Engle,  and  William  Engle." 

On  the  twentieth  of  December,  1787,  Michael  Engle  sold  the 
tract  of  one  hundred  acres  of  land  to  William  Bums,  and  gave 
him  the  title  bond  conditioned  **  that,  if  the  above  bounden 
Michael  Engle,  or  his  heirs,  executors,  administrators,  do  and 
shall  well  and  truly  convey  and  assign,  or  cause  to  be  conveyed 
and  assigned,  unto  the  above-named  William  Bums,  his  heirs 
or  assigns,  a  good  right  in  fee  simple  unto  a  certain  tract  of 
land  lying  and  being  in  the  aforesaid  county  and  state,  joining 
the  lands  of  John  Humphreys  and  William  Bums,  containing 
one  hundred  acres  more  or  less,  it  being  the  land  on  which  the 
said  Michael  now  dwells,  on  or  before  the  third  Tuesday  in 
February  next,  free  and  clear  of  all  incumbrances  whatsoever, 
then  the  above  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue." 

Previous  to  this,  Michael  Engle  had  sold  the  land  to  Philip 
Engle,  who  was  aware  of  the  contract  between  Bums  and 
and  Michael  Engle  for  the  purchase;  but  he  never  disclosed 
the  fact  of  his  ovm  contract  to  Bums,  and  the  latter  paid  the 
greater  part  of  the  purchase-money  before  he  knew  of  this  con* 
tract.  • 

The  answer  of  the  defendant,  Philip  Engle,  to  the  bill,  stated 
that,  on  the  fifteenth  of  October,  1787,  he,  through  one  Darke, 
purchased  the  life-estate  of  Michael  Engle  in  the  land,  paid 
part  of  the  purchase-money  down,  and  since  paid  the  remain- 
der, except  about  twenty  pounds;  and  took  a  deed  for  the  land 
in  1788.  He  denied  any  knowledge  of  the  bargain  between  the 
plaintiff  and  his  brother,  Michael,  although  he  had  heard  of 
one;  but  this  was  not  until  after  his  purchase,  and  considerable 
payments  had  been  made. 

The  answer  of  Michael  Engle  stated  that  he  sold  the  land  to 
the  plaintiff  for  the  consideration  mentioned;  that  subsequently 
Philip  Engle  and  Darke,  who  was  to  have  part  of  the  land,  told 
the  defendant  that  Bums  meant  to  cheat  him,  and  that  he  had 
better  sell  the  land  to  them,  which  he  did  accordingly,  Darke 
paying  him  twenty  half  Joannes  and  a  mare  valued  at  one 
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hundred  dollars;  bat  he  does  not  recollect  the  dates  of  the  trans* 
actions. 

The  county  court  decreed  a  conyeyance  of  the  land  to  the 
plaintiff,  and  the  defendant  appealed  to  the  court  of  chanceiy, 
where  the  decree  was  reyersed  in  part,  and  from  this  latter 
decree,  Engle  appealed  to  the  court  of  apx>eals. 

Bandolph,  for  the  appellant. 

WUliafM  A  Wickham,  corUra. 

TuoKBB,  J.  Bums  brought  a  bill  in  chanoeiy  in  Berkeley 
county  court  against  Michael  Engle  and  Philip  Engle,  setting 
forth,  that  in  1787,  he  purchased  of  Michael  a  tract  of  land  now 
claimed  by  Philip,  at  the  rate  of  forty  shillings  an  acre,  Penn- 
sylyania  money;  for  which  he  paid  down  forty-nine  pounds  fiye 
shillings;  and,  at  the  same  time,  gaye  his  bond  for  one  hun- 
dred and  thirteen  pounds,  payable  in  September,  1788.  And 
that  he  bath  paid  Michael,  on  account  of  the  purchase,  sixty- 
eight  pounds  nineteen  shillings  and  eightpence,  Pennsylyania  cur- 
rency, and  is  ready  to  pay  the  balance  upon  receiying  a  right 
to  the  land;  which  the  defendant  engaged  to  make  him,  as  will 
appear  by  a  bond  dated  the  twentieth  of  December,  1787,  exe- 
cuted by  Michael  for  the  aboye  purpose,  to  which  he  refers,  and 
prays  it  may  be  made  a  part  of  his  bill.  That  notwithstanding 
Philip  was  well  acquainted  with  his  purchasing  the  land  from 
Michael  in  a  fair  and  honest  manner,  and  knew  of  his  paying 
money  on  account  of  the  purchase,  the  defendants  combining 
together  to  deceiye,  iujure  and  cheat  him  out  of  the  land,  by 
buying  and  selling  the  same;  the  defendant  Michael  gaye,  to 
the  other  defendant  Philip,  a  deed  for  the  same,,  which  is  of 
record.  All  which  is  contrary  to  equity,  etc.  The  bill,  there* 
fore,  requires  that  the  parties  may  answer  the  premises  fully, 
and  more  particularly  may  set  forth,  whether  the  defendant 
Michael  did  not  sell  the  land  to  the  complainant  for  the  sum 
stated,  and  with  the  knowledge  of  the  defendant  Philip? 
whether  the  complainant  did  not  pay  the  consideration  men- 
tioned in  the  bill,  with  the  knowledge  of  Philip?  whether  a 
bargain  between  the  defendants  did  not  take  place  subsequent 
to  his  purchase?  and  whether  Michael  did  not  giye  Philip  a 
deed  for  the  land?  And  prays  for  a  conyeyance,  and  general 
relief. 

The  defendant,  Philip,  answers,  that  on  the  fifteenth  of  Oo 
tober,  1787,  Colonel  Darke,  in  the  presence  and  at  the  request 
of  Philip,  purchased  the  land  of  Michael,  then  in  Michael's  pos« 
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session,  and  to  which,  as  he  is  advised,  IGohael  had  an  estate 
for  life,  and  that  himself  was  entitled  to  the  reyersion  in  fee, 
nnder  his  father's  wiU,  to  which  he  refers  as  part  of  his  answer, 
at  the  price  of  forfcy  shillings  PennsylTsnia  currency  per  acre, 
and  did  actuallj  then  and  there  pay  to  Michael  part  of  the 
purchase-money,  but  how  much  he  does  not  precisely  remem- 
ber; and  expressly  chaiges  that  the  whole  purchase-money,  ex- 
cept about  twenty  pounds  PennsylTania  currency,  is  since  paid  to 

Michael:  that  Michael  on  the day  of ,1788,  in  compliance 

with  his  bazgain,  conyeyed  the  land  to  the  defendant,  Philip. 
That  he  does  not  certainly  know  of  any  bargain  between  Bums 
and  Michael  for  the  land;  that  he  has,  indeed,  heard  there  was 
a  bazgain,  but  never  heard  the  particulars;  and  expressly  denies 
he  eyer  heard  one  word  about  it  until  some  time  after  his  own 
bargain  with  and  considerable  payments  made  to  Michael;  and 
as  expressly  ayers  that  neither  he,  nor  Darke  for  him,  ever 
made  but  one  bazgain,  which  was  on  the  fifteenth  of  October, 
1787,  and  denies  all  oombination,  and  concludes  with  a  general 
trayerse. 

It  may  saye  some  trouble,  in  the  future  discussion  of  this 
cause,  to  remark,  that  the  only  charge  of  fraud  cohtainied  in  the 
bill  against  Philip  Engle,  or  put  in  issue  by  it,  is  that  he  bought 
the  land  of  Michael  Engle;  got  from  him  a  deed  for  it,  after  the 
complainant  had  agreed  for  the  purchase;  and  paid  a  part  of 
the  consideration  money  with  full  knowledge  of  those  circum- 
stances. But  the  answer  contains  a  full  denial  of  both  of  those 
facts,  and  alleges  a  bargain  made  by  Darke  on  behalf  of  Philip, 
and  payment  of  part  of  the  purchase  money  more  than  two 
months  before  the  date  of  Buzns's  bargain,  or  the  payment  of 
any  money  by  him  to  Michael.  The  substantial  point  which  is 
thus  put  in  issue  is  the  priority  of  the  contracts;  the  dates  of 
which  are  precisely  fixed;  the  one  by  the  bond,  which  is  made 
part  of  the  bill;  the  other  by  the  answer.  The  date  of  Bums's 
contract  is  not  denied  or  put  in  issue;  nor  is  it  alleged  in  the 
bill  that  any  previous  agreement,  sanctioned  by  the  payment  of 
money,  or  by  any  other  act,  ever  took  place  between  the  parties. 
The  subject  of  inquiry  then  is,  whether  Philip's  bazgain  was,  in 
fact,  prior  to  the  twentieth  of  December,  1787,  and  if  so,  whether 
it  was  a  bonajide  transaction  between  the  parties  ? 

Upon  this  point  I  shall  examine  the  evidence. 

William  Darke  says  that  after  an  unsuccessful  overture  to 
Michael  to  purchase  the  land  on  a  former  occasion,  the  latter 
came  to  his  house,  and  told  him  he  would  let  him  have  it  for 
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less  iban  he  had  before  asked;  that  either  on  the  fourteenth  or 
fifteenth  of  October,  1787,  he  bargained  for  the  plantation,  and 
thinks  he  then  told  Michael  that  it  was  for  his  brother  Philip, 
and  that  he  mnst  make  him  a  deed  for  it;  at  which  time  he  paid 
a  part  of  the  purchase-money,  and  was  to  pay  the  rest  in  April 
following;  that  Michael  was  to  take  a  wagon  with  three  horses 
in  part  payment,  and  the  balance  in  money;  that  some  consid- 
erable time  afterward  he  heard  that  Michael  had  sold  the  land 
to  Bums;  that  on  his  return  from  Alexandria,  after  the  last 
mentioned  period,  he  paid  Michael  a  further  sum  of  money, 
and  in  a  few  days  or  weeks  after,  he  receiyed  the  whole,  except 
a  small  part  left  to  pay  a  debt  to  Col.  Morrow; ,  that  the  bond 
he  took  of  Michael  for  a  conveyance  of  the  land  was  made  to 
Philip  Engle,  and  that  if  he  remembers  right,  he  was  a  witness 
to  it;  that  the  bond  was  giyen  up  to  Michael  when  he  made  the 
deed;  that  he  has  not,  nor  ever  had,  any  interest  in  the  land, 
and  that,  although  he  did  beUeve,  from  reports,  that  Michael 
had  made  some  bargain  with  Bums,  he  always  heard,  and  be- 
lieved it  waa  after  he  had  sold  it  to  him,  the  said  Darke. 

A  receipt  dated  the  fifteenth  of  October,  1787,  from  Michael 
Engle  to  William  Darke  for  part  of  the  price  of  this  land  sold 
him,  and  an  order  from  Darke  in  Michael's  favor  for  four  dol- 
lars paid  by  Heniy  Bedinger,  are  among  the  exhibits;  the  date 
of  this  order  is  by  Bedinger  fixed  on  the  said  fifteenth  of  Oc- 
tober, 1787,  and  that  he  paid  the  same,  as  appears  from  his 
day  book.  The  receipt  is  substantiated  by  the  depositions  of 
Michael  Bigerly,  Thomas  Johnson,  and  John  Hendricks,  and 
corroborated  by  the  testimony  of  Michael  McCabe.  Thomas 
Johnson  also  states  that  about  the  middle  of  October,  1787, 
Michael  Engle  came  to  Darke's  house,  where  he  then  was  at 
work,  and  asked  him  if  he  could  make  him  a  suit  of  clothes, 
and  said  that  he  had  sold  his  plantation  to  Darke,  about  two 
months  after  the  vritness  heard  he  had  sold  it  to  Bums.  And 
John  Darke  says  that  Michael  Engle  told  him  of  the  sale  to  his 
father,  about  the  same  time. 

To  rebut  this  testimony,  arising  not  only  from  the  positive 
aveiment  in  Philip  Engle's  answer  in  a  point  responsive  to  the 
bill,  and  to  the  veiy  gist  of  the  suit,  but  from  collateral  circum- 
stances in  evidence,  as  well  as  direct  testimony,  there  is  not  in 
the  record  a  single  piece  of  testimony,  or  any  circumstance 
whatsoever,  that  I  have  been  able  to  discover,  except  the  an- 
swer of  Michael  Engle  (which  is  not  evidence  against  Philip, 
although  it  contains  strong  evidence  for  him,  as  to  the  payment 
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of  twenty  half  Joannes),  and  the  vague  reference  to  the  year 
1787,  in  the  deposition  of  Bobert  Lowry.  I  am,  therefore,  per- 
fectly satisfied  that  Darke's  bargain  with  Michael  Engle  was 
actually  in  October,  1787;  that  he  bona  fide  paid  almosfc  the 
whole  of  the  purchase-money;  that  Bum's  bargain  was  subse- 
quent to  that  period,  it  being  concluded  on  the  twentieth  of 
December,  1787,  but  not  before.  And  consequently  that  the 
complainant  has  no  equity  against  Philip  Engle  upon  this  point. 
The  actual  priority  of  Darke's  purchase  being  thus,  as  I  appre- 
hend, fully  established,  I  shall,  before  I  proceed  to  the  point 
insisted  upon  by  the  counsel  for  Burns,  viz.:  that  Philip  Engle 
had  made  himself  liable,  by  countenancing  the  fraud  of  liCchael, 
make  one  inquiry,  namely:  Had  Bums,  at  any  time,  notice  of 
Darke's  prior  purchase? 

John  Engle  states  that  William  Bums  asked  him  something 
concerning  the  purchasing  of  some  land  of  Michael  Engle,  and 
he  told  Bums  that  Michael  had  no  right  to  sell  the  land  which 
Bums  was  about  to  purchase;  that  he  saw  the  parties  together 
some  time  after,  and  heard  Bums  again  propose  purchasing 
land  from  Michael;  that  Michael  gave  the  deponent  an  order 
on  Bums  for  ten  dollars,  which  he  refused  to  pay,  saying  that 
when  they  concluded  the  bargain  he  would  pay;  which  con- 
.versation  happened  some  months  after  Darke's  purchase  for 
Philip. 

If  this  fact  be  trae,  Bums,  and  not  Philip  Engle,  was  guilty 
of  fraud,  by  endeavoring,  in  an  underhand  manner,  to  purchase 
from  Michael  what  he  had  notice  was  already  sold  to  Philip; 
and,  in  that  case,  the  maxim,  that  he  that  doth  iniquity  shfdl 
not  have  equity,  comes  home  to  Bums. 

I  shall  now  consider  the  second  point  insisted  on  by  the  ap- 
pellees, viz:  That  although  Philip  Engle's  purchase  should  be 
prior  in  time  to  that  of  Bums's,  his  conduct  in  concealing  his 
own  pui*chase,  and  aiding  Michael  in  drawing  money  from  Bums 
in  payment  for  the  land,  was  fraudulent  as  to  Bums,  whose 
title,  for  that  reason,  is  preferable  in  equity. 

The  rule  laid  down  in  the  text  of  1  Fonbl.  161,  is  that  where 
a  man  who  has  a  title,  and  knows  of  it,  stands  by  and  either 
encourages,  or  does  not  forbid  the  purchase,  he  shall  be  bound, 
and  all  claiming  under  him,  by  it;  and  this  seems  to  be  a  just 
punishment  for  his  concealing  his  right,  by  which  an  innocent 
man  is  drawn  iu  to  lay  out  his  money. 

The  rule  thus  laid  down  supposes  the  party  to  be  present  at, 
or  connusant  of,  the  treaty  in  which  the  fraud  is  practised,  and 
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encouraging  the  purchaser  either  in  express  terms^  or  by  silence 
and  concealment  of  his  own  title,  to  proceed  in  the  purchase; 
and  the  cases  of  Hobba  v.  Notion^  1  Yem.  136;  Hvun»deny.  Chey- 
ney,  2  Id.  150,  which  is  the  strongest  case  there  cited;  Draper 
V.  Borlace,  2  Id.  370;  Amoi  v.  Briscoe,  1  Ves.  Sen.  95;  Baw  v. 
Bote,  2  Vem.  239;  and  Berrirford  v.  MUvoard,  2  Atk.  49,  cited 
in  support  of  the  rule,  all  proceed  upon  those  grounds.  In 
Btckett  V.  Cordley,  1  Bro.  857,  Lord  Thurlow  says:  This  court 
never  binds  a  third  person,  but  where  there  is  notice  of  a  treaty; 
and  in  BxyUson  y.  Bhodea,  2  Yem.  554,  where  a  mortgage  being 
asked  by  the  agent  of  a  person  about  to  lend  money  on  an  es- 
tate, whether  he  had  any  incumbrance  on  it,  answered  he  had 
not,  the  lord  keeper  ordered  it  to  be  tried  at  law,  whether  the 
agent  told  the  mortgagee  that  his  employer  was  about  to  lend 
money  on  the  estate.  In  9  Mod.  86,  the  party  stood  by  and  suf- 
fered a  fraudulent  treaty  to  go  on.  In  Glare  and  the  Earl  of 
Bedford,  an  infant,  nearly  of  fall  age,  was  bound  because  he 
engrossed  the  deed.  That,  says  Lord  Thurlow^  was  upon  the 
principle  that  he  knew  of  the  transaction.  In  MocaUa  y.  MwT' 
gatroyd,  1  P.  Wms.  393,  the  first  mortgage  was  witness  to  the 
second  mortgage,  and  was  therefore  postponed.  So  in  BerriS" 
ford  y.  Milward,  2  Atk.  49,  with  this  additional  circumstance, 
that  he  promised  the  mortgagor  to  rely  on  his  personal  security. 
There  is  no  case  in  the  books,  says  Lord  Thurlow,  but  where 
the  party  to  whom  the  fraud  was  imputed  was  connusant  of  the 
treaty  in  which  the  fraud  was  practiced.  In  StUea  v.  Cotoper,  8 
Atk.  692,  where  a  remainderman  in.  tail  had,  for  six  or  seyen 
years,  receiyed  rent  upon  a  lease  for  sixty-one  years,  made  by 
his  father,  who  was  only  tenant  for  life,  during  which  time  the 
tenant,  at  his  own-  expense,  had  greatly  improyed  the  premises, 
the  court  declared  that  when  a  remainderman  lies  by,  and  suf- 
fers the  lessee  or  assignee  to  rebuild,  and  does  not  by  his 
answer  deny  that  he  had  notice  of  it  (as  Philip  Engle  does  in 
this  case),  all  these  circumstances  together  will  bind  him  from 
controyerting  the  lease  afterward. 

The  rule  laid  down  in  1  Fonbl.  162,  note  n,  as  cited  from 
Fox  y.  Mackrelh,  2  Bro.  Ch.  Cas.  420,  is  thus:  If  a  man,  by  the 
suppression  of  a  truth  which  he  was  bound  to  communicate,  or 
by  the  suggestion  of  a  falsehood,  be  the  cause  of  prejudice  to 
another,  who  had  a  right  to  a  full  and  correct  representation  of 
the  fact,  his  claim  shall  be  postponed  to  that  of  the  person 
whose  confidence  was  induced  by  his  representation. 

Haying  already  said  that  I  am  fully  satisfied  that  Darke's  con- 
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traoi  in  behalf  of  Philip  Engle,  oondaded  with  his  knowledge, 
and  at  his  request,  was  at  least  two  months  prior  to  the  contract 
between  Michael  Engle  and  Burns.  If  it  shall  appear  from  the 
evidence,  that  Philip  Engle  either  stood  by  and  encouraged,  or 
being  present,  did  not  forbid  Burns's  purchase,  or  disclose  bis 
own  claim;  or  that  beiug  applied  to  by  Bums,  or  any  one  on 
his  behalf,  to  know  whether  he  had  any  claim  or  title,  as  Bums 
intended  to  make  the  purchase  if  no  prior  title  or  bargain 
existed,  be  did  either  deny  that  he  had  any  prior  claim,  or  con- 
ceal the  bargain  made  in  his  behalf  by  Darke,  from  the  knowl- 
edge of  Bums,  such  conduct  would  bring  him  within  one  or 
both  of  these  rules;  and  if  charged  in  the  bill,  and  put  in  issue 
and  proved,  will  postpone  his  claim  to  that  of  Bums. 

But  I  can  find  no  such  allegation  in  the  bill,  the  charge  in 
which  is  confined  to  his  supposed  fraud  in  obtaining  the  lands 
in  pursuance  of  a  bargain  made  subsequent  to  that  of  Bums. 
These  charges  are,  in  their  essence,  as  materially  different  as  a 
charge  of  horse-stealing  in  an  indictment,  and  a  charge  of  con- 
cealing a  horse  thief.  And  to  my  apprehension,  evidence  of 
the  one  in  support  of  the  other  of  these  charges,  is  equally  in- 
admissible, as  if  the  prosecutor  of  the  supposed  horse  thief 
were  to  offer  evidence  to  support  the  charge  that  he  had  received 
the  principal  felon  in  his  house.  And  if  the  maxim  be  true,  that 
fraud  shall  never  be  presumed,  but  must  be  proved,  I  presume 
that  it  is  equally  necessary  it  should  be  specially  charged  in  the 
bill,  that  the  defendant  may  deny  it  by  averment;  for  otherwise, 
the  fact  of  notice  or  of  fraud,  vnll  not  be  in  issue :  Mitf .  216.  And 
would  it  not  be  a  breach  both  of  law  and  equity,  to  condemn  a 
man  in  a  heavy  penalty,  for  a  fraud  disclosed  in  evidence,  but  not 
charged  or  put  in  issue  by  the  pleadings  between  the  parties? 
Suppose,  for  example,  the  fraud  that  is  disclosed  in  the  evi- 
dence, be  proved  only  by  one  witness.  If  the  defendant  had 
been  charged  with  this  fraud  in  the  most  direct  terms  by  the 
bill,  and  had  answered  and  denied  the  charge  with  proper  aver- 
ments in  his  answer,  the  defendant  could  never  have  been  con- 
demned upon  this  evidence.  But  if  we  dispense  with  this  strict- 
ness in  the  pleadings,  a  defendant  can  never  be  safe,  because 
he  may  be  condemned  on  collateral  evidence  of  a  fraud,  with 
which  not  having  been  charged,  he  could  not  know  it  was 
necessary  to  defend  himself  against  it. 

But  if  it  be  supposed  that  this  fraud  is  charged  in  the  bill, 
then  it  is  as  clearly  denied  by  the  answer,  which  expressly 
denies  all  fraud  and  combination,  and  concludes  with  traversing 
all  the  matter  alleged  in  the  bill.    Then  how  is  it  proved  ? 
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There  is  not  one  tittle  of  evidence  to  show  that  there  was 
ever  any  oommanication  between  Philip  Engle  and  Bums, 
about  the  land,  either  before  or  at  the  timQ  of  the  bargain,  or 
any  application  from  Bums,  or  any  person  on  his  behalf,  to 
Philip  for  information,  or  any  denial  or  concealment  of  his 
claim  at  any  time  whatsoever,  unless  such  concealment  (for 
there  is  not  a  shadow  of  proof  of  a  denial),  be  inferred  from  the 
evidence  of  Q^orge  Bums,  who  says  that  some  time  before 
Michael  Engle  removed  from  this  country,  be  and  Philip  came 
to  the  house  of  Bums  and  wanted  flour,  or  some  other  articles 
(but  whether  he  obtained  them  or  not,  he  does  not  say).  That 
Bums  observed  to  them  that  he  was  frequently  paying  sums 
which  he  might  forget;  to  which  Philip  replied  that  he  Imew  of 
some  money  (not  saying  how  much),  which  Bums  had  paid 
Michael  in  Martinsburg,  and  the  witness  understood  it  was  in 
payment  of  land  which  Michael  had  sold  Bums.  This  witness 
could  not  remember  the  year  in  which  this  conversation  hap* 
pejied;  but  Frederick  Blue  speaks  of  Michael's  going  to  Bums 
for  a  bairel  of  flour  about  the  first  of  May,  1788,  which  possibly 
was  the  same  time;  and,  if  so,  about  four  months  after  Bumtf 
had  made  his  bargain  for  the  land. 

This  is  the  only  evidence  in  the  record,  direct  or  indirect, 
between  Philip  Eugle  and  Bums.  It  is  not  in  proof  that  Bums 
at  that  time  paid  a  farthing,  or  supplied  Michael  with  the  flour, 
or  any  other  article  to  that  amount.  Taking  the  evidence  as  it 
relates  to  the  money  paid  at  Martinsburg  to  Michael,  it  does 
not  appear  but  that  Michael  might  have  told  him  of  it,  or  that 
he  might  have  known  it  from  a  thousand  other  sources,  without 
being  present  at  the  payment;  nor  does  the  amount,  whether  a 
shilling  or  ten  pounds  or  any  other  sum,  appear  in  any  part  of 
the  evidence. 

Is  it  possible,  upon  this  evidence,  to  bring  the  conduct  of 
Philip,  upon  this  occasion,  within  eitiier  of  the  rules  which  I 
have  cited  from  Fonblanque  ?    I  think  it  impossible  to  do  so. 

But  let  it  be  supposed  that,  instead  of  this  vague  and  un- 
certain' testimony,  the  evidence  had  been,  that  Philip  went 
with  Michael  to  the  house  of  Bums,  and  that  Bums  had  paid 
Michael,  in  the  presence  of  Philip,  ten  pounds — Philip  all  the 
while  concealing  his  claim  to  the  land.  What  is  the  measure 
of  punishment  which  equity  would  decree  against  Philip  in 
such  a  case,  he  being  before  that  time  a  bona  fide  purchaser 
without  notice,  and  for  a  valuable  consideration  paid  for  the 
land?    Would  equity,  for  this  act  of  concealment,  decree  that 
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be  sbould  lose  his  land,  although  worth  a  thonsand  or  ten 
thousand  pounds? 

If  equity  would,  in  such  a  case,  decree  such  a  punishment,  I 
should  think  that  she  would  hereafter  abandon  her  claim  to 
the  title  of  mild.  Her  punishments,  on  the  contrary,  may  be 
considered  as  far  exceeding  those  of  our  present  or  former 
penal  code.  If  Philip  Engle  had  robbed  him  on  the  highway, 
or  had  broken  open  his  bouse  in  the  daytime  and  had  stolen  bis 
money,  our  criminal  courts  would  now  inflict  a  punishment 
comparatively  light  to  that  of  a  forfeiture  of,  perhaps,  all  his 
lands.  Such  a  punishment  would  not,  according  to  tiie  princi- 
ples of  our  law,  be  according  to  the  degree  of  the  fault  and  the 
estate  of  the  defendant. 

Let  it  be  remembered  that  I  am  now  considering  the  case  of 
the  concealment  as  it  relates  to  this  time  four  months  after  the 
bargain,  and  to  the  subject  then  in  hand — the  payment  of  a 
sum  of  money. 

The  most  that  equity  could  do,  under  those  circumstances, 
would  be  to  decree  that  money  to  be  repaid,  with  interest;  and 
to  make  Philip  liable  for  it  in  case  Michael  should  not  be  able 
to  do  it. 

Such,  then,  as  it  respects  Philip,  is  the  utmost  that  this  court 
would  decree  against  him  had  the  fraud  been  put  in  issue  and 
proved.  If  he  has  any  money  of  Michael's  in  his  hands,  that 
ought  to  be  paid  over  to  Burns;  and  the  court  might  proceed 
to  decree  him  further  relief  against  Michael.  Of  this,  however, 
it  will  probably  be  unnecessary  to  say  more. 

My  opinion  is  that  the  chancellor's  decree  should  be  reversed; 
that  the  bill  be  totally  dismissed  as  to  Philip,  with  costs;  and 
that  the  court  might  make  such  a  decree  against  Michael,  as  to 
afford  the  complainant  all  the  relief  against  him  that  it  may  be 
in  the  power  of  the  court  to  afford  him.  In  this  opinion  I  am 
the  more  confirmed  by  the  deposition  of  John  Engle  (which  I 
have  already  noticed),  who  says  that  he  told  Bums  of  Darke's 
bargain  for  the  land  before  Burns  agreed  with  Michael  for  it. 
From  that  moment  he  was  chargeable  with  the  fraud  which  he 
now  imputes  to  Philip. 

BoANE,  J.  In  the  view  I  have  taken  of  this  case,  it  is  unneces* 
sary  to  inquire  minutely  whether  the  purchase  of  Philip  Engle, 
or  that  of  Bums,  was  prior  in  point  of  time  ?  I  think,  however, 
that  throwing  out  of  the  case  the  answer  of  Michael  Engle,  and 
the  testimony  derived  from  him,  the  testimony  preponderates 
in  favor  of  the  priority  of  Philip  Engle's  purchase.     Nor  do  I 
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deem  it  material  to  inquire  at  what  time  the  purchase  of  Bums 
became  known  to  Philip  Engle,  or  whether,  at  such  time,  he, 
Philip  Engle,  had  paid  the  whole  of  his  purchase  money,  or 
not?  This  I  go  upon,  that  he,  Philip  Engle,  claiming  by  pur- 
chase from  Michael  Engle,  stood  by,  and  concealed  his  pur- 
chase ;  suffered  Bums  to  go  on,  without  objectioD,  and  con« 
elude  his  purchase.  Nay,  more,  was  active  in  leading  Bums  on 
to  pay  up  his  purchase-money.  To  make  the  case  still  stronger, 
he,  Philip  Engle,  received,  as  it  were,  a  consideration  for  one 
of  these  payments  by  Bums,  he  being  thereby  released  from  a 
suretyship  for  Jilichael  Engle.  The  testimony  of  George 
Bums  shows  that  Philip  Engle  encouraged  Burns  to  pay  money 
on  account  of  the  land  in  an  address  to  Bums  himself.  I  say 
on  account  of  tl^e  land,  because  it  is  neither  shown  nor  pre- 
tended that  any  money  was  due  from  him  on  any  other  account. 
The  evidence  of  Cteorge  Bums  is  clear  enough,  that  the  money 
was  paid  on  account  of  the  land.  The  word  ''understood" 
must  be  taken  to  be  an  understanding  at  that  conversation,  and 
for  the  parties  themselves.    The  testimony  of  Slaughter  and 

Lowry  shows  that  Philip  Engle  was  instrumental  in  proctur- 

ing  such  payments  from  Bums; '  and,  if  Bums  were  not  actually, 
present  at  the  time,  it  is  immaterial,  if  he  had  a  knowledge  of 
such  conduct  on  the  part  of  Philip  Engle,  as  implied  his  assent 
to  his  (Bums)  purchase,  and  a  waiver  of  his  own.  The  ground 
on  which  a  man  is  bound,  who  has  a  title,  and  stands  by,  and 
either  encourages  or  does  not  forbid  a  purchase,  or  the  comple- 
tion of  a  purchase  (for  I  make  no  distinction  between  the  two),' 
is,  that  of  an  implied  assent  to  such  purchase:  1  Fonbl.  151. 
This  assent  is  as  much  to  be  inferred  from  the  encouragement 
to  pay  a  small  sum,  as  the  whole  purchase-money;  for  the  pur- 
chaser inferring  such  assent  from  such  payment,  may  reason- 
ably go  on  thereafter  to  complete  his  purchase.  To  protect  the 
first  purchaser  from  the  effect  resulting  from  such  partial  pay- 
ment, it  is  incumbent  on  him  to  show  an  intermediate  prohibi- 
tion of  payments  on  his  part,  or  retraction  of  such  assent.  This 
is  not  done  in  the  present  case;  and  whatever  conclusion  may 
result  from  the  other  depositions,  that  of  George  Bums  will 
sustain  the  appellee  on  this  principle.  If  under  this  principle, 
a  penalty  or  punishment  results  to  the  person  encouraging,  by 
his  concealment,  it  is  better  that  it  should  fall  on  him  than  on 
an  innocent  man,  thus  drawn  in,  by  him,  to  lay  out  his  money; 
it  is  immaterial,  in  the  eye  of  equity,  whether  injuiy  has  arisen 
from  a  suggestion  of  falsehood,  or  1<he  concealment  of  truth 
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from  a  party  having  a  right  to  a  oommuxuoation  thereof.  In  a 
case  like  the  one  before  ns,  the  person  induced  or  encouraged 
has  certainly  a  right  to  be  informed  of  the  daim  or  right  of  the 
adverse  party,  if  it  be  intended  to  be  relied  on. 

These  principles  are  too  self-evident  to  need  the  support  of 
particular  decisions.  Such,  however,  I  apprehend,  may  be 
readily  found. 

The  conduct  of  Philip  Engle,  thus  tending  in  conjunction 
with  Michael  Engle  to  defraud  a  third  person,  being  more  than 
a  mere  concealment  of  facts  which  ought  to  be  disclosed,  and 
producing  the  actual  benefit  to  Philip  Engle,  which  is  before 
mentioned,  ought  to  be  discountenanced  in  a  court  of  equity. 
It  actually  ratified  the  purchase  of  Bums,  though  subsequent 
to  his  own  purchase. 

It  now  remains  to  inquire  whether  Bums,  by  these  acts, 
acquired  a  life  estate,  or  an  estate  in  fee,  in  the  premises  in 
question  ?  If  Michael  Engle  took  a  fee  under  his  father's  will, 
it  is  unnecessary  to  inquire  whether  or  not  the  reversion  of 
Philip  Engle  would  have  passed  to  Bums  by  this  conduct  of 
Philip  Engle,  on  a  8upi>osition  that  he,  Michael  Engle,  took 
only  a  life  estate.  This  latter  inquiry  is  susceptible  of  various 
views,  but  perhaps  need  not  be  discussed.  If  decided,  it 
ought,  perhaps,  clearly  to  appear  whether  Philip  Engle  un- 
doubtedly understood  Bums  as  having  purchased  the  fee  from 
Michael  Engle;  for,  if  not,  if  only  a  life  estate  was,  or  reason- 
ably might  have  been  understood  by  him  to  be  purchased,  it 
was  not  only  unnecessary  for  him  to  have  disclosed  his  claim 
to  the  reversion,  but  a  forfeiture  of  such  reversion  by  him  for 
the  concealment,  would  both  seem  too  rigorous  in  a  court  of 
equity,  and  also,  perhaps,  be  going  beyond  the  principle  per- 
vading these  cases,  namely,  that  the  purchase  of  the  person  en- 
couraged or  induced,  is  ratified.  The  case  of  Watson  v.  Powell^ 
3  Oall,  306,  seems,  however,  to  render  this  inquiry  unneces- 
sary, and  to  settle  the  question  that  Michael  Engle  took  under 
his  father's  vrill,  and  could  consequently  convey  a  fee.  What- 
ever opinion  I  might  have  as  to  that  case  considered  as  a  new 
one,  however  I  might  be  disposed  to  doubt  whether  any  great 
stress  should  be  laid  in  inferring  the  intention  of  a  testator 
from  mere  words,  of  course,  from  the  formulary  expressions  of 
the  scrivener,  from  words  which  exist  in  all  wills  whatsoever, 
and  which  would  therefore  prevent,  in  almost  all  cases  what- 
ever, any  such  thing  being  conveyed  by  will  as  an  estate  for 
life,  except  such  estate  b^  expressly  limited  therein.    (I  speak 
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now  without  refexenoe  to  the  act  of  1786.)  I  deem  myself 
bound  by  that  deGision,  and  shall  not  attempt  to  disturb  it.  It 
is  a  veiy  great  evil  that  the  rules  of  property  should  be  perpet- 
ually fluctuating  and  uncertain. 

As  to  the  matters  put  in  issue  in  this  case,  the  bill  calls  on 
the  defendant  to  say  whether  he.  Bums,  did  not  pay  his  pur- 
chase-money with  the  knowledge  of  Philip  Engle?  This  is  a 
point  to  which  Philip  Engle  does  not  choose  to  axiswer;  but  it 
is  certainly  charged  in  the  bill,  and  put  in  issue,  and  is  the 
turning  point  in  the  cause. 

As  to  an  express  charge  of  fraud,  it  is  enough  to  charge  fraud, 
by  charging  circumstances  which  involye  fraud.  There  is  some 
little  obscurity  in  the  bill  upon  this  subject  with  relation  to  the 
words  **  and  that  by  the  knowledge  of  Philip  Engle,"  whether 
they  are  referable  to  the  previous  or  subsequent  question  (here 
a  reference  was  had  to  those  questions,  from  the  record):  I  infer, 
howeyer,  that  they  refer  to  the  former,  because  such  words 
would  be  absurd,  if  applied  to  the  succeeding  question. 

As  to  John  Engle's  deposition  it  does  not  appear  from  it  that 
Bums,  when  he  purchased,  knew  of  Philip  Engle's  purchase. 

My  opinion,  therefore,  is  that  the  appellant  do  conyey  the 
land  aforesaid  to  the  appellee,  and  deliver  up  possession  thereof, 
and  account  for  the  profits. 

Flehino,  J.  Michael  Engle,  without  the  least  regard  to  prin- 
ciple, first  sold  the  land  to  Darke  on  behalf  of  Philip  Engle; 
and  'afterward  to  Burns;  who  was  imposed  upon  both  by 
Michael  and  Philip.  For  Philip  knew  of  the  sale  to  Bums;  was 
present  when  part  of  the  purchase-money  was  paid;  and  indus- 
triously concealed  his  own  prior  contract.  The  consequence  is, 
that  Philip's  claim  must  be  postponed  to  that  of  Bums' s.  For 
if  a  man  stands  by,  and  sees  another  purchasing  land  to  which 
he  has  a  prior  clidm,  and  does  not  disclose  it,  his  concealment 
is  a  fraud,  which  forfeits  his  title:  1  Fonbl.  Eq.  151;  I  am, 
therefore,  of  opinion,  that  there  should  be  a  conveyance  of  the 
land  to  Bums. 

Cabbington,  J.  Philip  Engle  connived  at  the  sale  to  Bums; 
and  was  present  when  several  payments  were  made,  without 
disclosing  his  own  claim,  which  must  therefore  be  postponed  to 
that  of  Bums's.  For  the  concealment  was  a  fraud,  which  for- 
feited his  title.  I  think,  therefore,  that  there  should  be  a  de- 
cree for  a  conveyance  of  the  land  to  Bums. 

Lyons,  President.  Bums  is  entitled  to  a  decree  for  a  convey** 
ance  of  the  land;  and  the  following  is  to  be  the  entry: 
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**  The  court  is  of  opinion,  that  so  much  of  the  decree  of  the 
high  court  of  chancery,  as  reverses  that  part  of  the  decree  of 
the  county  court,  which  ordered  the  appellant  to  couTej  the 
land  in  controversy  in  fee-simple  to  the  appellee,  and  directed 
that  he  should  only  convey  all  the  right  in  the  land  and  premises 
which  he  derived  from  the  defendant  Michael  Engle,  to  the 
appellee,  is  erroneous;  that  the  said  decree  of  the  high  court  of 
chancery  is  also  erroneous  in  this,  in  not  directing  an  account 
to  be  taken  of  the  moneys  stipulated  to  be  paid  by  the  appellee 
for  the  purchase  of  the  said  land,  and  actually  paid  by  him, 
that  a  decree  may  be  made  thereupon  according  to  equity,  for 
the  benefit  of  the  appellant  so  far  as  he  shall  appear  entitled 
thereto;  but  that  there  is  no  error  in  the  residue  of  the  said  de- 
cree. Therefore,  it  is  decreed  and  ordered,  that  so  much  of  the 
said  decree  of  the  high  court  of  chancery,  as  is  hereby  declared 
erroneous,  be  reversed,  and  annulled;  that  the  appellant  forth- 
with convey  the  said  land  to  the  appellee  in  fee-simple,  with 
warranty  against  himself,  and  M  persons  claiming  under  him; 
that  he  also  forthwith  deliver  possession  thereof  to  the  appellee; 
that  an  account  be  directed  to  be  taken  of  the  purchase-money 
aforesaid,  for  the  benefit  of  the  appellant,  so  far  as  he  shall  ap- 
pear entitled  thereto,  according  to  equity;  that  the  land  afore- 
said be  held  subject  to  any  balance  which  may  be  found  due  to 
the  appellant;  that  the  rest  of  the  said  decree  of  the  high  court 
of  chancery  be  a£Srmed;  and  that  the  appellant  pay  to  the  ap- 
pellee, as  the  party  more  substantially  prevailing  in  this  court, 
his  costs  by  him  about  his  defense  in  this  behalf  expended." 


Bbandeb  v.  Justices. 

[5  Call,  648.] 

AiANDAHUS  TO  Pebform  A  PUBLIC  DuTY.  —  Where  a  duty  to  erect  a 
bridge  waa  imposed  upon  the  county  court  by  statute,  a  mandamus  is 
the  proper  remedy  to  compel  that  court  to  erect  a  bridge  across  a  pub- 
lic road. 

Mandamus  to  compel  the  coimty  court  to  erect  a  bridge  across 
a  public  road.  This  duty,  among  others,  was  imposed  on  the 
county  court  by  statute,  and  the  principal  question  in  the  case, 
was  as  to  the  right  to  issue  the  mandamus  compelling  the 
county  court  to  discharge  its  duty  in  this  respect;  the  reasons 
offered  against  the  application  for  mandamus  were:  1.  That  if 
the  plaintiff  had  a  right  to  redress;  he  had  a  different  specific 
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legal  remeij  by  appeal  or  supersedeas;  2,  That  an  order  of  the 
county  court  refusiiig  to  let  the  repairs  of  the  bridge,  was  made 
in  the  exercise  of  their  judicial  authority,  and  for  this  reason 
the  court  had  no  power  to  award  the  mandamus.  From  the 
decision  refusing  the  mandamus,  Biander  appealed  to  the  court 
of  appeals. 

ffay  and  Wtctham,  for  the  appellant  contended,  that  manda- 
mus was  a  proper  remedy,  notwithstanding  he  had  a  right  of 
appeal:  3  Bl.  Com.  110;  2  Str.  1082;  3  Bac.  Ab.  534,  535;  1  Bl. 
Bep.  640;  3  B.  L.  Com.  65.  The  court  being  bound  to  build 
the  bridge,  and  the  law  being  peremptory ,  there  was  nothing  left 
to  the  discretion  of  the  court,  and  even  if  it  lay  in  their  discre- 
tion, they  were  compellable  by  mandamus  to  exercise  it  properly: 
4  Burr.  2188.  Whereyer  there  is  a  public  duty  to  perform,  and 
the  individual  who  ought  to  perform  it  will  not,  a  writ  of  man- 
damus lies.  The  authority  of  the  county  court  was  not  judicial, 
but  a  mere  power  to  do  a  particular  thing,  which  not  having  been 
exercised  when  it  ought,  a  mandamus  to  compel  the  exercise  was 
a  proper  remedy.  Brander  was  not,  strictly  speaking,  a  party 
to  the  decision  in  the  county  court,  and  therefore  could  not  ap- 
peal as  a  matter  of  right. 

Bartdolph,  conira.  The  county  court  had  a  discretion  in  the 
matter,  and  consequently  their  judgment  was  conclusive,  un- 
less some  abuse  be  shown.  The  question  was  judicial;  and  a 
mandamus  does  not  lie  to  a  point  of  record:  1  T.  B.  404;  3 
Com.  Dig.  28. 

The  party  might  have  appealed,  and  therefore  a  mandamus 
did  not  lie  because  he  had  another  remedy. 

TvoKSB,  J.  That  the  district  court  erred  in  refusing  the  man« 
damns  for  the  reason  assigned  by  them,  if  t  had  before  enter- 
tained a  doubt,  it  would  have  been  removed  by  the  authority 
cited  by  Mr.  Hay,  from  Co.  litt.  89,  a.  That  in  every  judg- 
ment there  must  be  three  persons:  Actor ^  Beus  et  Judex,  The 
second  person,  a  defendant,  was  wanting  in  this  case;  and, 
therefore,  in  my  opinion,  the  order  of  the  court  was  no  judg- 
ment. Consequently,  that  order  was  not  made  by  the  court  in 
the  exercise  of  their  judicial  authority;  but  in  another  character, 
to  wit,  as  commissioners  of  police  for  the  county. 

Our  constitution,  arts.  13, 15,  gives  the  county  courts  authority, 
and  imposes  duties  foreign  from  those  of  a  judicial  nature. 
They  are  to  recommend  militia  officers,  justices  of  the  peace, 
sheriffs  and  coroners,  trv  the  executive.     The  law  imposes  on 
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ihem  a  mnltihide  of  duties  of  the  same  nature.  Thej  are  to 
lay  oat  loads,  build  bridges,  aatborize  ferries  in  oertain  oases; 
permit  the  erection  of  mills,  license  tayem-keepers,  build  coort- 
honses,  jails,  etc.;  and  finally  to  impose  a  levy  upon  the  liabili- 
ties in  their  counties  for  the  purpose  of  defraying  all  expenses 
incurred  by  the  court,  under  the  authority  of  any  law.  These 
are  the  functions  of  commissioners  of  police,  and  not  of  a  judi- 
cial court.  The  first  reason  assigned  for  cause  why  a  mandamus 
should  not  issue,  is  not  more  satisfactory  to  me  than  the  second; 
and  although  the  district  court  haye  not  assigned  that  also  as 
a  ground  of  their  refusal,  I  think  it  ought  to  be  noticed. 

**  Any  person  thinking  himself  aggrieved  by  the  judgment,  or 
sentence,  of  any  county  court,  in  any  action,  suit  or  contest 
whatever,  where  the  debt  or  damages  is  of  a  certain  value;  or 
where  the  title  or  boimds  of  land  shall  be  drawn  in  question; 
or  the  contest  shall  be  concerning  mills,  roads,  etc.,  may  ap- 
peal." This  clause,  it  is  contended,  gave  the  appellant  a  remedy 
by  appeal.  I  conceive  not.  Here  was  no  contest,  no  party  de- 
fendant, no  opposer  of  the  motion.  The  words  action,  suit,  or 
contest,  run  through  the  whole  clause.  There  must  be  one  or  the 
other  to  give  a  right  to  appeal  from  the  judgment  or  sentence  ol 
the  court.  A  motion  not  opposed  does  not  constitute  either  an 
action,  suit,  or  contest,  except  in  some  particular  cases  provided 
for  by  law,  and  founded  upon  notice  to  a  pariy  against  whom, 
or  against  whose  interest,  the  motion  was  made.  As  in  cases 
of  motions  upon  replevin  and  forthcoming  bonds,  and  others  of 
a  similar  nature.  In  those  cases  there  is  a  defendant  so  made 
by  the  notice;  and,  if  he  fails  to  appear,  judgment  goes  against 
him  by  default  for  want  of  appearance.  There  is  no  parallel 
between  such  motions  and  that  we  are  now  considering. 

The  vnit  of  mandamus  was  introduced  to  prevent  disorder 
from  a  failure  of  justice  and  defect  of  police.  It  ought,  there- 
fore, to  be  used  upon  all  occasions  where  the  law  has  estab- 
lished no  specific  remedy;  and  where,  according  to  justice  and 
good  government,  there  ought  to  be  one:  8  Burr.  1267.  The 
legislature,  in  the  act  concerning  roads,  have,  in  one  case,  ex- 
pressly provided  for  its  use.  In  others  of  like  nature,  where  no 
other  specific  remedy  can  be  had,  it  ought  to  be  granted. 

But  the  party  applying  for  a  writ  of  mandamus  is  not  entitled 
to  it,  unless  a  proper  case  be  previously  shown  to  the  satis&o- 
tion  of  the  court.  The  case  suggested  to  the  district  court,  as 
appears  from  the  rule  to  show  cause,  was,  I  conceive,  such  a 
case;  but,  if  the  matter  contained  in  the  bill  of  exceptions  may 
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be  relied  on  as  fanushing  a  true  state  of  the  case,  there  was  not 
only  a  sappresdon  of  truth,  but  an  absolute  suggestio  falti  con- 
tained in  the  suggestion  to  the  district  court  for  the  rule.  The 
road,  from  the  record  exhibited  in  the  bill  of  exceptions,  does 
not  appear  to  be  a  public  road,  nor  a  road  leading  to  the  court- 
house of  the  county,  which  must  be  a  public  road  (and  which 
the  justices  are  bound  to  open  and  to  keep  open  and  in  repair), 
but  a  mere  private  way  to  and  from  the  appellant's  mill. 

The  mill,  by  the  terms  of  the  law,  must  have  had  a  bridge 
over  the  pier-head,  flood-gates,  or  any  waste  cut  through  or 
round  the  dam,  built  and  kept  in  repair  at  the  expense  of  the 
owner,  and  not  of  the  counfy,  even  if  a  public  road  had  been 
established  across  the  dam.  But  the  road  (as  far  as  appears  by 
the  record)  was  established  only  to  and  from  the  margin  of  the 
creek,  and  not  across  it.  There  is  no  record  to  show  that  there 
ever  was  a  bridge  built  at  the  expense  of  the  county,  or  after- 
ward accepted  by  the  court,  as  a  public  bridge.  The  motion  to 
the  county  court  was  to  repair,  not  to  erect  a  new  bridge,  or 
accept  the  one  already  built.  It  was  a  mere  private  easement; 
and  Brander  might  as  well  have  called  upon  the  court  to  repair 
the  road  over  his  dam,  as  over  this  bridge.  The  plaintiff,  we 
are  told  by  the  bill  of  exceptions,  proposed  to  examine  wit- 
nesses, then  in  the  district  court,  in  support  of  his  application 
for  a  mandamus.  That  court  would,  in  my  opinion,  have  erred 
egregiously,  had  it  gone  into  the  examination  of  witnesses. 
Boads,  mills,  bridges,  etc.,  being  established  by  matter  of 
record,  matter  of  record  only  could  be  admitted  to  prove 
whether  the  bridge  was  a  public  or  private  bridge.  And  if  no 
other  matter  of  record  was  produced  than  that  contained  in  the 
bill  of  exceptions,  I  am  of  opinion  that  the  district  court  ought 
to  have  refused  the  mandamus.  The  bill  of  exceptions  proves 
these  records  to  have  been  offered  and  read  to  the  court,  and 
although  I  am  of  opinion,  for  the  reasons  before  given,  that  the 
court  ought  not  to  have  refused  the  mandamus,  for  the  cause 
assigned  in  their  judgment,  yet  that  their  refusal  was  right 
npon  the  merits,  as  shown  by  the  bill  of  exceptions. 

BoANB,  J.  Although  I  concur  with  Judge  Tucker  in  the  gen- 
eral course  of  his  reasoning,  yet  I  think  proper  to  make  a  few 
remarks  upon  certain  facts  of  the  case. 

The  judges  below  appear  to  have  denied  their  own  jurisdic- 
tion in  cases  of  this  kind;  but  the  eighth  section  of  the  act  of 
assembly  concerning  roads,  provides  for  a  mandamus  expressly, 
and  therefore  the  district  court  was  clearly  wrong  upon  that 

▲ic  Dso.  Yots.  U-39 
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point.  Bat  with  respect  to  the  facts  of  the  case,  the  records 
show  that  the  road  on  each  side  •extended  to  the  h9mch  only, 
without  crossing  it,  so  that  the  intervening  space  was  no  part 
of  the  road,  had  it  even  been  a  public  one;  and,  therefore,  there 
was  no  ground  to  apply  for  the  erection  of  a  bridge  oyer  it,  at 
the  expense  of  the  county. 

But  in  order  to  get  over  this  objection,  it  was  urged  that 
Jackson  first,  and  Brander  afterward,  was  appointed  overseer 
of  the  road.  This,  however,  instead  of  helping  the  case,  shows 
that  the  road  was  never  considered  as  a  pubUo  one;  for  no 
other  hands  were  assigned  to  the  repair  of  it,  but  those  of  the 
owners  of  the  mill ;  which  proves  that  nobody  else  was  interested 
in  it.  Parol  evidence  would  have  been  improper,  because  the 
regular  proof  in  such  cases  are  matters  of  record,  and  there  was 
no  room  for  presuming  that  any  were  lost  from  length  of  time, 
or  otherwise;  for  not  more  than  fifteen  years  had  elapsed^  and 
no  circumstances,  or  destruction  of  records  is  suggested,  to  lay 
a  foundation  for  parol  evidence.  The  whole  case,  therefore, 
stood  upon  paper;  and  upon  the  merits,  I  think,  the  mandamus 
was  properly  refused. 

Cabbinoton,  J.,  concurred. 

Ltors,  President.  We  all  agree  that  a  mandamus  is  in  gen- 
eral a  proper  remedy;  and.  I  think  it  ought  to  have  been  granted 
in  the  present  case.  For  the  district  court  dedded  that  they 
could  not  go  into  the  evidence,  because  they  had  not  authority 
to  allow  the  writ.  The  testimony,  therefore,  was  not  heard, 
and  consequently,  I  cannot  pronounce  that  there  was  no  ground 
for  the  application.  All  that  I  can  say  is,  that  the  court,  con- 
trary to  their  own  notion,  had  authority  to  award  the  process, 
and  that  they  should  now  have  liberty  to  do  so,  in  order  to  en- 
able  them  to  hear  the  evidence,  and  decide  upon  the  merits. 
But  as  a  majority  of  this  court  is  of  a  different  opinion,  the 
judgment  is  to  be  affirmed;  and  the  following  is  to  be  the 
entry: 

*'  The  court  is  of  opinion  that  the  said  district  court  ought 
not  to  have  refused  the  writ  of  mandamus,  for  the  reasons  as- 
signed by  the  said  court  in  their  judgment;  but  this  court  is 
further  of  opinion  that  the  matters  contained  and  set  forth  in 
the  appellant's  bill  of  exceptions,  in  which  it  is  now  presumed 
the  whole  merits  of  his  case  are  fully  stated,  as  the  same  could 
be  made  to  appear  by  matter  of  record,  did  furnish  a  sufficient 
ground  and  reason  for  the  said  district  court  to  have  refused 
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the  writ  of  mandamus  prayed  for;  and  that  the  same  ought  to 
have  been  refused,  because  the  appellant  did  not  show  a  suffi- 
cient cause  to  the  court  to  entitle  him  to  the  benefit  of  the  said 
writ.  Therefore  it  is  considered  that  the  said  judgment  be 
affirmed,  and  that  the  appellees  recoTer  against  the  appellant 
their  costs,  bj  them,  about  their  defense  in  this  behalf,  ex- 
pended.'' 

This  case  was  cited  and  approved  in  £tc  parte  Teager,  11  Gratt.  ^78,  and 
in  KeUp's  ecue,  8  Qratt.  634. 
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GOBHAM  V.  ADMINISTBAT0B8. 

[SBijwood,6.] 
BT  ADimnaTEATOB  TAKIKO  DEBT  OUT  OF  STATUTE  OF  LlMI- 

TATlOHa— Where  one  of  two  administiatoTe  said,  when  a  note  of  hie 
intestate  was  presented  to  him:  "  It  is  the  signatore  of  the  deeeased, ' 
and  all  his  jnstdebU  shall  he  paid  when  the  Holly  Shelter  hukU  shall 
he  sold,**  this  was  held  sufficient  to  take  the  case  ont  of  the  statute  ol 

AonoH  upon  a  note,  and  the  statute  of  limitations  pleaded. 
The  note  was  executed  and  made  payable  before  the  war,  and 
three  years  had  elapsed  since  the  day  of  payment. 

PlaintifTs  counsel  offered  evidence  of  an  admission  of  the  debt 
within  three  years  next  before  the  commencement  of  the  action; 
and^  although  this  exception  to  take  the  case  out  of  the  statute 
had  not  been  specially  pleaded^  yet  it  was  agreed  by  counsel 
that  the  testimony  should  be  admitted,  such  being  the  practice 
of  the  bar.  From  this  eyidence,  it  was  shown  that  the  intestate, 
during  his  lifetime,  had  acknowledged  the  debt,  and  that,  after 
his  death,  the  note  was  presented  to  one  of  the  administrators, 
who  said:  "  It  is  the  signature  of  the  deceased,  and  all  his  just 
debts  shaU  be  paid  when  the  Holly  Shelter  lands  are  sold. 

Defendants'  counsel  contended  that  an  admission  of  the  sig- 
nature was  not  an  admission  of  the  existence  of  the  debt;  if  the 
debt  had  been  admitted,  it  amounted  to  a  new  promise,  and  the 
action  should  have  been  against  the  executor ^ureproprto;  H. 
Bl.  108, 114.  The  admissions  of  one  of  two  or  more  adminis- 
trators cannot  bind  the  others. 
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By  Court,  WnxxAXS  aiid  Haywood.    Admianon  of  ibe  sigiift- 
tare  is  not  an  absolate  admission  of  the  debt;  but  the  admission 
of  the  signature,  with  the  addition,  that  all  his  just  debts  shall 
be  paid,  is  equivalent  to  saying  that  this  debt,  if  a  just  one, 
shall  be  paid,  which  in  ordinary  cases  would  certainly  avoid  the 
act  of  limitations.    Also,  in  ordinary  cases,  the  admission  of 
one  of  several  defendants  would  avoid  the  act  as  to  all:  Doug- 
lass, 652,  663,  and  we  can  see  no  reason  why  the  admission  of 
one  of  several  executors  should  not  have  the  same  effect;  any 
one  of  the  executors  may  pay  a  just  debt,  though  barred  by  the 
act  of  limitations,  if  he  will;  for  he  is  not  bound  to  take  advan- 
tage of  the  act  of  limitations.    Such  payment  would  be  a  good 
one,  and  he  would  be  allowed  it  on  a  'pleskX>t plene  admmialravU 
as  to  creditors,  or  in  a  settlement  with  legatees  or  next  of  kin. 
Then  why  not  also  bind  the  assets  by  his  promise  to  pay  it,  if 
one  of  two  executors  should  admit  the  debt,  and  be  sued  first 
and  plead  the  general  issue;  that,  in  the  case  of  unsealed  in- 
struments, would  be  good  evidence  of  the  debt,  and  supersede 
the  necessity  of  proving  the  instrument  on  trial;  then  why  not 
take  it  out  of  the  act  of  limitations  also.    As  to  a  new  promise 
being  the  ground  for  an  action  against  the  executor  only  injure 
proprio,  he  may  possibly  be  sued  that  way,  and  be  charged, 
perhaps,  de  bonis  prapriia;  for  it  has  been  sometimes  held  that 
a  new  promise  is  not  only  evidence  of  the  old  debt,  but  also  of 
assets  to  pay  it,  at  least,  it  is  so  laid  down  in  many  of  the  old 
books;  but  that  does  not  prove  that  the  old  cause  of  action  in 
extinguished,  and  that  no  action  will  lie  against  the  executor, 
as  executor,  after  such  new  promise.    With  respect  to  the  act 
of  limitations,  the  bar  does  not  proceed  upon  the  idea  that  the 
old  debt  is  extinguished;  for  an  admission  of  the  debt  after  the 
action  commenced  will  avoid  the  bar:  2  Burr.  1099.    The  act 
was  intended  to  operate  where  a  presumption  of  payment  could 
fairly  be  raised,  from  acquiesence  for  a  considerable  length  of 
time,  that  the  debt  was  paid,  which  presumption  remains  not 
after  a  recent  acknowledgment  of  the  debt.    An  acknowledg- 
ment, or  new  promise,  gives  not  a  new  cause  of  action  only  to 
be  used  as  a  substitute  for  the  old,  but  removes  the  presump- 
tion of  payment,  which  is  an  obstacle  opposed  by  the  act  to  the 
plaintiff's  recovery  on  the  old  cause  of  action. 

Verdict  was  found  for  the  plaintiff. 

Upon  the  argument  on  the  motion  for  a  new  trial,  the  ques- 
tion was  raised,  whether  or  not  the  promise  was  conditional, 
depending  upon  the  sale  of  Holly  Shelter,  which  had  not  yet 
been  sold. 
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By  Court.  In  this  oonversation  there  are  two  branches;  the 
one  admits  the  debt  if  it  be  a  just  one,  the  other  relates  to  pay- 
ment to  be  made  out  of  a  particular  fund.  All  that  is  material, 
as  to  the  act  of  limitations,  is  the  admission  of  the  debt,  for 
upon  that  the  law  says  it  shall  be  paid  out  of  the  personal 
estate,  and  it  is  to  no  purpose  for  the  executor  to  say  he  will 
pay  out  of  the  real,  over  which  he  has  no  control.  Here  is  no 
CTidence  to  impeach  the  justness  of  the  debt.  His  signature 
may  well  stand  as  eyidence  of  that  originally,  till  the  contraiy 
be  shown,  though  the  signature  alone  may  not  be  eTidenoe  that 
it  is  a  subsisting  debt. 

Motion  for  a  new  trial  refused. 


Blaokledge  V.  Simpson. 

(9  Haiwood,  80.] 

Exceptions  to  ak  Award.— There  are  two  modes  of  taking  an  exception 
to  an  award;  one,  by  what  appears  on  the  face  of  the  award  itself,  at 
that  it  does  not  comply  with  the  requisites  of  law  for  oonstitaflng  a 
good  award;  the  second  may  be  for  matters  exttaneons  to  the  awaid* 
as  for  misbehavior  of  the  arbitrators. 

DuT7  of  Abbitratobs. — Arbitrators  must  pass  on  all  that  was  particu- 
larly referred  to  them,  but  their  award  need  not  specify  each  particular; 
it  is  sufficient  if  the  general  result  show  that  every  matter  refened 
must  have  been  considered  and  decided. 

Ik  what  8eksb  as  Awabd  is  Mutual.— An  award  must  be  mutual;  the 
meaning  of  which  is,  that  the  award  must  not  leave  him,  who  is  to 
pay,  liable  to  be  sued  for  the  same  cause  for  which  he  is  awarded  to 
pay. 

The  case  came  before  the  court  upon  exceptions  to  an  award. 
Complainant  filed  his  bill  stating  that  there  were  several  settle- 
ments of  accounts  between  complainant  and  defendant  at  dif- 
ferent times  and  balances  struck,  for  which  the  complainant 
bad  given  bonds  and  mortgages;  that  there  were  many  errors 
and  unfair  items  in  each  settlement;  that  Simpson  had  reooT- 
ered  judgments  against  complainant,  and  prayed  that  the 
accounts  might  be  opened  and  the  errors  rectified.  Simpson 
pleaded  the  account  stated  and  denied  the  errors  mentioned  in 
the  bUl. 

The  matters  in  dispute  were  referred  to  arbitrators  who 
awarded  that  the  first  settlements  were  final;  that  a  smaller 
balance  was  due  from  Blackledge  than  that  found  by  the  par- 
ties, and  that  this  sum  should  be  paid  to  Simpson. 
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Blackledge  then  excepted  to  the  award  on  the  grounds:  1. 
That  the  arbitrators  had  not  given  any  award  with  respect  to 
the  errors  complained  of  in  the  bill;  2.  That  the  arbitrators 
refused  to  receive  anj  evidence  of  the  errors  alleged  in  the  bill; 
3.  That  the  award  was  not  mutual. 

By  CouBT.  There  are  two  modes  of  excepting  to  awards; 
one  for  what  appears  on  the  face  of  the  award  itself ,  as  that  it 
does  not  come  up  to  the  requisites  of  the  law  for  constitutiDg  a 
good  award;  the  second  is  for  matter  extraneous,  as  for  misbe- 
havior  of  the  arbitrators.  The  first  and  the  third  of  these  ob- 
jections are  of  the  first  sort,  the  second  of  the  latter  sort.  The 
first  objection  amounts  to  this,  that  the  arbitrators  have  not 
passed  upon  all  that  was  particularly  referred  to  them,  and  if 
this  appear  upon  the  face  of  the  award,  it  is  not  a  good  one. 
They  have  awarded  that  the  first  settlements  were  final;  that  is 
equivalent  to  saying  that  the  settlements  ought  not  to  be  dis- 
turbed or  opened,  and  this  they  could  not  determine  without 
examining  into  the  errors  complained  of  to  see  whether  in 
reality  there  were  any  errors  or  not;  it  was  not  necessary  they 
should  state  each  complaint  of  error,  and  say  it  was  ill-founded; 
they  have  stated  enough  to  show  that  they  have  considered 
these  complaints,  and  overruled  them,  and  that  is  enough.  As 
to  the  third  exception,  to  be  sure  the  rule  is  that  an  award  must 
be  mutual.  But  the  meaning  of  that  is  that  the  award  must  be 
so  constructed  as  not  to  leave  him,  who  is  to  pay,  liable  to  be 
sued  for  the  same  cause  for  which  he  is  awarded  to  pay;  but 
here  it  sufficiently  appears  by  looking  into  the  bill,  pleadings, 
reference  and  award  for  what  cause  they  order  this  sum  to  be 
paid,  and  then  it  follows  that  if  he  should  be  again  sued  for  the 
same  cause,  he  may  produce  these  proceedings,  and  show  he 
has  already  discharged  himself  of  these  demands.  It  is  not 
necessary  they  should  have  awarded  anything  to  be  paid  or 
done  by  Simpson.  .The  Cobbler's  award  reported  by  Burrow 
was  held  good;  it  awarded  a  sum  to  be  paid  for  the  first  breach 
of  the  law,  and  this  was  upon  the  principle  that  the  word  ''for" 
sufficiently  identified  the  cause  which  was  the  consideration  of 
the  payment.  As  to  the  second  objection,  that  is  for  the  mis- 
behavior of  the  arbitrators,  and  must  be  made  out  by  proofs. 

A  day  was  given  to  make  out  the  proof,  and  on  that  day  no 
proof  being  adduced  to  substantiate  the  exception,  it  was  over- 
ruled, and  a  decree  passed  agreeably  to  the  award. 

'  See  BorretU  v.  PaUerstm,  1  Am.  Dec.  576,  for  a  decinion  on  the 
point. 
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State  v.  Moody. 

[9  Haywood,  SI.] 

Dnifo  Dbclasahons  as  Evidencb.— On  an  indietment  for  murder  the 
declarations  of  the  deceased  may  be  received  in  evidence,  but  then 
they  must  be  the  declarations  of  a  dying  man— of  one  so  near  his  end 
that  no  hope  of  life  remains— for  then  the  solemnity  of  the  occasion  Lb 
a  good  security  for  his  speaking  the  truth,  as  much  so  as  if  he  were 
under  the  obligation  of  an  oath;  but  if  at  the  time  of  making  the  decla- 
rations he  had  reasonable  prospects  and  hopes  of  life,  such  declarations 
ought  not  to  be  received.  Therefore,  in  this  case,  declarations  of  the 
deceased  were  rejected  made  the  day  after  he  was  wounded,  six  or 
seven  weeks  before  his  death. 

Ikdigtment  for  the  murder  of  one.  Mason.  Plea,  not  guilty. 
The  attorney-general  offered  in  evidence  the  examination  of  the 
deceased,  taken  upon  oath  and  subscribed  by  him  before  a 
justice  of  the  peace,  the  day  after  receiving  the  wounds  and  six 
or  seven  weeks  before  his  death.  It  was  offered  as  the  declara> 
tions  of  the  deceased. 

By  OouBT.  Dedarations  of  the  deceased  have  sometimes 
been  received,  but  then  they  must  be  the  declarations  of  a 
dying  man--of  one  so  near  his  end  that  no  hope -of  life  re- 
mains— for  then  the  solemnity  of  the  occasion  is  a  good  security 
for  his  speaking  the  truth,  as  much  as  if  he  were  under  the  ob- 
ligation of  an  oath;  but  if  at  the  time  of  making  the  declaration 
he  has  reasonable  prospects  and  hope  of  life,  such  declarations 
ought  not  to  be  receiyed,  for  there  is  room  to  apprehend  that 
he  may  be  actuated  by  motives  of  reveuge  and  an  irritative  mind 
to  dedare  what,  possibly,  may  not  be  true. 

Hatwood,  J.  Though  it  may  not  be  proper  to  receive  this 
paper  as  containing  the  declarations  of  the  deceased,  it  may  be 
a  question  whether  it  may  not  be  received  as  an  examination 
taken  on  oath  before  a  justice  of  the  peace,  pursuant  to  the  act 
of  assembly  prescribed  for  such  depositions  in  cases  of  felony; 
when  regularly  taken  pursuant  to  the  act,  and  the  witness  after- 
ward dies,  it  may  be  read  in  evidence;  more  especially  if  the 
party  to  be  affected  by  that  testimony  was  present  at  the  ex- 
amination, as  the  prisoner  was  in  the  present  case. 

Badger,  on  behalf  of  the  prisoner,  contended  that  the  deposi- 
tion was  not  regularly  taken,  the  deceased  not  having  been 
sworn  to  tell  the  whole  truth  prior  to  his  examination,  but 
having  merely  sworn  to  the  truth  of  the  statements  taken 
down. 
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Stonx,  J.  I  cannot  think  this  paper  is  receiyable  at  any 
rate ;  how  is  it  possible  a  man  can  be  a  witness  to  proTe  his 
own  death? 

H^TwooD,  J.,  did  not  insist  upon  the  admission  of  the  evi- 
denoe,  so  it  was  rejected. 


PoN^s  Executors  v.  Eellt. 

ISBATWOODbtf.] 

PaBSENTMBNT  FOB  AcoEPTAHCE  AND  Pathbnt.— The  indonee  of  a  bin 
is  bound  to  preaent  it  in  a  reasonable  time,  first  for  aooeptance,  then 
for  payment,  and  in  case  of  non-aoceptance  or  non*payment»  to  gira 
notice  thereof  in  a  reasonable  time  to  the  indorwr. 

NoncB  WHEN  Given  or  Excused. — ^The  indorsee  can  never  support  an 
action  against  the  drawer  without  proving  the  giving  of  notice,  o?  in 
case  of  a  non-aooeptance  of  a  bill  without  proving  that  there  were  no 
effects  of  the  drawer's  in  the  drawee's  hands;  but  this  proof  to  excuse 
a  want  of  notice  can  only  apply  to  the  case  of  a  bill  not  accepted;  it 
does  not  apply  to  an  accepted  bill  or  to  a  ptomiaaory  note.  If  the  maker 
of  a  promissoiy  note  be  insolvent  the  indorsee  must  still  give  notice  to 
the  indorser. 

What  Deemed  Sufficient  Notice.— As  to  what  shall  be  deemed  8uf« 
ficient  notice,  the  indorser  must  have  notice  from  the  indorsee  that  he 
cannot  obtain  payment,  and  that  he  looks  to  the  indorser  for  payment. 

AcixoN  to  recover  a  som  of  money  due  as  a  balance  on  the 
sale  of  a  house;  the  declaration  contained  a  second  count  on  a 
note  for  the  same  sum  indorsed  bj  Eelly  to  Pons  of  which 
plaintiff  could  not  obtain  payment  from  the  maker.  Cox. 

It  appeared  that  the  house  was  sold  in  April,  1793,  and  for 
the  balance  remaining  unpaid,  four  hundred  and  fourteen  dol- 
lars and  fifty  cents,  the  note  was  indorsed.  About  three  weeks 
afterward.  Pons,  by  his  agent,  Porrie,  applied  to  Cox  for  pay- 
ment, which  was  refused.  In  the  fall  of  that -year  Porrie  met 
Eelly  and  told  him  of  Cox's  inability  to  pay  the  note,  and  said 
that  Pons  would  look  to  Kelly  for  the  money.  Kelly  replied 
that  Pons  had  made  the  note  his  own  by  keeping  it  so  long. 
In  the  fall  of  1794,  defendant  called  at  plaintiff's,  asked  for  the 
note  and  said  he  would  try  to  pass  it  off.  It  also  appeared  that 
at  the  time  of  the  indorsement,  and  when  application  for  pay- 
ment was  made.  Cox  was  insolvent. 

The  jury  found  for  the  plaintiff;  whereupon  defendant  moved 
for  a  new  trial. 
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Baher^  for  the  plaintifil 

Davie ^  for  the  defendant. 

Bj  OouBT.  If  an  indorsee  keeps  the  paper  so  long  in  hii 
hands  as  to  make  it  his  own,  ex  neceasilcUe  it  must  be  a  discharge 
of  the  precedent  debt  though  not  so  originally.  It  would  be 
absurd  to  saj  he  could  keep  the  note  and  also  recover  for  the 
precedent  debt;  the  case  cited  admits  it  may  become  so  ex  pod 
facto.  It  means  that  a  note  indorsed  is  not  a  discharge  of  a 
precedent  debt  unless  agreed  to  be  so,  except  in  the  case  where 
the  holder  keeps  it  an  unreasonable  time  in  his  possession,  and 
then  it  may;  and  that  this  is  fit  to  be  left  to  the  jury.  In  order, 
therefore,  to  determine  whether  the  note  in  question  be  a  dis- 
charge or  not  we  must  resort  to  the  indorsement  and  the  law 
upon  it,  and  draw  conclusions  from  them.  The  indorsee  of  a 
Ull  of  exchange  undertakes  in  reasonable  time  to  present  the 
bill  for  acceptance  and  then  for  payment;  and  in  case  of  non- 
acceptance  or  non-payment,  to  give  notice  thereof  in  reasonable 
time  to  the  indorser.  The  indorser  can  never  support  an  action 
unless  he  performs  all  parts  of  this  undertaking;  he  must  prove 
the  giving  of  notice,  or  in  case  of  the  non-acoeptance  of  a  bill, 
prove  that  there  were  no  effects  of  the  drawer  in  the  drawee's 
hands;  that  is  to  say,  if  he  or  the  payee  means  to  resort  to  the 
drawer.  But  this  proof  in  excuse  of  not  giving  notice  only  can 
apply  to  the  case  of  a  bill  of  exchange  not  accepted.  For  if  it 
be  accepted,  that  is  full  proof  that  the  drawer  has  effects  in  the 
hands  of  the  drawee,  or  that  he  has  credit  upon  him.  But  such 
proof  in  excuse  of  want  of  notice  can  never  be  given  in  case  of 
a  note  indorsed,  for  there  the  maker  has  accepted  at  the  time  of 
drawing  or  making  the  note,  and  the  indorsee  cannot  say  he  had 
not  effects  of  the  drawer  in  his  hands.  As  to  the  point  whether 
notice  is  necessary  in  case  of  a  promissory  note,  every  reason 
which  requires  it  in  the  case  of  a  bill  holds  equally  strong  in  the 
case  of  a  note.  "The  case  of  Tindal  v.  Brown  is  a  case  upon  a 
note,  so  was  that  of  RuaseU  v.  Langsiaffe,  reported  by  Douglas  in 
the  case  cited  from  Eidd,  79.  It  is  expressly  stated  that  notice  in 
case  of  a  note  is  necessary  to  entitle  the  holder  to  his  action. 
These  cases  which  state  the  law  to  be  otherwise  are  old  cases 
decided  before  the  law  respecting  bills  and  notes  had  advanced 
to  its  present  degree  of  perfection.  As  to  what  shall  be  deemed 
sufficient  notice,  the  indorser  must  have  notice  thereby  from  the 
indorsee  that  he  cannot  obtain  payment,  and  that  he,  the  in- 
dorsee, looks  to  the  indorser  for  payment.    The  argument  thai 
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the  insolvency  of  the  maker  of  the  note  would  be  an  excuse  to 
the  indorsee  for  not  giving  notice,  seemed  to  be  of  some  weight 
when  first  offered,  but  upon  consideration  it  has  none.  The 
indorsee  ought  to  give  notice,  for  perhaps  the  indorser  may  pro- 
cure payment  by  the  help  of  friends  or  by  some  means  unknown 
to  the  indorsee  and  not  within  his  power. 

Eidd,  79,  abridging  the  cases  in  the  books,  says,  if  the  Inaker 
of  the  note  be  insolvent,  the  indorsee  must  give  notice  to  the 
indorser;  the  same  is  laid  down  in  Bl.  Bep.  747.  And  Lee, 
arguing  the  case  of  Eussett  v.  Langstaff^e,  said  that  Lord  Mans- 
field had  nonsuited  many  plaintiffs  at  nisi  prius  for  want  of 
notice,  although  it  were  proved  that  the  maker  of  the  note  or 
drawee  of  the  bill  was  insolvent;  and  in  the  case  of  OoodaU 
el  al.  V.  DoUy,  1  T.  B.  712,  where  the  drawee  and  drawer  were 
both  insolvent,  and  the  counsel,  to  excuse  the  want  of  notice, 
insisted  upon  that  circumstance,  it  was  answered  to  be  perfectly 
clear  that  the  law  was  otherwise;  and  that  answer  prevailed  so 
far  with  both  the  counsel  and  the  bench,  that  the  point  was 
instantly  abandoned,  and  no  more  notice  taken  of  it.  With 
respect  to  what  shall  be  reasonable,  it  must  be  laid  down  in 
general,  that  the  party  shall  give  notice  as  soon  as  he  conven- 
iently may,  all  circumstances  considered,  but  the  court  wiU  say 
what  time  is  reasonable;  and  if  the  jury  allow  beyond  that 
time,  the  court  will  set  aside  their  verdict;  otherwise  one  jury 
might  think  one  time  reasonable,  another  another,  and  so  on, 
ad  infinilwm^  so  that  there  would  not  be  the  least  certainty. 

Yerdict  set  aside  and  new  trial  ordered. 


In  regard  to  the  naoeesity  of  notice  when  the  bill  had  not  been  aoeepted, 
and  there  were  no  fonds  in  the  hands  of  the  drawee,  it  is  stated  as  f ol* 
lows  in  Redfield  and  Bigelow's  Loading  Cases  upon  bills  of  exchange,  etc, 
443:  "  It  has  been  held  not  to  efifect  the  question  of  the  necessity  of  notice 
in  this  class  of  cases  that  the  bill  had  been  accepted  Notwithstanding 
the  fact  of  acceptance,  the  drawer  is  not  entitled  to  notice  of  non-payment, 
if  he  hod  no  right  to  draw.  HoffTiian  v.  Smiih,  1  Gaines,  160;  HiU  v.  Nor* 
r»9,  2  S.  &  P.  114;  Foardv.  Wimack,  2  Ala.  368,  371;  OiUupie  v.  Cam- 
mack,  3  La.  An.  248;  KkuUy  v.  Bobinson,  21  Pick.  327;  Mobley  v.  Clark,  2» 
Barb.  390;  Valk  v.  Simmons,  4  Mason,  113;  Allen  v.  King,  4  McLean,  128; 
MeU  y.  Po€y  2  How.  457;  and  see  Sargent'y,  AppUUm,  6  Mass.  85. 

But  a  contrary  view  has  been  entertained:  8ee  Pom  v.  KtUy,  2  Hay. . 
45,  47;  Richie  v.  McCoy,   13  Sm.  &  M.  541;    see  also  Campbell  v.  PeUingiU^ 
7  Groenl.  126;  EngUeh  v.    WaU,  12  Rob.   La.   132;  Orear  v.  McDonald,  9 
Gill.  850, 368." 

In  regard  to  the  contents  of  notice,  Story,  J.,  giving  the  opinion  of  the 
court  in  United  States  v.  Camcal,  2  Peters,  543,  says:  "A  suggestion  has 
been  made  at  the  bar  that  a  letter  to  the  indorser,  stating  the  demand  and 
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diahonor  of  the  note,  is  not  saffloient  unless  tlie  party  sending  it  also 
informs  the  indoiser  that  he  is  looked  to  for  payment.  Bat  when  sn<$h 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily  implies  such  a 
responsibility  oyer.  For  what  ot|^er  purpose  could  it  be  sent  ?  We  know 
of  no  rule  which  requires  a  formal  declaration  to  be  made  to  this  effect.  It 
is  sufficient  if  it  may  be  reasonably  inferred  from  the  nature  of  the  notice.** 
The  prevailing  rule  Ib,  therefore,  tiiat  the  mere  iMCt  of  giving  notice  to  the 
party  implies  that  he  Ib  looked  to  for  payment  Warren  v.  Oilman,  5  Shep. 
360;  CowUi  v.  Harts,  8  Conn.  517;  Tawnaend  v.  Lorraine  Bank,  2  Ohio  St 
845;  Burgeu  v.  Vrtdand,  4  N.  J.  JJii  Story  on  notes,  see.  353.  It  is  now 
decided  that  it  is  unnecessary  to  aooompany  the  notice  of  dishonor  of  a  for- 
eign bill  of  exchange  with  a  copy  of  the  protest:  Hooker  v.  Andereon^  21 
Wend.  372;  Goodman  v.  Harvey,  4  Ad.  &  £L  870;  Wallace  v  Agry,  4 
Mason,  336;  but  information  of  the  protest  should  bo  sent  if  the  party 
to  whom  notice  is  transmitted  resides  abroad.  Sogere  v.  St^ifhene,  2  T.  B. 
713. 


Freeland  V.  Edwards. 

p  Hatwdod,  40.] 

IKTEBBST,  WHBN  AocRUES. — ^Where  money  is  payable  on  demand*  inter- 
est does  not  accrue  until  a  demand  is  made;  when  no  time  is  mentioned 
the  money  is  payable  immediately  without  a  demand,  and  interest  ac- 
crues immediately. 

AonoN  of  debt  upon  a  bond  conditioned  for  the  payment  of 
a  certain  penalty  in  which  no  time  was  mentioned.  The  qaea- 
tion  was,  from  what  time  interest  shoald  be  calcnlated. 

Hatwood,  J.  The  role  is  fixed,  that  bonds  payable  without 
any  certain  time  mentioned  are  payable  imtafUer,  and  bear  in- 
terest immediately  from  the  delivery. 

Davie,  for  the  defendant,  requested  the  court  to  give  the 
reasons  for  such  rule,  in  order  that  they  might  be  examined  to 
see  whether  the  rule  was  well  founded  or  not. 

Hatwood,  J.  The  reason  of  the  distinction  is  this:  In  case 
of  a  bond  payable  without  saying  when,  the  obligee  has  not  to 
do  any  act  either  to  entitle  himself  to  the  action,  or  to  the  in* 
terest;  in  case  of  a  bond  payable  on  demand,  he  undertakes  to 
make  a  demand,  otherwise  the  words,  on  demand,  have  no  mean- 
ing; and  if  a  demand  is  to  be  made,  it  is  for  some  purpose;  it 
is  not  to  entiUe  himself  to  the  action,  it  therefore  must  be  to 
give  a  right  to  demand  interest.  The  act  of  assembly  proceeds 
upon  this  very  principle;  it  says  a  note  payable  on  demand  shall 
bear  interest  from  a  demand  made.  When  speaking  of  an  ac- 
count signed,  it  says  interest  shall  accrue  from  the  signature; 
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jet,  on  both  instanoes,  an  action  may  be  brought  immediately 
without  any  formal  demand.  But  if  we  could  not  give  the 
reason  of  the  decision,  we  know  that  the  rule  is  so  established; 
it  is,  therefore,  far  better  to  make  it  the  standard  of  our  adju* 
dications  than  to  render  the  law  again  uncertain  by  departing 
from  it. 
Judgment  for  plaintiff,  with  interest  from  the  date. 


State  v.  Fuoh. 

CoVYionoN  OF  One  of  Several  fob  Riot.— In  sn  indiotment  for  a 
riot,  if  one  of  sevenl  be  convicted,  and  theotken  are  not  yet  arrested, 
he  is  sabject  to  punishment,  although  the  others  may  afterward  bo 
acquitted,  beoanse  he  is  estopped  by  the  verdict  to  deny  hisgoilt. 

Lsdiotkent  for  riot.  There  were  five  defendants  named  in 
the  indictment,  two  of  whom  were  now  tried,  and  one  found 
guilty  with  the  other  three,  and  the  second  acquitted.  Of  the 
remaining  three  not  before  the  court,  one  was  dead,  another  a 
resident  of  South  Oarolina,  and  the  third  in  this  state,  but  not 
arrested. 

The  attorney-general  moved  for  judgment. 

Hatwood,  J.  I  have  a  doubt  whether  judgment  can  now 
pass  upon  the  defendant,  who  is  now  convicted.  I  will  look 
into  the  books.    Let  it  be  again  Qioved  to-morrow. 

On  the  following  day  the  motion  was  again  made. 

Haywood,  J.  My  doubt  yesterday  was,  that  as  two  of  the 
defendants  not  brought  into  court  were  yet  alive,  and  as  it  is 
not  impossible  but  that  they  may  still  be  brought  in  and  tried 
and  acquitted,  it  still  remained  doubtful  whether  the  prisoner 
now  convicted  might  not  be  legally  innocent;  for  the  acquittal 
of  these  two,  together  with  the  acquittal  of  the  one,  which 
has  already  taken  place,  would  leave  but  two  to  be  guilty, 
and  so  not  a  riot.  I  have  looked  into  1  Str.  193,  I%e  King 
V.  KennersLey^  and  into  2  Burr.  1264.  In  one  of  which  cases 
the  objection  was  stated  that  arose  in  my  mind,  and  was 
there  answered  by  saying  that  the  verdict  estopped  the  party  to 
say  he  was  not  guilty,  and  the  court  deemed  it  a  sufficient 
answer.  Upon  this  authority  I  shall  proceed  to  judgment 
against  the  defendant  now  convicted. 

Judgment  of  fine,  and  in  prisonment  for  three  months. 
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At  common  law  a  riot  cannot  be  oommitted  by  less  than  three  persons; 
and,  therefore,  if  several  be  indicted  for  riot,  and  the  jory  acquit  all  bat 
two,  they  must  acquit  those  two  also,  unless  it  be  chai^ped  in  the  indict- 
ment and  proved  that  they  committed  the  riot  together  with  some  other 
person  not  tried  in  that  indictment:  2  Hawk,  c  47,  s.  8;  UnUed  Slates  v. 
Cole,  5  M'Lean,  513;  State  v.  Brooks,  1  Hill  (S.  C.)  361;  StaU  v.  Eagan^  10 
I^a.  An*  698.  But  where  two  are  indicted  lor  a  riot  with  others,  the  con* 
viction  will  be  valid,  though  the  others  never  como  to  be  tried,  or  die  befon 
the  time  of  trial:  Poph.  641.  Where  there  is  an  indictment  against  three 
for  a  riot,  and  a  verdict  of  guilty  as  to  one,  and  not  guilty  as  to  the  others, 
a  judgment  cannot  be  rendered  on  the  verdict  against  him  found  guilty: 
Turpin  v.  State,  4  Blackf.  432.  An  indictment  for  a  riot  against  three  ia 
supported  on  the  separate  trial  of  one  by  proof  of  a  riot  in  which  he  and 
two  other  persons  joined:  CommonweaUh  v.  Berry,  5  Qray»  93. 


North  v.  Mallett. 

[9  Hatwooo,  161.] 

Patxbkt,  how  Applibd. — ^When  notes  are  received  by  a  creditor  at  a 
payment,  the  debtor  should  be  credited  with  them  from  the  time  of  re- 
ceipt, to  be  applied  in  the  first  place  to  the  interest  and  then  to  the 
principal  as  other  pajnoients;  otherwise  when  the  creditor  makes  them 
his  own  only  by  delay. 

What  is  a  Lbgal  Tbndbb.— It  is  not  a  legal  tender  to  say:  ''here  I  am 
ready,"  the  tenderer  must  have  the  money  ready  alsa 

Action  for  money  dae  on  two  notes  payable  Jannaty,  1784« 
It  appeared  that  payments  had  been  made  in  part  by  two  notes 
in  1783;  that  there  were  other  payments  from  time  to  time; 
and  in  1785  a  payment  of  the  balance  of  the  principal,  when 
an  offer  was  made  to  pay  all  that  was  then  due,  if  the  plaintiff 
would  credit  defendant  with  the  amount  of  the  notes.  This 
plaintiff  refused  to  do. 

It  was  stated  by  counsel  that  Upon  a  calculation  made  by 
agreement,  on  the  twentieth  of  May,  1785,  when  defendant 
offered  to  close  the  accounts,  three  hundred  and  twenty  dollars 
and  sixty  cents,  was  found  due  as  interest,  and  that  to  calculate 
interest  on  that  sum  would  be  giving  compound  interest.  The 
method  adopted  in  ascertaining  this  sum  was  to  calculate  in- 
terest on  the  principal  sum  till  the  time  of  settlement,  and  the 
interest  on  the  several  payments  to  the  same  time,  and  then 
strike  a  balance.  That  the  payments  made  at  different  times 
amounted  to  more  than  the  principal,  so  that  this  balance  found 
due  on  the  twentieth  of  May,  1785,  must  be  considered  as  in- 
terest merely.  Counsel  urged  that  this  mode  of  determining 
interest  prevailed  at  the  time  the  parties  contracted,  and  should 
now  be  adhered  to. 
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By  Court,  Hall,  J.  The  payment  ought  in  the  first  place  to 
be  applied  to  the  discharge  of  the  interest  accrued,  and  if  a 
balance  of  payments  remains,  then  to  deduct  it  from  the  prin- 
cipal. If  the  plaintiff  received  the  notes  as  payment,  the 
defendant  should  be  credited  from  the  day  of  the  receipt, 
otherwise  it  is,  if  he  only  made  them  his  by  delay  and  keeping 
them  in  his  possession.  The  defendant  may  stop  interest  when 
ho  pleases,  by  tendering  the  principal  and  interest,  but  it  is  not 
a  legal  tender  to  say,  here,  I  am  ready;  he  must  haye  the  monqr 
ready  also. 


Murphy  v.  Guion. 

[2  HAXworn),  103.] 

Action  fob  Mesns  Proftts,  when  Maintainablb.— The  action  lor 
mesne  profits  does  not  accroe  until  poopoosion  ii  given  after  judgment 
in  ejectment;  and  from  that  time  only  the  statute  of  limltatiims  begins 
to  run. 

JiTBY  CANNOT  OIVB  Vbbdict  AGAINST  LAW.— Where  the  law  li  dearly 
on  the  side  of  one  party,  anda  verdict  given  against  him,  the  court  will 
grant  a  new  trial,  though 'several  juries  have  found  verdicts  for  the 
other. 

Action  of  trespass  for  mesne  profits.  The  ease  now  came  be- 
fore the  court  on  a  motion  for  a  new  trial* 

Johnston,  J.  As  to  the  first  ground  on  which  it  is  moved  for, 
namely,  that  the  statute  of  limitations  should  have  protected 
the  defendant  for  all  but  the  last  three  years,  it  is  not  tenable. 
Judge  BuUer,  it  is  true  has  said  so,  and  it  has  been  followed 
and  copied  into  other  books;  there  is,  however,  no  adjudged 
case  to  that  effect,  and  I  do  not  consider  myself  bound  by  the 
dictum  of  any  judge,  however  respectable.  The  reason  of  the 
thing  is  against  the  position.  The  plaintiff  cannot  bring  his 
action  till  after  the  judgment  in  ejectment,  and  possession  de- 
li vered  or  obtained  in  consequence  of  it.  And  shall  he  be 
barred  for  not  bringing  his  action  in  time,  when  the  law  itself 
for  that  time  prohibits  the  bringing  his  action  ?  It  would  be 
absurd  to  say  so;  the  direction  given  to  the  jury  was  proper. 
As  to  the  other  ground,  evidence  has  been  received  and  dam- 
ages given  for  cutting  down  the  trees,  when  no  charge  for  the 
cutting  down  of  trees  was  laid  in  the  declaration.  Such  evi- 
dence ought  not  to  have  been  received,  although  the  defendant 
did  not  object  to  it.  The  verdict  is  therefore  improper  and  un* 
just,  being  founded  on  evidence  which  was  not  admissible.     He 
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has  bad  a  new  trial  before,  but  Btill  I  think  he  ought  now  to 
have  one  for  the  cause  alleged.  Let  the  Terdiot  be  set  aside, 
but  the  plaintiff  may  have  a  rule  to  show  cause  why  the  declara- 
tion should  not  be  amended. 

Subsequently,  plaintiff  was  permitted  to  amend  his  declara- 
tion by  a  count  for  the  cutting  down  of  trees,  and  the  defend- 
ant to  add  to  his  plea  that  of  liberuta  tenementum. 


Eelbegk  V.  Granberbt. 

C3HAXW00O.  983.1 

Undub  Ikfluencb  in  Making  Will.— Where  any  inflnenoe  has  been 
used  to  induce  the  execution  of  a  will,  the  Jury  should  dedde  whether 
it  was  by  fair  and  leaaonahle  means,  or  by  un^ir  and  fraudulent  ones  i 
in  the  f onner  case  they  ahould  find  in  favor  of  the  will,  in  the  latter 
against  it 

SlONATUiUB  AND  ATTESTATION  OF  WiLL.— The  Signing  of  s  will  may  he 
pfoved  by  proof  that  the  testator  acknowledged  it,  although  the  name 
or  signature,  or  handwriting  was  not  before  him,  and  though  the  paper 
lay  at  a  distance  on  the  table.  And  the  witnesses  may  attest  at  difietw 
ent  times,  so  it  be  in  the  presence  of  the  testator. 

AvPBAL  from  the  county  court.  An  issue  of  devisami  vdnon 
was  made;  pursuant  to  an  order  of  the  county  court,  to  deter- 
mine whether  an  instrument  offered  for  probate  was  the  last 
will  of  Henry  Eelbeck.  A  verdict  was  found  in  the  affinnatiTe, 
and  an  appeal  taken  to  this  court. 

In  proof  of  the  execution  of  the  will,  one  witness  testified 
that  he  saw  it  signed  by  the  testator,  and  witnessed  it  in  his 
presence;  that  the  other  witness  came  into  the  room  the  next 
day,  and  the  will  was  produced,  handed  to  the  testator,  and 
then  carried  to  the  second  witness,  who  asked  the  testator  if 
that  was  his  act  for  the  purposes  within  mentioned,  and  he 
answered  yes;  that,  thereupon,  the  witness  signed  in  the  pres- 
ence of  the  testator.  The  deposition  of  this  second  witness  was 
read,  and  it  corroborated  the  testimony  already  giyen. 

Tatlob,  J.  The  requisites  to  the  right  execution  of  a  will,  are 
that  the  testator  must  be  sane,  and  under  no  restraint  or  improper 
influence;  that  he  must  sign  it;  that  it  must  be  witnessed  in  his 
presence  by  two  witnesses.  There  is  a  sound  distinction  be- 
tween an  honest  and  an  unfair  exertion  of  influence.  Should  a 
brother  or  sister,  for  instance,  with  whom  the  testator  had  been 
at  variance,  represent  to  him  the  facts  which  had  led  to  it,  in 
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such  a  waj  as  to  oonviuoe  him  that  his  displeasure  was  ground* 
less,  and  bj  these  means  he  should  alter  his  former  purposes, 
and  make  a  will  in  her  favor,  or  in  favor  of  her  children,  to  the 
prejudice  of  legatees  provided  for  bv  a  former  will,  that  would 
not  be  cause  for  invalidating  the  latter.  The  jury  will  judge 
whether  aoy  influence  has  been  used  on  the  occasion  of  making 
this  will;  whether  it  was  by  fair  and  reasonable  means,  or  by 
unfair  or  fraudulent  ones,  and  decide  accordingly.  As  to  the 
point  of  execution,  the  two  witnesses  must  each  depose  as  to 
the  signing,  as  well  as  to  every  other  material  fact.  But  the 
signing  may  be  proved,  from  the  witness  having  seen  it  *  written 
by  the  testator,  or  from  having  Jieard  him  acknowledge  it.  It 
is  not  necessary,  if  he  acknowledged  the  signing,  that  the  name 
or  signature,  or  handwriting,  should  be  before  him  at  the  time. 
If  the  paper  lie  at  a  distance  on  the  table,  and  he  acknowledged 
the  signing  without  seeing  it,  it  is  sufficient.  It  is  admitted, 
and  so  the  law  is,  that  the  attestation  of  the  witnesses  may  be 
at  different  times,  so  it  be  in  the  presence  of  the  testator. 
Verdict  for  the  will. 


Ward  v.  Sheppard. 

f  a  Batwabd,  28S.] 

Wastb,  what  CoNSTrruTES.— Waste  in  this  ooimtiy  is  not  to  be  defined 
by  the  roles  in  the  English  law  in  all  respects,  and  from  the  situation 
of  this  country  the  cutting  of  timber  for  the  purpose  of  clearing  the  land 
IS  not  waste.  What  shall  be  deemed  waste,  must,  in  a  consideraole 
degree,  be  left  to  the  jury  upon  the  evidence;  but  if  trees  be  cut  n</t  for 
the  sake  of  clearing  tiie  land,  but  for  sale,  it  is  waste. 

AonoN  for  waste  alleged  to  have  been  committed  in  the  dower 
lands  of  the  widow,  the  defendant.    Plea,  no  waste. 

Johnston,  J.  Actions  of  waste  have  been  rarely  brought  in 
this  country.  I  remember  but  one  in  my  practice;  that  was 
against  Holdemess,  formerly  of  Boanoke.  And  then  it  was 
decided,  that  waste  in  this  country  is  not  to  be  defined  by  the 
rules  of  the  English  law  in  all  respects;  for  cutting  timber  trees 
for  the  purpose  of  clearing  the  lands,  was  not  waste  here,  though 
it  was  so  in  England.  If  lands  are  leased  to  a  lessee  in  an  un* 
cultivated  state,  he  must  of  necessity  have  the  power  to  clear, 
otherwise  the  lease  would  be  of  no  profit  or  advantage  to  him. 
The  same  is  the  case  of  dower  lands.  It  is  proved  here,  or  at- 
tempted to  be  proved,  that  the  cleared  lands  were  not  enough 

^M.  Dko.  You  II— 40 
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for  her  cultiTation;  and  thai  the  trees  "were  cut  down  in  con- 
templation of  shaking  a  clearing.  What  ahali  be  deemed  waste, 
must,  ic  b  ^considerable  degree,  be  in  the  discretion  of  the  jury 
upon  evidence.  It  seems  to  me  the  evidence  rather  proves  that 
the  trees  were  cut  down  for  sale.  The  juiy  will  consider  whether 
thej  were  cut  down  for  this  purpose  or  not;  and  if  they  shall  be 
of  opinion  that  this  was  the  design,  then  they  should  find  her 
g;iilty  of  the  waste.  If,  on  the  contrary,  the  evidence  proves 
they  were  cut  down  vdth  a  view  to  clearing  the  land,  they  should 
dnd  her  not  guilty. 
Verdict  for  plaintiff. 

TrOUGHTON's  ADMINlSTRATbR  V.  JoHNSTON. 

[2  Haswooo,  S98.] 

Bt-biddino,  whsn  Fraudulbnt. — ^Where  a  by-bidder  imder  sn  agree- 
ment with  the  owner,  rons  up  the  price  of  property,  and  it  ii  knocked 
down' to  him,  ho  shall  hold  the  property  against  snch  owner;  because 
the  agreement  is  fraudulent,  and  a  party  to  a  fraudulent  agreement, 
cannot  allege  that  it  was  fraudulent,  to  avoid  its  effect 

AonoN  of  replevin.    The  facts  appear  from  the  opinion. 

Hall,  J.  The  negro  sued  for,  belonged  to  Troughton  and 
was  pledged  to  Johnston  as  security  for  a  sum  of  money  due 
from  the  former  to  the  latter;  four  years  intervened,  and  the 
negro  was  exposed  to  public  auction  by  direction  of  Troughton, 
and  bid  off  by  Johnston.  It  is  now  said,  the  purchase  by  John- 
ston was  a  mere  pretense,  and  by  appreement  between  him  and 
Troughton;  the  real  object  having  been  to  sell  to  Eirk,  a  buyer 
of  negroes,  by  running  him  up  to  a  high  price,  and  by  bidding 
off  for  Troughton,  if  Kirk  would  not  bid  as  high  as  the  sum 
contemplated.  Such  agreement  is  fraudulent,  and  Troughton, 
a  party  to  that  fraud,  cannot  allege  [it]  for  the  purpose  of  avoid- 
ing the  sale.  But  if  the  juiy  think  a  new  agreement  was  made 
afterward,  which  revested  tho  property  in  Troughton,  then  the 
sale  has  lost  its  effect. 


State  v.  Roach. 

[3  Batwood,  S02.] 

Defect  ik  Indictment.— The  court  will  quash  an  indictment  when  ii  is 
plain  no  judgment  can  be  rendered  in  case  of  conviction,  as  idieie  no 
day  iB  stated  as  that  on  which  the  offense  was  committed. 

Indicthent  for  knowingly  passing  counterfeit  dollars. 


Digitized  by 


Google 


June,  1800.]  Mtechell  v.  Bell.  627 

Defendant's  oonnsel  moyed  to  quash  the  indictment  because 
there  was  no  day  stated  on  which  the  offense  was  supposed  to 
hatre  been  committed,  the  day  of  the  monfch  being  left  blank:  2 
Hawk.  P.  0.  258,  259. 

By  CoxmT.  The  defect  which  is  pointed  out,  would  be  fatal 
upon  a  motion  in  arrest  of  judgment;  and  though  it  is  true  as 
has  been  argued,  that  the  court  has  a  discretion  to  quash  or  not, 
still  it  will  quash  where  it  is  plain  no  judgment  could  be  given 
in  case  of  a  conviction.  Therefore,  let  this  indictment  be 
quashed,  but  the  defendant  shall  noV  be  diachaigedy  but  must 
be  bound  oyer  to  another  term  to  answer  the  ohazge. 


MiTOHELL  V.  Bell. 

iOomwEMoamm  B».  IT^ 

CoNTBAcr  Void  fob  want  of  Considebation.  —  If  an  attorney 
promiM  his  client,  while  the  action  is  pending,  to  indemnify  him 
against  the  consequences  of  it,  the  promise  is  without  oonsiderationy 
and  an  action  cannot  be  maintained  thereon. 

AxmoN  on  the  case  brought  by  Mitchell  against  Bell,  an  attor- 
ney, in  which  the  jury  found  the  following  verdict:  ''We  find  that 
the  defendant  did  assume,  and  assess  the  plaintiff's  damages 
to  thirty-two  pounds  six  shillings  and  sevenpehce,  subject  to 
the  opinion  of  the  court,  on  the  following  case:  That  in  the 
year  1792,  the  defendant,  as  attorney  at  law,  instituted  a  suit 
on  behalf  of  the  present  plaintiff,  Thomas  Mitchell,  against 

Dred  Taylor,  executor  of  Henry  Taylor,  deceased, living 

William  Lancaster,  the  other  executor;  that  Dred  Taylor  after- 
vnxd  died,  leaving  Hardy  Hunt  and  Heniy  Hunt  his  executors; 
that  a  scire  faciaa  issued  at  December  court,  1792,  against  Dred 

•TheM  reports  are  by  Oamtfon  and  Norwood.  Outside  of  Uie  staie,  ibej  are  sometimes 
eHed  b7  the  names  of  Hie  reporters;  but  In  the  sntMeqnsiit  reports  of  the  state  they  are 
elted  as  Conference  Beports,  tnm,  the  oonrt  of  that  name.  The  origin  of  the  court  was 
In  this  manner:  In  the  year  1799  a  law  was  passed  directing  the  judges  of  the  superior 
courts  of  law  and  equity  to  meet  twice  a  year  at  the  city  of  Balelgh  for  the  purpoee  of 
determlnlDg  all  questions  of  law  und  equity  arising  and  remaining  undetermined  upon 
the  circuit.  In  1801  a  law  provided:  '*  That  the  said  act,  so  far  as  It  regards  the  meeting 
together  of  the  said  Judges  for  the  purposes  aforesaid,  be  and  the  vame  Is  hereby  oon^ 
tluued  in  force  for  three  years  longer,  and  the  said  meeting  of  the  Judges  shall  be  known 
by  the  name  and  style  of  *  The  Court  of  Conference/  and  the  same  shall  be  and  continue 
for  the  time  laat  aforesaid,  under  the  same  rules,  regulations  and  re&t  Ictlonn  as  are  pro- 
vide d  in  and  by  the  said  recited  act."  In  1804  an  act  provided  for  Its  continuance  as  a 
court  of  record,  and  that  the  Judges  should  not  ODly  reduce  their  opinions  to  writings 
but  should  deliver  the  same  viva  voce  In  open  court,  but  this  was  altered  by  statute  In 
1810.  In  1805,  the  name  and  style  of  the  court  was  changed  to  that  of  the  Supreme  Oonr* 
ef  North  Carolina.    See  Laws  of  North  Oar.  (ed.  1821) ,  pp.  687, 941,  lOao,  1039. 
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Taylor's  exeoutars,  and  made  them  parties  to  the  said  soit 

living  William  Lancaster,  the  executor  of  Henry  Taylor;  that 
at  the  time  the  scire  faciaa  was  returned,  Bell,  the  defendant, 
who  was  the  plaintiff's  attorney  in  the  aforesaid  suit,  promised 
the  plaintiff,  that  in  case  he  was  nonsuited,  thereby  meaning 
cast,  or  in  any  way  defeated,  that  he,  the  said  Bell,  would  pay 
all  costs;  that  the  plaintiff  was  cast  in  the  county  court  of 
Franklin,  as  appears  by  the  record  filed,  and  paid  costs  amount- 
ing to  the  sum  of  thirty-two  pounds  six  shillings  and  seven- 
pence;  and  if  the  law  is  for  the  plaintiff,  we  find  for  the  plaint- 
iff; otherwise  for  the  defendant/' 

This  case  was  brought  before  the  judges  at  their  meeting  this 
term  for  determination. 

JoHKsoK,  J.  The  promise  in  this  ease,  stated  to  be  made  by 
Bell,  is  founded  on  no  consideration,  therefore,  I  am  of  opinion 
the  judgment  should  be  entered  for  defendant. 

Tatlob,  J.  This  action  is  founded  upon  an  express  promise 
made  by  the  defendant,  an  attorney,  that  if  the  plaintiff  should 
be  nonsuited  or  cast  in  the  suit,  he  would  reimburse  him  all 
the  costs. 

Were  this  an  action  against  the  defendant  for  mismanage- 
ment of  the  cause  or  neglect  of  duty,  it  would  have  been  un- 
necessary to  hi^ve  stated  any  other  consideration  than  his  under- 
taking the  management  of  the  suit.  Every  attorney  receives 
the  trust  accompanied  with  responsibility  to  his  client  for  any 
loss  occasioned  by  his  improper  conduct;  in  such  a  case  it 
might  be  necessary  to  examine  how  far  he  is  liable  where  the 
loss  arises,  rather  from  error  in  judgment  than  from  neglect  or 
positive  misconduct,  and  likewise  to  ascertain  under  which  of 
these  two  descriptions  the  defendant's  conduct  ought  to  be 
classed.  But  in  this  case  all  such  inquiries  are  useless,  because 
if  the  defendant  is  liable  at  all  he  is  so  by  virtue  of  his  express 
promise,  which  would  charge  him  without  regard  to  the  means 
by  which  the  suit  was  lost. 

As  a  consideration  is  indispensably  necessary  to  support 
every  assumpsit,  it  must  be  ascertained  whether  any  exists  in 
the  present  case;  it  is  not  pretended  that  the  plaintiff  paid 
anything  at  the  time  of  the  promise,  or  that  he  forewent  any 
advantages  or  benefit  that  he  might  otherwise  have  had;  the 
only  consideration  that  can  be  possibly  set  up  is,  that  he  em- 
ployed the  defendant  as  an  attorney,  and  in  that  character 
reposed  confidence  in  him;  but  can  that  consideration  be  oon- 
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neoted  with  this  prdmise?    I  apprehend  not,  becaube  it  was 
perfectly  past  and  executed. 

AU  the  indemnity  l^fally  resulting  from  such  misplaced  con- 
fidence the  plaintiff  may  enforce  in  another  form  of  action;  but 
to  prevail  in  this  it  onght  to  be  shown  that  the  undertaking  of 
the  defendant  was  in  consideration  of  the  plaintiff's  employing 
him.  It  is  true  that  in  some  cases  an  assumpsit  will  lie, 
although  the  consideration  is  past,  if  there  was  a  duty  before; 
but  in  all  of  them  the  duty  is  coeztensiye  with  the  promise. 
In  this  case  the  duty  extended  no  further  than  a  careful,  dili- 
gent, and,  possibly,  skillful  management  of  the  suit;  it  did  not 
go  the  length  of  making  compensation  to  the  plaintiff  if  he 
failed  in  his  suit  at  all  eyents,  or  under  any  possible  circum- 
stances. This  promise  was  altogether  without  prejudice  to  the 
plaintiff  or  benefit  to  the  defendant — the  former  would  baye 
been  precisely  in  the  same  situation  if  the  promise  had  never 
been  made — the  latter  received  no  new  confidence  or  reward  for 
making  it.  It  is  within  the  idea  of  nudum  pactum  most  com- 
pletely. I  am,  therefore,  of  opinion  that  judgment  be  entered 
for  def todant. 

Magat,  J.    This  undertaking  or  promise  being  wholly  without 
consideration  is  void. 
Judgment  for  defendant. 


State  v.  Glasgow. 

[OoxFoaaraB  Bsr.  88.1 

liSAKiNO  OF  "Good  akd  Lawful  Men."— The  words  ** good  and  law* 
fal  men,"  in  the  caption  of  an  indictment,  inquest,  etc,  mean  free* 
holdeiB. 

Judicial  Notice  « — ^The  civil  divisionB  of  the  state  into  counties,  eta, 
must  be  taken  notice  of  judicially  by  the  court 

Cbdunal  Liabilitt  of  Pubuc  Officeb.— If  a  public  officer  intrusted 
with  the  exercise  of  definite  powers  for  the  benefit  of  the  community, 
wickedly  abuse,  or  fraudulently  exceed  them,  he  is  punishable  by  in- 
dictment, though  no  injurious  effects  result  to  any  individual  from  hii 
misconduct.  The  crime  consists  in  the  public  example  in  perverting 
those  powers  to  the  purposes  of  £raud  and  wrong  which  were  committed 
to  him  as  instruments  of  benefit  to  the  citizens,  and  of  safety  to  their 
ri^ts. 

Indiotmbnt  against  Olasgow,  the  secretary  of  state,  for  frand- 
nlently  issuing  land  warrant.  The  jury  found  him  guilty;  the 
counsel  for  the  defendant  moved  for  a  new  trial  upon  several 
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grotmcUy  bat  relied  chiefly  on  the  ground  of  the  verdiot  being 
oontraiy  to  evidence.  The  court  dedared  th^  were  satisfied 
with  the  verdict,  and  refused  to  grant  a  new  trial.  The  attorney- 
general  then  prayed  for  judgment  against  the  defendant,  when 
Haywood,  for  the  defendant,  moved  for  the  arrest  of  judgment, 
and  filed  the  following  reasons: 

1.  The  caption  does  not  state  any  legal  authority  in  this  court 
to  take  the  said  indictment;  the  commission  is  stated  to  be 
made  to  the  judges  to  inquire  by  the  oaths  of  good  and  lawful 

men  of  the  counties  of ,  and  there  is  no  law  of  this  state 

which  authorizes  an  inquiry  otherwise  than  by  the  oaths  of  free* 
holders; 

2.  The  caption  does  not  state  the  indictment  to  have  been 
found  by  the  oaths  of  freeholders; 

8.  There  is  no  such  commission  as  that  stated  in  the  caption; 
the  commission  by  virtue  whereof  this  court  sits  is  a  commis- 
sion to  inquire  of  the  offenses  committed  in  the  office  of  the 
secretary  of  state,  or  in  the  office  of  Martin  Armstrong,  or  in 
the  office  of  John  Armstrong,  in,  etc.;  but  the  commission  de- 
scribed in  the  caption  is  to  inquire  of  offenses  in  the  two  former 
offices  only; 

4.  The  commission  by  virtue  whereof  this  court  sits  is  to  in- 
quire by  the  oaths  of  freeholders,  whereas  the  commission  by 
virtue  whereof  the  indictment  is  stated  so  to  be  taken,  is  to  in- 
quire by  the  oaths  of  good  and  lawful  men  only; 

6.  The  several  offenses  in  the  indictment  mentioned  are  sup- 
posed to  have  been  committed  on  the  several  times  therein  men- 
tioned, at  the  county  of  Greene,  within  the  jurisdiction  of  this 
court,  not  stating  the  said  place  to  be  within  any  of  **  the  dis- 
tricts of  the  "  state,  whereby  the  court  might  see  that  the  said 
offenses  were  committed  within  the  extent  of  their  jurisdiction; 
and  in  fact  at  these  several  times  there  was  no  such  county  as 
the  county  of  Greene  within  any  district. 

By  Court,  Macay,  J.  As  our  opinion  rests  upon  a  few  plain 
and  obvious  principles,  it  is  unnecessary  to  enter  into  an  elabo- 
rate examination  of  the  cases  cited  in  support  of  this  motion. 
They  are,  generally  speaking,  good  law  (though  to  this,  the 
case  cited  from  1  Dyer,  69,  forms  an  exception),  but  we  do  not 
think  they  apply  to  the  case  under  consideratioUi 

With  respect  to  all  those  reasons  which  proceed  upon  the 
ground  that  the  expressions  ''good  and  lawful  men  "are  in- 
serted in  the  caption  and  commission,  instead  of  the  word 
*'  freeholders,"  the  answer  is  that  these  words  are  to  be  under- 
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stood  aoooiding  to  iHe  subject-matter  relatiTe  to  which  thej  are 
applied.  In  this  instance,  the  wordis  are  used  as  forming  an 
inquest;  and  an  inquest  formed  of  good  and  lawful  men,  must 
be  of  freeholders.  Liberoa  ei  legalea  homines,  are  the  terms 
which  have  always  been  used  in  the  venire  facias,  and  their  legal 
import  and  signification  is  freeholders,  without  just  exception: 
3  Bl.  Com.  851;  4  Bl.  Com.  850.  But  even  an  objection  to  the 
caption  of  an  indictment,  founded  in  the  omission  of  such  words, 
ought  not  to  preyail,  especially  if  the  indictment  be  in  a  super* 
ior  court,  and  that  which  is  omitted  be  in  common  understand- 
ing implied  in  what  is  expressed:  2  Hawk.  cap.  25,  sec.  126. 

The  exception  arising  from  the  supposed  error  in  setting  out 
the  commission,  is  not  founded  in  point  of  fact,  and  has,  there- 
fore, been  abandoned  in  the  argument. 

It^  is  certainly  an  undeniable  ride  that  the  place  where  an 
offense  is  stated  to  haye  been  committed,  must  appear  to  be 
within  the  jurisdiction  of  the  court  which  tried  it,  and  the  ques- 
tion for  us  to  decide  is,  whether  the  county  of  Qfeene  does  not 
appear  to  be  within  the  jurisdiction  of  this  court? 

This  court  is  authorized  by  the  commission  to  inquire  into 
any  offenses  it  describes,  which  were  committed  within  any  dis- 
trict of  the  state,  the  county  of  Greene  is  within  a  district  of 
the  state;  and  thence  it  necessarily  follows  that  it  is  also  within 
the  jurisdiction  of  this  court.  The  oiyil  divisions  of  the  ter- 
ritory of  the  state  into  districts,  and  their  subdivision  into 
counties,  serve  to  define  and  limit  the  boundaries  of  jurisdic- 
tion allotted  to  the  superior  courts;  in  this  respect  they  form  an 
essential  part  of  the  public  law  of  which  the  court  can  no  more 
be  ignorant  than  of  the  fact,  that  every  county  in  the  state  is 
within  some  one  of  its  districts.  Thence,  if  an  offense  is  laid 
to  be  committed  in  a  county,  corresponding  in  name  with  one 
in  the  state,  we  must,  in  reference  to  the  extended  jurisdiction 
of  this  court,  understand  it  to  be  one  and  the  same.  Would  it 
not  be  fanciful  and  extravagant  to  presume  it  to  be  out  of  the 
state? 

And  why  make  the  presumption  that  it  has  been  ceded  to 
congress,  when  we  know  the  fact  is  otherwise?  Besides,  the 
offense  is  laid  to  have  been  committed  by  the  secretary  of  state 
being  there  (in  the  county  of  Greene)  in  the  exercise  of  the  said 
office.  Here  again,  in  order  to  give  effect  to  this  objection,  we 
must  make  another  unreasonable  presumption  that  the  secretary 
of  state  was  exercising  his  office,  and  did  issue  from  his  office 
out  of  the  state  this  military  land  warrant.     But  in  truth,  if  it 
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had  appeared  on  the  trial  that  the  offense  was  committed  with- 
out  the  limits  of  the  state,  the  defendant  would  have  been  dis- 
charged for  want  of  jiirisdiction.  But  if  the  place  laid  is  within 
the  jurisdiction  of  the  court,  a  mistake  in  that  point  would  not 
haye  been  material,  unless  the  place  had  formed  a  part  of  the 
description  of  the  offense,  and  was  not  stayed  merely  as  a  yenue: 
4  Bl.  Com.  306.  In  fine,  thp  reasoning  upon  which  all  the 
cases  are  founded,  which  were  cited  to  proye  the  necessity  of 
naming  the  yille,  is  obyiously  inappUoable  to  the  present  topic, 
because  the  jury  are  summoned  altogether  from  other  counties 
than  that  where  the  offense  is  laid  to  haye  been  committed.  As 
to  the  objections  made  to  the  first  count,  it  is  to  be  remarked 
that  the  gist  of  the  offense  there  stated,  is  the  fraudulently  is- 
suing a  duplicate  warrant,  knowing  the  original  to  haye  been 
preyiously  issued.  We  do  not  think  it  necessary  that  a  positiye 
allegation  should  haye  been  made  that  the  original  was  issued, 
but  it  was  necessary  that  proof  to  that  effect  should  haye  been 
made  on  the  trial,  and  it  accordingly  was  made.  In  principle, 
the  same  objection  was  made  in  Bex  y.  Latby,  2  Str.  904,  and 
oyerruled.  If  a  positiye  ayerment  of  the  issuing  the  original 
warrant  was  unnecessary,  it  follows  that  the  objection  in  grow- 
ing out  of  its  not  being  particularly  described,  most  also  be 
inyalid. 

It  is  further  objected  that  no  injury  is  stated  to  haye  ensued 
the  act  of  this  issuing  the  duplicate. 

If  the  act  was  done  in  the  manner  charged  in  the  indictment, 
and  as  the  jury  haye  found  it,  the  defendant  has  certainly  com- 
mitted a  misdemeanor,  which  is  indictable  at  common  law.  No 
rule  of  law  requires  that  a  circumstance,  which  forms  no  ingre- 
dient in  the  crime,  should  be  stated  in  an  indictment;  and  if  a 
public  ofilcer,  intrusted  with  definite  powers,  to  be  exercised 
for  the  benefit  of  the  community,  wickedly  abuses  or  fraudu- 
lently exceeds  them,  he  is  punishable  by  indictment,  although 
no  injurious  effect  results  to  an  individual  from  his  misconduct 
The  crime  consists  in  the  public  example,  in  perverting  those 
powers  to  the  purposes  of  fraud  and  wrong,  which  were  com- 
mitted to  him  as  instruments  of  benefit  to  the  citizens  and  of 
safety  to  their  rights.  If  to  constitute  an  indictable  misde- 
meanor, a  positive  injury  to  an  individual  must  be  stated  and 
proved,  all  those  cases  must  be  blotted  out  of  the  penal  code 
where  attempts  and  conspiracies  have  been  so  prosecuted,  yet 
they  are  numerous  and  authoritative:  3  Bac.  549,  in  notia,  new 
edition.     The  offense  charged  in  the  second  count,  succinctly 
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stated,  is  this,  that  the  defendant  issued  a  grant  to  Mulherrin 
npon  a  duplicate  warrant,  which  had  "been  previously  issued  to 
the  heirs  of  E.  Boberts,  the  right  to  which  Iklulherrin  claimed, 
under  an  assignment  from  Elijah  Bobertson.  In  order  to  fix 
this  as  a  fraudulent  act  upon  tiie  defendant,  it  is  deemed  neo> 
essarj  by  the  drawer  of  the  indictment  to  describe  the  agency 
that  Mulherrin  had  in  the  business;  accordingly  the  count  be- 
gins with  stating  the  steps  taken  by  him  in  order  to  obtain  the 
grant,  pretending  that  Bobertson  had  assigned  the  warrant  to 
him,  although  he  did  not  produce  any  legal  eyidence  to  prove 
either  Bobertson's  title  or  his  assignment;  and  the  offense,  aa 
laid,  consists  in  issuing  the  grant  under  all  the  circumstances 
of  the  application  made  by  Bobertson,  and  with  a  full  knowl« 
edge  of  them. 

These  are,  therefore,  repeated  in  the  second  branch  of  the 
count,  and  introduced  by  the  participle  **  knowing,''  which 
necessarily  refers  to  the  whole  of  them,  and  carries  the  sense 
throughout  the  whole  paragraph  which  contains* the  recital  of 
Mulherrin's  acts  or  omissions.  The  sense  of  the  whole  count 
aids  the  construction  and  unless  the  former  is  separated  from 
the  latter  part  of  it,  it  is  understood  upon  reading  thus:  that 
the  defendant  well  knowing  that  the  duplicate  was  illegal,  etc.; 
well  knowing  that  Mulherrin  had  not  produced  to  him  any 
legal  evidence  to  prove  that  E.  Bobertson  was  entitled,  etc.,  or 
to  prove  that  he  had  assigned  it  to  Mulherrin,  fraudulently 
issued  the  grant,  etc. 

The  four  following  objections  to  the  second  count  have  been 
substantially  answered  in  noticing  the  exceptions  to  the  first. 
What  concerns  the  essence  of  the  crime  and  the  gist  of  tbe 
charge  is  laid  with  certainty  sufficient  to  enable  the  defendant 
to  know  the  offense  wherewith  he  is  charged,  and  to  enable  the « 
court  to  discern  upon  the  record  a  crime  punishable  by  law.  In 
misdemeanor,  where  no  particular  technical  phrases  are  appro- 
priated to  describe  the  act,  nice  and  overstrained  exceptions 
have  not  usually  prevailed:  2  &  3  Burr.  Bep.  The  last  reason 
is  founded  upon  the  supposition  that  the  lands  stated  to  be  in- 
cluded within  the  description  of  the  grant  were  not  the  lands 
of  North  Carolina,  but  of  the  United  States,  and  it  is  thence 
concluded  that  the  frtrud  is  exclusively  cognizable  in  the  courts 
of  the  United  States.  However  the  fact  may  be,  as  to  tbe  title 
of  the  lands,  the  defendant  was  a  public  officer  of  the  state  of 
North  Carolina,  and  it  was  by  virtue  of  that  character  alone 
that  he  was  enabled  to  commit  the  offense  chaiged  in  the  in- 
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Hiciment  All  his  acts  wore  the  semblance  of  official  datiee, 
and  bat  for  the  inquiry  now  institated,  might  still  retain  the 
stamp  of  public  authenticity.  By  his  signature  the  faith  of  the 
state  was  pledged  for  the  purity  and  honesty  of  the  documents 
to  which  it  was  annexed,  and  her  character,  honor  and  dignity 
required  that  it  should  ncTer  be  pledged  in  Tain.  The  security 
of  the  citizens'  rights,  no  less  than  the  reputation  of  the  state, 
was  intimately  connected  with  a  faithful  discharge  of  the  duties 
appertaining  to  an  office  of  such  high  importance;  a  confidence 
commensurate  therewith  was  reposed  in  him;  and  this,  after 
patient  examination,  is  found  by  the  jury  to  haye  been  abused 
in  the  particulars  charged.  To  the  jurisdiction  of  the  state, 
therefore,  we  think  he  is  strictly  and  properly  amenable. 
Beasons  oyerruled. 


Simpson  v.  Nadeau. 

(OOMlBBBKni  BKP.  lU.] 

ADlOBALTr  JUIOSDICTION. — ^The  question  of  prixe  or  no  prise  Is  ezdusive- 
]y  of  admiralty  jnriBdiction,  even  though  the  Tenel  captured  was  not 
carried  into  a  port  for  oondenmation. 

Tboveb  to  recover  the  value  of  a  brig  and  cargo.  Sometime 
about  the  beginning  of  the  year  1796,  the  schooner  Bellona,  a 
priyateer  commissioned  by  the  French  Bepublic,  cruising  ofl 
the  island  of  Jamacia,  fell  in  with  the  brig  Sally,  loaded  in  part* 
with  sugar  and  coffee,  and  in  part  with  American  produce. 
The  brig  had  no  register  on  board  and  the  priyateer  took  her 
on  the  high  seas,  tmder  the  pretense  of  a  prize,  carried  her  into 
the  port  of  St.  Jago,  in  the  Island  of  Cuba,  and  without  any 
regular  form  of  condenmation,  sold  the  brig  and  caigo.  Simp* 
*son  instituted  the  action  against  Nadeau  upon  the  principle 
that  he  was  the  owner  of  the  brig  and  cargo;  that  he  was  an 
American  citizen,  and  consequently  that  the  brig  and  cargo 
were  neutral  property,  not  liable  to  capture.  On  the  trial 
Simpson  proved  a  property  in  the  brig  and  cargo  and  obtained 
a  verdict  for  one  thousand  two  hundred  and  forty-five  pounds 
and  costs,  subject  to  the  opinion  of  the  court,  whether  the 
court  had  jurisdiction  of  the  cause. 

Haywood^  for  the  plaintiff. 

JoceLyUy  for  the  defendant. 

Mall,  J.    In  England  there  are  two  admiralty  courts  of  civil 
jurisdiction;  the  one  is  called  the  instance  court,  the  other  the 
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prize  court.  In  many  instances  the  courts  of  common  law  have 
jurisdiction  of  trespasses  committed  on  the  high  seas»  as  for  seiz- 
ing, stopping  or  taking  a  ship  on  the  high  sea  not  as  prize.  But 
whenever  the  trespass  complained  of  is  a  taking,  etc.,  on  the 
high  seas  as  prize,  the  courts  of  common  law  have  not  jurisdic- 
tion. The  nature  of  the  question,  not  the  locality,  constitutes 
the  rule  on  which  depends  the  jurisdiction  of  the  courts  of 
common  law.  But  for  the  taking,  etc.,  as  prize,  (of  which  the 
courts  of  common  law  have  not  jurisdiction)  the  prize  courts 
have  sole  and  ezolusiYe  jurisdiction:  Doug.  692.  A  trespass 
for  taking  a  ship,  etc.,  not  as  prize"",  is  the  object  of  municipal 
law.  The  prize  court  is  goTcmed  by  rules  and  regulations 
peculiar  to  itself.  In  this  court  generally  disputes  arise  not 
between  citizen  or  subjects  of  the  same,  but  of  different  nations. 
It  is,  therefore,  proper  that  such  disputes  should  l^e  deter- 
mined by  the  laws  and  usages  of  nations,  and  such  regulations  as 
may  exist  between  the  nations  to  which  the  parties  belong;  so 
that  the  same  rules  of*  decision  are  common  to  prize  courts, 
whether  established  in  one  country  or  another.  The  powers  of 
of  the  instance  cotuHii  and  prize  courts  constitute  the  extent  of 
jurisdiction  of  the  courts  of  admiralty  in  the  United  States: 
8  Dallas,  16.  It  appears,  from  the  record  in  this  case,  that  the 
defendant  captured  the  prize  by  virtue  of  a  commission  from 
the  French  Bepublic,  and  in  consequence  of  the  said  brig  being 
without  a  register,  etc.,  the  defendant  sets  up  no  claim  to  the 
brig,  nor  justifies  the  taking  of  her  on  any  other  ground.  Is 
this,  then,  a  question  of  prize  or  no  prize  or  not  ?  I  think  it  is, 
and  that  this  court  consequently  has  not  jurisdiction,  but  that 
the  court  of  admiralty  has  sole  and  exclusive  jurisdiction  in 
cases  of  this  description. 

It  has  been  turged  for  the  plaintiff  that  this  matter  ought  to 
have  been  pleaded  to  the  jurisdiction  of  the  court,  and  that  the 
not  pleading  it  in  that  form  is  a  waiver  of  it;  but  consent  can- 
not give  original  jurisdiction  to  a  court  which  has  it  not:  2 
Burrow,  746;  2  Wash.  Bep.  216.  It  was  decided  in  the  case  of 
Bow  V.  Sassard,  cited  in  Doug.  681,  that  the  plaintiff  could  not 
recover  in  trespass  for  taking  a  ship  as  prize,  the  plea  of  not 
guilty  being  pleaded.  It  has  also  been  urged  for  the  plaintiff 
that  unless  the  court  will  grant  him  relief  he  will  be  without  a 
remedy,  because  only  the  person  of  the  defendant  is  within  the) 
reach  of  the  courts  of  admiralty  and  those  courts  will  not  pro- 
ceed  against  the  person  in  the  first  instance. 

T  think  this  is  a  case  of  prize  or  no  prize,  and  that  the  courts 
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of  admiraltj  haTO  exclosiTe  joxisdiction  of  it.  I  know  of  no 
authority  warranting  an  exception  from  this  general  mle^  in  the 
case  where  the  person  of  the  captor  only,  and  not  the  yessel 
captured,  is  within  the  jurisdiction  of  the  courts  of  admiralty. 
It  has  likewise  been  urged  for  the  plaintiff  that  as  the  defend* 
ant  converted  the  brig  to  his  own  use  before  any  adjudication 
took  place  respecting  her  by  a  proper  tribunal,  he  ought  to  be 
considered  a  trespasser  ab  initio.  In  order  to  ascertain  the 
merits  of  that  argument,  we  must  have  recourse  to  the  partic- 
ular usages  and  regulations  that  may  exist  between  the  coun- 
tries to  which  the  plaintiff  and  defendant  may  belong.  To  go 
in  search  of  these  would  lead  us  out  of  our  course;  they  ex- 
dusiyely  belong  to  the  prize  courts.  If  it  is  said  that  the  brig 
Sally  belonged  to  the  citizen  of  a  neutral  nation,  and  therefore 
could  not  be  the  subject  of  prize,  it  may  be  observed  that  the 
owner  of  a  neutral  ship  may  violate  his  neutrality  by  carrying 
contraband  goods,  by  taking  part  with  one  of  the  belligerent 
powers  improperly,  etc.  Whether  the  being  without  a  register 
etc.,  would  justify  a  capture,  etc.,  is  not,  I  think,  for  this 
court,  but  a  prize  court,  to  determine.  I  am  of  opinion,  there- 
fore, that  however  strongly  the  justice  of  this  case  may  plead 
for  the  plaintiff,  that  this  court  has  not  jurisdiction  of  tiie  sub- 
ject-matter for  which  this  suit  has  been  brought,  and  that  judg- 
ment should  be  entered  for  the  defendant. 

JoHHSTON,  J.  In  this  case,  in  order  to  decide  whether  the 
plaintiff  has  a  right  to  recover,  it  must  be  inquired  into  whether 
the  vessel  and  cargo  were  prize  or  not;  and  it  stands  admitted 
in  every  case  where  the  question  of  prize  or  no  prize  must  be 
decided,  that  the  courts  of  common  law  have  no  jurisdiction, 
but  that  it  appertains  exclusively  to  the  courts  of  admiralty. 
There  are  cases  where  the  courts  of  common  law  have  taken 
cognizance  of  torts  committed  on  the  high  sea  by  one  British 
subject  on  the  property  of  another,  but  do  not  find  that  in  any 
instance  they  have  sustained  a  suit  by  a  subject  against  a  for- 
eigner acting  under  a  commission  from  his  sovereign. 

Maoiy,  J.  This  case  states  that  the  brig  and  cargo  were 
taken  on  the  high  seas  under  the  pretense  of  a  prize,  by  the 
privateer  Bellona,  commissioned  by  the  Bepublic  of  France,  the 
brig  and  cargo  carried  into  the  Spanish  port  of  St.  Jago,  in  the 
island  of  Cuba,  and  there  sold  without  any  regular  condemna- 
tion; that  defendant  \vas  owner  of  the  privateer;  that  the  brig 
had  no  register  on  board.    The  plaintiff,  being  an  American 
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citizen,  claims  said  brig  and  cargo  as  neutral  property,  as  not 
liable  to  capture.  A  verdict  has  been  obtained  in  this  case  in 
the  superior  court  of  law,  for  the  district  of  Newbem,  subject 
to  the  opinion  of  the  coturt  on  this  question,  whether  the  court 
has  jurisdiction  of  this  case  ?  To  determine  this  question  it 
will  be  necessaiy  to  inquire  whether  this  brig  and  cargo  were 
takbu  on  the  high  seas  as  a  prize,  and  if  so  ta^en,  whether  she 
was  or  was  not  a  prize. 

The  case  states  that  she  was  taken  by  a  priTateer  commissioned 
by  the  Republic  of  France,  "under  the  pretense  of  a  prize;" 
that  she  had  no  register  on  board.  The  expression,  according 
to  my  understanding,  is  the  same  as  if  the  case  had  stated  she 
was  taken  as  a  prize;  the  caption  was  the  purpose  of  making  a 
prize  of  her  and  cargo;  then  the  other  question  arises,  was  she 
a  prize  or  not?  To  determine  this,  the  court  of  admiralty  has 
the  sole,  undisturbed  and  exclusive  jurisdiction,  which  they 
are  bound  to  determine  agreeably  to  the  law  of  nations:  8 
Black.  108;  69  Doug.  504;  Le  Caux  v.  Eden,  2  Dall.  160;  4 
Term.  Bep.  882;  1  MoL  57;  8  T.  B.  841,  848,  844.  In  oppo- 
sition to  these  authorities  I  find  but  one:  Beakey,  Ferrell,  Ck>mb. 
120,  in  which  it  appears  that  on  the  question,  prize  or  not,  the 
courts  of  common  law  and  admiralty  have  a  concurrent  juris* 
diction.  In  1  Show.  6,  this  case  is  also  reported  and  explained 
She  was  seized  by  the  East  India  Company,  and  there  con- 
demned by  their  admiralty.  The  questioui  prize  or  no  prize,  to 
be  determined  by  the  law  .of  nations,  made  no  part  of  this  ques- 
tion. All  the  other  authorities  that  I  have  been  able  to  exam* 
ine,  do  expressly  state  that  the  courts  of  admiralty  have  the 
sole  and  exclusive  jurisdiction  of  determining  prize  or  no  prize. 
It  is  true  that  trespasses  may  be  committed  on  the  high  seas  by 
one  ship  taking  goods  from  another  tortiously,  and  by  various 
other  means  of  which  the  courts  of  common  law  have  jurisdic- 
tion. Where  the  admiralty  has  not  original  jurisdiction  of  the 
cause,  the  jurisdiction  of  the  courts  of  common  law  is  not  en- 
tirely taken  away:  3  Blanc.  108;  Oomb.  462.  But  in  no  case 
have  they  interfered  where  the  question,  as  in  the  present  case, 
IS  prize  or  no  prize.  I  am  of  the  opinion  that  the  superior 
tfourt  of  law  had  not  jurisdiction. 

Judgment  for  defendant. 

Sae  JeMHiy.PMimam,  1  Am.  Deo.  5H  toAshnOardedrfoa 
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Williamson's  Adbiinistrators  v.  Smart. 

\OaKWWMMKcm  Bbp.  U6.] 

Law  op  Domicile  Govbbns  as  to  Distribution  op  Psbsokal  Estate. 
—The  personal  estate  of  an  intestate  wherever  it  may  he,  is  to  be  dis- 
tributed according  to  the  laws  of  the  country  where  the  intestate  was  a 
resident,  or  in  other  words,  where  he  was  a  citizen  or  subject  at  the 
time  of  his  death;  therefore,  slaves  in  Virginia  which  belonged  to  the 
estate  of  an  intestate  who  was  a  citixen  and  inhabitant  of  this  state, 
must  be  distributed  according  to  the  laws  of  the  state  wherein  he  had 
his  domicile,  slaves  being  here  r^;arded  as  personal  property. 

AonoK  of  trover  to  recover  the  value  of  several  slaves;  the 
facts  of  the  case  appear  from  the  opinions. 

Halt.,  J.  In  this  case  both  of  the  plaintiffs  and  defendants 
claim  the  negroes  for  which  this  action  is  brooght,  under  Wil* 
liam  Williamson,  one  of  the  l^fatees  of  Thomas  Davis.  The 
special  verdict  states  that  William  Williamson  removed  himself 
to  and  became  a  citizen  of  this  state,  where  he  lived  to  the  time 
of  his  death.  It  is  admitted  that  at  the  time  of  his  death,  by 
the  laws  of  Virginia,  negro  property  was  made  to  descend  lilra 
land  to  the  heirs  at  law,  he  making  on  that  account  some  pecun« 
iary  satisfaction  to  the  next  of  kin;  and  that  at  that  time,  by  the 
laws  of  this  state,  property  of  that  description  was  made  dis- 
tributable equally  amongst  all  the  children  of  an  intestate. 
The  question  is,  whether  the  negroes  for  which  this  suit  is 
brought  shall  be  disposed  of  agreeably  to  the  laws  of  "^ginia 
(they  having  been  in  Virginia  at  the  time  of  the  death  of  Wil* 
liam  Williamson,  their  ovnier),  or  by  the  laws  of  this  state, 
where  William  Williamson  was  a  resident  at  the  time  of  his 
death.  I  take  the  rule  of  law  in  such  case  to  be  this:  that  the 
personal  estate  of  the  intestate  is  distributable  according  to  the 
laws  of  the  country  where  the  intestate  was  a  resident,  or  in 
other  words,  where  he  was  a  citizen  or  subject  at  the  time  of  his 
death:  Ambler  25,  415;  2  Yesey,  85.  Although  by  the  laws  of 
Yirginia,  negroes  are  made  to  descend  like  land  to  the  heir  at 
law,  in  many  other  respects  they  are  considered  to  be  personal 
estate;  and  indeed  our  law  would  view  them  as  personeJ  estate, 
when  any  case  like  the  present  would  occur  notwithstanding  the 
laws  of  Yirginia  would  ever  view  them  in  all  respects  as  real 
property.  I  cannot  think  the  decree  made  by  tbe  court  of 
Amelia  strengthens  tbe  defendant  s'  title  because  the  plaintiffs 
were  not  parties  to  it — had  they  been  parties  to  it,  and  the 
grounds  on  which  the  present  pretensions  rest  been  mad^  known 
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to  that  oonrt,  I  presmne  their  decree  would  haTe  been  different. 
I  think  that  all  the  children  of  William  Williamson  are  equally 
entitled  to  the  property  in  dispute  among  whom  the  plaintiff 
will  be  compellable  to  make  distribution  after  debts  are  paid, 
etc.,  and  that  judgment  should  be  entered  for  the  plaintiff. 

Tatlob,  J.  The  material  facts  of  this  case  are,  that  Thomas 
Davis,  by  Lis  will,  which  was  admitted  to  probate  in  the  year 
1722,  bequeathed  a  female  slave,  of  the  name  of  Sarah,  to  his 
daughter,  Frances  Williamson,  during  her  life;  and  after  her 
decease,  the  wench  and  her  increase  to  be  equally  divided 
among  the  'children  of  Frances.  Frances  had  six  children, 
one  of  whom,  William,  removed  into  this  state,  and  died  in 
1768,  leaving  a  widow  and  nine  children;  George  being  his 
eldest  son.  Afterward,  in  the  beginning  of  the  year  1769, 
Frances  died;  upon  which  the  issue  of  Sarah  were  divided 
under  the  authority  of  a  court  of  chanceiy  in  Yirginia.  A 
sixth  part  was  allotted  to  Oeoige  as  the  heir  at  law  of  William 
— ^this  was  received  by  his  guardian,  and  afterward,  upon  his 
arriving  at  full  age,  brought  into  this  state  by  himself;  until 
which  time  all  the  negroes  descended  from  Sarah  hare  re« 
mained  constantly  in  Yirginia.  Gteorge  died  in  the  year  1780, 
leaving  a  widow  and  child,  who  possessed  themselves  of  the 
negroes,  which  they  have  retained  ever  since.  The  widow  of 
William  administered  upon  her  husband's  estate,  and  afterward 
intermarried  with  Peter  Cox,  who,  together  with  his  wife,  hath 
brought  the  present  suit  to  recover  the  negroes  as  of  the  goods 
and  chattels  of  William;  having  previously  demanded  them  of 
the  defendants,  one  of  whom  defends  as  administrator  in  right 
of  his  wife,  to  Oeorge  Williamson,  and  the  other  as  guardian 
to  George's  child. 

From  these  facts  two  questions  arise:  one  is,  whether  the 
division  made  in  Yirginia  ought  not,  as  far  as  it  respected  the 
share  claimed  through  William,  to  have  been  according  to  the 
laws  of  this  state,  whereof  William,  before  and  at  the  time  of 
his  death,  was  a  citizen  and  inhabitant?  The  other  is,  whether 
upon  the  supposition  that  the  division  was  improperly  made, 
the  decree  directing  it  is  not  conclusive,  as  the  sentence  of  a 
court  of  competent  jurisdiction. 

As  to  the  first,  I  consider  it  perfectly  clear  and  well  settled, 
that  although  the  descent  of  lands  is  to  be  regulated  according 
to  the  law  of  the  country  wherein  they  are  situated,  yet  the 
succession  and  distribution  of  movable  property  is  to  be 
guided  by  the  law  of  the   country  where  the  owner  has  his 
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domicile.  This  is  a  principle  of  tlie  law  of  nations,  which  hath 
been  recognized  and  sanctioned  by  a  Tarieij  of  adjudications: 
2  Vesey,  85;  Ambler,  25;  4  T.  R.  184,  etc.;  Bl.  131;  437,  691; 
Ld.  Karnes,  274;  Vattel,  b.  2,  c.  7,  s.  85;  c.  8,  s.  109, 110.  I 
can  entertain  no  doubt  that  these  authorities  must  be  approved 
and  acted  on,  by  the  courts  of  this  state,  upon  an  application 
to  distribute  the  effects  of  a  foreigner,  if  made  within  due 
time;  and  that  they  would  receive  evidence  of  the  law  accord- 
ing to  which  the  distribution  was  sought.  I  do  not  indeed 
recollect  any  decision  upon  this  point  in  our  own  courts,  but 
my  opinion  is  founded  no  less  upon  the  weight  and  number  of 
the  cases  than  upon  the  intrinsic  justice  of  the  principle  which 
pervades  them.  It  seems  also  to  acquire  strength  in  its  appli- 
cation to  the  United  States  from  the  nature  of  their  political 
relations,  which  are  calculated  equally  to  cherish  a  spirit  of 
friendly  intercourse  amongst  their  respective  citizens,  and  to 
promote  in  each  state  a  respectful  deference  to  the  laws  of  alL 

The  court  of  Virginia  would,  without  doubt,  have  given 
effect  to  the  claims  of  the  other  parties  concerned,  unless  there 
be  some  law  of  that  state  expressly  to  prevent  it.  The  exist- 
ence of  such  a  law,  however,  cannot  weU  be  imagined,  because 
there  can  be  no  reason  wherefore  that  state  should  be  con^ 
cemed  about  the  manner  in  which  strangers  hold  that  sort  of 
property,  which  they  may  freely  carry  away  with  them.  All 
that,  as  a  state,  they  can  be  interested  in  ascertaining  is, 
whether  the  party  asserting  a  claim  has  really  a  right,  accord- 
ing to  the  laws  of  his  own  country;  and  whether  those  laws 
vest  a  chattel  in  one  person  or  direct  its  division  among 
twenty,  they  equally  merit  respect  and  observance.  Therefore, 
if  in  the  state  of  Virginia  this  property  is  dothed  with  some 
of  the  qualities  of  real  estate-^if  like  that  it  is  made  descendi- 
ble to  the  heirs  at  law,  and  exempted  from  the  payment  of 
debts  where  there  are  sufficient  assets  without  it,  so  far  as  its 
nature  is  changed;  but  in  all  other  respects  it  remains,  and 
must  be  considered  as  chattel  property;  and  the  local  policy 
which  hath  thus  distinguished  it,  must  necessarily  confine  the 
operation  of  the  laws  respecting  it  to  the  citizens  and  inhab- 
itants of  that  state.  This  must  be  understood,  however,  in 
relation  to  the  laws  ascertaining  the  right,  and  not  those  pre- 
scribing the  remedy.  The  latter  must,  from  their  nature,  bind 
equally  strangers  and  citizens. 

Slaves  being  then  chattel  property,  notwithstanding  incidents 
annexed  to  it  applicable  only  to  the  citizens  of  that  state,  there  is 
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ft  conflict  of  laws  in  the  two  states  relatiye  to  them ;  and  in  eyery 
such  case  the  laws  of  the  country  where  the  owner  resides  must 
prevail.  2.  The  order  made  by  the  court  of  chancery  in  Yir- 
ginia,  relatiye  to  this  division,  cannot  be  conclusiye  as  to  the 
title  of  the  negroes  in  question.  Of  the  persons  claiming  a  right 
under  William,  Oeorge  alone  was  party  to  the  suit  in  which  it 
was  pronotmced.  The  other  children,  and  the  widow  of  Wil- 
liam, were  neither  parties  nor  privies,  nor  was  there  any  per- 
son before  the  court  interested  to  protect  their  rights,  or  even 
to  disclose  them.  Had  the  distribution  been  amongst  all, 
Oeorge's  share  would  have  been  so  much  the  less;  and  there- 
fore he  was  interested  to  keep  their  pretensions  out  of  view.  Be- 
sides the  points  now  in  contest  were  not  decided  upon  the 
former  occasion.  The  only  question  then  was,  whether  the 
property  should  be  divided  into  six  equal  shares,  in  which  no 
doubt  all  the  parties  concurred;  the  question  now  is,  whether 
the  vndow  and  children  shall  share  with  Oeorge  the  sixth  part 
he  received.  The  present  plaintiffs,  therefore,  and  those  for 
whom  they  claim,  have  never  been  heard,  their  rights  have 
never  been  asserted;  and  under  such  circumstances,  it  is  con« 
traiy  to  natural  justice,  and  to  the  law  both  of  Virginia  and 
this  state,  that  they  should  be  concluded  by  the  decree.  My 
opinion  is  consequenUy  in  favor  of  the  plaintiffs. 

JoHNSTOK,  J.  Judge  Taylor  having  fully  explained  the  prind* 
pies  on  which  I  found  my  decision,  it  is  unnecessary  to  repeat 
them.    I  concur  fully  vnth  him. 

Magat,  J.  It  is  sufficient  for  the  determination  of  this  cause, 
that  in  Virginia,  negro  slaves  are  considered  as  chattel  property. 
Immovable  property  follows  the  disposition  of  that  state 
wherein  it  is  situated;  but  the  succession  and  disposition  of 
movable  property  is  not  regulated  by  the  laws  of  the  country 
where  it  is  locally  situated,  but  by  that  of  the  owner's  pairia  or 
domicile:  Hunter  v.  PoiU,  4  T.  B.  181. 

Judgment  for  plaintiffs. 

AM.Dao.  Vab.D-41 
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KeNNON  V.  DiCKINS. 

ICOXFIBXHOB  Bkp.  867J 

Rule  as  to  Calculation  of  Interest.— In  oqoity,  as  a  general  ralsr 
interest  upon  interest  is  never  allowed.  However,  when  the  snm  is  ascer- 
tained,  and  the  annual  payment  of  it  forms  part  of  the  contract,  where 
it  is  80  specific  that  an  action  of  deht  may  be  sustained,  and  interest 
recovered  by  way  of  damages  for  the  detention,  and  particularly  where 
the  payment  of  the  principal  sum  ib  postponed  to  a  very  distant  period, 
upon  the  faith  of  the  regular  and  punctual  discharge  of  the  inteiest. 
interest  upon  interest  ought  to  be  allowed. 

Bill  in  equity,  praying  relief  based  on  the  following  facts: 
The  bill  stated  that  tiie  complainant,  on  the  fifteenth  of  Sep- 
tember, 1771,  contracted  with  the  defendant  for  the  purchase 
of  BCTeral  tracts  of  land,  and  that  the  intention  and  under- 
standing of  the  parties  was  that  one  thousand  pounds  Yirginia 
money  was  to  be  the  price  of  the  land,  to  bear  interest  from 
the  first  of  December,  1771;  that  there  was  to  be  a  credit  of 
fifteen  years  for  payment  of  the  principal,  but  the  interest  com- 
puted at  six  per  cent,  was  to  be  paid  annually;  and  if,  at  any 
time  the  complainant  should  pay  a  larger  sum  than  the  interest 
due,  the  excess  should  be  applied  to  the  extinguishment  of  the 
principal.  The  complainant  gave  his  bond  in  the  penalty  of 
two  thousand  pounds  Yirginia  money,  with  one  Lewis  as  secur- 
ity, to  which  was  annexed  the  following  condition:  **  The  con- 
dition of  the  above  obligation  is  such,  that  if  the  above  bound 
Charles  Kennon  and  Howell  Levns  do  and  shall  well  and  truly 
pay  unto  the  said  Bobert  Dickins  the  just  sum  of  sixty  pounds 
current  money  of  Yirginia,  annually,  for  the  term  of  fifteen 
years,  on  or  before  the  fifth  day  of  December  in  every  year, 
and  after  the  expiration  of  the  term  of  fifteen  years,  viz. :  on  or 
before  the  fifth  day  of  October,  1786,  the  further  sum  of  one 
thousand  pounds,  current  money  as  aforesaid,  then  the  above 
obligation  to  be  void,  etc.  Memorandum,  that  if  any  part  of 
the  within  principal  shall  be  paid  before  the  expiration  of  fifteen 
years,  in  that  case,  the  part  paid  carries  interest  no  longer  than 
to  the  time  the  same  was  paid." 

The  bill  then  stated  that  on  the  tenth  of  December,  1771,  the 
complainant  paid  the  sum  of  one  hundred  and  eighty-four 
pounds  six  shillings  and  six  pence,  which,  after  deducting  the 
interest  for  ihe  ten  days  due,  left  a  balance  of  one  hundred  and 
eighty-one  pounds  eleven  shillings  and  three  pence,  that  ought 
to  have  been  applied  to  the  discbarge  of  the  principal,  and  that 
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ftfierward  yarious  other  payments  were  made,  and  which,  if 
properly  applied,  discharged  the  whole  of  the  debt. 

Notwithstanding  an  execution  had  issued  for  the  sxim  of  one 
hundred  and  fifty  pounds,  by  reason  of  the  defendant's  charg- 
ing interest  on  the  sixty  pounds  payable  annually,  which,  being 
itself  the  interest  of  the  thousand  pounds,  ought  not  to  be  as 
interest.  The  complainant  alleged  that  this  is  usurious,  and  di** 
rectly  against  the  intention  of  the  parties,  as  well  as  the  memo- 
randum annexed  to  the  bond.  The  answer  of  defendant 
alleged  that  he  intended  the  price  of  the  land  to  be  nineteen 
hundred  pounds  Yirginia  money,  payable  in  fifteen  annual  in- 
stallments, at  sixty  pounds  each,  and  the  last  payment  to  be 
one  thousand  pounds;  and  he  understood,  if  default  was  made 
in  the  payment  of  any  of  the  installments,  that  they  should  bear 
interest  from  the  time  they  respectively  became  due.  This  was 
CTidenced  by  the  condition  of  the  bond,  the  payments  being 
arranged  at  different  and  distant  days.  The  intention  of  annex- 
ing the  memorandum  to  the  bond  was  that  if  the  complainant 
should  pay  any  part  of  the  money  before  it  was  due,  that  such 
payment  should  bear  interest  until  the  next  day  of  payment. 
He  admitted  the  payment  on  the  tenth  of  December,  1771,  .but 
at  the  first  installment  of  sixty  pounds,  as  well  as  the  ten  days' 
interest,  was  then  due.  He  likewise  admitted  the  other  pay- 
ments charged  in  the  bill,  but  claimed  that  their  application, 
according  to  the  true  intent  of  the  contract,  left  a  balance  due 
of  one  hundred  and  fourteen  pounds  and  ten  pence,  for  which 
he  had  taken  out  execution. 

By  Court,  Johnson,  Magat  and  Tatlob,  JJ.  According  to 
the  complainant's  allegation,  the  parties  understood  the  pur- 
chase-money to  be  one  thousand  pounds  Virginia  currency,  to 
bear  interest  at  six  per  cent.,  payable  annually,  with  a  credit  of 
fifteen  years  for  the  payment  of  the  principal  sum.  On  the 
other  hand,  it  is  affirmed  by  the  defendant  that  the  price  of 
the  land,  as  intended  and  understood  by  him,  was  nineteen 
hundred  pounds  Yirginia  currency,  payable  by  installments, 
according  to  the  terms  of  the  bond;  the  condition  of  which,  as 
far  as  it  has  any  weight  in  explaining  the  original  transaction, 
gives  countenance  to  this  statement.  If  it  be  adopted  as  the 
ground  on  which  the  case  is  to  be  decided,  no  doubt  can  be  en- 
tertained that  the  installments  bear  interest  from  the  time  they 
respectively  became  due;  for  being  principal  debts,  and  secured 
by  specialty,  such  a  consequence  follows  of  course.  But  even 
if  the  complainant's  statement  were  assumed  as  a  true  repre- 
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Bentation  of  the  contract,  and  these  inRtalhnentsof  sixty  poonds 
considered  the  interest  of  the  principal  purchase-money,  still 
the  authorities  cited  go  a  great  length  toward  showing  that  a 
court  of  equity  might  justly  sanction  the  recovery  of  interest 
ux)on  a  failure  in  payment  according  to  the  agreement  of  the 
parties.  As  a  general  rule,  interest  upon  interest  is  not  allow- 
able. But  when  the  sum  is  ascertained,  and  the  annual  pay- 
ment of  it  forms  a  part  of  the  contract;  where  it  is  so  spedfio 
that  an  action  of  debt  may  be  sustained,  and  interest  recoyered 
by  way  of  damages  for  the  detention;  and  particularly  where 
the  payment  of  a  principal  sum  is  postponed  to  a  very  distant 
period,  upon  the  faith  of  a  regular  and  punctual  discharge  of 
the  interest,  it  ought  in  justice  to  be  allowed.  To  such  a  case, 
the  principle  upon  which  interest  is  generally  allowed  seems  to 
apply  with  strict  propriety,  viz:  to  supply  the  place  of  prompt 
payment,  and  indemnify  the  oreditor  for  his  ftnrbearanoe. 
Injunetfam  dissolTed. 
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State  v.  PiriiAN.    * 

POWn  OF  8TATB  TO  PUVISH  OFFBKSBS  AGAINST  UNITED  STATES  LAW.^ 

Anindiotment  liesimder  aiUtate  of  the  state  for  uttering  and  puUishing 
ecmnteifeited  bills  of  the  bnmoh  bank  of  the  United  States,  notwith- 
standing the  same  offense  is  poniahable  by  the  laws  of  the  federal  gor- 
emment. 

LnnDximiT  for  paadng  oonnteif eit  bank-bills  of  the  braneh 
bank  of  the  United  States  at  Charleston.  The  defendant  had 
been  committed  to  prison,  but  was  now  brought  before  the 
court  on  a  writ  of  habeoB  carpuB,  and  his  discharge  moved  for, 
upon  the  ground  that  the  offense  specified  in  the  warrant  of 
commitment  was  not  sufficient  to  authorke  his  detention. 

Brevard  and  Brown,  for  the  prisoner,  contended  that  the  of- 
fense charged  was  one  against  the  laws  of  the  United  States,  oyer 
which  the  national  tribunals  had  exclusiTe  jurisdiction;  Ihat'if 
the  court  should  not  be  of  this  opinion,  yet  the  offense  was  not 
pnnighable  by  the  act  of  1736,  7  P.  L.  146, 147,  of  this  state, 
which  declares  that  **  to  pass  fraudulently  any  forged  or  coun« 
terfeit  writing  obligatory,  or  promissory  note  for  j^ayment  of 
money,  etc.,  with  an  intention  to  defraud  any  person,  shall  ren- 
der the  person  who  shall  commit  such  fact,  guilty,"  etc.;  that 
the  word  ''person"  could  not  be  construed  to  apply  to  the 
president,  directors  and  company  of  the  bank  whose  bills  haye 
been  counterfeited.  In  the  English  statute,  2  Geo.  II,  c.  25, 
the  words  "person  or  persons"  are  used,  yet  it  was  doubted 
whether  this  general  expression  would  bring  the  uttering  of 
counterfeit  bills  of   the  corporation  of  the  bank  of  England 
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within  the  statute,  and  81  Geo.  11,  c.  22,  and  18  Geo.  m,  c.  18, 
were  passed  to  remoye  all  doubt:  Fabner^s  case^  Leach  0.  L. 
866;  MioWa  case.  Id.  176. 

James,  for  the  state. 

By  Conrt,  Johnsok,  J.  The  national  goyemmeDt  may  pass 
such  laws  as  may  be  proper  and  necessaiy  to  avoid  the  mischiefs 
arising  from  the  counterfeiting,  and  passing  as  true,  the  forged 
bills  of  credit  of  the  bank  of  the  nation;  but  it  cannot  be  main- 
tained that  the  several  state  governments  may  not  also  pass 
such  laws  as  they  shall  deem  necessary  to  the  welfare  of  their 
internal  concerns,  in  relation  to  the  same  subject.  The  power 
and  authority  which  may  be  used  and  exercised  by  each  in  this 
behalf,  is  by  no  means  incompatible,  but  perfectly  reconcilable 
and  consistent.  As  to  the  other  objection  to  the  detention  of 
the  prisoner,  predicated  on  a  strict  construction  of  our  act  of 
assembly  against  the  offense  of  forgery,  etc.,  I  am  of  opinion  it 
cannot  prevail.  I  see  no  necessity  for  construing  the  words  of 
the  act,  **  with  an  intention  to  defraud,"  as  having  referenoe  to 
the  person  or  persons  whose  name  in  the  counterfeit  bill  has 
been  forged,  but  on  the  contrary,  I  think  they  ought  to  be  con- 
strued with  reference  to  the  person  or  persons  to  whom  the 
false  bills  have  been  passed,  where  the  charge  is,  as  in  this  case, 
for  uttering,  and  not  for  forgery. 

Objections  overruled,  and  •  motion  for  prisoner's  discharge 
refused. 

In  1  Bishop  Cr.  L.,  sec.  17S^  referring  to  this  and  other  cases,  the  author 
there  states  the  law:  "  There  are  we  have  seen,  wrongful  acts  of  a  nature 
to  violate  duties  both  to  the  United  States  and  a  particular  state.  And 
some  of  theae  acts  are  declared  crimes  by  the  positive  laws  of  each.  It  is 
prdbably  the  doctrine  of  the  courts,  though  not  free  from  doubt  in  principle, 
that  whenever  congress  has  the  constitutional  power  to  render  a  thing  pun- 
ishable as  a  crime  against  tho  United  States,  she  can  make  this  legislation 
exclusive  of  state  law.  But,  however  this  may  be,  if  the  national  statute 
neither  in  terms  nor  by  necessary  implication  excludes  the  state  law,  the 
latter  is  not  superseded.'* 


Nelson  v.  Emerson. 

[1  Bbxtabd.  48.] 
QSHERAL  VEBDXCT  WHEKE  THERE  ARE  GOOD  AND  BAD  COUIH^— Where 

a  declaration  contains  several  counts,  a  general  verdict  may  be  referred 
to  such  of  them  as  will  sustain  the  action;  and  if  one  or  more  of  the 
counts  be  good,  judgment  will  not  be  arrested  although  the  declaration 
contains  one  which  is  bad. 
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MoTioH  in  airest  of  judgment.  The  declaration  in  an  action 
of  Blander  contained  tiie  three  following  counts:  1.  For  calling 
the  plaintiff  a  hog-thief,  and  saying  that  he  was  forsworn;  2. 
For  calling  him  a  damned  hog-thief;  8.  For  saying  to  him  these 
words:  "  You  are  a  damned  forsworn  rascal/'  with  an  innuendo 
that  the  plaintiff  had  been  guilty  of  willful  and  corrupt  perjury. 
Verdict  was  rendered  for  the  plaintiff  generally  on  all  the  counts, 
and  one  hundred  and  fifty  dollars  assessed  as  entire  damages. 

A  motion  in  arrest  of  judgment  was  then  made,  on  the  grounds, 
that  the  words  contained  in  the  third  count  were  not  actionable 
in  themselves;  that  no  colloquium  relative  to  a  judicial  proceed- 
ing had  been  laid,  to  show  tiiat  the  words  would  bear  the  mean-^ 
ing  imputed  to  them  by  the  innuendo;  and  that  verdict  had 
been  ^iven  generally  and  entire  damages  assessed  on  the  three 
counts,  of  which  one  was  bad. 

Blanding,  in  support  of  the  motion. 

Falconer,  contra. 

Tbkzbvakt,  J.  In  this  action  it  appears  that  the  plaintiff  has 
declared  in  one  count  upon  words  that  are  actionable,  and  in 
the  other  count  upon  words  that  are  not  actionable;  and  the 
jury  have  given  a  general  verdict  for  the  plaintiff  upon  both 
counts,  or,  at  least,  without  specifying  on  which  count  the  ver- 
dict was  given.  It  also  appears  that  no  special  damage  was 
laid  in,  nor  proved,  to  maintain  the  count  that  contained  the 
words  which  are  not  actionable.  Whatever  may  be  the  law, 
according  to  the  English  cases,  in  such  a  case  as  this,  I  consider 
myself  bound  by  the  decision  made  by  a  full  bench  in  Charleston, 
in  1798,  in  the  case  of  Neal  v.  Lewis,  2  Bay,  204  (1  Am.  Dec. 
640.)  In  that  case  the  words  charged  in  one  count  were  not 
actionable,  and  the  jury  gave  a  general  verdict  for  the  plaintiff; 
the  defendant's  counsel  moved  in  arrest  of  judgment,  because 
it  could  not  be  known  upon  which  count  the  verdict  was  given 
and  if  given  upon  that  which  charged  the  defendant  with  words 
that  were  not  actionable,  the  judgment  ought  to  be  arrested, 
because  no  special  damage  was  charged  in  the  declaration  to 
have  arisen  from  those  words,  nor  was  there  any  proof  at  the 
trial,  of  any  damage  sustained  in  consequence  of  speaking  those 
words;  but  the  court  overruled  the  motion.  I  am,  therefore, 
of  opinion  in  this  case,  that  the  motion  in  arrest  of  judgment 
should  be  overruled. 

Bat,  J.  I  agree  with  my  brother  Tbszkvant  in  his  opinion. 

Johnson,  J.  In  this  case  I  feel  myself  precluded  from  a  gen* 
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eral  view  of  the  sobjeot,  by  the  dedsion  in  the  case  of  Neal  t. 
LewiB^  in  Charleston,  in  which  it  was  expressly  decided,  that 
on  a  general  yerdict  in  slander  the  plaintifiF  shall  have  judgment, 
although  one  count  was  avowedly  bad;  and  the  case  of  Onslow 
V.  Home,  3  Wils.  177,  declared  not  to  be  law. 

Grimee,  J.  There  are  two  or  three  connts  in  the  declaration, 
some  of  which  are  actionable,  and  some  not;  the  verdict  of  the 
jury  is  a  general  one,  without  discriminating  on  which  count 
they  found.  The  case  of  Need  v.  Leuria,  argued  some  time  ago 
in  Charleston,  has  settled  this  point.  The  court  there  refused 
to  arrest  the  judgment  on  the  grounds  here  stated.  I,  there- 
fore, consider  myself  bound  by  that  decision. 

Bbevabd,  J.,  having  been  of  counsel  for  the  defendant,  ex* 
pressed  no  opinion. 
Motion  refused. 


See  ffopkku  v.  BeedU,  atOe,  191,  where  a  different  mle^  and  one  which  is 
more  generally  held,  was  laid  down  in  New  York. 


Marsh  v.  Munu 

(1  BamwABD,  184.] 

OBLlOATioir  OF  INSITBED  TO  COMMUNICATE  FACTS.— The  Insnred  is  not 
hound  to  anticipate  a  capture  and  condemnation  in  violation  of  the  law 
of  nations,  and  is  under  no  obligation  to  communicate  facts  and  cir- 
enmstances  from  which  such  capture  and  condemnation  might  be  ap» 
prehended,  unless  they  are  such  as  to  create  so  general  an  impression 
of  danger  as  must  enhance  the  premium  of  insurance;  but  a  knowl- 
edge of  facts  and  circumstances  of  tho  latter  description  is  not  to  be 
presumed  against  the  insured;  and  although  he  may  be  aware  that 
eertain  circumstances  may  become  ground  of  condemnation,  in  viola- 
tion of  the  law  of  nations,  there  is  no  implied  warranty  that  they  do 
not  exist  in  relation  to  the  property  insured. 

A.OTION  upon  a  policy  of  insurance.  The  facts  were  as  fol- 
lows: The  brig  Hannah  had  sailed  from  Newbem,  North 
Carolina,  in  January,  1797,  for  Curacoa  and  Jamaica,  but  meet- 
ing with  damage  at  sea  put  into  Aux  Cayes,  without  going  to 
Jamaica,  after  having  sold  her  cargo  at  Curacoa.  At  Aux  Cayes, 
one  Hall,  the  plaintiff's  agent,  shipped  certain  wines  on  board, 
to  be  carried  to  Newbem  on  the  homeward  voyage,  gave  notice 
to  the  plaintiffs  and  through  them  effected  the  policy  of  insur- 
ance in  question  upon  the  caigo.   After  sailing  from  Aux  Cayes 
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the  vessel  was  captured  by  a  French  privateer  and  condemned 
bj  a  French  court  of  admiralty. 

It  appeared  that  on  the  fifth  of  Febmaiy,  1797,  the  French 
authorities  in  the  West  Indies  published  a  proolamatioD,  sub- 
jecting to  capture  and  condemnation  all  vessels  belonging  to 
neutral  powers  destined  to  the  windward  or  leeward  islands,  in 
the  possession  of  the  British,  or  emigrant  and  all  vessels 
cleared  for  the  West  Indies  generally;  and  by  a  previous  proc- 
lamation, of  November,  1796,  had  prohibited  all  American 
vessels  from  entering  any  British  port  in  the  West  Indies.  The 
policy  in  question  was  dated  in  May,  1797.  The  grounds  of 
condemnation  alleged  in  the  senteuce  against  the  Hannah  were, 
that  she  was  destined  for  a  British  port,  and  that  she  had  articles 
on  board  suitable  for  exchange  with  the  British,  and  that  they 
were  intended  for  the  British.  It  did  not  api>ear  that  Hall 
who  negotiated  the  policy,  knew  that  the  vessel  was  destined 
to  a  British  port;  nor  did  it  appear  that  the  underwriters  were 
fully  acquainted  with  the  nature  and  extent  of  French  ordinances 
respecting  American  vessels. 

The  defense  set  up  was,  concealment  of  material  circumstan- 
ces relating  to  the  vessel  insured;  that  Hall,  being  a  resident 
of  the  West  Indies,  knew  of  the  proclamations  of  1796  and  1797, 
and  is  presumed  to  have  known  the  destination  of  the  vessel  on 
her  outward  voyage,  which  he  should  have  disclosed  to  the 
underwriters.  Defendants  also  relied  upon  the  following  cir- 
cumstances: that  on  the  fifth  February,  1798,  plaintiffs  had  as- 
signed the  policy  to  Thayer  &  Sturgis,  who  assigned  it  to  one 
Bussell  on  the  twenty- third  February,  1798;  and  offered  evidence 
that  Bussell  had  relinquished  his  claim  to  the  policy,  and  urged 
that  Thayer  &  Sturgis  were  the  real  plaintiffs  in  interest.  They 
then  produced  a  bill  of  exchange  indorsed  by  Thayer  &  Sturgis, 
which  had  been  protested  for  non-payment,  and  claimed  that 
this  bill  should  be  received  as  a  set-off  against  the  plaintiffs' 
recovery. 

To.rebut  this  evidence,  plaintifiis  were  allowed  to  offer  testi- 
mony to  show  that  at  the  time  the  action  was  commenced  the 
policy  was  not  the  property  of  Thayer  &  Sturgis  but  of  William 
and  James  Thayer. 

The  jury  disallowed  the  discount  and  gave  a  verdict  for  the 
plaintiffs. 

The  defendants  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence,  and  that  the  evidence  in  rebuttal 
was  inadmissible. 
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Fordf  Cheves,  and  Deaaustmre^  for  the  defendants.  The 
plaintiffa*  agent  knew  of  the  destination  of  the  vessel;  it  was  his 
duty  to  know  and  it  is  to  be  presumed  that  he  did.  Represen- 
tations should  be  full  and  true,  otherwise  it  will  be  deemed  a 
fraudulent  concealment  and  vitiate  the  policy:  Park,  178, 184, 
208.  Doubtful  circumstances  ought  to  be  disclosed:  3  Burr. 
1909;  Park,  179;  The  Genoa  case,  1  Bl.  R.  463;  Park,  208.  The 
plaintiffs  are  liable  for  the  acts  of  the  agent  as  well  those  of 
omission  as  of  commission:  1  Tr.  16.  The  verdict  admitted  to 
prove  that  the  Thayers  alone  were  owners  of  the  policy  was  not 
evidence,  it  not  being  between  the  same  parties  or  privies:  Bull. 
N.  P.  203.  Moreover  the  names  of  Thayer  &  Stnrgis  appear  in- 
dorsed on  the  policy  and  they  should  not  be  permitted  to  in- 
validate their  own  assignment:  1  Tr.  800. 

Dayton  and  Simons,  for  the  plaintiflEs.  The  evidence  as  to 
Hall's  knowledge  of  the  destination  of  the  vessel  has  been  sub- 
mitted to  the  jury  who  have  found  against  it.  The  doctrine  of 
concealment  proceeds  on  the  knowledge  of  the  party  insured: 
Park,  230;  March  v.  Pigot,  6  Burr.  2802;  Park,  229.  They 
contended  that  the  evidence  was  given  not  to  impeach  the  in- 
strument but  to  show  who  was  the  owner;  that  Sturgis'  testi- 
mony relative  to  the  assignment  was  proper,  as  it  operated 
against  any  interest  he  may  have  had. 

Bbevabd,  J.  Two  questions  have  been  made  and  argued, 
and  are  submitted  for  the  decision  of  this  court:  1.  Whether 
the  plaintiffs  are  entitled  to  recover;  2.  Whether  the  discount 
set  up  ought  not  to  have  been  allowed. 

With  respect  to  the  first  point,  from  the  information  I  have 
been  able  to  collect  from  the  arguments,  and  the  statements  of 
the  judges  who  presided  at  the  trial,  as  to  the  evidence,  and 
from  the  best  judgment  I  have  been  able  to  form  thereon,  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  recover.  No  proof 
seems  to  have  been  brought  home  to  the  jury  to  persuade  them 
that  Hall,  the  agent,  was  acquainted  with  any  circumstances  at 
the  time  when  he  procured  the  policy  to  be  underwritten,  which, 
in  the  then  state  of  things,  it  was  incumbent  on  him  to  disclose. 
It  could  not  have  been  foreseen,  nor  could  he  reasonable  pre- 
sume, that  the  vessel  in  question  would  be  captured,  and  con- 
demned by  the  French,  contrary  to  the  law  of  nations,  and  con- 
trary even  to  the  regulation  of  the  French  themselves;  for  the 
condemnation  does  not  appear  to  be  warranted  by  either  of  the 
French  proclamations  cited  in  the  argument.    If  this  policy  is 
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ayoidable,  it  miisfc  be  on  the  ground  of  conoeahnent,  for  it  doei 
not  appear  that  ther^  was  any  pofidtive  misrepresentation.  It 
has  been  contended  that  the  state  of  things  in  the  West  Indies, 
where  Hall  was,  was  critical  and  doubtful,  and  such  as  must 
have  inspired  him  with  apprehensions  respecting  the  risk  of  the 
vessel  on  her  homeward  passage,  which  doubts  and  apprehensions 
he  ought  to  have  communicated,  for  that  these  circumstances, 
if  they  had  been  disclosed,  would  have  enhanced  the  premium; 
and  these  being  suppressed  and  concealed  from  the  insurers 
was  such  a  deceit  as  vitiates  and  nullifies  the  policy.  But,  I 
think,  the  insured  is  not  bound  to  discover  this  kind  of  circum- 
stances which  b'e  in  speculation  and  apprehension  only,  unless 
the  general  impression  should  be  such  as  to  make  the  idea  of 
greater  risk  induce  a  general  inclination  to  raise  the  premium. 
But  this  was  not  the  case  here  from  anything  that  has  appeared 
to  us.  Upon  the  whole,  as  the  question  of  concealment  turned 
altogether  on  matters  of  fact,  and  depended  upon  the  weight  of 
evidence,  which  the  juiy  ought  to  consider  and  decide  on, 
being  a  matter  entirely  within  their  province,  I  must  presiune 
they  have  done  their  duty  impartially  and  justly,  as  I  have  no 
right  to  presume  otherwise,  and,  therefore,  I  think  their  verdict 
ought  to  stand:  2  Str.  1,  142;  8  Wils.  47;  Doug.  359;  2  Burr. 
666;  Cowp.  87;  2  Wils.  240.  1  Wils.  22. 

With  respect  to  the  other  point,  I  have  had  considerable 
doubts.  If  we  are  to  look  no  further  than  the  policy  and  the 
assignments,  it  will  appear  to  be  the  property  of  Bussell.  Mr. 
Bussell  was  allowed  to  disclaim  his  interest,  and  to  nullify  the 
assignment  to  himself;  whereupon  it  appeared  to  revert  to 
Thayer  &  Sturgis,  who  had  assigned  it  to  Bussell,  and  to  whom 
it  hfkd  been  previously  assigned  by  the  present  plaintiffs.  If  we 
stop  here,  Thayer  &  Sturgis  must  appear  to  be  the  real  plaintiffs 
in  this  action,  and  in  that  case  the  discount  is  admissible. 
Bussell's  testimony  did  not  go  to  impair  or  discredit  the  in- 
strument assigned  to  him,  but  to  support  and  explain  it.  He 
swore  against  his  own  interest,  and,  therefore,  was  the  best 
witness  that  could  be  brought.  I  think  his  evidence  was  prop- 
erly admitted,  and  that  it  fully  proved  the  fact  it  was  produced 
to  prove.  But  on  the  other  side  it  has  been  insisted  that  the 
plaintiff  had  a  right  to  show  that  when  this  action  was  insti- 
tuted the  real  owners  of  this  policy  were  not  Thayer  &  Stuigis, 
but  William  and  James  Thayer;  and,  consequently,  that  the 
discount  was  not  between  the  same  parties.  The  evidence  to 
establish  this  position  was  admitted,  and  on  the  same  principle 
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that  Bussell'B  was.  The  whole  eyidence  as  to  that  seems  some- 
what complicated  and  doubtful,  but  as  the  jury  had  it  all  before 
them,  and  have  decided  on  it,  I  cannot  pretend  to  say  they  have 
not  decided  rightly.  As  to  the  propriety  of  admitting  such 
proof,  I  am  of  opinion  that  it  is  warranted  by  former  decisions 
in  this  state,  turning  on  the  same  principle,  and  particularly 
by  the  decision  in  the  case  of  BttsseU  v.  LUhgow,  1  Bay,  437. 

Tbkzeyant,  J.  I  think  Hall  must  have  known  the  material 
circumstances  in  question  prcTiously  to  the  prosecution  of  the 
policy.  The  presumption  arising  from  the  nature  of  the  case 
and  facts  conceded  is  extremely  strong  to  induce  this  belief; 
and  there  was  no  eyidencCi  it  seems,  to  contradict  such  a  pre- 
sumption. This  presumption,  therefore,  I  am  of  opinion,  ought 
to  have  been  deemed  sufficient  until  it  was  rebutted  by  some 
other  evidence.  These  circumstances,  which  I  think  he  did 
know,  he  ought  to  have  disclosed,  and  his  not  having  done  so, 
was  such  a  concealment  as  vitiates  the  policy.  He  must  have 
known  of  the  French  proclamations,  and  he  ought  to  have 
made  known  to  the  undervniters  that  such  proclamations  had 
been  made;  for  he  might  suspect  they  were  not  acquainted 
therewith,  and  it  does  not  appear  that  they  did  know  of  them  in 
time.  It  is  not  known  when  they  were  promulgated  and  known 
in  this  countiy.  I  therefore  think  there  should  be  a  new  trial 
on  this  ground. 

It  is  not  neoessaiy  that  I  should  deliver  any  opinion  on  the 
other  point  resx>ecting  the  discount. 

JomrsoH,  J.  Fair  dealing  is  the  great  principle  by  which  all 
policies  of  this  kind  must  be  supported.  Hall  must  be  con- 
sidered in  the  light  of  an  ordinary  coirespondent,  and  not  in 
that  of  a  special  agent  writing  expressly  with  a  view  to  insur- 
ance; and,  therefore,  his  neglect  in  making  a  full  representa- 
tion, shall  not  be  imputed  to  the  plaintiffis  as  if  he  had  been 
specially  employed  by  them  to  negotiate  the  policy.  But,  ad- 
mitting their  liability  in  its  greatest  legal  extent,  it  does  not 
appear,  satisfactorily,  that  there  Vas  such  a  concealment  of 
material  circumstances,  which  were  in  the  knowledge  of  Hall, 
or  the  plaintiffs,  at  the  time  when  the  policy  was  effected,  as 
ought  to  avoid  the  policy.  On  the  part  of  Hall,  I  cannot  think 
there  was  either  a  suppressio  veri,  or  auggestio  falsi.  I  do  not 
feel  myself  authorized  to  presume  anything  of  this  sort  against 
the  finding  of  the  juiy. 

This  case  as  it  respects  the  discount,  is  clearly  within  the 
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principle  established  in  the  case  of  BusseU  v.  LUhgow^  supra. 
That  case  was  stronger  than  this,  for  Litbgow's  discount  was 
merely  equitable,  and  set  up  against  a  legal  daim. 

Bat,  J. ,  agreed  with  Johnson  and  Brevard,  J  J.  On  the  second 
point  he  was  of  opinion  that  the  discount  ought  not  to  haye 
been  allowed.  He  said  it  would  be  attended  with  great  mis- 
chief to  allow  third  persons,  strangers  to  a  deed  or  contract,  to 
vary  the  rights  of  the  parties  in  a  collateral  question. 

Wattes,  J.  The  vessel  did  not  touch  at  a  British  port. . 
There  was  no  violation  of  the  French  ordiuances;  no  breach  of 
neutrality;  no  infraction  of  the  law  of  nations.  The  sentence 
of  condemnation  was  arbitrary  and  unjust;  and  the  plaintifiis 
were  not  in  fault.  No  representation  on  their  part  was  neces- 
sary, in  order  to  put  the  insurers  on  their  guard  against  oppres- 
sive and  illegal  captures  and  confiscation,  or  acts  contrary  to 
the  laws  and  usages  observed  among  civilized  nations. 

The  evidence  as  to  the  discount  was  properly  allowed.  It 
would  not  have  been  equitable  and  just  to  have  restrained  the 
evidence  to  what  appeared  on  the  face  of  the  policy,  or  to  the 
assignment;  and  having  allowed  the  defendants  to  show  by  evi- 
dence, dehors  these  writings;  that  the  right  to  the  money  due 
on  the  policy  was  in  Thayers  &  Sturgis,  for  the  purpose  of 
establishing  the  discount  set  up  against  this  action,  it  was  cer- 
tainly equidly  proper  to  allow  the  plainti£Ei9  to  rebut  this  proof, 
and  show  by  other  evidence  that  this  right  was  not  in  Thayers 
&  Sturgis  when  this  action  was  brought,  but  had  been  pre- 
viously transferred  to  and  vested  in  other  persons,  and  that  the 
discount  could  not  be  allowed,  being  between  other  parties. 

Orimee,  J.,  concurred  in  opinion  with  the  majority  of  the 
court.  He  presided  at  the  trial,  and  thought  that  the  evidence 
which  was  proper  for  the  jury  to  determine  on,  was  fairly  sub- 
mitted to  them:  8  Wils.  47.  On  the  second  question,  he  observed 
that  Sturgis,  who  had  signed  the  assignment  to  Russell,  for 
himself  and  partners,  after  this  assignment  was  annulled,  and 
it  appeared  to  belong  to  the  house  of  which  he  was  a  partner, 
was,  undoubtedly,  a  competent  witness,  to  prove  that  he  him- 
self  had  not  any  right  to  the  policy.  This  was  no  more  than 
Bussell  has  been  allowed  to  do,  and  it  was  either  right  or 
wrong  in  both  cases;  and,  therefore,  taking  it  either  way,  the 
discount  could  not  be  allowed. 

Motion  for  new  trial  discharged. 
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Williamson  v.  Tunno. 

Bbsach  of  Blockade  to  Invalidate  Poucy.— A  mere  intention  to 
enter  a  blockaded  port,  without  any  actual  attempt  after  being  warned 
off^  is  no  breach  of  the  blockade,  and  no  cause  for  condemnation,  either 
by  international  law  or  by  the  treaty  between  the  United  States  and 
Great  Britain;  and  it  was  held  that  where  an  American  vessel  and 
cargo  were  condemned  by  a  British  court  of  admiralty,  for  persisting 
in  an  intention  to  enter  a  blockaded  port,  that  the  condemnation  was 
illegal,  and  the  insurers  were  liable. 

Sentence  of  Fobeion  Admibalty  Coukt.— A  sentence  of  condemna- 
tion by  a  foreign  court  of  admiralty,  which  appears  on  the  face  of  the 
proceedings  to  have  been  founded  on  facts  which  do  not  warrant  the 
judgment,  is  not  conclusive  of  the  legality  of  the  oondenmation,  in  a 
question  between  the  insured  and  the  underwriters. 

A88UMP8IT  on  a  policy  of  insurance  on  the  cargo  of  the  brig 
John,  from  Charleston  to  Oadiz.  The  vessel  was  oaptored  off 
the  coast  of  Spain  by  a  British  squadron  near  Cadiz,  and  was 
subsequently  libeled  and  condemned  by  the  British  vice-ad- 
miralty court  at  Gibraltar,  for  an  alleged  breach  of  blockade. 
The  sentence  of  condemnation  stated  **  that  the  said  brig  cleared 
out  for  Cadiz,  a  port  actually  blockaded  by  the  British  forces; 
and  the  master  persisted  in  his  intention  of  entering  that  port, 
after  warning  from  the  blockading  force  not  to  do  so  in  direct 
breach  and  violation  of  the  blockade  so  notified/'  There  was 
a  variaDce  between  the  libel  and  the  decree  of  condemntition; 
the  former  alleging  an  actual  attempt  to  enter  the  port  of  Cadiz 
after  notice  of  the  blockade,  and  also  the  brig  and  cargo  were 
enemy's  property,  whilst  the  decree  only  stated  that  the  master 
persisted  in  his  intention  to  enter,  etc.  It  was  clearly  shown 
that  the  brig  and  cargo  were  both  bona  fide  American  property, 
and  that  the  master  had  made  no  actual  attempt  to  enter  the 
port  after  notice  of  the  blockade;  that  in  fact  it  was  not  possible 
to  do  so,  as  both  he  and  the  vessel  were  detained  from  the  mo- 
ment when  she  was  first  boarded  by  the  blockading  squadron. 
It  appeared,  however,  that  the  master  of  the  brig,  having  been 
carried  on  board  the  admiral's  ship,  was  asked  by  the  command- 
ing officer  where  he  would  go  in  case  he  was  released,  to  which 
be  replied  that  he  would  go  to  Cadiz.  The  jury,  under  the  in- 
struction of  Grimke,  J.,  who  presided  at  the  trial,  found  for  the 
plaintiffs;  and  the  defendants  now  moved  for  a  new  trial  on 
the  ground  of  misdirection,  and  that  evidence  had  been  im- 
properly admitted  to  invalidate  the  decree  of  condemnation. 


Digitized  by 


Google 


May,  1802.]  Williamson  v.  Tunno.  666 

Desausaure  aixd  Fbrd,  for  the  defendants,  argued  that  by  in- 
ternational law  eyeiy  power  had  a  right  to  prohibit  aU  com- 
merce whateyer  with  the  enemy  in  such  places  as  it  could 
effectually  blockade:  Martens,  818;  Yattel,  608.  Besides,  un- 
der the  treaty  between  the  United  States  and  Great  Britain,  it 
is  expressly  provided  that  if  a  vessel  of  either  power  shall,  after 
notice,  attempt  to  enter  a  blockaded  port,  she  and  her  cargo, 
shall  be  liable  to  confiscation.  The  sentence  of  foreign  tribunals 
in  conclusive  evidence  of  all  matters  of  which  they  have  juris- 
diction: Esp.  Dig.  146;  Park,  363;  1  Bl.  Sep.  238.  The  sen- 
tence against  the  brig  John  and  cargo  expressly  declares  that 
the  condemnation  was  for  a  violation  of  blockade,  and  that  sen- 
tence was  conclusive  of  the  question. 

The  counsel  for  the  plaintiff  was  stopped  by  the  court. 

By  CouBT.  The  underwriters  are  bound  to  know  every  cause 
which  may  occasion  natural  perils,  and  also  to  take  notice  of  all 
political  dangers:  1  Esp.  Dig.  72;  Park,  196.  The  insured 
gave  notice  of  the  loss  of  the  brig  to  the  underwriters  as  soon 
as  they  heard  of.  the  disaster  and  abandoned  to  them,  and  they 
have  a  right  to  recover  for  a  total  loss:  Esp.  Dig.  80,  83.  Tne 
only  question  in  this  case,  therefore,  is  whether  the  cause  of 
capture  and  condemnation  was  lawful,  and  such  as  discharges 
the  underwriters.  It  is  urged  that  the  decree  is  conclusive; 
that  the  brig  John  had  violated  the  blockade  of  Cadiz,  but  this 
does  not  appear  by  the  decree  itself.  The  libel,  it  is  true, 
charges  an  attempt  to  enter  that  port;  but  the  sentence  seems 
to  proceed  on  the  ground  of  an  intention,  on  the  part  of  the 
master,  of  violating  the  prohibition  to  enter  the  place,  and  that 
unless  he  had  been  restrained  by  the  captors,  he  would  have 
attempted  to  enter.  The  intention,  however,  can  be  no  just 
ground  of  condemnation,  unless  it  be  manifested  by  some 
actual,  overt  attempt  to  cany  the  intention  into  effect,  and  this 
is,  in  fact,  negatived  by  the  decree  itself.  The  grounds  of 
condemnation,  a^  they  appear  on  the  face  of  the  decree,  con- 
taining the  sentence  of  the  vice-admiralty  court,  is  not  war- 
ranted by  the  premises,  but  is  altogether  unjust  and  in  violation 
of  the  law  of  nations.  It  cannot  then  be  conclusive  on  the 
parties  in  this  case:  Esp.  Dig.  146;  Park,  363,  416;  8  T.  B. 
434.  Looking  to  the  evidence,  the  injustice  and  illegality  of 
the  decree  are  still  more  palpable.  The  very  existence  of  an 
actual  blockade  is  disputable,  but  it  is  perfectly  clear  that  the 
master  of  the  brig  knew  nothing  of  a  blockade  until  he  was 
boarded;  and  it  is  equally  dear  that  he  made  no  attempt  to  enter 


Digitized  by 


Google 


) 


666  State  v.  Creight.  [S.  Carolina, 

the  port  after  notice,  althoagh  that  was  Lis  destination.  In 
fact  it  was  physically  impossible  for  him  to  make  any  such 
attempt,  for  he  and  his  vessel  were  detained  by  his  captors  from 
the  moment  when  they  were  first  boarded,  and  no  opportunity 
was  ever  afforded  to  make  an  attempt  to  enter  the  port  of  Cadiz 
or  any  other  port.  It  is  true  that  he  expressed  an  intention,  if 
he  were  set  at  liberty,  to  enter  that  port;  but  even  if  he  were 
not  trepanned  into  this  declaration,  by  the  idea  being  held  out 
to  him  that  he  might  go  where  he  pleased,  this  declaration  did 
not  warrant  the  condemnation.  Giving  it  the  worst  meaning, 
it  amounts  to  nothing.  It  was  not  an  attempt  to  enter  the 
port,  and  it  would  have  been  time  enough  to  capture  when  he 
had  made  the  attempt.  The  eighteenth  article  of  the  treaty 
with  Great  Britain  exposes  to  seizure  and  condemnation  vessels 
which  persist  in  the  attempt  to  enter  a  blockaded  port,  after 
being  warned  off.  Here  there  was  no  such  attempt;  and  per- 
sisting in  the  intention  to  enter,  without  any  attempt  to 
execute  the  intention,  is  not  one  of  the  cases  specified  in  the 
treaty. 

Without  looking  to  the  evidence,  however,  on  this  point,  the 
sentence  of  condemnation  is,  on  the  face  of  the  proceeding; 
unwarrantable  and  unjust,  and  the  insurers  are  liable. 

Motion  for  a  new  trial  discharged. 


State  v.  Creight. 

(1  BiSTASD,  109.] 

Amendino  Indictment. — ^An  indictment  may  be  amended  by  the  grand 
jury  with  leave  of  the  court  at  anytime  before  their  finding  is  recorded 
and  they  have  left  the  court;  and  the  caption  of  an  indictment  may  be 
amended  by  the  minutes  of  the  court  or  by  what  appears  on  the  bill 
itself  even  after  conviction  and  after  motion  in  arrest  for  the  defect. 

Caption,  Correction  of.— The  statement  in  an  indictment  that  the  pre- 
sentment of  the  jury  is  "upon  their  oaths  *'  is  a  part  of  the  caption; 
and  if  it  has  been  omitted  may  be  inserted  even  after  conviction. 

Arrest  of  Jcdoment. — Judgment  can  be  arrested  only  for  defects  ap- 
pearing on  the  record;  and  an  objection  which  must  be  established  by 
extrinsic  proof,  as  that  the  amendment  of  a  defect  in  an  indictment 
was  made  after  bill  found,  is  not  a  good  ground  for  a  motion  in  arrest 

Motion  in  arrest  of  judgment  upon  conviction  on  an  indict- 
ment for  horse  stealing.  Two  questions  were  raised:  1.  Whether 
an  indictment  was  good  if  it  appears  that  it  was  not  found  upon 
oath  until  after  it  was  returned  into  court  when  the  juiy  sub- 
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joined  *'  upon  their  oaths  "  in  the  margin,  but  with  no  mark  of 
reference  to  show  where  the  words  were  to  bo  inserted;  2.  If 
this  defect  was  fatal,  whether  ifc  was  cured  by  the  second  count 
which  stated  "  the  jurors  aforesaid  upon  their  oaths  aforesaid" 
find,  etc. 

Tbezeyant,  J.  The  prisoner  was  conTicted  upon  an  indicia 
ment  for  horse  stealing,  in  November,  1802,  and  his  counsel 
moves  to  arrest  the  judgment  upon  the  following  grounds:  1. 
That  when  the  grand  jury  returned  this  bill  into  court  it  did 
not  appear  upon  the  face  of  it  that  they  had  found  the  bill  on 
oath;  and  that  the  words  **  upon  their  oaths  present"  were  in- 
terlined by  the  foreman  without  the  knowledge  or  consent  of 
his  brethren  after  he  had  delivered  the  bill;  2.  That  these 
words  **  upon  their  oaths  present,"  were  not  interlined  in  the 
body  of  the  indictment,  but  in  the  margin  of  it,  and  that  too, 
without  any  mark  of  reference  so  as  to  show  where  these  words 
ought  to  have  been  inserted;  3.  That  although  the  second 
count  states  that  the  bill  was  found  by  the  jurors  mentioned  in 
the  first  count ''upon  their  oaths  aforesaid,"  yet  those  words 
can  have  no  meaning  because  the  word  "  oath"  was  omitted  in 
the  first  count  to  which  the  second  refers. 

I  am  of  opinion  that  the  first  objection  is  not  a  proper  ground 
to  1)0  taken  in  arrest  of  judgment  inasmuch  as  it  does  not  ap- 
pear upon  the  face  of  the  record,  but  the  truth  of  it  is  to  be 
ascertained  by  other  evidence.  Nor  do  I  think  it  can  avail  any- 
thing in  any  other  shape,  because  the  clerk  reports  to  the  court 
that  the  omission  was  noticed  as  soon  as  the  bill  was  handed  to 
him  by  the  foreman,  and  it  was  returned  to  him  immediately 
while  all  his  brethem  were  in  their  bar;  and  he  then  made  the 
amendment  which  he  had  a  right  to  do. 

The  opinion  which  I  feel  bound  to  give  on  the  second  and 
third  objection  is  not  founded  upon  the  English  law,  but  upon 
the  case  of  the  State  v.  James  Johnston,  decided  in  Charleston 
while  I  was  at  the  bar.  A  bill  of  indictment  had  been  found 
against  him  in  September  term,  1796,  and  traversed;  and  he  was 
tried  and  convicted  upon  it  in  January  term,  1797.  The  offense 
was  challenging  Mr.  C.  C.  Schutt.  On  behalf  of  the  defend- 
ants a  motion  in  arrest  of  judgment  was  made  on  several  grounds; 
one  of  which  was  that  the  caption  of  the  indictment  did  not 
mention  either  the  day  or  the  year  when  the  court  was  held  at 
which  the  bill  was  found;  and  the  case  was  argued  in  February, 
1797,  by  myself  for  the  defendant,  and  by  Mr.  Pringle,  attorney- 
general,  for  the  state.    Bubke,  Grimke,  Wattes,  and  Bat,  JJ. 

Ax.  J>so.  Vol..  n— i2 
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For  the  prisoner  the  following  anthorities  were  relied  upon 
and  others  were  cited:  2  Hawk.  P.  0.  c.  25,  sec.  127;  Id.  c.  10, 
sec.  9,  Leach,  362.  For  the  state  the  attorney-general  con- 
tended that  the  caption  was  the  work  of  the  clerk  and  not  his; 
and  that  the  clerk  might  make  it  up  at  any  time,  and  could 
amend  it  from  the  words  *'  September  sessions,  1796,"  endorsed 
by  himself  upon  the  indictment  at  the  time  the  grand  jury  re- 
turned it  to  him.  And  he  cited  Crown  Circ.  Comp.  117, 118, 
6th  Ed.,  and  2  Hawk.  P.  C.  c.  23,  sec.  97  and  98. 

For  the  prisoner  it  was  aigued,  in  vain,  that  even  according 
to  the  authorities  cited  by  the  attorney-general,  if  the  amend- 
ment could  be  made  at  all.  it  could  not  he  made  after  the  con- 
viction, nor  after  the  term  in  which  the  bill  was  found.  The 
court  unanimously  overruled  this  objection. 

BuBKs  and  Waitbs,  JJ.,  said  they  did  not  conceive  them- 
selves bound  to  support  all  the  subUe  distinctions  taken  in  the 
English  books.  ''Especially,''  said  Bubkb,  J.,  ''  where  the  de- 
fendant's life  is  not  affected." 

Ever  since  that  decision  I  have  considered  the  point  settled  in 
this  country,  that  the  caption  of  an  indictment  may  be  made  up, 
or  amended,  at  any  time,  from  the  minutes  of  the  derk  made 
on  the  bill,  or  from  what  may  apx>ear  upon  the  face  of  the  bilL 
And  I  do  not  feel  at  liberty  to  inquire  whether  it  is,  or  is  not, 
consistent  with  the  decisions  of  the  English  courts.  Now,  the 
exceptions  taken  in  the  second  and  third  grounds  of  this  mo- 
tion, relate  to  the  caption,  for  the  caption  ends  with  the  words, 
''  upon  their  oaths  present :"  2  Hawk.  P.  C.  c.  25,  sec.  126. 
And  as  the  caption  may  be  amended  at  any  time,  if  the  amend- 
ment already  made  by  the  foreman  is  not  sufficient,  whidi  I 
doubt,  it  may  still  be  amended.  I  am,  therefore,  of  opinion 
that  the  motion  should  be  overruled. 

Bbevabd,  J.  I  hold  the  same  opinion  as  my  brother  Treze- 
vant,  and  for  the  reasons  he  has  assigned  in  regard 
to  the  first  objection.  With  respect  to  the  other  ob- 
jection, as  I  think  the  grand  jury  were  authorized  to 
amend  the  bill  at  any  time,  provided  it  was  before  the 
prisoner  had  pleaded,  and  before  they  were  discharged; 
and  the  amendment  may  be  considered  to  be  their  act, 
and  made  at  that  court  when  the  bill  was  before  them ;  and 
as  I  incline  to  think  that  the  amendment  ought  to  be  consid' 
ered  sufficient  to  show  that  the  bill  was  found  upon  oath,  and 
to  be  the  amendment  of  the  grand  jury  ;  and,  as  I  think,  too, 
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that  the  words  '*  upon  their  oaths  aforesaid/'  in  the  second 
county  may  be  taken  and  constraed  with  a  reference  to  the 
amendment,  making  it  still  more  certain  that  the  bill  was  found 
by  the  jury  upon  their  oaths;  therefore  I  am  of  opinion  that  the 
motion  should  be  oyerruled. 

I  rather  incline  to  this  opinion  on  account  of  the  difficulty  I 
feel  in  subscribing  to  the  doctrine  said  to  be  established  by  the 
determination  of  the  court  in  the  case  of  the  State  y.  Johrusion, 
which  I  have  never  heard  of  till  very  lately,  and  have  had  no 
opportunity  to  consider.  It  does  not  appear  to  me  that  be- 
cause the  caption  is  no  part  of  the  indictment  itself,  being  only 
the  style  or  preamble,  and  because  it  may  be  amended  on  mo- 
tion, so  as  to  make  it  agree  with  the  original  record  at  any  time 
during  the  term  at  which  it  is  found,  that,  therefore,  a  material 
error  in  the  caption  is  not  a  fatal  objection  in  arrest  of  judg« 
ment:  King  t.  Feamtey,  1  T.  B.  816. 

Obimkb,  J.  After  stating  the  case  and  remarking  that  John- 
son, J.,  who  presided  at  the  trial,  had  corrected  the  statement 
of  the  prisoner's  counsel  by  mentioning  that  the  insertion  of 
the  words  in  the  margin  of  the  indictment  was  by  the  grand 
jury,  before  the  bill  was  delivered  into  court,  said,  I  am  of  the 
opinion  that  the  motion  should  be  overruled.  I  found  my  opin- 
ion on  the  determination  in  the  case  of  the  State  v.  Matthews^  in 
Charleston,  in  January,  1802.  It  was  resolved  by  the  court  in 
that  case  that  the  part  of  the  indictment  here  in  question  was 
part  of  the  caption,  and  might  be  filled  up  by  the  court  at  any 
time  during  the  sitting  of  the  court. 

Motion  refused. 

See  1  Bishop  Cr.  Proceed.,  aeca  661,  662,  where  this  case  is  died.  The 
author  says:  ''There  are,  connected  with  the  caption  in  what  may  be 
termed  the  American  sense— in  other  words,  the  extended  oommenoement 
nsed  instead  of  the  English  caption — some  questions  which  are  a  little 
difficult  on  the  anthorities,  though  perhaps  plain  enough  when  considered 
in  the  light  of  principle.  In  matter  of  legal  principle,  this  extended  com- 
mencement or  caption  is  no  part  of  the  indictment  as  sworn  to  by  the  grand 
jury;  it  is  a  mere  formal  statement  which,  though  placed  at  the  head  of 
the  indictment,  is  still  of  no  higher  nature  than  is  an  entry  on  the  docket 
made  in  court  by  the  clerk — a  thing  which,  if  erroneous,  is  subject,  like  a 
docket  entry,  to  be  corrected  by  an  order  of  the  judge;  or  when  it  becomes 
transferred  into  the  permanent  records,  to  be  amended  to  the  same  extent 
as  any  other  part  of  those  records.  And  it  is  believed,  that  though  the 
decided  cases  may  not  be  very  distinct  to  this  effect,  and  though  some  of 
them  may  even  seem  to  come  short,  this  dootrine  is,  on  the  whole,  sus- 
tained by  the  adjudged  law." 
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Fant  V.  McDaniel. 

[1  Bbbtabd,  173.1 

Eyidbkcb  Action  fob  Malicious  PBOSECtmoN.— In  an  tetion  for  in»- 
licioos  prosecution  a  copy  of  the  indictment  duly  certified  is  adnuanble 
in  evidence,  and  the  original  need  not  be  produced. 

Pleading  P&obable  Cause.— Probable  cause  is  not  admissible  in  evi- 
dence under  the  general  issue,  in  an  action  for  malicious  prosecution, 
but  must  be  specially  pleaded. 

AonoN  on  the  case  for  a  malicious  prosecution  tried  before 
Baicset,  J.y  the  jury  found  for  the  plaintiff,  and  the  defendant 
applied  for  a  new  trial,  on  the  grounds:  1.  That  a  copy  of  the 
indictment  had  been  improperly  admitted  in  eyidence  in  lieu 
of  the  original  record;  2.  That  evidence  of  probable  cause  was 
improperly  excluded  becaude  it  was  not  specially  pleaded. 

By  OouBT.  1.  In  this  action  a  copy  of  the  indictment  chaiged 
to  be  prosecuted  maliciously,  duly  certified  by  the  clerk  of 
court,  authorized  to  keep  the  same  indictment,  is  admissible  in 
evidence,  and  the  original  need  not  be  produced. 

2.  That  in  order  to  entitle  a  defendant  in  this  action  to  show 
that  he  had  probable  cause  for  prosecuting  the  plaintiff  he  must 
state  such  cause  in  his  plea,  and  disclose  the  grounds  on  which 
he  means  to  rely  in  his  defense:  Cro.  Eliz.  134;  6  Mod.  216;  2 
Esp.  Dig.  538. 

This  case  is  instmetiye,  taken  in  connection  with  TaimgY*  CfregorkttmUt 
666 


AlKEN  V.  BOLAN. 

[1  BBKTASD,  389.1 

Impeachment  of  AwARD.~The  conrt  will  not  set  aside  an  awaid  except 
for  nusbebavior  of  the  arbitrators,  snch  as  gross  partiality,  oollnsion  cf 
fraud,  or  for  a  mistake  by  which  the  award  is  made  to  operate  in  a  way 
they  did  not  intend;  or  for  some  mistake  apparent  on  tiie  &ce  of  the 
award.  Evidence  will  not  be  admitted  to  show  that  the  arbitrator 
have  erred  in  judgment,  either  as  to  law  or  fact,  where  such  judgment 
is  free  from  the  imputation  of  fraud  or  partiality. 

Motion  for  a  new  trial.  The  cause  was  tried  in  the  district 
court,  before  Tbezeyant,  J.  It  appeared  that,  pending  the  suit, 
the  parties  submitted  matters  in  dispute  to  arbitration,  by  bond, 
conditioned  that  the  award  should  be  read  in  evidence  at  the  trial. 
The  defendant  filed  objections  to  the  award:  that  the  arbitra- 
tors acted  under  the  impression  of  false  principles  of  law;  that 
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eTidence  was  discoyered  after  the  award,  not  known  before, 
which  would  znateiiallj  affect  the  matter  submitted;  and  that 
the  award  was  not  final.  These  objections  were  OTerroled  at 
the  trial,  and  were  now  made  a  second  time  in  support  of  the 
motion  for  a  new  trial. 

EiaU,  for  the  defendant,  urged  that  the  grounds  which  were 
good  in  equity  to  set  aside  an  award  were  also  sufficient  to  set 
it  aside  when  offered  in  evidence  in  a  case  like  the  present:  3 
Burr.  1258;  8  Atk.  494;  2  Fern.  726;  1  Dallas,  818;  2  Bh  Bep. 
956. 

Effon,  tot  the  plaintiff. 

By  CouBT,  all  the  judges  present  except  Oioiaa,  J.  Said, 
that  awards  are  entitled  to  great  favor  and  indulgence,  and 
ought  not  to  be  too  rigidly  examined  and  construed.  That  it 
was  a  mode  of  deciding  controversies  which  ought  not  to  be 
discouraged;  and,  therefore,  the  courts  had  never  set  aside 
awards  except  for  misbehavior  of  arbitrators,  as  on  account  of 
gross  partiality,  collusion  or  fraud;  or  else  on  account  of  some 
mistake,  which  arbitrators  sometimes  may  fall  into  without  de- 
sign, by  which  their  award  is  made  to  operate  in  a  way  they  did 
not  intend;  or  for  some  mistake  apparent  on  the  face  of  the 
award.  An  award  will  not  be  set  aside  upon  suggestions,  or 
proof,  that  the  arbitrators  have  acted  upon  wrong  impressions 
of  the  justice  of  the  case,  in  matters  of  fact  or  of  law;  or,  in 
other  words,  on  account  of  the  wrong  judgment  of  the  arbitra- 
tors, where  such  judgment  is  free  from  the  imputation  of  fraud 
or  partiality.  The  case  cited  from  Dkllas  does  not  apply,  having 
arisen  upon  a  statute  law  of  Pennsylvania. 

A  new  trial  refused. 


A  similar  decisioii  was  made  subsequently  in  Shiver  v.  Boi9,  1  Brev.  203, 
where  it  was  determined  that  the  conrtwill  not  grant  leave  to  examine  the 
arbitrating  to  discover  whether  they  have  not  made  a  mistake,  and  why  a 
discount  was  rejected;  and  that  awards  cannot  be  impeached  except  for 
partiality,  cormption,  or  other  misbehavior  of  the  arbitrators;  or  for  some 
evident  mistake  appearing  on  the  face  of  the  award.  This  agrees  with 
Pkau$U$T.Boi$t  lAm.  Deo.  4^  toid  BlaekUdgt  y.  Simpmm^ amie,  €14. 
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Wallace  v.  De  Pau. 
Same  v.  Tunno. 

Bbawobthinebs.— Where  a  yeasel  the  day  after  sading  springs  a  leak,  which 
incimiee  to  such  a  degree  as  to  compel  her  to  seek  a  port  of  safety 
without  having  encountered  any  gale,  or  sustained  any  damage  from 
the  dangers  of  the  sea,  she  must  have  been  presumed  to  have  been  un« 
seaworthy  at  the  time  she  sailed,  and  the  insurers  are  dischaiged. 

Motion  for  a  new  trial.  Both  actions  were  of  the  same 
other  nature^  on  policies  of  insurance;  one  upon  the  freight,  the 
ii{>on  the  caigo.  The  voyage  was  from  Savannah  in  Georgia, 
to  Savannah  la  Mar  in  Jamacia.  Soon  after  sailing  the  schooner 
sprang  a  leak,  in  consequence  of  which  she  bore  off  to  Nassau, 
New  Providence,  where  she  was  libelled  and  condemned  as  un- 
seaworthy.  The  protest  of  the  captain,  two  seamen  and  mate, 
was  introduced  in  evidence,  which  stated  that  the  leak  occurred 
the  day  after  the  vessel  sailed,  and  increased  to  such  a  degree, 
that  a  consultation  was  held,  as  to  what  should  be  done,  when 
it  was  determined  to  make  for  Nassau.  At  this  time  they  en- 
countered heavy  gales  of  wind.  They  arrived  at  Nassau  with 
two  feet  of  water  in  the  hold.  There  they  sold  the  cargo  for 
one  thousand  two  hundred  and  ninety  dollars;  some  articles 
were  swept  off  the  deck  in  the  stormy  weather.  It  was  proved 
that  a  vessel  staunch  and  sound,  will  sometimes  spring  a  leak. 
It  was  also  proved  that  the  captain  had  absconded  with  the 
proceeds  of  the  sale. 

The  defense  set  up  was,  that  the  policy  was  void  as  the  ves- 
sel was  not  seaworthy,  at  the  time  it  was  made,  and  the  plaint- 
iffs had  produced  no  evidence  to  prove  the  condition  of  the  vessel 
before  she  sailed.  The  fact  that  she  sprung  a  leak  so  soon  after 
leaving  port,  and  being  obliged  to  bear  away  to  a  port  of  safety, 
without  any  stress  of  weather  to  compel  her,  and  her  condem- 
nation in  the  admiralty  court  of  that  port,  as  unseaworthy, 
altogether  furnished  the  strongest  presumptive  evidence  that 
the  vessel  was  not  seaworthy  at  the  time  she  sailed.  The  ver- 
dict was  given  for  the  plaintiffs. 

In  support  of  the  argument  for  a  new  trial,  it  was  claimed: 
the  insured  warrants  the  vessel  to  be  tight  and  staimch;  and 
the  insurers  are  not  bound  to  examine  the  vessel  and  see 
whether  she  is  so.  The  law  implies  a  warranty  on  the  part  of 
the  insured,  that  the  vessel  is  fit  to  perform  the  intended  voy- 
age: Park,  883;  200,  898.    If  the  incompetency  is  unknown  it 


Digitized  by 


Google 


May,  1803.]  Wallaom  v.  De  Pau.  668 

makes  no  difference:  Dong.  682;  2  Marsh.  864,  869;  1  Burr. 
899.  Seawortliiness  is  a  question  of  law:  2  Marsh.  869.  Where 
a  reasonable  presumption  has  been  raised  to  proTe  that  a  vessel 
was  not  seaworthy  when  she  sailed,  it  lies  on  the  other  party  to 
rebut  such  presumption:  2  Marsh.  868,  869.  For  the  plaint- 
ifiGs  it  was  argued,  that  seaworthiness  was  a  question  for  the 
jury.  The  risk  was  considerable,  and  the  premium  was  low, 
and  therefore  it  may  be  inferred  that  the  insurers  had  regard 
to  the  state  of  the  vessel.  In  such  a  case  the  law  will  not  im- 
ply a  warranfy  of  seaworthiness,  as  where  the  chances  are  equal: 
9  T.  B.  192;  Park.  229.  Marshall  carries  the  doctrine  too  far 
by  saying  the  insured  must  prove  seaworthiness:  2  Marsh.  868. 

Desaussure  d  Ward,  for  defendants. 

Tumbrel  d  Drayton,  for  plaintiib. 

By  Oourt,  Bat,  Johhson,  Tbusvaht,  and  Bbivabd,  JJ.;  ab- 
sent, Obdob  and  Wiitbs,  JJ.,  granted  a  new  trial,  being  of 
opinion  that  the  evidence  given  to  prove  that  the  vessel  was  not 
seaworthy  at  the  time  of  her  departure  from  port,  immediately 
after  the  contract,  was  of  such  a  nature  as  should  have  induced 
the  jury  to  have  found  against  the  plaintiffs,  unless  some  evi- 
dence had  been  brought  before  them  to  remove  the  very  strong 
presumptions  such  evidence  was  calculated  to  produce.  And 
as  no  evidence  to  this  effect  was  produced,  the  court  considered 
,tbat  the  verdict  was  contrary  to  evidence,  and  ought  to  be 
set  aside;  more  especially  as  the  plaintiffs  might  have  examined 
witnesses  in  Nassau,  who  could  have  given  evidence  on  the 
point,  so  as  to  satisfy  the  jury  more  completely  respecting  the 
state  of  the  vessel,  when  she  arrived  there.  The  court  said  that 
the  question  of  barratry  should  not  be  considered  in  the  case, 
since  if  the  vessel  was  unsound  when  she  sailed  the  barratry  of 
the  captain  could  not  relieve  the  plaintifls,  or  restore  validity 
to  a  contract  which  was  void  in  the  beginning. 

New  trial  granted. 

See  Warren  v.  UnUed  In$.  Co,,  1  Am.  Deo,  164,  for  a  dedsion  on  a  sim- 
ilar mibjeot;  and  see  the  note  to  that  csae  as  to  what  is  implied  by  wa- 
worthiness.  See  also  BanrnwaU  v.  Chureh,  cmla  180,  and  the  note  thereto, 
where  the  subject  is  discussed. 
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Purvis  v.  Tunno. 

[1  BamwAMD,  360.1 

Chabteb  Contract,  what  Sufficient  to  Dissolvb.— When  a  yeeael 
chartered  for  a  voyage  becomes  disabled  by  an  accident  while  loading 
the  cargo,  the  freighter  will  not  be  bound  by  the  charter  contract,  un* 
less  she  is  repaired  and  rendered  fit  for  the  voyage  within  a  reason- 
able  time,  of  which  the  jnry  are  the  proper  judges. 

Master  Agent  of  Owner. — The  master  is  the  agent  of  the  owner,  who 
is  liable  for  his  defanlts,  although  the  whole  vessel  is  chartered;  unless 
the  charterer  engage  the  master  and  seamen,  so  that  the  hull  only  be« 
longs  to  the  owners. 

i 

Motion  for  a  new  trial.  The  action  was  on  a  charter  party, 
and  was  tried  before  Grimke,  J.  The  contract  was  for  afiEreight- 
ment  of  plaintiff's  brig,  from  Charleston  to  Cowes  and  a  market. 
It  appears  that  the  defendants  had  chartered  the  whole  brig, 
and  were  lading  her  at  the  wharf,  and  had  put  on  board  a  con- 
siderable number  of  articles.  In  removing  the  ressel  from  the 
dock  to  the  head  of  the  wharf,  under  orders  of  the  captain,  she 
grounded  and  received  considerable  injury,  starting  her  butt- 
ends  and  springing  a  leak;  the  vessel  was  then  taken  to  another 
wharf,  where  she  discharged  the  heavy  articles,  and  in  about 
eight  days  was  repaired  and  ready  to  receive  her  cargo;  it  did 
not  appear  very  satisfactorily  that  she  was  seaworthy  before  the 
accident.  The  defendants  after  this  abandoned  the  charter 
party,  and  refused  to  reload  the  goods  after  the  vessel  was  re- 
paired. The  owner  of  the  vessel  employed  the  master  and 
crew,  who  were  subject  to  his  orders. 

Verdict  for  defendants. 

For  the  plaintiff  it  was  contended  that  although  the  accident 
should  be  considered  as  the  fault  or  neglect  of  the  captain,  yet 
this  would  not  justify  a  rescission  of  the  contract,  being  a  repar- 
able accident;  they  only  to  be  answerable  for  demurrage  and 
charge,  as  in  other  cases  by  maritime  law.  The  fault  of  the 
captain  must  be  imputable  to  the  charterers,  who  must  be  con- 
sidered as  the  owners,  pro  hoc  vice;  the  captain  being  liable  to 
their  directions  while  lading,  and  they  might  have  ordered  the 
vessel  into   nother  berth. 

Deaaussure  and  Ford,  for  plaintiff!. 

Pringle  and  Ward,  for  defendants. 

By  Court,  Bat,  Johnson,  TESZEVANrand  Brevard,  JJ.;  absent 
Grimke  and  Wattes,  JJ.  The  material  question  in  this  case 
seems  to  be,  whether  or  not  the  vessel  was  in  readiness  within 
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a  reasonable  time  after  the  aoddent;  and  this  was  a  question 
within  the  proTinoe  of  the  jury  depending  on  matters  of  fact,  and 
the  rules  of  law  applicable  to  those  facts.  In  mercantile  trans- 
actions, dispatch  is  oftentimes  of  much  importance;  and  the 
defendants  might  have  sustained  considerable  prejudice  in  point, 
of  interest,  if  Uiey  had  waited  until  this  vessel  was  repaired,  be- 
fore they  sent  away  their  merchandise.  They  were  not  com* 
pelled  by  law  to  do  so,  unless  the  vessel  was  ready  in  a  reason- 
able time;  and  what  was,  or  was  not,  a  reasonable  time,  was 
proper  for  the  jury  to  determine.  With  regard  to  the  question, 
whether  the  master  of  a  vessel,  while  receiving  the  cargo  from 
the  freighters,  is  to  be  regarded  as  their  servant,  and  subject  to 
their  control,  or  as  owner  for  the  time,  or  not,  the  court  were 
of  opinion  that  the  master  can  in  no  such  case  be  so  considered, 
unless  the  freighter  be  also  his  employer.  Unless  he  has  the 
appointment  of  the  master,  the  latter  has  the  direction  gener* 
ally  of  the  ship,  not  only  in  the  port  of  reception  but  elsewhere. 
The  freighters  ought  not,  on  many  accoxmts,  to  have  superin- 
tending authority  over  the  master.  They  might  endanger  the 
vessel;  they  might  give  contrary  directions,  etc.  But  if  the 
charterer  hires  the  ship,  master,  and  marines,  and  the  hull  only 
belongs  to  the  owners,  it  is  otherwise;  for  in  such  case  barratiy 
may  be  committed,  although  the  owner  of  the  hull  colludes  witii 
the  master. 
New  trial  refused. 


XxRUDER  V.  Bowles. 

[1  Bbitabd,  966.] 

DaoLAKATioir  OF  Pastdbs  to  Fbauditlsnt  Convbtancb.— Where  « 
oonveysDoe  is  impeached  for  fraud  aa  to  crediton,  the  dedarationa  d 
the  parties  to  it,  at  the  time  of  its  execution  are  inadmiaaible  to  show 
that  it  was  not  made  with  a  fraudulent  intent 

Cross-examination  op  WrrNESS.~In  the  cross-examination  of  a  witness, 
a  party  has  a  right  to  stop  him  if  his  answer  relates  to  matters  which 
the  party  who  calls  the  witness  has  no  right  to  introduce  in  evidence; 
and  the  latter  cannot  insist  on  lus  fully  answering. 

EviDBNCS  Showing  Conystancs  Fraudulent.— Although  a  voluntary 
conveyance  may  be  valid  yet  where  there  are  other  droumstances  of  a 
fraudulent  intention,  the  deed  being  voluntary  and  gratuitous,  and  the 
donor  being  in  debt  it  la  evidence  to  show  an  intent  to  defraud  credit- 
ors; and  a  deed  of  conveyance  made  with  the  design  to  defraud  one 
creditor  is  void  as  to  every  other  creditor. 

MonoN  for  a  new  trial.    The  action  was  trover,  tried  before 
Bat,  J.    The  plaintiff  sued  as  the  trustee  of  one  M.  H.,  A/etM 
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ccveri.  The  negro  in  suit,  was  taken  under  an  execution,  and 
sold  by  the  sheriff  as  the  property  of  the  husband  of  M.  H.,  and 
after  several  transfers,  came  fairly  into  the  possession  of  the  de- 
fendant. The  negro,  it  appeared,  had  belonged  to  the  hus- 
band of  M.  H.,  but  was  conveyed  by  him  to  her  use  by  a  trust 
deed.  This  deed  was  contested  on  the  ground  of  fraud,  as  vol- 
untary and  made  to  defeat  creditors.  It  was  proved  that  at  the 
time  the  deed  was  made,  the  husband  was  considerably  indebted 
to  various  persons,  and  that  several  of  his  negroes  were  under 
mortgage.  At  the  trial  one  O'Driscoll,  who  drew  the  deed  of 
trust,  was  permitted  to  give  in  evidence,  declarations  made  to 
him  by  the  husband  of  M.  H.,  and  by  herself  at  the  time  indi- 
cative of  an  honest  intention,  for  the  purpose  of  showing  that 
the  deed  was  bona  fide,  and  not  fraudulent,  this  evidence  was 
objected  to  and  was  the  principal  groxmd  for  a  new  trial. 

Cheves  and  Drayton,  in  support  of  the  motion:  1  Esp.  Dig. 
142;  1  Fonb.  Eq.  282,  270;  Oowp.  432.  In  this  case  all  the 
principal  badges  of  a  fraudulent  conveyance  to  the  prejudice  of 
creditors  were  to  be  found:  3\oyn^8  case,  8  Bep.  81;  Stat.  Id, 
Eliz.  c.  5. 

Pringle  and  Duncan,  against  the  motion,  contended  that  the 
evidence  on  the  point  objected  to  had  been  drawn  from  the 
witness  on  his  cross-examination  by  the  defendant;  the  witness 
having  been  produced  by  the  plaintiff  to  prove  the  deed  only, 
and  having  been  examined  by  the  defendant  as  to  the  motives 
of  the  parties  in  making  the  deed,  they  contended  that  the  deed 
in  this  case  was  founded  on  a  good  consideration;  on  a  moral 
duty,  not  on  moral  turpitude:  1  Fonb.  Eq.  260;  the  circumstance 
of  its  being  volxmtary  does  not  affect  its  validity  where  the 
consideration  is  meritorious.  It  was  also  contended  that  the 
creditor,  under  whose  execution  the  negro  was  sold,  had  slept 
upon  his  rights,  having  suffered  the  negro  to  have  passed  through 
BO  many  hands  before  he  was  taken  in  execution. 

By  Court,  Johnsok,  TaEZEVAirr,  and  Brevabd,  JJ.,  in  thi 
absence  of  Gbdckb  and  Wattss,  JJ.,  granted  a  new  trial,  on  the 
ground  that  the  evidence  of  O'Driscoll,  as  to  the  declarations 
of  the  parties  at  the  time  of  the  making  of  the  voluntary  deed 
of  settlement  in  question,  and  of  the  wife  of  the  said  M.  H., 
relative  to  the  motives  and  intentions  of  the  maker  of  the  deed 
was  improperly  admitted  in  evidence.  Such  evidence  was  not 
warranted  by  the  rules  and  principles  of  law  as  applicable  to 
the  case;  and  it  is  impossible  to  tell  what  influence  that  evi- 
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deuce  might  hare  had  in  pioduoing  the  verdiot.  The  question 
of  fraud  or  no  fraud  might  hare  been  determined  bj  it.  It 
does  not  ai>pear  that  this  evidence  was  brought  forth  bj  the  ex- 
amiuation  of  the  defendant's  counsel  as  alleged.  It  appears 
that  they  objected  to  the  CTidence  before  it  came  out,  but  the 
court  admitted  it.  The  declaration  of  a  party  should  not  be 
allowed  in  eiidence  to  explain  his  intentions  in  favor  of  him- 
self in  questions  of  this  nature.  Toluntary  conveyances  may 
be  valid;  but  where  there  are  other  circumstances  of  a  fraudu- 
lent intention,  the  deed  being  voluntaiy  and  gratuitous  and 
the  donor  being  in  debt  are  evidence,  along  with  the  other 
circumstances,  of  an  intent  to  defraud  creditors;  and  a  deed 
of  conveyance  made  with  a  design  to  defraud  one  creditor  is 
void  as  to  every  other  creditor. 

Bat,  J.,  contra,  was  of  opinion  that  tiie  verdict  was  according 
to  the  obvious  justice  of  the  case  and  therefore  ought  to  stand. 
That  the  creditor,  at  whose  suit  the  negroes  were  sold,  had  a 
mortgage  of  two  other  negroes,  which  was  ample  security  for 
his  debt,  which  he  might  obtain  satisfaction  for  without  resort- 
ing to  the  negroes  in  question.  It  was  true  that  he  acknowl- 
edged that  the  negroes  mortgaged  had  been  removed  out  of 
the  state,  by  the  instigation  as  was  supposed  of  the  mort- 
gager; but  still  they  might  be  come  at;  and,  besides,  the  debtor 
was  not  insolvent  but  had  other  property.  That  the  evidence 
to  prove  the  deed  fraudulent  was  slight  and  insufficient;  and 
that  although  the  negroes  in  question  had  been  sold  fairly  at 
sheriff 's  sale,  and  had  since  passed  through  the  hands  of  sundzy 
persons,  yet  these  vendees  were  not  ignorant  of  the  deed  <rf 
conveyance,  and  bought  vrith  their  eyes  open. 

New  trial  awarded. 


Yandsbhost  V.  MaoTaggabt. 

11  Bbbtakd,  960J 

Wabbantt,  *WHSN  ITOT  Ihplied.~A  vendor  of  rice  sold  here  is  not 
liable  nnder  an  implied  warranty  for  a  defect  in  its  quality  or  aonnd* 
nesa  which  i»  not  discovered  until  ita  arrival  abroad,  and  which,  if  it 
existed  at  the  time  of  sale,  might  easily  have  been  detected  by  an  ex* 
amination. 

MonoN  for  a  new  trial.  The  action  was  astumpgU  for  rice 
sold  and  delivered,  and  the  defendant  claimed  a  set-off  for  un- 
soundness. It  appeared  the  defendant  bought  fifteen  barrels 
of  lice  from  the  plaintiff,  and  at  the  time  examined  two  of  them, 
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and  had  an  opporttmity  to  examine  the  remainder.  A  witness 
for  the  plaintiff  proved  that  he  brought  the  rice  to  Charleston 
to  the  plaintiff,  and  suspecting  that  some  of  the  barrels  had  got 
wet  in  loading  the  yessel.  He  examined  two  of  them,  and 
found  the  J  had  sustained  no  damage;  that  they  came  safe  to 
that  place  under  a  close  deck.  A  witness  for  the  defendant 
proved  that  at  Alexandria,  in  Virginia,  where  defendant  sent 
the  rice,  after  eight  days'  passage,  he  saw  samples  of  it,  taken 
from  two  of  the  barrels,  which  were  bad,  dingy,  and  musty, 
and  in  his  opinion  the  cause  of  damage  existed  previously  to 
the  sale;  and  it  sold  considerably  lower  than  if  it  had  been 
sound  and  good.  Other  witnesses  who  saw  two  of  the  barrels 
at  the  time  of  sale,  testified  to  its  soundness. 
Verdict  for  the  defendant. 

De8atL88ure,  in  support  of  the  motion,  argued  that  in  pur- 
chases of  this  sort,  no  wanraniy  is  implied  where  the  purchaser 
has  an  opportunity  of  examining  and  judging  for  himself.  It 
would  be  very  inconvenient,  as  well  as  dangerous,  to  the  agri- 
cultural interests  of  this  country,  to  allow  the  quality  of  its 
productions  to  be  determined  in  foreign  markets,  for  in  this 
way  many  contracts  might  be  rescinded.  If  the  maxim  caveat 
emptor  be  adhered  to,  no  mischief  will  result,  as  it  is  easy  for 
every  purchaser  of  such  an  article  as  rice  to  examine  and  judge 
for  himself. 

Fringle,  against  the  motion,  insisted  that  the  interest  of 
planters  and  all  others  required  that  mutual  good  faith  should 
be  the  basis  of  all  contracts,  and  that  where  anything  sold  ap- 
pears afterward  to  have  been  materially  defective  at  the  time 
of  the  sale,  or  sustains  damage  in  consequence  of  some  cause 
or  imperfection  inherent  in  the  thing  at.  the  time  of  the  con- 
tract, the  party  thereby  prejudiced  should  be  restored  the 
money  or  consideration,  or  have  some  equivalent  recompense. 

By  Court,  Bat,  Johnson,  Tbbzsvant  and  Brevabd,  JJ.;  absent 
Gbihke  and  Wattes,  JJ.  A  new  trial,  we  think,  ought  to  be 
granted  in  this  case,  on  the  ground  that  the  verdict  is  contrary 
to  evidence.  We  agree  in  principle  with  plaintiff's  counsel, 
that  the  purchaser  in  such  cases  ^s  this,  is  bound  to  examine 
thoroughly  and  judge  for  himself,  and  that  it  would  be  attended 
with  great  inconvenience,  and  might  prove  greatly  prejudicial 
to  planters,  to  allow  evidence  to  show  that  articles  of  country 
produce  sold  and  delivered  here,  such  as  rice,  which  is  capable 
oi  an  easy  examination,  and  which  might  be  fully  examinedf 
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and  its  quality  and  condition  conclosiTely  settled  here,  has  been 
found  in  some  foreign  and  distant  market,  to  be  of  a  different 
quality,  or  imperfect  and  defectiyey  and  not  such  as  it  was  repre- 
sented to  be  when  sold  here.  It  might  open  a  wide  door  to 
fraud  and  imposition.  In  such  contracts  as  this,  we  are  of 
opinion  there  is  no  implied  warranty  where  the  buyer  depends 
upon  his  own  judgment,  and  buys  upon  an  actual  examination. 
Sectis,  where  rice  is  bought  by  sample,  and  the  buyer  does  not 
undertake  to  examine  and  judge  for  himself,  but  relies  on  the 
sample,  although  he  may  examine  if  he  will.  In  such  cases 
there  is  an  express  warranly. 
New  trial  granted. 

This  ease,  as  well  as  WhU^^iM  v.  MeLtod,  1  Am.  Dee.  6S0,  is  s  modifica- 
tion of  the  rule  established  ia  Soaih  GaroUna,  in  the  case  of  Titmrod  t. 
Shooibred,  1  Am.  Deo.  620,  that  s  sound  price  implies  a  wamntj. 


State  v.  Lymbubn. 

[1  Bbstasd*  S97.] 

DTDlcnCBNT  FOB  iKCmNO  TO  AN  ASSAULT.— One  who  Inciteeothen  to  the 
oommissionof  an  assaolt  and  hattery,  may  be  indicted  and  pnnished  as 
a  principal,  if  the  offense  be  actually  committed,  although  he  did  not 
o^rwise  participate  in  it.  Whatsoever  will  make  a  man  an  accessory 
before  the  fact  in  felony,  will  make  him-  a  principal  in  treason,  petit 
larceny  and  misdemeanor. 

Motion  for  a  new  trial.  The  indictment  was  for  an  assault 
and  battery  against  the  defendant  and  two  others.  It  appeared 
that  the  defendant  was  the  master  of  a  vessel  lying  in  Charleston 
harbor,  not  far  from  another  vessel,  on  board  of  which  the 
prosecutor  was,  an  altercation  arose  between  the  prosecutor 
and  the  defendant,  and  between  the  men  in  the  resp^ctiye 
vessels,  in  consequence  of  which  some  of  the  defendant's  men 
boarded  the  vessel  of  the  prosecutor,  in  order  to  chastise  him. 
The  prosecutor  made  resistance  and  defended  himself,  where- 
upon the  defendant,  who  was  on  board  his  own  vessel,  called 
out  to  his  men,  to  **  beat  the  rascal  and  throw  him  overboard." 
The  assailants  beat  him  very  much,  and  almost  fatally  injured 
him.  The  jury  found  the  defendant  guilty.  It  was  contended 
at  the  trial  on  the  defendant's  behalf,  that  he  had  done  no  act 
of  violence,  making  him  liable  to  an  indictment,  and  that  words 
alone  will  not  make  an  assault,  the  same  ground  was  taken  on 
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the  present  motion,  and  it  was  uzged  that  the  judge  who  pie* 
sided  at  the  trial,  had  misdireoted  the  jnxy,  saying  that  **  in 
the  highest  offense,  viz:  treason;  and  in  the  lowest  offenses, 
Tiz:  petit  larceny  and  misdemeanor,  that  can  be  no  accessories, 
but  all  are  principals;  and,  therefore,  as  the  defendant  cannot 
be  punished  as  an  accessory,  for  standing  near,  and  command* 
ing,  encouraging  and  abetting  the  trespass  committed  on  the 
prosecutor,  it  must  follow,  as  a  necessary  conclusion,  on  prin- 
ciples of  law  and  reason,  that  he  must  be  punishable  as  a  prin- 
cipal; and  although  the  maxim  of  law  is  that  words  alone  will 
not  constitute  a  battery,  yet  it  does  not  follow  that  words, 
accompanied  with  actions  which  are  induced  by  such  words,  or 
promoted  by  them,  will  not."  The  defendant's  counsel  relied 
on  1  Hawk.  P.  0.  133.  The  attorney-general  cited  6  Bac.  Ab. 
580,  and  argued  that  the  defendant  was  aiding  and  abetting, 
and  thus  made  himself  liable,  as  a  principal  wrong-doer.  Thus 
in  murder  all  present  aiding  and  abetting,  are  principals: 
Plowd.  98. 

By  Court,  Waitis,  Tbmmmvabt  and  Bbbtabd,  JJ.  An  assault 
cannot  be  committed  by  words  alone.  But  in  this  case  an 
atrocious  battery  was  committed,  and  it  is  not  the  question 
whether  an  assault  was  committed,  but  whether  the  defendant, 
as  parOceps  criminis,  has  been  legally  convicted  as  a  principal, 
and  we  think  he  has.  The  law  was  not  improperly  laid  down 
in  the  district  court,  on  general  principles,  and  is  supported  by 
authorities  expressly  in  point.  **  It  seems  to  have  been  always 
agreed,"  says  Hawkins,  see  P.  C.  book  2,  c.  29,  sec.  2,  "  that 
whatsoever  will  make  a  man  an  accessory  before  in  felony,  will 
make  him  a  principal  in  high  treason  and  trespass,  as  battery, 
(cites  Eeilw.  55)  riot,  rout,  forcible  entiy,  and  even  in  forgery 
and  petit  larceny.  And,  therefore,  whenever  a  man  commands 
another  to  commit  a  trespass,  who  afterwards  commits  it  in 
pursuance  of  such  command,  he  seems,  by  necessary  conse- 
quence, to  be  as  guilty  of  it  as  if  he  had  done  it  himself." 
The  act,  causing  the  injury  to  the  plaintiff,  need  not  proceed 
from  the  immediate  assault  to  make  a  party  liable;  but  any 
wanton  act,  by  which  another  suffers  an  assault  or  battery,  will 
make  a  man  liable  to  an  action  or  indictment.  1  Esp.  Dig.  818; 
3  Wils.  408;  2  Bl.  B.  892. 

Motion  overruled. 
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Fleming  v.  MgGlubi. 

Custom  of  Mebchants  Recognized.— The  custom  of  merchants  recog- 
nized hy  law  in  this  state,  in  relation  to  protests  and  notices  of  non- 
payment of  bills  of  exchange  is  the  same  as  that  in  England,  and  of 
which  judicial  notice  will  be  taken. 

Pbotest,  when  Essential. — ^A  protest,  whether  for  non-acceptance  or 
for  non-payment,  is  essential  in  the  case  of  a  foreign  bill  of  exchange, 
in  order  to  charge  the  drawer  or  indorser;  and  where  a  bill  was  dis- 
honored on  presentment  for  acoeptanoe,  it  is  not  sufficient  to  protest  it 
for  non-payment  at  maturity. 

Notice  of  Dishonor,  when  Sent.— Where  a  bill  drawn  in  this  country 
on  Europe  has  been  dishonored,  notice  must  be  sent  by  the  first  Teasel 
bound  to  any  part  of  the  United  States,  and  it  is  not  sufficient  to  send 
it  by  the  first  ship  for  the  port  where  the  .drawer  and  indorser  rsside. 

Dub  Diligence  not  Used.  —  Where  more  than  four  months  elapsed 
after  a  bill  was  dishonored  in  London,  before  notice  was  given  to  the 
drawer  and  indorser  in  Charleston,  it  was  held  that  the  jury  could  pre- 
sume, unless  the  contrary  appeared,  that  the  holder  had  not  used  due 
diligence  in  giving  notice  required  by  the  circumstances  of  the  case. 

Promise  to  Pay,  when  not  Binding.— A  promise  by  a  party  bound 
to  pay  a  dishonored  bill  is  no  waiver  of  a  want  of  notice,  when  it  is 
made  in  ignorance  of  the  legal  effect  of  the  holder's  laches. 

Notice,  when  Unnecessary.— The  bankruptcy  of  the  drawer  of  a  bill  of 
exchange  renders  it  unnecessary  to  give  notice  to  the  indorser  of  itc 
non-acoeptance. 

Motion  for  a  new  trial.  The  action  was  on  a  bill  of  exchange; 
the  case  was  as  follows:  Black,  agent  of  the  plaintiff,  a  mer- 
chant in  London,  purchased  for  him  a  bill  of  exchange  drawn 
by  one  Douglass,  in  favor  of  the  defendants,  which  was  indorsed 
by  them.  The  bill  was  dated  October  1, 1801,  and  made  pay- 
able sixty  days  after  sight.  It  was  presented  on  the  fourteenth 
of  November,  1801,  to  the  drawee  in  London,  who  refused  ac- 
ceptance, and  afterwards,  when  due,  refused  payment.  The 
bill  was  protested  for  non-acceptance  and  non-payment.  A 
letter  from  Fleming  to  Black  was  produced  in  evidence,  dated 
January  1, 1802,  and  received  in  March  following,  wherein  he 
informs  Black  of  his  having  inclosed  the  protest  for  non-payment^ 
and  that  as  no  opportunity  had  been  offered  of  sending  the  pro- 
test for  non-acceptance,  he  considered  it  would  not  be  ne(;esBary 
to  send  it  at  all.  Before  the  receipt  of  this  letter,  Douglass,  the 
drawer,  was  declared  a  bankrupt.  In  Charleston  where  he  re- 
sided, a  notice  for  the  protest  of  non-payment  was  served  ou  the 
assignee  of  Douglass,  the  next  day  after  receipt  of  the  letter  by 
Black,  and  also  on  the  defendant,  of  whom  payment  was  de- 
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manded.  The  defendants  answered  to  the  demand  of  payment, 
that  they  would  make  arrangements  to  pay  the  bill,  and  offered 
cotton  in  payment.  It  did  not  clearly  appear  that  any  oppor- 
tunity of  Bending  a  letter  direct  from  London  to  Charleston  had 
occurred  before  the  time  of  sending  the  letter  from  Fleming  to 
Black.  The  defense  was  that  the  defendants  ought  to  have  had 
regular  and  seasonable  notice  of  the  protest  of  non-acceptance. 
On  their  behalf  eyidence  was  introduced  that  about  the  middle 
of  November,  1801,  one  Lee  had  received  a  bill  of  exchange 
from  England  drawn  by  the  said  Douglass  in  favor  of  the  said 
drawee,  which  was  sent  back  protested  for  non-acceptance,  and 
thereupon  property  of  Douglass  was  attached.  The  plaintiff 
insisted  on  the  trial:  1.  That  by  the  custom  of  merchants  in  the 
United  States,  a  protest  for  non-acceptance  of  a  bill  of  exchange 
has  never  been  regarded  as  an  essential  requisite  in  order  to 
chaige  the  indorser;  but  only  a  protest  for  non-payment;  2. 
That  under  the  particular  circumstances  of  this  case,  protest  and 
notice  of  non-acceptance  were  not  neoessaxy,  whatever  might  be 
the  general  rule  on  that  subject;  8.  That  at  all  events  the  de- 
fendants were  bound  to  pay  the  bill  on  the  ground  of  their  ex- 
press promise. 
The  jury  found  for  the  defendants. 

Drayton^  for  the  plaintiff. 

Chevea,  centra. 

By  Court,  Orimkb,  Waitbs,  Trezevant,  and  Brevard,  JJ. 
The  law  merchant,  as  it  obtains  in  England,  is,  generally  speak- 
ing, the  law  of  this  country.  Some  exceptions  have  been 
made,  and  some  more  may  be  made,  which  convenience  and 
necessity  have  directed,  and  may  hereafter  suggest.  The  cus- 
tom among  merchants  with  us,  in  regard  to  bills  of  exchange, 
is  the  same  which  exists  in  England,  as  to  protests  and  notices 
of  non-acceptance  and  non-payment,  and  must  be  governed  by 
the  same  rules.  The  judge,  at  the  trial,  was  therefore  right  in 
rejecting  evidence  to  prove  a  different  usage  from  that  which 
obtains  in  England.  In  the  case  of  foreign  bills,  a  protest  is 
universally  necessary,  whether  for  non-acceptance  or  non-pay- 
ment. •  It  is  an  essential  part  of  the  custom  of  merchants,  and 
is  requisite  not  merely  on  account  of  the  dama^res  and  interest, 
but  also  on  account  of  the  principal  sum.  In  respect  to  inland 
bills,  a  protest  is  only  necessary  on  account  of  damages  and 
interest,  and  is  founded  upon  the  statutes  9  and  10  W.  8,  c. 
17,  and  4  Anne,  c.  9;  Evans  on  Bills,  91.    The  cases  cited, 
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adjudged  in  the  courts  of  the  XTnited  Statee,  do  not  show  a 
different  custom,  nor  do  they  in  any  respect  contradict  this 
doctrine,  but  confirm  it.  They  only  go  to  show  what  evidence 
will  be  received;  and  that  the  protest,  or  a  copy  of  it,  is  not 
necessary  to  be  produced.  Notice  of  such  protest  must  be 
given  to  the  party  meant  to  be  resorted  to;  but  such  notice 
need  not  be  accompanied  with  the  protest  or  a  copy  thereof: 
Evans  on  Bills,  56.  This  notice  ought  to  be  given  as  soon  as 
the  circumstances  of  the  case  will  admit.  Where  there  is 
a  communication  by  post,  it  should  be  sent  by  the  first  post, 
bat  putting  a  letter  into  the  post-office  seems  to  be  sufficient^ 
although  it  may  miscarry:  2  H.  Bl.  509;  Chitty,  95. 

Bespecting  bills  sent  to  Europe,  notice  should  be  sent  by 
tlie  first  ship  bound  for  the  United  States,  according  to  the  rule 
of  the  English  courts  respecting  bills  sent  to  India:  2  H.  Bl 
509.  The  judge  did  right,  therefore,  in  charging  the  jury  to 
lay  it  down,  that  notice  should  be  sent  by  the  first  opportunity 
that  occurred,  which  the  plaintiff  might  have  known  of,  to  the 
United  States,  whether  it  was  direct  to  Charleston,  or  to  some 
other  port  of  the  United  States.  And  he  did  right,  under  the 
circumstances  of  the  case,  to  leave  it  to  the  jury  to  presume, 
that  an  opportunity  of  sending  notice  sooner,  than  that  by 
which  the  notice  of  non-payment  was  sent,  did  occur,  by 
which  the  plaintiff  might  have  sent  notice  to  the  indorsers,  the 
defendants,  of  the  non-acceptance,  and  which  he  neglected  to 
embrace.  The  bill  was  presented  for  acceptance  in  the  middle 
of  November,  1801;  and  the  defendants  had  no  notice  thereof, 
until  some  time  in  the  latter  end  of  March  following,  more 
than  four  months  after.  The  probability  is,  that  by  the  use  of 
due  diligence,  notice  might  have  been  transmitted  sooner  by 
some  vessel,  or  vessels,  from  England  to  the  United  States. 
This  natural  and  reasonable  presumption  has  not  been  rebutted 
by  any  evidence  to  the  contrary.  The  laches  of  the  plaintiff, 
in  neglecting  to  exercise  reasonable  diligence,  to  give  timely 
notice  to  the  indorser,  of  the  non-acceptance  of  the  drawee, 
might  be  considered  as  an  extinguishment  of  the  debt,  as  to  the 
defendants;  and  as  dischazging  them  from  all  responsibility  on 
the  footing  of  their  indorsement:  1  T.  B.  405;  Id.  167;  5  Burr. 
2670;  1  T.  B.  107;  Chitty,  98;  Bayley,  88;  Evans.  57;  6  East. 
8, 14,  110. 

But  it  has  been  insisted,  on  behalf  of  the  plaintiff,  that  it  was 
not  necessaiy  for  him  to  give  the  defendants  notice  of  the  non- 
acceptance  of  the  bill  in  this  case,  because  the  drawer  had  be* 

AM.  Dbo.  Vol.  11^-43 


Digitized  by 


Google 


) 


674  FiiEMiNa  V.  MoClure.         [S.  Carolina, 

oome  a  bankrupfc  before  any  notioe  of  the  non-aoceptance  could 
have  been  transmitted  to  the  defendants;  aad  they  could  not 
have  derived  any  advantage  from  the  earliest  notice  that  could 
bave  been  sent  to  them,  nor  suffer  any  prejudice  from  the  want 
of  such  notice.  It  seems  to  be  agreed,  that  the  bankruptcy,  or 
known  insolvency,  of  the  drawee,  is  no  excuse  for  the  want  of 
notice:  Evans,  59.  But  notice  may  be  dispensed  with,  if  the 
drawer  have  no  effects  in  the  hands  of  the  drawee;  for  in  such 
case,  the  drawer  had  no  right  to  draw,  and  cannot  be  injured 
by  want  of  notice:  1  T.  B.  405,  410.  To  say  that  effects  may 
come  in  after,  before  the  biU  is  due,  is  not  sufficient.  But  will 
this  doctrine  apply  in  the  case  of  an  indorser,  where  the  drawer 
is  insolvent?  1  T.  B.  712.  When  the  indorser  himself  has 
become  bankrupt,  notice  to  his  assignees,  or  to  himself,  cannot 
1)e  necessary,  for  they  cannot  take  up  the  bill;  and  the  doctrine 
does  not  hold,  as  between  bankrupt  estates:  8  Bro.  C.  C.  1.  In 
an  action  against  the  drawer,  who  became  a  bankrupt,  it  was 
held,  that  notioe  to  the  drawer  was  not  necessary,  because  it 
appeared  that  he  had  no  effects  in  the  hands  of  the  drawee; 
although  the  indorser  had  effects  in  the  drawee's  hands,  and 
the  bill  was  drawn  for  accommodation  to  the  indorser.  Notice 
to  the  drawer  would  have  been  of  no  use:  1  Bos.  &  Pul.  652. 
Where  the  payee  sued  the  drawer  for  non-acceptance,  and  it 
appeared  that  the  drawee  had  no  effects  in  his  hands  of  the 
drawer,  the  court  thought  notice  was  unnecessary:  2  T.  B.  713; 
1  Id.  405. 

It  is  laid  down  by  Evans,  Essay  on  Bills,  62:  ''  That  ac- 
cording to  the  French  ordinance,  notice  of  non-ctcceptance  was 
not  necessary  to  the  indorsers,  if  neither  themselves  nor  the 
drawer  had  effects  in  the  hands  of  the  drawee;  but  the  English 
courts  have  adopted  a  contrary  rule,  more  correct;  that  the  in- 
dorsers are  not  bound  to  make  themselves  acquainted  with  the 
transactions  between  the  drawer  and  the  drawee,  and  are  war- 
ranted in  acting  upon  the  supposition  that  the  bill  was  drawn 
by  a  person  having  sufficient  authority  for  the  purpose.^'  Where 
the  drawer  or  indorser  is  a  bankrupt  at  the  time  of  the  accept- 
ance or  payment  refused,  it  is  unnecessary,  as  Chitty  istates,  to 
give  notice  to  him,  or  his  assignee.  In  remarking  on  this  pas- 
sage, and  the  case  of  Ex  parte  Smithy  3  Bro.  C.  C.  1,  Mr.  Evans, 
page  63,  says:  "There  does  appear  to  be  any  sufficient  reason 
for  dispensing  with  notice  to  the  drawer,  who  is  a  bankrupt,  or 
to  his  assignees,  if  the  drawer  is  solvent;  and  still  less  for  dis- 
pensing with  such  notice  to  the  bankrupt  indorser,  or  his  as* 
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signees,  where  the  drawer  remains  solyent,  beoause  in  these 
eases,  their  right  to  recover  against  the  solvent  parties  may  be 
prejudiced  by  the  want  of  notice.     Where  all  the  parties  are 
bankrupts,  no  such  prejudice  can  arise/'    There  is  no  case  like 
the  present  where  the  action  is  against  the  indorsers,  who  are  solv- 
ent^ and  the  objection  is  the  want  of  notice  to  them  of  the  non- 
acceptance  of  the  drawee,  where  the  drawer  has  become  a  bank- 
rupt.   The  insolvency  or  bankruptcy  of  the  drawer  being  ad- 
mitted, we  cannot  see  what  advantage  the  indorser  could  de- 
rive from  notice  of  non-acceptance  of  the  drawee.    In  this  case, 
resort  has  not  been  had  to  the  drawer,  and,  therefore,  whether 
as  to  him  or  his  assignees,  notice  was  necessary,  need  not  be 
decided.    As  to  the  indorsers,  the  question  is,  was  it  necessazy 
to  give  them  timely  notice  of  the  non-acceptance  of  the  drawee? 
The  reason  which  runs  through  all  the  cases  on  this  subject, 
must  be  adverted  to  and  considered,  namely:   the  prejudice 
which  the  party  resorted  to  is  liable  to  sustain  in  consequence 
of  the  want  of  notice.    If  the  indorsers  had  been  apprised  as 
early  as  possible  of  the  non-acceptance  of  the  bill,  how  could 
they  have  benefited  themselves  by  that  notice  ?    Their  recourse 
must  have  been  to  the  drawer  who  had  become  a  bankrupt,  and 
consequently  was  insolvent.    Nothing  could  have  been  obtained 
from  him,  but  what  might  be  obtained  from  his  assignees  with- 
out notice.    We  are,  therefore,  of  opinion  that  it  was  not  nec- 
essazy in  this  case  for  the  plaintiff,  the  immediate  indorsee,  to 
have  given  notice  to  the  indorsers,  the  immediate  and  only  in- 
dorsers, of  the  non-acceptance  of  the  bill:  1  Esp.  Bep.  802. 

Another  argument  for  plaintiff  is  that  at  all  events,  the  ob- 
jection of  want  of  notice  was  waived  by  a  subsequent  promise 
to  pay.  In  answer  to  this,  the  defendioits  say  such  promise  or 
offer  to  pay  cannot  be  obligatory  on  them,  seeing  that  it  was 
made  under  mistake,  and  through  their  ignorance  of  the  law 
relative  to  the  subject-matter  of  their  promise.  Cases  have 
been  referred  to,  wherein  indorsers,  having  made  such  promises, 
without  notice  of  the  &cts  or  circumstances  of  the  case  to  which 
their  promises  related,  were  exonerated:  5  Burr.  2,  670;  1  T. 
B.  712.  And  it  has  been  urged  that  no  solid  distinction  exists 
between  mistakes  in  matters  of  fact  and  mistakes  or  ignorance 
in  matters  of  law.  In  the  case  of  Archer  v.  The  Bank  o/Eng- 
land,  Doug.  638,  this  question  arose,  but  was  not  decided.  In 
Bize  V.  Dickason,  1  T.  B.  285,  it  was  touched  on,  but  no  express 
reference  was  made  *to  a  mistake  in  point  of  law  merely.  In  a 
late  case,  see  Chitty  on  Bills,  102,  and  Evans  on  money  had 
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and  reoeivedy  etc.,  2A,  it  was  laid  down  that  if  a  party  does  not 
know  the  legal  consequences  of  all  the  facts  within  his  knowl- 
edge, and  pays  money  in  consequence  of  such  ignorance,  and 
under  an  idea  that  he  might  be  comx>elled  to  pay  it,  he  shall  be 
entitled  to  recover  it  back.  We  are  of  opinion  that  under  the 
circumstances  attending  this  case,  the  promise  or  offer  of  the 
defendants  to  pay  the  bill  did  not  amount  to  a  waiver  of  the 
^t  want  of  notice;  for,  although  they  might  have  been  cognizant 

j  of  all  the  material  facts,  yet  it  appears  they  were  ignorant  of 

the  legal  consequence  of  their  not  having  had  notice,  and  made 
the  promise  or  offer  under  a  mistaken  idea  of  legal  obligation: 
See  Peake,  202. 

Upon  the  whole,  we  are  of  opinion  that  a  new  trial  ought  to 
be  granted  on  the  ground  that  notice  was  not  neoessaiy  to  be 
given  to  the  defendants  of  the  non-aoceptanoe  of  the  bill,  as 
they  cannot,  by  want  of  such  notice,  suffer  any  prejudice;  nor 
if  seasonable  notice  had  been  given  thereof  could  they  have  ob- 
tained any  advantage. 

New  trial  granted.         

De  Peau  i;.  Russell. 

AaANDONKBNT,  BIGHT  OF.— "Where  a  policy  provided  that  no  atwndoif 
ment  of  the  neutral  property  hereby  insored  shall  take  place  in  case  of 
e^itore  or  detention  by  the  British,  until  it  be  condemned,  and  the 
proceedings  of  the  court  and  sentence  of  condemnation  produced  to  sub* 
stsntiate  tho  loss;  and  in  case  of  capture  or  detention  by  any  other 
power,  the  like  document  shall  be  produced  untU  satis&ustory  reasons 
can  be  given  that  they  cannot  be  obtained:"  it  was  held  that  the  ri^t 
to  abandon,  for  a  capture,  was  restrained  until  alter  ^ym*^fmwatiftnj 
whether  the  capture  were  by  another  power  or  by  the  British. 

Saxb. — ^Although  there  is  no  restriction  in  the  policy,  the  insured  cannot 
abandon  for  a  capture,  i^  before  giving  notice  of  abandonment,  he  re- 
ceived intelligence  that  the  vessel  has  been  released,  and  has  proceeded 
on  her  voyage. 

Same.— The  insured  cannot  abandon,  on  the  ground  that  the  voyage  has 
been  defeated  by  a  capture,  alter  intelligenoe  that  the  vesMl  has  been 
released,  and  has  arrived  in  safety  at  her  destined  port;  and  when  it 
does  not  appear  that  the  extent  of  the  loss  on  the  voyage  is  such  as  te 
justify  an  abandonment,  as  in  case  of  a  total  loss. 

FIBILS  INSUBED  AOAINST.— An  extraordinary  duty  laid  on  the  goods  to 
the  destined  port,  between  the  capture  of  the  veswl  and  her  release  and 
arrival  there,  is  not  covered  by  the  clause  insuring  against  "all  un- 
avoidable penlB,  losses  and  misfortunes  to  the  damage  of  the  gooda" 

iHTBRissT  ON  AMOUNT  OF  AVERAGE.— Interest  is  not  recoverable  on  the 
amount  of  an  average,  which  was  admitted  by  the  underwriters,  where 
the  insured  insisted  on  a  right  to  abandon  and  recover  for  a  total  loaa 
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CAfiB  on  the  following  special  verdict:  **  We  find  that  the  de- 
fendants insured  on  goods  on  board  the  ship  Pomona  the  sum 
of  eight  hundred  dollars,  as  appears  by  the  policy  attached  and 
forming  a  part  of  this  verdict.  That  the  said  ship  was  cap- 
tured whilst  proceeding  on  the  voyage  insured,  on  the  nine- 
teenth September,  1801,  and  carried  into  the  port  of  Algesiras, 
and  there  detained  until  the  twenty-second  October  following; 
and  that  a  general  average  accrued  at  Algesiras,  on  the  cargo 
insured,  to  be  divided  among  the  underwriters  on  the  policy,  to 
the  amount  of  one  thousand  one  hundred  and  fifty-two  dollars; 
and  that  the  ship  was  released  on  the  twenty-third  October, 
1801,  and  proceeded  to  and  arrived  in  safety  at  Malaga.  But 
that  previous  to  her  release  or  departure  for  Malaga,  as  afore- 
said, on  the  fifth  of  October,  hostilities  between  the  belligerent 
powers  had  subsided,  and  in  consequence,  a  peace  duty  was 
laid  on  the  cargo  of  the  Pomona,  which  duty,  during  the  war, 
was  not  demandable,  but  was  imposed  upon  the  peace  taking 
place.  That  the  plaintiffs,  upon  the  first  information  of  the 
capture  and  detention  aforesaid,  offered  to  abandon  to  the  un- 
derwriters, which  offer  was  refused.  We,  therefore,  if  the  court 
should  be  of  opinion  that  the  plaintiffs  had  a  right  to  abandon, 
or  that  the  extraordinary  duties  were  a  loss  within  the  terms  of 
the  policy,  find  for  the  plaintiffs  an  average  loss  of  fif tj-two 
dollars  sixty-seven  one-hundredths  per  cent.,  with  costs.  Or 
if  the  jury  should  be  of  opinion  that  the  plaintiffs  had  no  right 
to  abandon,  or  that  the  extraordinary  duties,  on  the  interven- 
tion of  peace,  were  not  chargeable  against  the  underwriters,  we 
find  for  the  plaintiffs  an  average  loss,  say  a  ratable  proportion 
of  the  said  sum  of  one  thousand  one  hundred  and  fifcy-two  dol« 
lars  as  the  said  sum  bears  to  the  whole  sum  insured,  with  costs. 
And  we  also  submit  to  the  court  the  question  of  interest,  under 
the  circumstances  of  the  case." 

The  policy  here  referred  to,  in  its  material  points,  is  ex- 
pressed as  follows:  *'  To  be  insured,  lost  or  not  lost,  at  and  from 
Charleston  to  Malaga,  upon  any  kind  of  lawful  goods  and  mer- 
chandise, laden,  or  to  be  laden,  on  board  the  good  registered 
American  ship,  called  the  Pomona,  etc.  Beginning  the  ad- 
venture upon  the  said  lawful  goods  and  merchandise,  from,  and 
immediatdy  following  the  loading  thereof  on  board  of  the  said 
vessel,  at  Charleston,  and  so  shall  continue,  until  said  goods 
shall  be  safely  landed  at  Malaga,  etc.  The  perils  the  assured 
are  to  bear,  are  of  the  seas,  fires,  enemies,  pirates,  assailing 
thieves,  jettisons,  letters  of  marque,  takings  at  sea,  restraints 
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and  detainmentB,  etc.;  and  all  other  unayoidable  perils,  loBsea 
and  miafortunesy  to  the  damage  of  the  said  goods,  etc.  Pre- 
mium at  the  rate  of  eight  per  cent,  acknowledged;  and  in 
case  of  loss,  the  assured  to  abate  two  per  cent.,  and  the  insurer 
to  indemnify  at  the  prime  cost  of  the  goods,  or  their  value  in 
the  policy,  etc.  The  property  to  be  warranted  by  the  assured, 
free  of  any  charge  which  may  arise  in  consequence  of  a  seizure 
or  detention,  on  account  of  any  illicit  or  prohibited  trade,  etc. 
It  i9  further  agreed,  that  no  abandonment  of  the  neutral  prop- 
erty, hereby  insured,  shall  take  place,  in  case  of  capture  or  de- 
tention by  the  British,  until  it  be  condemned,  and  the  proceed- 
ings of  the  court  and  sentence  of  condemnation  produced  to 
substantiate  the  loss;  and  in  case  of  capture  or  detention  by 
any  other  power,  the  like  document  shall  be  produced,  until 
satisfactory  reasons  can  bje  given  that  they  cannot  be  obtained." 
Policy  valued  at  $9000.    Insurance,  $8200. 

Ward  and  Drayton,  for  the  plaintiffs. 

Pringle^  Desaussure  and  Chevea,  contra, 

Bbevabd,  J.,  delivered  the  opinion  of  the  court,  oonristing  of 
GhsncKs,  WAirss,  Tbezevamt,  and  Bbevabd,  JJ.  The  principal 
question  submitted  to  the  court  by  the  special  verdict  in  this 
case  is,  whether  the  plaintiffs,  under  the  policy  of  insurance, 
and  all  the  circumstances  of  the  case,  had  a  right  to  abandon. 

The  clause  in  the  policy,  upon  the  construction  of  which  the 
right  to  abandon  is  denied,  is  expressed  in  these  words:  "It  is 
further  agreed,  that  no  abandonment  of  the  neutral  property 
hereby  insured  shall  take  place,  in  case  of  capture  or  detention 
by  the  British,  until  it  be  condemned,  and  the  proceedings  of 
the  court  and  sentence  of  condemnation  produced  to  substan- 
itate  the  loss;  and  in  case  of  capture  or  detention  by  any  other 
power,  the  like  documents  shall  be  produced,  unless  satisfactoiy 
reasons  can  be  given  that  they  cannot  be  obtained.'' 

The  verdict  does  not  state  whether  the  capture  and  detention 
was  by  the  British,  or  some  other  power;  but  it  is  understood, 
however,  that  it  was  not  by  the  British.  The  opinion  of  the 
court  is,  that  the  true  sense  of  the  clause  maybe  thus  rendered: 
That  no  abandonment  of  the  property  insured  shall  take  place 
in  case  of  capture  or  detention  by  the  British,  until  after  con- 
demnation; and  not  until  the  proceedings  of  the  court,  in  which 
the  condemnation  shall  be  obtained,  have  been  produced  to  the 
insurers,  to  satisfy  them  that  the  property  has  been  condemned 
in  due  form;  nor  in  case  of  capture  or  detenUon  by  any  other 
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power,  until  the  like  doouments  hare  been  prodaced,  nnlees  it 
shonld  appear  that  they  cannot  be  obtained.  This  seems  to  be 
the  most  natoral  and  reasonable  construction  the  words  can 

receive.    The  whole  clause  should  be  taken  and  construed  to- 

• 

gether.  The  intent  seems  to  have  been  to  qualify  and  abridge 
the  general  right  of  abandonment.  The  first  part  of  the  clause 
concerns  captures  and  detentions  by  the  British;  the  latter  part 
concerns  captures  and  detentions  by  other  powers.  The  latter 
part  cannot  be  understood  without  having  reference  to  the 
former.  For  what  purpose  should  the  proceedings  of  court 
and  sentence  of  condemnation  be  produced  but  to  evince  the 
right  to  abandon?  And  when  but  at  the  time  the  offer  to 
abandon  is  made?  There  might  have  been  reasons  for  the 
distinction  made  between  the  British  and  other  powers.  The 
difSculty  of  procuring  the  judicial  proceedings  of  the  British 
courts,  might  not  have  been  so  great  as  those  of  the  tribunals 
of  other  powers  from  whom  capture  and  detention  might  have 
been  apprehended.  But  if  the  general  right  to  abandon  should 
be  granted  in  this  case,  as  unfettered  by  this  clause  in  the 
policy,  still  I  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  abandon.  The  verdict  does  not  state  at  what  time 
the  offer  to  abandon  was  made,  but  only  "that  the  plaintiffs, 
upon  the  first  information  of  the  capture  and  detention,  offered 
to  abandon.''  It  does  not  appear  at  what  time  this  first  infor- 
mation was  received;  nor  whether  the  plaintiffs  did  not,  at  the 
same  time,  receive  intelligence  that  the  vessel  was  released,  and 
had  proceeded  on  her  voyage;  and  perhaps  that  she  had  arrived 
in  safety  at  the  port  of  destination.  If  such  intelligence  was 
received  before  the  offer  to  abandon  was  made,  and  as  nothing 
appears  to  the  contrary,  we  may  conclude  that  this  was  the 
case,  the  plaintiffs  had  no  right  to  abandon,  because  the  loss 
did  not  then  appear  to  be  total:  Park,  145, 146;  2  Burr,  1,  2U; 
1  T.  R.  191;  Evans,  87. 

It  has  been  insisted,  however,  that  as  the  insurance  was  upon 
the  goods  for  the  voyage,  if  it  should  appear  that  either  the 
goods  or  the  voyage  were  lost,  it  may  be  treated  as  total,  pro- 
vided there  was  a  total  loss  at  any  period  of  the  voyage;  and 
that  as  the  loss  in  this  case  was  total  at  one  period  of  the  voy- 
age, by  reason  of  the  capture,  and  as  the  voyage  was  in  conse- 
quence thereof  so  far  defeated  that  it  was  not  worth  pursuing, 
therefore  it  may  be  treated  as  a  total  loss,  notwithstanding  the 
subsequent  release  of  the  ship  and  cargo.  But  it  does  not 
appear  that  the  voyage  was  so  far  defeated,  by  reason  of  any  of 
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the  perils  insured  against,  as  to  have  been  not  worth  the  further 
pursuit  at  the  time  of  the  offer  to  abandon.  It  is  not  stated 
when  the  offer  to  abandon  was  made.  For  anythiog  that 
appears,  it  might  have  been  after  the  vessel  had  arrived  safe  in 
port;  after  the  peril  was  over  and  the  goods  in  safety.  If  so, 
and  we  may  presume  that  this  was  the  case,  the  plaintiffs'  had 
no  right  to  abandon:  2  Burr.  1,  198;  Park,  168.  Besides  as 
the  right  to  abandon  on  this  ground  depends  on  the  nature  and 
extent  of  the  damnification,  and  it  does  not  api>ear  in  this  ease 
that  the  damage  sustained  was,  in  its  nature  and  extent,  suffi- 
cient to  justify  the  plaintiffs  in  abandoning  to  the  underwriters 
as  in  case  of  a  total  loss.    I  am  of  opinion  they  could  not  do  it. 

The  next  question  submitted  by  the  special  verdict,  is  whether 
the  extraordinary  duties  laid  on  the  cargo  or  goods  insured, 
while  detained  at  Algesiras,  should  be  considered  as  embraced 
by  the  terms  of  the  policy  and  chargeable  against  the  under- 
writers. The  policy  subjects  the  underwriters  to  responsibility 
on  account  of  all  the  usual  perils,  comprehending  **  all  una- 
voidable perils,  losses  and  misfortunes  to  the  damage  of  the 
goods."  The  peace  duty  did  not  affect  the  goods.  It  does  not 
appear  that  they  sustained  any  damage  by  the  event  complained 
of.  They  were  subjected  to  a  charge  or  duty,  but  this  was  a 
political  event  not  insured  against.  The  underwriters  are 
bound  to  know  eveiy  cause  which  may  occasion  natural  perils 
and  also  all  political  dangers:  Park,  195.  The  peace  duty  can* 
not  be  considered  as  one  of  the  perils  insured  against.  The 
court  are,  therefore,  unanimously  of  opinion  that  the  plaintiffs 
should  have  judgment  for  a  ratable  proportion  of  the  sum  of 
one  thousand  one  hundred  and  fifty-two  dollars,  without  inter- 
est. The  delay  of  payment  was  occasioned  by  the  plaintiffs' 
requiring  more  than  was  legally  due  to  them;  the  defendants 
were  not  in  default  and  ought  not  to  pay  interest 

Judgment  accordingly  for  the  plaintiflw. 


Price  v.  Db  Pbau. 

[1  Bbxtaxd,  tfa.] 
MiSBEPRESEKTATIOK  AND  CONCEALMEMT.  —  A  policy  of  inBUance   WM 

effected  upon  a  vessel,  represented  to  be  American,  and  fnmbhed  Tvith 
American  papers,  but  in  reality  owned  by  Spanish  subjects,  which  fact 
was  not  disclosed  to  the  insurers.  The  policy  was  held  void  from  the 
beginning,  on  the  ground  both  of  misrepresentation  and  concealment; 
and  the  insured  cannot  recover,  whether  the  loss  were  caused  by  the 
raisrepresention,  or  concealment,  or  otherwise. 
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Motion  for  a  new  trial.  The  action  was  on  a  i>oli<^  of  insur- 
ance on  a  Tossel  from  Charleston  to  New  Orleans,  effected  by 
plaintiff  for  Captain  Howe,  as  the  owner  of  the  yessel.  The 
policy  was  taken  in  the  name  of  Howe,  who  was  known  to  be 
an  American  citizen,  though  in  fact  not  the  owner.  The  vessel 
was  owned  by  Spanish  subjects  at  Havana.  The  captain,  the 
supercargo,  and  the  plaintiff  and  his  partner,  were  all  the 
agents  of  the  owners,  and  acted  for  them  in  taking  out  Ameri- 
can papers,  and  in  effecting  insurance  on  the  vessel.  The  ves- 
sel was  masked,  and  the  circumstances  under  which  she  was 
masked,  were  not  disclosed  or  known  to  the  underwriters.  If 
they  had  been  made  known,  the  premium  would  have  been  en* 
hanced.  The  action  was  tried  before  Johnson,  J.,  and  a  verdict 
was  found  for  the  plaintiff,  contrary  to  the  instruction  of  the 
judge.  In  her  voyage  the  vessel  had  liberty  to  touch  at  Ha- 
vana. The  premium  was  ten  per  cent. ;  one  per  cent,  to  be  de- 
ducted if  the  vessel  should  go  direct  to  New  Orleans.  She  was 
boarded  by  a  British  sloop,  and  afterward  perished  at  sea. 

In  support  of  the  motion,  it  was  argued:  1.  That  the  policy 
was  void  on  the  ground  of  fraud,  there  having  been  a  conceal- 
ment of  material  circumstances;  2.  That  the  representation  on 
the  policy  amounted  to  a  warranty,  that  both  the  vessel  and 
cargo  were  American  property;  whereas  it  appeared  that  they 
were  Spanish  property. 

On  the  other  side  it  was  conceded,  that  in  general,  a  conceal- 
ment of  circumstances,  materially  affecting  the  risk,  will  vitiate 
the  policy,  but  it  was  contended  there  are  exceptions;  that  the 
insured  is  not  bound  to  know  whether  the  vessel  or  properly 
is  masked.  There  were  many  things  which  increased  the  risk, 
which  need  not  be  disclosed:  Murgaircyd  v.  Cratefcrd^  8  Dall. 
491;  Park.  182, 175,  820;  Comp.  607,  787. 

By  Court,  Gbdcks,  Tbszkvant  and  Bbxvabi),  JJ.  The  insured 
was  bound  to  disclose  the  circumstances  of  the  case,  that  were 
material  in  computing  the  risk.  He  did  not  disclose  everything 
that  he  ought.  He  also  misrepresented  facts,  he  represented 
the  property  as  American.  The  poUcy  was  void  from  the  be- 
ginning. It  is  immaterial  whether  the  concealment  or  misrepre* 
sentation  was  the  cause  of  the  loss  of  the  vessel  or  not. 
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Oagb  v.  Allison. 

[lBUTABD.ttS.] 

Lun  or  Factob.  —Where  an  agent  or  &btor  la  intnisted  with  gooda  to 
aell,  and  pay  a  debt  of  his  principal  with  the  prooeeda,  he  has  only  a 
qualified  property  in  the  goods,  and  his  exeoutors,  after  his  death,  can* 
not  lawfully  dispoee  of  the  goods,  but  may  retain  them  for  his  lien. 

Right  to  Maintain  Tboysb.— The  plaintiff,  to  maintain  an  action  of 
trover,  must  appear  to  be  entitled  to  the  thing  in  question,  and  to  be 
in  the  actual  and  constructiye  possession  thereof,  at  the  time  of  the  con- 
Torsion. 

Motion  to  set  aside  nonsmt.  The  action  was  troTer  before 
Johnson,  J.  It  was  to  recover  forty-three  barrels  of  coffee, 
which  the  plaintiff  had  deposited  in  the  hands  of  one  Clayton, 
the  factor,  to  sell,  and  for  which  he  took  a  receipt  from  Clay- 
ton in  the  following  words:  "  Beceived,  sixteenth  March,  1802, 
forty-five  barrels  of  coffee,  which,  when  valued,  to  be  sold  on 
his  account,  and  the  net  proceeds,  after  deducting  amount  of 
his  account,  to  be  subject  to  his  order.  (Signed.)  M.  Clay- 
ton." Clayton  having  sold  two  of  the  barrels  of  coffee,  died 
intestate,  leaving  the  forty-three  barrels  on  hand,  unvalued,  and 
unsold.  His  administrators  possessed  themselves  of  the  coffee, 
and  sold  the  same.  Before  the  sale,  the  plaintiff  made  a  de- 
mand for  the  coffee;  the  defendants  replied  that  they  did  not 
know  that  they  had  any  coffee  of  the  plaintiff  to  deliver.  On 
this,  the  judge  directed  a  nonsuit,  on  the  ground  that  as  Clay- 
ton had  a  qualified  property,  and  a  power  to  sell,  coupled  with 
an  interest^  it  was  such  a  power  as  would  survive  to  his  per- 
sonal representatives,  and,  therefore,  there  was  no  proof  of  a 
tortious  conversion. 

BaUey,  in  support  of  the  motion,  dted  1  Str.  661;  4  Burr. 
2214,  2219. 

Cheves  and  Pringle^  coviira^  claimed  a  lien  on  the  coffee,  on 
behalf  of  Clayton,  and  he  had  also  a  lien  for  storage.  When- 
ever a  party  has  a  lien,  he  may  retain  in  trover:  1  Burr.  494;  4 
Id.  2211.  The  factor  was  authorized  to  sell  and  pay  himself 
out  of  the  proceeds;  this  power,  coupled  with  an  interest,  sur- 
vived to  his  administrators:  3  Yin.  Ab.  436;  2  Mod.  317;  1  Id. 
210.  Therefore,  trover  is  not  maintainable:  7  T.  B.  912.  The 
power  and  the  right  to  sell  are  convertible  terms:  Cowp.  819; 
Bull.  N.  P.  72.  This  power  was  not  revocable:  Esp.  Dig.  681, 
589. 
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By  Oourty  Bbsyabd,  J.  The  motion  in  tins  oonrfc  is  to  set 
aside  the  nonauit,  and  grant  a  new  trial,  on  the  ground  that  the 
judge  who  presided  at  the  trial  was  mistaken  in  his  opinion  of 
the  law  on  the  point  in  question;  and  we  are  of  opinion  he  was 
mistaken  therein,  and  that  a  new  trial  ought  to  be  granted. 

To  maintain  trover,  it  must  appear  that  the  plaintiff  had  the 
actual  or  implied  rightful  possession  of  the  thing,  the  subject 
of  the  suit.  In  this  case,  it  appears  the  plaintiff  was  the  right- 
ful owner  of  the  coffee  in  dispute  when  the  demand  was  made, 
and  had,  therefore,  the  right  of  possession,  for  property  draws 
with  it  the  implied  possession,  although  the  owner  have  not 
actual  possession.  The  defendants  had  only  a  special  property 
in  the  coffee.  They  had  a  qualified  right  of  possession  only; 
Clayton  himself  had  no  more.  The  coffee  was  bailed  to  him 
for  a  particular  purpose.  He  might  have  sold,  as  the  factor  or 
agent  of  the  plaintiff,  but  he  did  not.  The  coffee  he  had  to 
sell  was  a  personal  trust,  which  did  not  survive  or  go  to  his  ad* 
ministrators.  He  might  or  might  not  have  had  a  lien  on  the 
property,  either  on  account  of  a  previous  debt,  which  was  due 
him  from  the  plaintiff,  and  payable  out  of  the  proceeds  of  the 
coffee  when  sold,  or  on  account  of  storage,  or  other  charges, 
which  might  be  paid  by  him  as  factor,  in  respect  of  the  coffee; 
but  the  nature  or  reality  of  any  such  lien  has  not  been  proved, 
but  has  been  supposed,  from  the  face  of  Clayton's  receipt. 
Bat  even  admitting  the  defendants,  as  administrators,  had  a 
a  lien  on  the  coffee,  and  might  retain  the  same  until  the  lien 
was  discharged,  yet  they  had  no  power  or  lawful  authority  to 
sell.  The  coffee  in  their  hands  has  been  compared  to  a  pawn, 
or  pledge.  If  the  comparison  should  hold,  yet  it  will  not  fol- 
low that  defendants  were  entitled  to  sell  the  pawn,  and  by  that 
means  defeat  the  right  of  the  pawnor  to  redeem  his  pledge,  by 
paying  the  money  for  which  the  thing  was  pledged.  A  tender 
of  the  money  due  will  discharge  the  pawnee's  qualified  prop- 
erty; but  in  this  case  there  would  have  been  no  use  or  pro- 
priety in  making  a  tender,  when  it  was  known  that  the  coffee 
was  sold  by  the  defendants,  and  it  was  not  in  their  power  to 
deliver.  They  had  willf uUy  put  it  out  of  their  power  to  deliver 
it,  and  by  doing  so,  they  conunitted  an  illegal  act,  which  illegal 
act  was  a  tortious  conversion  of  the  proi>erty  in  dispute,  and 
makes  them  liable  in  this  action. 

Motion  granted. 
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BbVIN  V.  LiNGUARD. 

(1  BUTABD,  808.] 

Appobtionment  of  Damages  nr  Trespass.— In  an  action  of  trespeM 
for  assault  and  battery  against  sereral  defendants,  who  pleaded  jointly 
not  guilty»  a  verdict  was  found  for  several  damages;  it  was  held  that 
the  jury  may  in  such  case  sever  the  damages  and  apportion  them. 

Joint  Plea. — ^A  joint  plea  may  be  considered  as  several,  as  well  as  joint, 
in  order  to  the  attainment  of  justice. 

Motion  for  a  new  trial.  The  action  was  for  an  assault  and 
battery  on  the  plaintiff  in  his  dwelling-house,  and  tearing  down 
part  of  his  house,  throwing  about  his  goods,  etc.  The  defend- 
ants pleaded  jointly  the  general  issue.  At  the  trial|  before 
Bbeyabd,  J.,  the  plaintiff  recovered  a  verdict  for  five  hundred 
dollars,  to  be  apportioned  among  the  several  defendants.  The 
motion  for  a  new  trial  was  argued  upon  two  grounds:  1.  That 
the  damages  were  excessive.  But  it  appeared  from  the  report 
of  the  judge  who  presided  at  the  trial,  that  the  trespass  was 
oxoeedingly  outrageous,  and  the  damages  were  not  thought  ex- 
oessiTe;  2.  That  the  jury  oould  not  award  several  damages,  as 
the  defense  was  joint. 

Demussure  and  Chevea,  for  iha  defendants,  cited:  6  Burr. 
2700;  2  Bac.  Ab.  Tit.  Damages.  The  case  of  White  y.  MoNealy 
elal.,1  Bay.  11,  does  not  contradict  the  doctrine  of  the  Eng- 
lish cases  on  this  point,  for  the  report  of  that  case  does  not  state 
thr.t  the  defendants  pleaded  jointly,  and  it  ought  to  be  pre- 
sumed they  pleaded  several  pleas:  1  Esp.  Dig.  420. 

Fringle,  contra,  contended  that  the  practice  here  was  different 
from  that  in  England;  the  case  of  While  ▼.  McNealy  is  condu- 
siTe  on  this  point.  The  defendants  in  that  case  pleaded  jointly, 
and  yet  it  was  adjudged  the  jury  might  apportion  the  damages. 

By  Court,  Waxtes,  Bat,  Bbevabd,  and  Wilds,  JJ.,  wore  of 
opinion  that  the  verdict  ought  not  to  be  set  aside:  1.  Because  if 
the  objection  to  its  being  a  finding  of  several  damages  against 
defendants  jointly  charged,  and  found  jointly  guilty,  could  be 
supported,  yet  the  apportionment  of  the  damages  might  be  re* 
jected  as  surplusage,  and  the  finding  of  a  gross  sum  by  the  ver- 
dict, which  is  afterward  apportioned,  might  be  considered  as 
joint  damages;  2.  Because  the  jtuy  upon  such  joint  chaige,  may 
find  the  defendants  jointly  guilty,  and  yet  apportion  the  dam* 
ages  according  to  their  different  degrees  of  guilt.  This  appears 
to  have  been  the  practice  in  this  country  for  a  long  time  past: 
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and  it  has  not  been  found,  upon  experience,  productive  of  anj 
mischief  or  inconvenience;  nor  is  it  contrary  to  any  principle  of 
law.  The  case  of  EiU  et  al.  v.  OoodchUd^  in  5  Burr.  2790,  was  de- 
cided upon  full  argument  and  consideration;  but  yet  no  prin- 
ciple of  law  is  stated  as  the  ground  of  the  decision,  nor  any 
strong  reason  for  it,  except  tiiat  it  was  warranted  by  former 
determinations.  The  court  seemed  to  think  that  because  the 
trespass  was  joint  the  damages  must  of  necessity  be  joint  also; 
admitting  that  if  the  defendants  had  been  chaiged  jointly  and 
severally,  they  might  have  been  found  severaUy  guilty,  and  the 
damages  apportioned;  and  also  admitting  that  there  was  a  great 
confusion  in  the  cases  upon  the  subject.  The  practice  and  nile 
of  law  in  England  upon  this  point  does  not  seem  so  well 
adapted  to  answer  the  real  justice  of  such  cases  wherein  the 
point  occurs  as  the  practice  of  our  courts,  which  has  established 
a  different  rule  of  law,  by  which  the  juiy  are  authorized  to  as- 
sess damages  according  to  the  different  degrees  of  guilt,  although 
the  trespass  should  appear  to  be  joint  where  the  defendants  are 
jointly  charged,  yet  they  may  plead  severally;  for  no  man  can 
be  compelled  to  combine  his  defense  with  others;  and  if  they  plead 
severaUy,  the  jury  may,  according  to  the  English  authorities, 
sever  the  damages:  2  Str.  1140.  Bat  a  joint  plea  may  be  oon« 
sidered  as  several  as  well  as  joint,  in  order  to  the  ^♦♦flT^TnfTit 
of  justioe. 
Motioa  xifiised* 
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61VENS  V.  Galdeb. 

[1  Dbuomvbi,  171.1 

SnBOiFio  Pbbfobmakob  of  Pabol  Agbebment  Deiiibd«— a  tpedflo 
perf omuuice  of  a  parol  agreement  for  the  sale  of  land»  will  not  be  de* 
creed  against  the  heir  of  the  vendor,  thoa^  he  had  given  instmctions 
in  writing,  slating  the  terms  to  an  attorney  to  draw  the  deeda  of  ooa- 
veyanoe. 

IViUFnoiEifT  Writtbn  Aobbbment. — ^Where  deeds  were  drawn,  and 
the  vendor  took  them  home  and  wrote  to  the  vendee  that  the  deeds 
were  ready,  and  requested  her  to  attend  and  settle  the  business,  but 
he  died  before  the  parties  met,  it  was  held  not  to  be  such  an  agreement 
in  writing  as  will  take  the  case  out  of  the  statute  of  frauds,  aa  thelettsr 
did  not  distinctly  set  forth  the  terms  of  the  agreement,  or  refer  to  a 
written  instrument  in  which  they  are  set  forth,  and  tiiat  the  party 
accepted  such  terms. 

Pabt  Pbrpobhancb  Iksuffioient.— The  person  contracting  to  purchase, 
having  deposited  part  of  the  purchase-money  with  her  agent,  to  pay 
the  vendor  as  soon  as  he  executed  the  deed,  and  the  agent  informing 
the  vendor  of  it,  is  not  such  a  performance  as  takes  the  case  out  of  the 
statute ;  nor  does  the  purchaser  taking  possession  of  the  land,  without 
any  known  permission  of  the  vendor,  make  such  a  part  performance. 

Btatutb  of  Frauds  need  not  be  Pleaded.— If  a  defendant  choose  to 
avail  himself  of  the  statute,  it  is  not  necessary  that  he  should  by 
answer,  confess  or  deny  the  parol  agreement  alleged  in  the  bill,  the 
law  having  declared  it  void. 

Bill  for  the  apeoifio  performance  of  a  oontraot  for  a  tract  of 
land  alleged  to  have  been  made  by  the  complainant,  Giyena,  as 
the  agent  of  Agnes  Eelsal,  with  Dr.  Calder,  since  deceased. 
The  tract  contained  eight  hundred  and  eighteen  acres,  and  the 
consideration,  as  alleged,  was  two  hundred  and  eighteen  pounds 
cash,  and  the  remainder,  six  hundred  pounds,  in  one,  two  and 
three  years. 
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The  principal  question  in  the  case  was,  as  to  how  &r  a  part 
performanoe  would  take  a  parol  oontraot  for  the  sale  of  lands 
out  of  the  statute  of  frauds. 

The  facts  in  the  case  fully  appear  from  the  opinion  of  the 
chancellor. 

Jlston,  Ward  and  PringU,  for  the  complainants,  .maintained 
that  the  contract  was  perfected,  and  ought  to  be  carried  into 
specific  execution,  and  cited:  Stapley  y.  Butcher,  1  Yem.  864; 
Pike  V.  Wmiams,  2  Vem.  456;  Lacan  t.  MaHim,  8  Atk.  1;  Ordy 
T.  Walker,  3  Atk.  407;  Wel/ord  ▼.  Beady,  3  Atk.  503;  Taumejf 
V.  Crowther,  8  Bro.  C.  C.  162;  Foxier  t.  Hale,  8  Ves.  Jun.  696; 
Powel,  291;  1  Ponb.  171  (notis),  168, 182;  1  Atk.  8, 13;  4  Ves. 
Jun.  686. 

Desaussure,  Ford  and  Walker,  for  the  defendant,  contended 
that  this  case  ought  to  be  examined  on  two  grounds:  1.  Under 
the  operation  of  the  statute  of  frauds;  2.  Under  its  own  cir- 
cumstances. 

1.  Under  the  statute,  it  has  been  decided  that  if  an  agreement 
be  by  parol,  and  not  signed  bj  the  parties,  or  by  some  one  law- 
fully authorized  by  them,  and  if  such  agreement  be  not  con- 
f  essed  in  the  answer,  it  cannot  be  carried  into  execution.  So,  if 
carried  into  execution  by  one  of  the  parties,  as  by  deliveiy  of 
possession,  and  such  execution  be  accepted  by  the  other,  he 
that  accepts  it  must  perform  his  part:  1  Fonb.  166,  et  eeq. 

The  three  important  drcumstancea  are:  1.  The  signing  by 
the  parties;  2.  The  confession  in  the  answer;  8.  Or  if  posses- 
sion has  been  delirered  by  one  party  and  accepted  by  the  other 
as  an  execution  of  a  complete,  or  by  such  other  acts  as  amount 
clearly  to  part,  performance;  but  in  this  case  none  of  these 
are  found.  Dr.  Calder  signed  nothing;  his  brother  and  heir 
does  not  confess  the  agreement  to  be  complete;  no  possession 
was  deliyered,  but  was  taken  after  the  death  of  Dr.  Oalder; 
and  the  payment  was  equivocal.  As  to  what  the  law  construes 
a  signing,  they  cited'  1  Fonb.  165,  178;  Hawkins  y.  Holmes,  1 
P.  Wms.  770;  Whaly  v.  Bagenal,  6  Bro.  P.  0.  45,  65.  Parol 
eridence  was  inadmissible  to  prove  the  agreement:  Brodie  v. 
St.  Paul,  1  Yea  Jun.  826,  830;  or  to  prove  a  variation  of  agree- 
ment: Jordan  v.  Sawbrien,  1  Yes.  Jun.  402;  Pym  v.  Blackburn, 
8  Id.  84.  The  cases  which,  upon  equitable  grounds,  have  been 
exempted  from  the  operation  of  the  statute  are:  1.  Where  in 
consequence  of  fraud  the  provisions  of  the  act  have  not  been 
compUed  vnth:  1  Yem.  296;  1  P.  Wms.  618;  1  Yes.  128;  2 
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Yem.  506;  2  Atk.  98;  8  Id.  838:  Amb.  67.  2.  Where  the  agree- 
ment has  been  in  part  performed  by  delivery  of  possession,  pay- 
ment of  money,  etc.:  Butcher  y.  Stapley,  1  Vern.  863;  PUcey. 
WiUiams,  2  Id.  455;  WkUechurch  t.  Bevia,  1  Ves.  82;  1  Ponb. 
Eq.  175;  Clerk  y,  Wrighi,  1  Atk.  12;  Lacan  v.  Merlins,  3  Atk. 
14.  3.  Where  the  answer  admits  an  agreement:  Mortimer  y. 
Orchand,  2  Ves.  Jan.  243. 

In  this  case  the  answer  denies  that  the  agreement  is  complete. 
The  confession  of  an  agreement  in  the  answer  must  be  complete 
to  take  it  out  of  the  statute  of  frauds:  1  Fonb.  Eq.  167,  8,  9. 
Now  all  the  cases  of  part  performance  are  made  to  turn  upon 
the  point  that  one  party  permitted  the  other  to  act  on  the  parol 
agreement:  1  P.  Wms.  770.  The  general  rule  is  (1  Fonb.  Eq. 
175)  that  the  acts  must  be  such  as  could  be  done  with  no  othei 
view  or  design  than  to  i>erform  the  agreement,  and  not  such  as 
are  merely  introductory  or  andllaiy  to  it:  Ounter  t.  Halsay, 
Ambler,  586;  Whiiebread  ▼.  Brockhouse,  1  Bro.  412.  But  giving 
directions  for  conveyances  and  going  to  view  the  estate  are  not: 
Clerk  V.  Wright,  1  Atk.  12.  We  contend,  secondly,  that  under 
the  drcnmstances  of  the  case,  and  independently  of  the  statute. 
of  frauds,  it  is  in  the  discretion  of  the  court  to'ref use  to  enforce 
this  pretended  agreement,  on  the  ground  of  the  incompleteness 
of  the  agreement,  and  on  the  uncertainty  and  on  the  inadequacy 
of  price,  and  on  alteration  of  drcumstances:  1  Fonb.  Eq.  178; 
Cooper  V.  Denne,  1  Yes.  Jun.  565;  3  Id.  184;  Lord  WaJpcie  v. 
Lord  Orfwd,  8  Id.  420;  1  Fonb.  Eq.  116;  2  Bro.  P.  0.  896;  1 
Fonb.  Eq.  884. 

Chancellor  Butlbdob  delivered  the  decree  of  the  oourt. 

The  complainant's  bill  states  that  he,  as  the  agent  of  Mrs. 
Eelsal,  now  deceased,  in  July,  1797,  entered  into  a  parol  agree- 
ment with  Dr.  W.  Calder,  now  also  deceased,  for  the  purchase 
of  a  tract  of  land  on  the  terms  and  conditions  in  bill  set  forth. 
It  states  further,  as  a  part  p^rformance  of  the  agreement,  that 
the  sum  agreed  to  be  paid  down  was  deposited  with  the  com- 
plainant's agent,  to  be  paid  to  Dr.  Calder,  when  he  should  exe- 
cute and  deliver  the  titles  to  Mrs.  £elsal.  Also  that  Dr.  Calder 
assented  to  Mrs.  £elsal  taking  possession  of  the  land  (which  she 
did)  and  preparing  for  the  next  crop,  if  she  thought  proper ; 
that  Dr.  Calder  went  soon  afterward  to  Charleston,  had  titles 
drawn,  and  shortly  afterward  he  returned  home,  viz:  in  the 
month  of  August,  and  died  without  completing  his  contract. 
The  bill,  therefore,  prays  a  specific  performance  by  defend- 
ant as  the  representative  of  Dr.  Calder. 
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The  defendftnt  in  his  answer  says  he  is  entirely  ignorant  of 
any  agreement  made  by  Dr.  Calder  with  complainant  as  agent 
of  Mrs.  Kelsal  for  the  land,  and  therefore  can  neither  admit 
nor  deny  the  charges  in  the  bill.  That  being  at  any  rate  only 
a  parol  agreement,  it  is  Toid  by  the  statute  of  frauds.  The 
defendant  is  ignorant  of  Dr.  Calder's  agreeing  to  Mrs.  Kelsol's 
entering  on  the  land  previous  to  his  making  titles  thereto;  but 
has  been  informed  that  neither  she  nor  her  agent  entered 
thereon  till  some  time  af fcer  Dr.  Calder's  death.  He  does  not 
admit  the  deposit  of  .the  money  as  a  part  performance,  and 
denies  that  it  was  ever  tendered  to  him,  or  that  complainant 
offered  to  fulfill  his  contract  till  a  considerable  time  after  de- 
fendant arrived  in  this  country.  The  defendant  not  having 
confessed  the  agreement,  nor  admitted  the  allegations  of  part 
performance  as  stated  in  the  bill,  either  of  which  would  have 
been  sufficient  to  induce  the  court  to  decree  a  specific  execution 
of  the  agreement;  because,  where  defendant  confesses  the 
agreement  or  acknowledges  part  performance  there  is  certainly 
no  danger  of  fraad  or  perjury,  which  were  the  objects  con- 
templated by  the  statute,  it  was  necessary  for  the  complainant 
to  support  his  case  by  proof.  This  he  has  attempted  to  do 
by  the  adduction  of  parol  evidence  as  to  the  part  performance: 
first,  by  payment;  next,  by  delivering  possession  of  the  land, 
and  thereby  to  take  the  case  out  of  the  statute.  He  also 
attempted  to  prove  by  parol  evidence  the  contents  of  a  letter 
written  to  him  by  Dr.  Calder;  but  that  not  being  admitted,  the 
counsel  on  both  sides  went  into  the  cause  and  argued  the  case 
very  fully.  The  complainant,  immediately  after  tlie  first  hear- 
ing, filed  a  supplemental  bill,  wherein  he  recites  the  letter  alleged 
to  have  been  written  by  Dr.  Calder  to  complainant,  and  calls 
for  an  answer  from  the  defendant,  whether  he  has  not  seen  such 
a  letter  in  Dr.  Calder's  handwriting.  Defendant  by  his  answer 
acknowledges  that  the  complainant  had  shown  him  a  letter 
which  he  believed  to  be  in  the  handwriting  of  his  brother, 
though  he  had  not  seen  or  corresponded  with  him  for  many 
years.  The  letter  in  substance  is  to  inform  complainant  that 
all  the  writings  for  the  land  he  had  bought  were  ready,  and  the 
sooner  he  came  and  settled  the  better;  and  desired  Mrs.  Kelsal 
should  go  yn\3i  complainant  and  take  her  security  with  her. 
The  parol  testimony  of  Mr.  Fickling  was  produced  to  prove 
that  he  had  seen  the  letter,  and  had  a  conversation  with  Dr. 
Calder  about  the  sale  of  the  land,  and  giving  possession  to  the 
complainant;  but  he  does  not  positively  swear  that  Dr.  Calder 
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told  him  he  had  given  possession  to  complainant,  nor  does  he 
know  if  Dr.  Calder  was  present  when  complainant  took  pos- 
session, or  that  he  gave  complainant  authority  to  take  posses- 
sion. Mr.  Whaley,  on  the  part  of  the  defendant,  swore  that 
Dr.  Calder  was  on  his  way  to  Charleston,  in  Augost,  1797, 
slept  at  his  house,  and  informed  him  that  he  was  coming  to 
town  to  see  Mr.  W.  Simmons,  and  to  learn  from  him  whether 
he  had  declined  the  purchase  of  the  land  now  in  contest;  com- 
plainant having  informed  Dr.  Calder  that  Simmons  had  de- 
clined it;  that  if  Simmons  had  not  told  complainant  so,  he 
should  have  the  land  if  he  thought  proper;  that  Whaley  was 
with  Dr.  Calder,  after  his  return,  during  the  greater  part  of  his 
illness,  and  when  he  died;  he  never  saw  either  complainant  or 
Fickling  there,  and  does  not  believe  they  saw  the  doctor  after 
his  return.  Mr.  Simmons  swears  that  he  not  only  had  not 
made  such  a  declaration  to  complainant,  but  that  he  had  not 
seen  nor  ever  heard  of  complainant* 

The  cause  has  been  reargued  on  the  supplemental  bill  and  let- 
ter, and  the  argument  ought  to  have  been  confined  simply  to  the 
point  whether  the  letter  written  by  Dr.  Calder  to  complainant 
varied  the  case  without  going  into  parol  proof  possession.  In 
determining  this  case  we  must  reverse  the  order  of  things  and 
take  up  the  last  question  first,  by  disposing  of  the  letter  set 
forth  in  the  supplemental  bill  and  determining  whether  it  varies 
the  case.  According  to  adjudged  cases  it  is  clearly  held  that  in 
order  to  make  a  letter  evidence  of  an  agreement  for  the  sale  of 
lands  to  take  it  out  of  the  statute,  it  ought  distinctly  to  set 
forth  the  terms  of  the  agreement,  or  at  least  refer  to  some  writ- 
ten instrument  in  which  the  terms  are  set  forth,  and  that  the 
party  accepted  such  terms.  Does  the  letter  alluded  to  specify 
anyUiing?  It  does  not.  It  only  informs  complainant  that  the 
deeds  were  ready  when  Mrs.  Kelsal  was  disposed  to  perform 
her  part.  There  was  no  obligation  on  her  to  do  it.  No 
evidence  has  been  offered  to  show  even  that  she  authorized  com- 
plainant to  negotiate  the  business.  There  was  therefore  no 
mutuality  of  contract.  That  letter  then,  though  the  contents 
are  admitted,  does  not  vary  the  case.  As  to  the  delivery  of 
possession  there  is  no  actual  proof  of  it,  for  complainant's  own 
witness  does  not  positively  swear  that  Dr.  Calder  told  him  either 
that  he  Had  given  or  even  authorized  complainant  to  take  pos- 
session. And  from  the  evidence  of  Whaley  and  Simmons,  it  is 
rather  to  be  presumed  that  no  possession  was  ever  given  or  even 
authorized.    The  case  therefore  stands  precisely  on  the  same 


Digitized  by 


Google 


May,  1803.]  Oivens  v.  Galoeb.  691 

grounds  it  did  upon  the  argument  on  the  original  bill  and 
answer. 

It  is  a  singnlar  case  and  there  is  not  one  like  it  in  the  books, 
for  the  parties  to  the  agreement,  seller  and  purchaser,  are  both 
dead,  and  the  person  who  now  comes  forward  to  claim  a  specific 
performance  of  the  agreement  in  his  own  right  as  the  residuary 
legatee  was  the  agent  of  the  purchaser.  It  rests  with  him  to 
make  out  such  an  agreement  as  best  suits  himself,  and  that  too 
against  a  person  who  could  not  possibly  know  anything  of  the 
transaction,  being  a  total  stranger  in  tlus  country.  We  do  not 
mean  to  charge  complainant  with  suggesting  in  his  bill  any  un- 
truths; but  a  case  of  this  sort  may  occur,  and  it  would  be  scarcely 
possible  for  a  defendant  circumstanced  like  the  present  to  con* 
troTert  the  facts  if  parol  endence  was  to  be  admitted.  If  ever 
there  was  a  case,  therefore,  in  which  the  statute  should  be 
rigidly  adhered  to,  and  the  party  have  the  benefit  of  it  in  the 
greatest  latitude,  it  is  the  present. 

The  judges  of  the  court  of  equity  were  formerly  very  astute 
in  laying  hold  of  circumstances  in  order  to  enforce  i>arol  agree- 
ments, and  to  take  them  out  of  the  statute,  whereby  it  is  prob- 
lematical whether  they  have  not  done  more  injury  than  real 
good.  For  though  by  strict  adherence  to  the  letter  of  the 
statute,  a  present  inconyenience  might  have  been  sustained, 
the  mischief  would  soon  have  worked  its  own  cure,  and  the 
parties  would  haye  reduced  their  agreements  to  writing,  agreeable 
to  the  directions  of  the  law.  There  would  not  then  have  been 
so  many  cases  on  this  subject,  yarious  in  their  circumstances 
and  the  decisions  on  them  (as  has  been  observed  by  a  very  in- 
genious writer)  not  immediately  reconcilable.  The  modem 
adjudications,  however,  are  corrective  of  the  former;  and  we 
find  judges  of  the  present  day,  declaring  the  bent  of  their  minds 
strongly  in  favor  of  the  wisdom  of  the  statute,  and  against  the 
cases  that  have  intrenched  upon  it,  and  accordingly  framing  their 
decisions  conformable  to  the  intention  as  well  as  the  letter  of 
the  statute.  The  question  now  before  the  court,  we  believe, 
has  never  been  fully  discussed.  The  present  decision  will, 
therefore,  establish  a  precedent,  and  with  it  the  law  on  the 
subject.  The  numerous  cases  that  were  cited  have  been  care- 
fully reviewed,  and  after  mature  consideration  of  them,  we  are 
clearly  of  opinion,  that  in  case  of  parol  agreement,  not  tinct- 
ured with  fraud,  if  the  defendant  choose  to  avail  himself  of  the 
statute,  it  is  not  necessaiy  that  he  should  by  answer  confess  or 
deny  the  agreement,  the  law  having  declared  it  void.    .Neither 
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ought  he  to  be  compelled  to  confess  or  deny  part  performance 
of  it»  although  charged  in  the  bill.  That  to  permit  parol 
proof  of  a  parol  agreement  would  be  in  effect  to  repeal  the 
statute,  and  introduce  all  the  mischief ,  inconvenience  and  un- 
certainty it  intended  to  prevent.  That  to  admit  parol  proof  of 
part  performance  of  a  parol  agreement  would  be  equally  im- 
proper, and  is  not  warranted  by  any  of  the  cases  in  the  books; 
for  it  is  clearly  held,  that  if  the  part  performance  alleged  be 
possession  of  land»  or  the  payment  of  money,  the  complainant 
must  prove  delivery  of  possession  in  the  first  case,  or  receipt  or 
written  evidence  of  payment  in  the  other  to  entitle  him  to  a 
spedfio  performance  of  the  agreement.  All  the  parol  testi- 
mony, therefore,  which  has  been  adduced  in  the  case  to  prove 
the  parol  agreement  of  the  part  performance  of  it,  is  made 
inadmissible,  and  must  be  laid  aside. 

The  case  thus  standing  without  proof  on  the  part  of  the  com- 
plainant, the  facts  of  part  performance,  namely,  payment  of 
part  of  the  pilrchase-money  and  delivery  of  possession,  not 
being  admitted,  but  denied  by  the  answer  as  fully  and  ex- 
plicitly as  defendant  could  do  so. 

The  bill  must  be  dismissed  with  costs. 


Butler  v.  Hamilton. 

[2  Dbiaowdxb,  296.] 

Rklkask  op  Subbtt. — ^If  the  creditor  extend  the  credit  to  a  kmger  period, 
against  the  will  of  the  surety,  the  latter  will  be  diechaiged;  but  it 
must  appear  that  such  credit  was  given  either  expressly  or  impliedly 
against  his  consent  or  inclination,  or  that  he  was  prejudiced  thereby* 

Sams. — A  surety  on  certain  bonds  is  not  released  merely  on  the  creditor 
not  urging  his  demand.  There  must  be  an  express  extension  of  credit 
to  the  principaL  If  one  of  the  bonds  has  been  prosecuted  to  judgment 
and  an  execution  returned  mtUa  hcna^  there  is,  therefore,  leas  necessitj 
to  sue  on  the  others. 

Bill  filed  to  obtain  relief  against  the  liability  of  the  com- 
plainant on  three  bonds  executed  by  him,  together  with  one 
Daniel  Bordeaux,  and  as  his  security  to  the  commissioners  6f 

the  treasury.    The  bill  stated  that  on  the  fifth  of ,  1787, 

complainant  became  surety  on  three  bonds  as  surety  for  Bor- 
deaux, now  deceased,  payable  to  the  treasurers  and  their  suc- 
cessors in  ofiSce;  and  each  bond  conditioned  for  the  sum  of 
seven  himdred  and  eighty-one  pounds  eleven  shillings  and  eight 
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pence,  with  interest  from  date;  that  the  bonds  were  payable  in 
three  annual  installments,  to-wit:  On  the  twelfth  March,  1788, 
1789,  1790;  that  the  bonds  were  not  signed  by  one  Atkinson, 
as  they  were  to  have  been,  and  that  it  was  incumbent  on  the 
treasurers  to  have  procured  the  signature,  as  the  name  of  Atkin- 
son was  inserted  in  the  bonds. 

The  bill  further  stated  that  judgment  was  obtained  on  the 
first  bond  against  Bordeaux  and  the  complainant  in  1789;  that 
no  proceedings  were  ever  taken  on  this  judgment  or  on  the 
other  bond  against  either  Bordeaux  or  the  complainant,  and 
the  latter  believed  that  all  the  bonds  were  paid  by  the  said 
Bordeaux,  the  principal,  until  Hamilton,  the  controller,  applied 
to  complainant  for  payment;  that  after  the  bonds  were  due  and 
payable,  the  complainant  applied  at  the  treasury  to  learn  if 
they  had  been  paid,  and  was  informed  they  could  not  be  found 
and  must  have  been  paid;  that  this  application  was  made 
expressly  to  find  if  the  bonds  were  paid,  he  then  having  it  in 
his  power  to  obtain  indemnity  from  Bordeaux;  that  by  reason 
of  such  neglect  and  laches  on  the  part  of  the  public  officials, 
and  the  non-insertion  of  the  name  of  Atkinson,  as  was  origin- 
ally intended,  it  would  be  unreasonable  to  hold  the  complainant 
liable  on  the  bonds.  It  further  stafced  that  the  complainant 
.holds  by  assignment  certain  lands  of  Bordeaux  as  security  to 
indemnify  for  his  liability  and  that  the  proceeds  of  these  lands, 
when  recovered,  he  is  willing  to  pay  on  account  of  those  bonds 
in  preference  to  indemnifying  himself.  The  bill  then  prayed 
that  the  complainant's  name  may  be  struck  out  of  said  bonds, 
and  that  he  may  be  fully  relieved  in  the  premises. 

The  answer  of  the  defendant  admitted  the  execution  of  the 
bonds,  but  claimed  ignorance  of  the  other  facts  charged. 

OaiUard  and  Parker,  for  complainant,  argued  that  as  Atkinson's 
name  was  not  inserted,  the  complainant  was  discharged:  1 
Pow.  316;  2  Id.  106;  Loft,  113;  that  the  principal  had  not  been 
pressed  for  ten  years,  which  was  an  indulgence  that  the  creditor 
had  no  right  to  give  at  the  risk  of  the  security:  2  Bro.  C.  0. 
679;  2  Yes.  Jr.  540;  4  Id.  824;  3  Atk.  80. 

Pringle,  aitomey-general,  on  behalf  of  the  state,  argued  that 
with  regard  to  one  of  the  bonds  there  could  be  no  doubt,  as 
suit  was  had  on  it  when  due,  and  due  diligence  used;  and  it 
would  have  been  useless  to  pursue  the  principal  on  the  other 
bonds,  as  he  was  insolvent,  and  nulla  bona  returned  on  the  exe* 
cution  on  the  first  bond;  that  leaving  out  Atkinson's  name  did 
not  affect  the  complainant.  To  obtain  additional  security,  was 
merely  intended  to  strengthen  the  security  of  the  state. 
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Chancellor  Butlsdob  delivered  the  decree  of  the  court:  Thia 
is  a  case  of  the  first  impression^  and  of  considerable  magni- 
tude,  as  it  relates  to  the  moneyed  interest  of  this  country.  It 
has  never  before  been  fully  discussed,  therefore  the  court  took 
time  to  deliberate  on  it.  It  has  been  heretofore  a  generally  re- 
ceived opinion  that  the  principal  and  security  in  a  bond  were  at 
all  times  equally  liable  for  the  payment  of  the  debt,  as  long  as 
the  bond  existed;  and  under  that  impression,  payment  has 
never,  till  lately,  been  resisted  by  the  security  when  called 
upon.  Some  modern  adjudications  in  the  court  of  chancery  in 
England  have,  however,  shaken  former  opinions;  and  it  is  now 
settled  that  the  securiiy  is  not  liable  to  the  extent  it  was 
believed;  and  that  a  court  of  equity,  under  peculiar  circum- 
stances, would  give  relief,  and  has  actually  given  it  in  several 
cases.  It  was  never  doubted  that  a  security  had  a  right  to  call 
upon  the  obligee  to  sue  the  principal  and  obtain  payment  of 
the  debt  from  him,  and  if  he  refused  to  do  so,  by  an  applica- 
tion to  this  court,  the  obligee  would  be  compelled  to  bring  suit 
for  that  purpose.  The  grounds  for  relief  in  equity,  in  the  case 
of  sureties,  are  various.  That  the  obligee  has  not  used  due 
diligence  to  recover  his  debt  from  the  principal  in  the  first  in- 
stance, and  has  refused  or  neglected  to  comply  with  the  sure- 
ty's request  to  use  that  diligence.  Also,  that  the  creditor  has 
extended  the  credit  longer  than  the  parties  contracted  for, 
against  the  surety's  consent.  The  second  ground  is  the  strong- 
est; it  is  on  that,  and  that  only,  that  the  court  has  uniformly 
determined  in  favor  of  the  surety.  All  the  cases  are  bottomed 
on  that  principle,  that  the  surety  is  only  responsible  for  a  lim- 
ited time;  and  if  the  obligee  will  extend  the  credit  to  a  longer 
period,  against  the  will  of  the  surety,  he  shall  be  discharged; 
for  it  is  both  unreasonable  and  inequitable,  that  a  man  should 
always  have  such  a  cloud  hanging  over  him.  No  one  could  say 
what  estate  he  had  left  for  his  family  if  he  was  to  be  liable  be- 
yond the  time  he  contracted  for.  His  estate  might  continue  to 
be  so  in  the  hands  of  his  heirs  or  legatees  to  the  most  distant 
period.  The  plain,  simple  question  then  is,  whether  the  com- 
plainant, from  the  peculiar  circumstances  of  this  case,  is  enti- 
tled to  relief  on  the  principles  of  the  adjudged  cases?  With 
respect  to  the  first  bond,  there  is  not  the  smallest  ground  what- 
ever for  relief;  because  it  was  put  in  suit,  and  judgment  and 
execution  obtained  against  him  and  Bordeaux,  the  principal, 
as  soon  as  it  could  possibly  be  done.  What  availed  the  due 
diligence  ?    Was  any  part  of  the  debt  received  in  consequence 
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of  it,  from  Bordeaux  ?  Not  a  pennj.  Was  he  in  a  situation  to 
pay?  We  presume  he  was  not.  For  what  purpose,  then,  sue 
the  other  bonds  7  Did  the  complainant  ever  apply  to  the  treas- 
urer to  do  it?  It  does  not  appear  that  he  ever  did;  and  for  the 
best  of  reasons,  because  it  would  not  have  advanced  his  inters 
est,  and  would  have  been  attended  with  additional  expense. 
When  he  made  the  application  to  the  treasurers  to  know  if  the 
bonds  were  taken  up  is  not  stated,  nor  is  it  a  material  circum- 
stance, because  he  could  have  got  the  information  from  Bor- 
deaux himself;  and  from  the  complainant's  own  confession,  as 
stated  in  his  bill,  he  had  ample  means  in  his  own  possession  to 
secure  himself  completely.  He  knew  judgment  had  been  ob- 
tained against  him  on  one  bond.  It  was  therefore  his  interest 
to  see  that  that  was  satisfied  in  the  first  instance,  and  also  the 
other  bonds  afterward,  and  before  he  parted  with  the  funds  he 
was  possessed  of.  If  he  gave  up  some  of  them  to  Bordeaux, 
without  having  ascertained  whether  the  bonds  in  question  were 
or  were  not  taken  up,  and  has  made  a  bad  bargain  in  the  dispo- 
sition of  the  rest,  he  has  only  himself  to  blame.  The  negli- 
gence of  the  public  officers  ought  not  to  be  used  as  a  shield  to 
protect  him  against  his  own  supineness. 

Upon  the  whole,  the  court  are  unanimously  of  opinion  that 
the  complainant  is  not  entitled  to  relief  on  the  ground  of  neg- 
ligence, with  regard  to  the  first  bond,  because  due,  but  unaTail- 
ing,  diligence  was  used  to  recover  the  money  on  that.  Nor  is 
he  entitled  to  relief  on  the  other  bonds,  upon  the  ground  of  ex- 
tending the  credit  beyond  the  time  contracted  for,  because  he 
has  not  made  it  appear  that  such  credit  was  given  either  ex- 
pressly or  impliedly  against  his  consent  or  inclination.  This 
case,  therefore,  is  not  similarly  circumstanced,  nor  does  it  come 
within  the  reason  or  equity  of  the  lately  adjudged  cases.  And 
lastly,  because,  from  complainant's  own  confession,  it  appears 
he  was  fully  indemnified  for  his  suretyship  by  the  funds  de- 
posited with  him  for  that  purpose,  if  he  had  made  due  and 
proper  application  of  them. 

The  bill  must  be  dismissed  with  ooets. 

This  case  was  affirmed  in  BuOedge  v.  Oreenwood,  I  Deaauss.  889,  which 
was  decided  on  its  authority.  It  was  there  detennined  that  general  in* 
ddgence  given  hy  a  creditor  to  the  first  signer  of  a  bond,  will  not  release 
the  other  obligors,  even  if  they  were  mere  sureties;  that  there  must  be  a 
new  agreement,  varying  the  terms  of  the  contract,  and  extending  the  time 
of  payment  to  have  the  efifect  of  a  release  to  the  surety.  A  demand  of  the 
surety  to  sue  the  principal  will  not  release  the  surety,  if  the  creditor  ofifers 
to  sue  all  the  obligors,  but  is  declined  by  the  surety. 
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Read  v.  Gaillard. 

[3  DBtAUMUSK,  052.] 

Equitable  Lien. — ^A  person  obtained  the  indoraement  of  another  hy 
promising  in  a  letter  to  give  him  a  bill  of  sale  on  certain  personal  property 
as  security ;  before  giving  the  bill  of  sale  he  died,  and  the  indorser  was 
obliged  to  pay  the  note.  It  was  held  that  the  indorser  was  entitled  to  an 
equitable  lien  on  the  property  in  preference  to  other  creditors. 

Bill  filed  to  establish  a  lien  on  certain  personal  estate, 
founded  on  a  written  promise  made  by  the  defendant's  testator 
to  give  a  bill  of  sale  of  the  same  as  a  secuiitj  to  complainant. 
It  stated  that  the  late  Thomas  Simons,  on  or  aboat  the  twentj- 
niuth  of  October,  1804,  wrote  a  letter  to  the  complainant  con- 
tainingthe  following  :  "  I  am  in  want  of  two  thousand  dollars 
for  a  short  time ;  you  will  much  oblige  me  by  lending  me  your 
note  for  that  sum,  which  I  will  endeavor  to  have  discounted, 
and  I  will  give  you  a  bill  of  sale  for  my  schooner  and  hands  to 
reimburse  you  in  case  of  my  death,  or  other  accident,  so  that 
you  may  not  be  put  to  the  least  inconvenience."  Agree- 
ably to  this  request,  and  relying  on  the  promised  security,  the 
complainant  lent  his  note,  which  was  discounted,  and  the  pro- 
ceeds receiyed  by  the  said  Simons.  The  note  was  renewed  at 
the  end  of  sixty  days,  for  the  same  amount,  and  before  it  be- 
came due  Simons  died;  and  the  complainant  was  obliged  to 
pay  the  note,  and  has  not  since  been  reimbursed.  The  schooner 
referred  to  was  the  Mary  and  Susan,  and  those  employed  were 
four  negroes,  belonging  to  Simons.  After  the  latter's  death, 
the  complainant  applied  to  the  defendant  as  administrator,  and 
requested  him  to  pay  the  said  two  thousand  pounds,  with  interest, 
or  to  deliver  up  the  schooner  and  negroes  to  be  sold  for  pay- 
ment, but  he  refused,  and  converted  the  proceeds  to  another 
use.  The  complainant  prayed  that  defendant  should  render 
account  of  the  said  schooner  and  negroes,  and  be  compelled 
thereout  to  settle  the  demand. 

The  defendant  admitted  the  letter,  but  said  it  was  without 
date;  that  Simons  frequently  had  notes  of  complainants  dis- 
counted, and  referred  to  accounts  filed  with  his  answer;  he 
believed  the  schooner  and  negroes  to  be  the  same  as  stated  in 
the  bill;  admitted  the  application  for  payment,  or  delivery  of 
the  property,  and  refusal,  saying  the  estate  of  the  intestate  was 
insolvent,  and  was,  therefore,  bound  to  pay  the  debts  as  pre- 
scribed by  law.  He  claimed  that  it  appeared  by  accounts  filed 
with  his  answer  that  the  complainant  is  indebted  to  the  estate, 
which  debt  ought  to  be  set-off. 
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Prtngle^  lot  oomplainant,  argued  that  the  letter  gave  a  tight 
to  a  lien;  it  was,  in  fact,  equivalent  to  a  mortgage;  it  was  an 
equitable  lien  which  equity  would  enforce.  The  court  would 
consider  that  done  which  ought  to  be  done. 

OaiUardf  for  defendant,  insisted  it  was  a  mere  promise,  and 
did  not  amount  to  a  lien.  The  intestate  never  gave  the  bill  of 
sale,  and  the  complainant  never  required  it.  It  would  be  dan- 
gerous to  set  up  these  latent  liens,  as  it  was  opening  a  door  to 
fraud,  and  it  is  opposed  to  the  policy  of  the  law  which  pre- 
scribes publicity.  It  would  also  tend  to  defeat  the  regular  ad- 
ministration of  estates  according  to  the  order  prescribed  by  law. 

Chancellor  James  delivered  the  decree  of  the  court:  Com* 
plainant  states  in  his  bill  that  the  testator  of  defendant,  in  his 
lifetime,  being  in  want  of  two  thousand  pounds,  to  pay  his  debt 
at  the  South  Carolina  bank,  applied  by  letter  to  complainant 
to  lend  him  his  note  for  that  amount,  and  promised  that  he 
would  secure  him  by  giving  him  a  bill  of  sale  of  his  schooner 
and  his  working  hands  on  board.  That  complainant  lent  de- 
fendant his  said  note,  and  the  defendant  died  shortly  afterward, 
and  complainant  has  since  been  obliged  to  pay  the  same. 
Complainant  seeks  payment,  and  to  have  his  equitable  lien  on 
said  schooner  and  hands  established  by  the  court.  Defendant 
states  that  the  estate  of  his  intestate  is  insolvent,  and  that  he 
is  bound  to  pay  the  debts  in  the  order  prescribed  by  law;  he 
also  charges  that  complainant  is  indebted  to  the  estate  of 
Thomas  Simons.  In  this  case  it  does  not  appear  from  any  evi- 
dence that  there  was  any  mortgage,  judgment  or  incumbrance 
upon  the  estate  of  Thomas  Simons  which  could  claim  priority 
to  the  demand  of  complainant.  It  is  indeed  stated  that  Thomas 
Simons,  before  the  date  of  his  letter,  had  prevailed  upon  de- 
fendant to  become  his  indorser  to  a  great  amount  at  the  bank 
^hich  he  has  since  been  obliged  to  pay.  Then  at  tbe  bank, 
complainant  and  defendant  have  both  been  obliged  to  pay 
notes,  and  at  law  would  have  both  stood  upon  an  equal  footing, 
had  it  not  been  for  the  preference  given  to  the  complainant  by 
Thomas  Simons  in  his  lifetime.  That  he  had  it  in  his  power  to 
give  such  preference  cannot  be  denied;  nor  can  it  be  doubted, 
while  courts  of  equity  are  guided  by  that  important  rule  of 
considering  what  ought  to  have  been  done  as  done,  that  com- 
plainant has  an  equitable  lien  upon  the  schooner  and  hands  for 
the  payment  of  his  demand.  The  intestate  says  in  his  letter: 
'*  I  will  give  you  a  bill  of  sale  for  my  schooner  and  hands  to 
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xeimbime  yon.''    The  bill  of  sale  xntiBt  then  be  considered  as 
made. 

Therefore,  let  the  amount  of  the  sale  of  said  schooner  and 
hands  be  appropriated  toward  paying  off  the  demand  of  oom« 
plainant,  except  the  discount  hereafter  mentioned;  and  let  the 
overplus  be  paid  to  the  defendant  to  be  administered  by  him 
according  to  law.  And  let  it  be  referred  to  the  master  to  ascer- 
tain whether  complainant  was  indebted  to  the  intestate,  and 

\  if  so,  let  that  sum  be  set  off  against  his  demand  so  far  as  it 

/  may  go. 


Ramsat  V.  Brailsford. 

IS  ]>MAiiwinui«  6nj 

BPicnPio  Febfobmance.— Where  the  oomplaiiiant  seeking  specific  peifonii- 
ance  of  a  contract  for  the  sale  of  land,  has  failed  to  perform  a  precedent 
condition  on  his  part,  the  court  will  not  decree  specific  performance,  il 
any  injury  has  resolted  to  defendant  for  such  non-performance;  but 
the  defendant  having  taken  possession  of  the  land,  and  paid  part  d 
the  purchase-money,  and  executed  the  agreement  in  part,  the  court 
will  consider  him  as  having  waived  his  objections  to  the  complainant's 
defiiult,  and  will  decree  a  spedfio  performance  of  the  contract 

Bill  for  the  specific  performance  of  an  agreement  for  the  sale 
of  a  tract  of  land  in  Georgia.  The  bill  stated  that  Hamilton, 
as  trustee  for  Martha  Laurens,  had  the  legal  seisin  of  one-third 
part  of  a  tract  of  land  called  Broughton  Island,  situated  in  the 
state  of  Georgia,  devised  to  her  by  her  father,  with  the  power 
to  sell  the  same  with  the  assent  of  the  trustee;  and  the  said 
Hamilton  gave  his  consent  to  the  sale  thereof  about  the  twenty- 
first  December,  1803;  that  an  agreement  was  entered  into  with 
Brailsford,  in  substance,  as  follows,  viz. :  David  Bamsay  and 
Martha  Laurens  Basu9ay  agreed  to  sell  Brailsford  their  remain- 
ing one-third  of  Broughton  Island,  and  to  deliver  Brailsford 
two  bonds  given  to  their  trustee  by  Fabian;  be,  Brailsford, 
agreeing  to  give  Hamilton  a  bond  including  the  principal  of  the 
said  two  bonds,  payable  on  the  first  day  of  March,  1805,  and  to 
give  the  trustee  a  further  sum  of  four  thousand  pounds  for  the 
said  one-third  of  Broughton  Island,  payable  in  four  equal  in- 
stallments, vrith  interest,  at  the  period  stated  in  the  contract. 
The  bonds  were  to  be  secured  by  a  mortgage  on  the  whole  of 
Broughton  Island;  titles  to  be  executed  as  soon  as  possible, 
but  the  titles  on  the  one  side,  and  the  bonds  on  the  other,  to 
be  retained  until  it  was  certified  that  the  mortgage  was  duly 
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recorded,  and  no  prior  lien  wliaterer  on  said  island.  It  was 
farther  agreed  that  the  interest  dae  on  the  bonds  of  Fabian 
should'be  paid  in  cash  or  in  notes;  and  that  a  year's  interest 
should  be  advanced  at  a  fixed  discount  on  the  four  bonds  given 
for  the  purchase  of  the  island.  In  consequence  of  this  agree- 
ment, it  was  averred  that  Brailsford  entered  on  the  premises, 
and  kept  possession  thereof;  and  although  complainants  are 
now,  and  have  been  at  all  times,  ready  to  perform  their  part  of 
the  agreement,  and  have  long  since  had  titles  drawn,  and  exe- 
cuted by  the  trustee,  yet  defendant  has  prevented  the  agree- 
ment from  being  carried  out;  and  although  he  had  paid 
complainant  the  sum  of  two  thousand  and  four  dollars  and 
twenty  cents,  yet  that  sum  is  not  as  much  as  defendant  should 
have  paid  in  cash,  and  defendant  refused  to  pay  the  remainder. 
The  defendant  neglected  to  secure  the  complfldnants  by  mort- 
gage as  agreed,  or  to  produce  a  certificate  that  there  were  no 
incumbrances.  That  complainants  have  applied  to  defendant 
to  comply  with  the  agreement,  but  he  has  refused  to  do  sa 
The  bill  prayed  for  a  ne  exeai,  and  for  relief. 

The  answer  admitted  Hamilton  seised  of  the  land  in  ques- 
tion in  the  manner  as  stated,  and  that  one  of  the  complainants, 
Martha  Laurens,  is  entitled  to  an  equitable  estate;  admitted  the 
agreement  stated  in  the  bill,  and  that  he  may  have  been  in- 
formed of  the  assent  of  the  trustee,  but  avers  the  first  regular 
notice  he  had  of  the  assent,  was  a  letter  dated  March  27, 1806. 
He  admitted  that  he  entered  on  the  said  island  soon  after  mak- 
ing the  agreement,  but  not  under  the  contract,  but  under  an 
agreement  with  the  administrator  of  Fabian  for  the  other  two- 
thirds  of  the  island.  He  denies  that  complainants  have  always 
been  ready  to  perform  their  part  of  the  agreement,  as  the 
bonds  of  Fabian  had  been  retained  by  them,  although  defend- 
ant, on  his  part,  had  paid  the  interest  thereon,  and  one  year's 
interest  on  the  bonds  to  be  given  by  him.  That  the  complain- 
ant, David  Bamsay,  had  hindered  the  performance  of  the  con- 
tract, by  informing  the  administrator  of  Fabian  that  defendant 
had  not  paid  up  the  cash,  which  he  was  to  have  advanced,  and 
that  the  complainant  looked  solely  to  the  administrator  of  Fa- 
bian for  payment  of  the  bonds  in  complainant's  hands;  the 
titles  to  one-third  of  the  island  had  not  been  executed.  He 
admitted  his  not  having  given  a  clear  title  to  the  whole  island, 
as  to  enable  him  to  give  a  mortgage  of  the  same,  because  cer- 
tain judgments  were  obtained  against  Fabian's  estate,  which 
render  it  impossible  to  comply  with  the  contract.   He  contended 
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that  the  default  of  the  complainants'  not  deliyering  the  bonda 
was  much  greater  than  his,  in  respect  to  the  mortgage;  he  had 
fully  complied  with  the  agreement  as  to  the  cash  payments;  and 
it  was  mutually  agreed,  notwithstanding  the  express  words  of 
the  contract,  that  whenever  the  cash  payment  was  made,  the 
titles  and  bonds  were  to  be  delivered  to  the  defendant.  He  ad- 
mitted that  complainants  did,  by  letter  of  twenty-fifth  and 
twenty-seventh  of  March,  1806,  propose  to  release  defendant 
from  that  part  of  the  agreement  respecting  the  mortgage  of  the 
whole  of  the  island,  and  in  lieu  thereof  to  receive  a  mortgage 
for  one-third,  but  yet  they  refused  to  deliver  up  Fabian's  bonds. 
Def  eQdai^t  claimed  that  the  subject-matter  of  the  bill  was  not  a 
case  for  a  specific  execution,  but  rather  for  damages,  and  he 
was  willing  to  have  the  amount  of  damages  assessed  by  a  mas- 
ter, taking  into  consideration  the  rent  of  the  island,  and  the 
money  advanced  by  defendant.  He  denied  all  combination, 
and  prayed  to  be  dismissed  with  costs. 

Bamsay,  for  complainants. 

Parker  and  DrayUm,  for  defendant,  insisted  that  they  might 
well  except  to  the  jurisdiction  of  the  court  to  decree  the  specific 
performance  of  a  contract  for  the  sale  of  land  in  Georgia,  be- 
yond the  jurisdiction  of  the  court;  and  also  that  they  might  re- 
quire the  complainant's  bill  to  be  dismissed,  as  he  had  a  remedy 
at  law;  but  being  desirous  to  obtain  a  final  decision  on  the 
merits,  they  waived  both  these  objections.  As  to  the  merits, 
the  plaintiflb  are  not  entitled  to  a  specific  performance,  as  they 
had  not  complied  with  the  terms  of  the  contract,  in  not  deliv- 
ering to  the  defendant  the  bonds  of  Fabian.  On  the  other 
hand,  the  defendant  had  done  eveiything  in  his  power  to  com- 
ply with  his  agreement;  he  had  paid  the  interest  due  on  the 
bonds,  and  on  his  own  contract,  though  he  got  no  benefit  from 
it;  the  bonds  of  the  defendant  were  not  to  be  delivered  to  the 
complainant  until  the  titles  were  delivered  him,  which  had  never 
been  done  yet.  The  delay  and  the  injury  resulting  to  the  de- 
fendant ought  to  prevent  a  decree  for  a  specific  performance, 
leaving  the  parties  to  their  legal  remedies.  They  cited  4  Yes. 
Jun.  690;  1  East,  627;  and  Givens  v.  Calder^  ante,  686. 

By  Court,  James,  Chancellor.  The  complainants  in  this  case 
pray  for  a  specific  execution  of  a  contract  made  with  the  defend- 
ant for  the  sale  of  one-third  part  of  Broughton  island,  of  which 
they  state  the  defendants  to  have  been  in  possession  ever  since 
a  short  time  after  the  date  of  the  said  contract,  to  wit,  on  the 
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tweniy-first  of  Deoember,  1803.  The  defendant  insists  that  the 
said  contract  should  now  be  rescinded,  because  the  complain- 
ants prevented  him  from  complying  with  the  same  by  not  deliv- 
ering to  him  J.  Fabian's  bonds,  as  he  alleges  they  were  bound 
to  do  by  the  contract,  previous  to  his  taking  any  steps  to  com- 
ply with  the  contract. 

[The  court  then  took  a  full  view  of  the  contract  and  of  the 
conduct  of  the  parties  under  it,  and  declared  its  opinion  to  be 
that  the  complaioants  were  bound  to  have  delivered  the  bonds 
of  Fabian  to  the  defendant  when  he  made  the  payments  which 
he  actually  did;  and  that  certain  ill  consequences  having  resulted 
to  the  defendant  from  the  complainant's  not  having  delivered 
these  bonds,  the  court  could  not  have  decreed  a  specific  per- 
formance of  the  contract  if  the  matter  had  rested  there.  But 
the  decree  for  specific  performance  does  not  now  depend  upon 
the  mutual  stipulations  of  the  contract,  for  it  appears  that  the 
defendant  took  possession  of  the  land  with  complainant's  per- 
mission shortly  after  the  date  of  the  agreement.  That  he  has 
remained  in  possession  ever  since,  and  has  also  paid  the  interest 
which  he  was  bound  to  pay  by  the  terms  of  said  agreement.] 

Therefore  he  has  in  part  executed  the  contract  and  by  his  own 
act  has  waived  the  mutual  stipulation,  and  it  is  too  late  for  him 
now  to  say  to  complainant,  you  have  not  performed  the  con* 
dition  precedent,  and  therefore  are  not  entitled  to  a  specific 
performance.  But  as  the  complainants  by  their  own  act  in 
pressing  for  the  payment  of  the  bonds  of  Fabian,  and  threatea- 
ing  suit,  when  in  equity  they  ought  to  have  tendered  the  same 
to  defendant,  have  thereby  indirectly  compelled  the  adminis-  • 
trator  of  Fabian  to  eject  the  defendant  from  the  other  two-thirds 
of  the  island,  and  rendered  it  impossible  for  him  now  to  mort- 
gage the  same;  therefore  the  court  will  only  direct  him  to  give 
four  bonds  for  the  purchase-money  of  the  remaining  third,  and 
that  he  do  moirtgage  the  said  third.  But  as  defendant  has  paid 
to  complainant  all  the  interest  due  on  Fabian's  bonds  to  the 
first  of  March,  1805,  and  one  year's  interest  in  advance  on  the 
purchase-money,  that  he  be  allowed  the  amount  of  the  money 
so  paid  on  Fabian's  bonds  with  interest  thereon  from  the  time 
he  paid  it,  as  a  part  of  his  purchase-money;  and  that  the  same 
be  deducted  from  the  first  bond,  which  he  is  hereby  decreed  to 
give  to  complainant's  trustee.  But  as  it  appears  by  a  letter  of 
Mr.  Harford  as  early  as  the  twentieth  of  August,  1805,  "  that 
Dr.  Bamsay  had  written  two  letters  to  Mr.  Elliott,  urging  him 
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to  make  epeedj  arrangements  to  tale  up  his  bonds/'  and  the 
first  letter  from  the  trustee,  Paul  Hamilton,  threatening  to  sue, 
is  not  due  until  the  third  of  September,  1805,  it  appears  to  the 
court  that  the  conduct  of  Dr.  Bamsay,  in  particular,  has  not 
been  equitable: 

1.  In  not  offering  to  deliyer  the  bonds  of  Fabian,  thereby  to 
ascertain  if  defendant  coald  comply  with  his  part  of  the  con- 
tract; and  in  constituting  himself  the  judge  of  his  ability  to 
comply  with  the  same; 

2.  In  making  use  of  those  bonds  knowingly  (for  by  the  letter 
of  Brailsford  above  dted,  he  ought  to  have  known  it),  as  the  in- 
direct means  of  evicting  defendant  from  the  other  two-thixds 
of  the  island,  and  thereby  lessening  the  value  of  the  remaining 
third. 

Under  all  these  circumstances,  it  appears  to  the  court  that 
defendant  is  entitled  to  some  favor. 

It  is  therefore  decreed  that  the  complainants  do  make  to  the 
defendant  good  and  sufficient  titles  for  the  said  third  of  Brough- 
ton  Island,  and  that  the  defendant  do  give  bonds  and  a  mortgage 
of  the  premises.  The  bonds  to  be  made  in  the  following  man- 
ner, viz. :  the  first  bond  for  the  balance  of  the  first  installment, 
if  any,  as  above  directed,  payable  on  the  first  March,  1809, 
when  the  last  installment  was  to  have  been  paid;  and  the  three 
remaining  bonds  payable  in  the  three  following  years,  viz. :  1810, 
1811,  and  1812. 

Moreover,  as  the  use  of  said  lands  enjoyed  by  the  defendant 
ought  to  be  adequate  to  the  interest  of  tiie  purchase-money,  let 
the  said  four  bonds  draw  interest  from  the  time  that  defendant 
took  possession  of  the  lands  with  permission  of  complainants. 
Also,  let  it  be  referred  to  the  master  to  ascertain  the  time  of 
defendant's  taking  possession;  to  liquidate  the  several  sums, 
and  to  take  bonds  and  mortgage  on  the  principles  above  estab- 
lished. 
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Bradley  v.  Bufobd. 

Pboof  of  Fkaudulbht  CoHVSTAiccE.— Direct  proof  of  a  oomUoatUm 
in  a  ooBTeyanoe  to  defrand  creditont  cannot,  in  general,  be  expectedi 
bat  from  all  the  circnmstances  attending  the  trantaetion,  the  conrt 
may  infer  the  conveyance  to  be  fraudulent. 

What  Conybtamcb  Fbaudulent.— A  conveyence  of  all  the  vendor's 
property  and  choses  in  action,  especially  when  secretly  made,  will  be 
eonsidOTed  frandnlent  as  to  creditors. 

Cbxdibilitt  of  Pasties  as  to  Indsbtbdniss.  — The  vendee  in  a  con- 
veyance purporting  to  be  made  to  secure  his  debt,  having  permitted 
the  vendor  to  assert  in  his  presence,  that  there  was  nothing  due  him, 
without  contradicting  him,  destroys  the  credibility  of  the  answers  of 
the  vendor  and  vendee  to  a  bill,  where  they  assert  the  existence  of  such 
indebtedness. 

Belief  on  Ssttiko  aside  Fbaudulent  Contetaicce— Upon  setting 
aside  a  fraudulent  conveyance,  the  vendee  will  be  permitted  to  show 
the  real  amount  due  him  from  the  vendor,  and  to  share  pro  mto  in  the 
proceeds  of  the  property,  upon  condition,  however,  that  he  first  sur- 
renders all  property  which  has  come  into  his  possession  under  the 
eonveysnce* 

Bt  Coubt.  It  appears  that  Robert  Smart  and  Oeorge  Smart, 
two  of  the  defendants  in  the  ooort  below,  on  the  thirteenth  day 
of  February,  1799,  executed  a  deed  of  oonveyance  to  Bobert 
Bradley,  another  of  the  defendants  in  that  court,  now  the  ap- 
pellant in  this  court,  for  certain  property  therein  specified;  and 
likewise  for  all  and  every  other  species  of  property,  debts,  dues 
or  demands  which  the  said  Smarts  then  bad  against  all  and 
every  person  or  persons,  with  all  joint  and  separate  real  and 
personal  estate,  and  which  expresses  to  be  for  and  in  consider- 
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ation  of  twelye  hundred  pounds.  And  it  further  appears,  that 
this  suit  was  brought  to  annul  the  said  deed  on  the  charge  of 
its  being  made  in  consequence  of  a  combination  between  the 
parties  to  defraud  the  appellees  of  debts  due  to  them  from  the 
Smarts. 

Of  this  fraudulent  combination  there  is  no  direct  proof,  and 
in  such  a  case  it  can  hardly  be  expected;  but  it  seems  to  the 
court  that  the  case  was  attended  with  a  Tariety  of  circiun- 
stanceSy  which  taken  together  amount  to  evidence  equally  satis- 
factory, some  of  which  the  court  wiU  recite:  A  conveyance  of 
all  a  person's  property,  such  as  the  one  in  question,  has  always 
been  considered  fraudulent  as  to  the  creditors,  both  in  the 
vendor  and  vendee.  And  when  such  a  conveyance  is  secretly 
made,  the  fraudulent  combination  is  thereby  rendered  more 
certain  as  well  as  more  dangerous.  In  the  present  instance,  it 
is  true  that  the  deed  of  conveyance  was  not  long  concealed 
after  it  was  actually  executed;  but  the  appellant  states,  in  his 
answer,  that  a  conveyance  of  the  kind  had,  for  near  two  years 
and  a  half  before,  been  agreed  on  between  him  and  the 
Smarts,  and  had  been  relied  on  by  him  as  a  security  for  being 
reimbursed  the  value  of  laige  advances  of  money,  goods  and 
personal  services,  which  during  that  period  be  alleges  were  ren- 
dered by  him  to  them;  and  as  it  is  not  even  pretended  that  this 
expectation  or  reliance  was  revealed  to  any  other  person,  the 
effect,  as  to  the  other  creditors  of  the  Smarts,  was  the  same  as 
if  the  conveyance,  or  one  similar  to  it,  had  been  executed  when 
the  agreement  was  first  made;  and  the  fraudulent  intent  is 
equally  certain;  more  especially,  when  from  the  nature  of  the 
services  which  the  appellant  states  he  performed  for  the  Smarts, 
if  it  is  not  certain,  at  least  the  presumption  is  violent,  that  he 
knew  they  were  obtaining  credits  and  indulgences  for  large 
sums  of  money  from  those  who  relied  for  payment  on  the  veiy 
property  which  he  considered  as  his  own,  yet  suffered  to  remain 
in  their  possession. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree  of  the 
said  court  of  quarter  sessions,  in  this  cause  pronounced,  do 
stand  afiSrmed  and  unaltered,  so  far  as  it  declares  the  said  deed 
of  conveyance  to  the  appellant  from  Bobert  Smart  and  Geoige 
Smart  to  be  void  as  to  their  creditors,  the  appellees. 

But,  as  it  seems  to  this  court,  that  the  credibility  of  the 
answers  of  the  said  defendants  in  the  court  of  quarter  sessions, 
is  destroyed  by  the  depositions  which  prove  that  they  severally 
denied  that  the  Smarts  were  indebted  to  the  appellant,  and  that 
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the  appellant  suffered  the  Smarts  to  assert  in  his'  hearing,  thai 
they  were  not  indebted  to  him,  without  contradicting  them. 
And  for  this  reason,  that  the  appellant's  account  against  them, 
the  Smarts,  which  account  amounts  to  one  thousand  two  hun- 
dred pounds,  and  is  stated  by  the  appellant  to  be  the  consid- 
eration mentioned  in  the  said  deed  of  conveyance,  cannot  be 
sustained;  neither  does  the  court  think  that  the  appellant  ought 
to  be  restrained  only  to  so  much  of  the  account  as  has  been 
admitted  by  the  court  of  quarter  sessions. 

Wherefore,  it  is  further  decreed  and  ordered,  that  the  decree 
of  the  said  court,  so  far  as  respects  the  same  be  reversed,  and 
that  the  cause  be  remanded  to  the  said  court,  that  it  may 
appoint  auditors  to  ascertain  by  legal  proof,  the  amount  of  the 
several  debts  due  from  the  said  Bobert  Smart  and  George 
Smart,  to  the  complainants  in  that  court;  and  also  the  amount 
of  the  debts  due  to  the  said  appellants  from  the  said  Smarts, 
and  authorize  the  said  auditors  to  demand,  recover  and  receive 
all  mortgages,  and  all  debts  due,  or  to  become  due,  to  the  said 
Smarts,  from  Bobert  and  Andrew  Porter,  and  Bobert  Caldwell, 
in  the  said  deed  of  conveyance  specified.  And  from  time  to 
time  (after  retaining  so  much  of  the  money  for  their  trouble  and 
expenses  as  shall  be  allowed  them  by  the  said  court  of  quarter 
sessions),  to  make  dividends  thereof  to  the  said  appellees  and 
the  said  appellant,  or  to  their  respective  legal  representatives, 
in  proportion  to  the  amount  of  their  several  debts  to  be  ascer- 
tained, as  aforesaid,  until  the  whole  of  them  are  satisfied;  pro- 
vided, however,  that  the  said  appellant  shall  not  receive  a  divi- 
dend until  he  shall  give  up  to  the  said  auditors  the  two  clocks 
and  watch  mentioned  in  the  said  deed  of  conveyance,  or  the 
value  of  them,  together  with  all  and  every  other  kind  of  prop- 
erty, real  and  personal,  belonging  to  the  said  Smarts,  or  its 
value,  which  it  shall  be  satisfactorily  proven  to  the  said  auditors 
that  appellant  has  received  in  consequence  of  the  deed  of  con- 
veyance aforesaid,  and  then  the  said  auditors  shall  pay  or 
deliver  the  residue,  if  any  there  be,  to  the  said  appellant,  or  his 
order.  And  the  said  court  of  quarter  sessions  shall,  from  time 
to  time,  make  such  further  orders  and  decrees  in  the  premises, 
in  completion  of  this  decree,  as  justice^  and  the  contingencies 
which  may  arise  in  the  case,  may  require.  And  it  is  further 
decreed  and  ordered,  that  each  of  the  parties  shall  pay  their 
own  costs  in  this  appeal,  which  is  ordered  to  be  certified  to  the 

said  court.  

See  Gruder  v.  BovoiUit  ante,  665,  for  a  deciuon  on  a  like  point. 
AK.  Dko.  Vol.  II' U 
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Clarke  v.  Calloway. 

W  SinED,4ej 

Fbrbt  Franchise— Ybstiko  and  Forfeitc:rb.— The  fmnduBe  of  a  feny 
WIS  granted  to  one,  his  heirs  and  assigns,  so  long  as  he  and  they  should 
weil  and  faithfully  keep  the  ferry  according  to  the  directions  of  the 
grant*.  It  was  held  that  the  right  to  the  franchise  did  not  vest  until 
the  grantee  commences  the  keeping  of  the  ferry;  that  the  right  to  the 
franchise  is  forfeited  by  an  unreasonable  delay  in  putting  the  ferry  in 
use;  and  that  the  forfeiture  is  not  excused  by  the  death  of  the  first 
grantee  soon  after  the  grant  and  the  disability  of  hb  heir,  no  excep- 
tion having  been  made  in  the  grant  on  account  of  such  disability. 

Bt  Ooubt.  It  appears  from  the  facts  agreed  on  by  the 
parties  that  in  October,  1779,  the  ferry  in  contest  was  estab- 
lished by  act  of  assembly;  and  that  the  keeping  thereof  and 
the  emoluments  arising  therefrom  were  granted  to  Richard 
Calloway,  bis  heirs  or  assigns,  so  long  as  he  or  they  should 
well  and  faithfully  keep  the  same  according  to  the  directions 
of  that  act.  And  it  further  appears  that  the  said  Calloway,  his 
heirs  or  assigns,  never  kept  this  ferry,  nor  manifested  a  dispo- 
sition to  do  it,  until  about  twelve  years  after  the  passage  of 
the  act;  further  than  that,  Calloway  was  killed  by  the  Indians 
whilst  he  was  constructing  a  boat  for  that  purpose,  but  it  does 
not  appear  what  length  of  time  had  elapsed  after  he  obtained 
this  grant  before  he  was  killed.  The  defendant,  Mrs.  Patrick, 
however  claims  the  ferry  as  heir  at  law  to  Calloway.  And  it 
further  appears  that  she  was  an  infant  at  the  time  of  his  de- 
cease; that  before  she  came  to  the  age  of  twenty-one  years, 
she  intermarried  with  the  other  defendant,  Mr.  Patrick;  and 
that  at  the  time  the  suit  commenced  she  was  and  still  con- 
tinues under  this  coverture. 

Whether  the  restriction  contained  in  the  grant  which  has 
been  recited  is  a  condition  or  a  limitation,  is  a  technical  nicety, 
which  may  not  be  very  material  to  the  decision  of  the  cause. 
But  it  seems  clear  that  it  cannot  be  a  limitation,  because  such 
a  condition  is  never  styled  a  limitation,  only  where  a  third 
party  will  immediately  be  invested  by  the  grant,  with  the  right, 
whenever  the  first  grantee  shall  fail  to  comply  with  the  condi- 
tion prescribed  by  the  grantor.  But  no  third  party  is  named 
in  the  grant.  Therefore,  the  restriction  it  contains  must  be  a 
condition.  This  condition  is  evidently  two-fold.  In  one  point 
of  view  it  is  a  condition  precedent;  for  until  the  keeping  the 
ferry  commenced  the  right  to  it  did  not  vest  in  the  grantees, 
but  remained  in  the  grantor.     In  another  point  of  view  it  is  a 
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oondition  eubsequent,  by  which  the  right  to  the  feny  became 
forfeited  wheoever  the  keeping  of  it,  as  the  act  of  assembly 
required,  should  cease.  It  need  scarcely  be  observed  that  as 
the  condition  is  double,  so  by  the  neglect  of  the  grantees  for 
the  great  length  of  time  which  has  been  mentioned  a  double 
foiieiture  has  ensued;  and  that  it  was  not  necessary,  because 
it  was  impossible,  for  the  commonwealth  (the  grantor)  to  make 
an  actual  entry  on  the  premiises  to  oust  the  grantees.  But  as 
it  may  be  thought  that  Calloway's  haviog  begun  to  build  a  boat 
for  the  feny  was  so  far  a  compliance  with  the  condition  preced- 
ent that  a  forfeiture  on  that  score  could  not  take  place  until 
after  a  reasonable  time  for  completing  it  had  elapsed,  the  court 
will  principally  rely  on  the  failure  of  the  grantees  for  a  length 
of  time  which  does  not  admit  of  any  apology.  As  to  the  death 
of  Calloway,  and  his  heir  having  been  a  minor  during  part  of 
that  period,  and  a  feme  covert  for  the  remainder  of  it,  no  pro- 
Tifiion  is  contained  in  the  grant  for  those  events;  nor  has  it 
been  shown  that  those  impediments  have  been  regarded  in  any 
similar  case,  either  by  the  legislature  or  courts  of  justice.  In- 
deed, it  also  appears  that  the  ferry  in  contest  had,  as  soon  as 
the  circumstances  of  countiy  would  permit,  been  kept  by  othez 
persons. 

But  this  court  cannot  conceive  that  any  of  them  were  in- 
truders in  a  way  which  can  justify  their  being  considered  as  the 
agents  or  trustees  of  the  grantees,  to  support  their  right,  be- 
cause their  right  never  originated,  or  to  say  the  least,  had  be- 
come void  by  neglect,  and  not  by  disseisure,  before  those  per- 
sons began  to  act,  and  because  it  is  believed  that  no  precedents 
in  point  are  to  be  found.  And  with  regard  to  those  of  them  in 
particular  to  whom  this  ferry  was  granted  by  the  county  court 
of  Madison,  and  from  some  of  whom  the  plaintiffs  derived  their 
daim,  it  would  be  highly  absurd  that  the  defendants  should 
found  or  support  their  right  on  the  agency  of  those  who  acted 
under  an  adverse  right.  It  is  unnecessary  to  investigate  the 
legality  of  the  grant  last  mentioned  until  the  defendants  (who 
were  the  plaintiffs  in  the  district  court),  make  out  a  legal  title, 
which  the  court  is  of  opinion  they  have  not  done. 

Wherefore,  it  is  considered  that  the  judgment  of  the  said 
district  court  be  reversed,  and  that  the  defendants  in  error  pay 
unto  the  plaintiffs  their  costs  in  this  court  and  the  district  court 
expended,  which  is  ordered  to  be  certified  to  the  said  court. 
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GULLION  V.  BOWLWABK. 

[8meD,76.] 

Right  of  Tbial  bt  Jubt. — ^A  statute  providing  that  upon  theaffinnaaM 
of  a  judgment  in  the  court  of  appeals,  judgment  shall  be  given  by  that 
court  against  a  surety  on  a  supersedeas  bond,  is  unoonstitntionaly  in 
that  it  deprives  the  surety  of  a  right  of  trial  by  jury  in  a  case  where  it 
existed  before  the  adoption  of  the  constitution. 

Bt  Goubt.  On  considering  the  act  of  the  general  iassembly 
of  this  state,  entitled  **  An  act  to  amend  the  laws  of  proceedings 
in  civil  cases,"  the  court  is  of  opinion  that  the  clause  in  the 
said  act  which  requires  that  when,  on  an  appeal  or  writ  of  error, 
the  judgment  of  an  inferior  court  ahall  be  affirmed  in  whole,  or 
in  part|  by  this  court,  that  judgment  shall  be  given  by  this  court 
against  the  security  for  ihe  due  prosecution  thereof,  is  clearly 
unconstitutional,  inasmuch  as  thereby  the  right  of  trial  by  jury 
is  taken  away  in  such  cases  from  the  surety,  which,  prior  to  the 
date  of  the  constitution,  had  long  been  enjoyed.  Therefore,  it 
is  ordered  that  the  decision  of  this  court  in  the  suits  of  Henry 
Oullion,  plaintiff,  against  Esther  and  Mordecai  Bowlware,  as 
administratrix  and  administrator  of  Bichard  Bowlware,  de- 
ceased, defendants,  on  a  writ  of  error;  John  Chisim  and  John 
Emerson,  plaintiffs,  against  The  Commonwealth,  defendant,  on 
a  writ  of  error;  Absalom  Watkins  and  Samuel  Watkins,  plaint- 
iffs, against  Chris.  Clarke,  defendant,  on  a  writ  of  error,  and 
Conradus  Piles,  plaintiff,  against  Samuel  Shannon,  defendant, 
upon  a  writ  of  error,  entered  on  yesterday,  the  thirteenth  of 
this  instant,  be  amended  by  striking  out  all  those  parts  of  the 
said  decisions  which  respect  the  sureties  who  are  bound  for  the 
due  prosecution  of  the  said  suits  in  this  court,  and  that  remedy 
against  the  said  sureties  may  be  had  only  in  the  same  mode  as 
waa  lawful  before  the  passage  of  the  said  aci 


Daniel  v.  Pogue. 

[ShssdM.] 

CSONTBACT  FOB  SALE  OF  LAND  VoiD  FOB  Fbaud.— Where  the  Tendoff 
of  a  tract  of  land  fraudulently  misrepresents  the  location  and  quantity 
of  the  land,  the  contract  of  side  -will  he  rescinded  in  equity. 

Bkpbesentations  as  to  Quantity  of  Land. — Where  the  vendor  of  a 
tract  of  land  sold  at  a  certain  price  per  acre,  represented  it  as  contain- 
ing a  certain  number  of  acres,  when  in  fact  in  contained  much  more, 
the  vendee  cannot  have  set  off  to  him  the  number  of  acres  represented 
by  the  vendor  to  be  in  the  tract,  but  the  transaction  will  be  altogethei 
rescinded  on  equitable  terms. 
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Bill  in  equity.    The  facts  appear  from  the  opinion. 

By  CouBT.  The  appellants^  who  were  complainants  in  the 
court  below,  haye  founded  their  equity  on  two  points:  1.  Fraud 
and  deception  practiced  on  them  by  the  appellee  in  the  sale  of 
land  they  purchased  from  him;  2.  That  the  appellee,  contrary 
to  equity,  has  obtained  judgment  at  law  for  the  balance  of  the 
price  of  the  land,  which  remained  unpaid,  before  he  had  extin- 
guished other  legal  claims  which  interfere  with  several  parts  of 
it.  This  court  conceiyes  that  the  fraud  and  deception  alleged 
are  dearly  proven,  both  as  to  the  quantity  of  land  and  the  sit- 
uation of  some  of  its  lines  and  comers,  which  makes  it  unneces- 
saiy  to  investigate  the  second  point.  The  principal  object  of 
the  appellants  appears  to  be  to  induce  the  court  to  sever  the 
contract,  or  to  cause  the  land  to  be  so  divided  that  they  may 
not  be  compelled  to  keep  and  pay  for  more  of  it  than  they  were 
induced  by  the  appellee  to  believe  the  whole  of  it  would  meas- 
ure. But  as  neither  the  contract  nor  the  land  consists  of  sev- 
eral distinct  parts,  no  general  principle  can  be  devised  which 
would  authorize  such  a  severance,  and  to  keep  all  the  land,  and 
only  pay  for  a  part  of  it  is  not  requested  by  the  appellants,  nor 
would  it  be  authorized  by  equity.  Therefore,  it  seems  that  the 
most  effectual  relief  within  the  power  of  the  court  is  altogether 
to  dissolve  the  contract,  and  subject  each  of  the  parties  to  such 
reasonable  conditions  as  the  circumstances  of  the  case  require. 

Wherefore,  it  is  decreed  and  ordered  that  the  said  decree  of 
the  district  court  be  reversed,  it  being  repugnant  to  the  fore- 
going opinion,  and  that  the  said  contract,  as  more  fully  set  forth 
in  the  appellant's  bill,  and  the  articles  of  agreemeut  therein 
referred  to  and  made  part  of  the  same,  be  dissolved;  that  the 
appellee  do  pay  unto  the  appellants  their  costs  expended  in  the 
prosecution  of  this  suit  in  this  court,  and  in  the  said  district 
court — also  their  costs  expended  in  defending  the  appellee's  suit 
at  law  for  the  recovery  of  the  money  accruing  on  the  contract 
— and  that  the  injunction  to  stay  all  further  proceedings  thereon, 
so  far  as  it  is  now  in  force,  be  perpetual. 

And  it  is  further  decreed  and  ordered,  that  the  appellants,  or 
their  heirs,  deliver  to  the  appellee,  his  heirs  or  assigns,  posses- 
sion of  the  said  land  on  or  before  the  twenty-fifth  day  of  De- 
cember, which  shall  be  in  the  year  one  thousand  eight  hundred 
and  two,  and  that  the  appellee  repay,  or  cause  to  be  repaid,  to 
the  appellants,  on  or  before  the  twenty-fifth  day  of  June' next, 
the  several  sums  of  money  which  they  have  advanced  to  him  in 
part  of  the  price  for  the  said  land,  with  interest  thereon  at  the 
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rate  of  six  per  centum  per  annum  on  each  sum,  from  the  time 
it  was  paid  until  it  shall  be  repaid;  proTided,  however,  that  if 
the  appellee  fails  to  repay,  or  cause  to  be  repaid,  the  said  sev- 
eral sums  of  money,  with  interest  therefore  as  aforesaid,  on  or 
before  the  twenty-fifth  day  of  June  next,  then  the  appellants 
shall  not  be  compelled  to  yield  possession  of  the  land  until  the 
expiration  of  six  calendar  months  from  the  time  the  repayment 
shall  be  made,  nor  at  any  time  until  they,  or  their  legal  repre- 
sentatives, are  paid  the  full  value  of  the  crop,  which  may  then 
be  growing  on  the  land;  provided,  also,  that  should  the  said 
several  sums  of  money  and  interest  as  aforesaid  not  be  paid  or 
tendered  on  or  before  the  twenty-fifth  day  of  June,  which  shall 
be  in  the  year  one  thousand  eight  hundred  and  three,  the  said 
appellee,  or  his  heirs,  shall  then  make,  or  cause  to  be  made,  to 
the  said  appellants,  their  heirs,  or  assigns,  a  good  and  suffi- 
cient deed  in  fee-simple,  with  general  warranty,  for  the  whole 
of  the  said  land,  upon  their  completing  payment  therefor,  to 
him  or  them,  for  four  hundred  and  thirty  pounds,  lawful  money 
of  the  state  of  Kentucky.  And  it  is  further  decreed  and  or- 
dered, that  this  suit  be  remanded  to  the  said  district  court,  that, 
at  the  costs  of  the  appellee,  it  may  forthwith  cause  valuations 
to  be  made,  as  the  law  directs,  of  the  rents  which  ought  to  be 
allowed  by  the  complainants  for  the  said  land,  from  the  time 
they  took  possession  thereof  under  the  said  contract  until  the 
said  twenty-fifth  day  of  December,  one  thousand  eight  hun- 
dred and  two,  and  of  all  unnecessary  waste  and  destruction  of 
timber  by  them  or  their  orders,  committed  thereon  since  the 
commencement  of  that  period;  and,  likewise,  that  it  cause  to 
be  valued  all  lasting  improvements,  by  clearing  ground,  erect- 
ing houses,  or  otherwise,  and  enter  the  return  of  both  on  its 
record,  and  at  the  same  time  enjoin  the  appellants  from  there- 
after committing  any  unnecessary  waste  or  destruction  on  the 
said  land;  after  which  no  further  valuation  shall  be  made,  ex- 
cept of  such  waste  or  destruction,  and  of  the  crop  growing  on 
the  land  as  aforesaid.  And  it  is  further  decreed  and  ordered, 
that  if  the  difference  between  the  amount  of  the  said  valuations 
shall  be  in  favor  of  the  rents,  waste  and  destruction  before 
mentioned,  the  appellee  shall  retain  the  balance  out  of  the  said 
repayment  to  be  made  by  him;  and  if  the  differenoe  between  the 
amount  of  the  said  valuations  shall  be  in  favor  of  the  before-men- 
tioned improvements,  it  shall  be  paid  to  the  apx>ellants  at  the 
time  herein  prescribed  for  the  repayment  of  the  moneys  which 
by  them  have  been  paid  in  part  of  the  price  of  the  land  and 
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the  interest  therefor,  and  shall  be  considered  as  an  addition  to 
their  amount,  be  subject  to  the  same  provisions,  and  carry  in- 
terest as  aforesaid  from  the  last  mentioned  time.  And,  finally, 
it  is  decreed  and  ordered,  that  this  suit  shall  be  kept  open  until 
the  purposes  of  this  decree  are  accomplished;  and  the  said  dis- 
trict court  shall  make  such  further  decrees  and  orders  therein, 
as  contingencies  may  make  requisite,  which  is  ordered  to  be  oer- 
tified  to  the  said  court. 

See  BoikMf  t.  Lmsk^  amts,  80k  sad  nofte. 


Bibb  v.  Prather. 

[fl>HD>  186.] 

MiBSiFSBSSNTATiON  AS  TO  BouNDARisa— Where  the  vendor  of  land 
misrepresents  the  location  of  its  bonndaries  to  the  vendee  at  the  time 
of  the  sale,  the  sale  will  be  set  aside  in  equity,  notwithstanding  the 
representation  was  innocently  made. 

Belief  when  Tftlb  Defectj  VE.-^Where  the  title  of  the  land  sold  li 
defective,  equity  will,  at  any  time  before  the  conveyenoe,  enjoin  the 
collection  of  the  purchase  money,  and  set  aside  the  sale  on  equitable 
terms^ 

The  facts  appear  from  the  opinion. 

By  OoTTBT.  It  will  be  necessary  only  to  examine  whether  the 
district  court  erred  in  dissolying  the  injunction  upon  the  merits 
of  the  cause.  From  the  bill,  answers  and  exhibits,  it  appears 
that  Morehead  misrepresented  the  boundary  of  the  land,  in  con- 
sequence of  which  a  larger  proportion  of  broken,  stony,  poor 
land,  not  so  well  timbered  and  inferior  in  value,  has  been 
included,  than  if  the  line  had  run  as  represented  by  him;  that, 
to  a  moiety  of  the  land  conveyed  by  Crist,  he  had  no  legal  title 
and  that  there  is  an  interference  of  the  two  tracks  of  land  with 
each  other.  It  is  contended  that  the  misrepresentation  was 
not  made  with  a  fraudulent  intention;  that  the  defects  in  the 
title  were  not  known  till  some  time  after  the  contract,  and  that 
the  interference  is  of  a  very  small  quantity.  But  admitting  all 
this,  yet  the  injury  to  the  complainant  is  the  same  as  if  the 
misrepresentation  had  been  made  with  a  fraudulent  intention  « 
and  the  defects  in  the  title  had  been  known  at  the  time  of  the 
contract  and  concealed.  In  the  one  case,  the  fraud  would  have 
been  criminal;  in  the  other,  it  is  a  legal  fraud,  and  in  either 
case  a  court  of  equity  ought  to  afford  relief.    It  is  further  con- 


Digitized  by 


Google 


712  Bibb  v.  Featheb.  [Eentacky, 

tended  that  the  defendants,  Prather  and  Smiley,  have  been 
deprived  of  the  securities  which  they  held  for  the  title  of  these 
lands,  by  the  act  of  the  complainant,  and  being  innocent 
assignees  of  the  bonds,  and  guilty  of  no  fraud,  ought  not  to  be 
affected  by  any  fraud  or  misrepresentation  practiced  or  made 
by  the  defendant,  Morehead. 

The  act  of  assembly  concerning  the  assignment  of  bonds  and 
other  writings,  passed  in  1796,  subjects  the  assignee  to  all  the 
equity  to  which  the  original  obligee  was  subject,  but  in  this  case 
the  assignees  were  privies  to  the  original  contract,  and  on  either 
ground  must  stand  in  the  situation  of  the  obligee.  As  to  their 
being  deprived  of  the  securities  which  they  held  for  the  title  of 
these  lands,  there  is  nothing  in  the  objection.  A  court  of  equity 
can  place  them  in  as  good  a  situation  as  that  in  which  they 
stood  with  regard  to  these  securities.  The  defendants'  coun- 
sel also  contended  that  the  complainant  has  not  shown  the 
quantity  or  value  of  the  land,  the  situation  of  which  has  been 
misrepresented,  or  the  amount  he  is  likely  to  suffer  on  account 
of  the  defective  title;  in  answer  to  which  it  may  be  said  that 
from  an  exhibit  in  the  cause  it  does  appear  that  there  is  about 
one  hundred  acres,  which  includes  land  inferior  in  value,  broken, 
stony  and  badly  timbered,  and  from  another  exhibit  it  also  ap- 
pears that  to  nearly  one-half  of  the  land  conveyed  by  Crist  the 
title  is  defective;  but  upon  a  motion  for  the  dissolution  of  an 
injunction,  where  the  notice  is  generally  short,  and  in  a  case 
embracing  so  many  different  points  as  this  does,  it  is  not  to  be 
expected  that  the  party  should  come  as  fully  prepared  with 
proofs  as  he  might  do  on  the  final  hearing  of  the  cause;  it  was 
sufficient  for  him  to  show  that  there  had  been  misrepresenta- 
tion as  to  the  subject-matter  of  the  contract  as  to  one  point,  and 
defect  of  title  as  to  another;  how  far  he  was  injured  by  the  one, 
and  what  was  the  extent  of  the  other  ought  to  have  remained  to 
have  been  decided  at  the  final  hearing  of  the  cause.  The  court 
is,  therefore,  of  opinion,  that  the  district  court  erred  in  dis- 
solving the  injunction;  that  the  decree  must  be  reversed,  with 
costs,  and  the  suit  remanded  to  the  said  district  court,  with 
directions  to  reinstate  the  injunction,  and  retain  the  same  till 
the  final  hearing  of  the  cause,  which  is  ordered  to  be  oertified 
to  the  said  court. 
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Chambers  v.  Winn. 

[Smbed,168.] 

DuTT  OF  One  Bound  to  Deliveb  Pbopebtt.— Where  an  obligation 
is  payable  in  property  on  demand,  and  the  obligor  has  a  known  place 
of  residence  at  the  time  the  contract  is  made,  the  obligee  must,  as  a 
general  rule»  make  demand  at  the  residence  of  the  obligor,  before  he 
can  maintain  an  action ;  bnt  there  are  exceptions  to  this  role  arising 
from  special  contract,  from  the  debtor  not  having  a  known  place  of 
residence  in  the  state  at  the  time  of  the  contract,  from  a  subsequent 
change  of  residence,  or  from  other  special  circumstances  or  consider- 
ations. 

This  suit  is  founded  on  an  obligation  for  the  payment  on  de- 
mand of  one  hundred  and  twenty  dollars  in  property.  And  the 
first  error  assigned  is,  the  declaration  does  not  state  that  the 
property  was  demanded  at  the  defendant's  nsoal  place  of  resi- 
dence. It  is  an  established  doctrine  (unless  otherwise  specially 
stipulated),  that  whenerer  payment  is  to  be  made  in  money,  it 
ought  to  be  made  or  tendered  by  the  debtor  to  the  creditor  or 
his  agent,  if  they  can  be  found,  in  the  realm  or  countiy  where 
the  debt  was  contracted.  One  reason  of  which,  among  others, 
must  be  that  money  is  easily  carried  from  one  part  of  a  coun- 
try to  another.  But  the  transportation  of  almost  eyeiy  other 
kind  of  commodity  is  much  more  expensive  and  difficult,  so  that 
in  general  it  would  be  highly  inconvenient,  both  to  the  debtor 
and  creditor,  that  the  same  doctrine  should  be  extended  to  such 
contracts,  inasmuch  as  the  cost  of  transportation  to  one  or  both 
the  parties  would,  in  many  instances,  exceed  the  value  of  the 
commodity,  and  in  many  instances  be  otherwise  veiy  oppressive 
to  the  one  or  the  other  of  them.  Neither  can  the  court  find 
that  this  doctrine  concerning  money  contracts  has  been  ex- 
tended by  other  courts  to  contracts  for  commodities,  nor  that 
the  question  has  been  generally  decided  on  in  any  way.  There- 
fore, it  seems  just  and  proper  in  this  cause,  and  in  the  general- 
ity of  other  cases  of  the  kind,  that  whenever  the  debtor  had  a 
known  place  of  residence  within  the  state  where  the  contract 
was  entered  into,  that  application  must  there  be  made  for  the 
commodiiy,  and  demanded  of  him,  or  his  agent,  if  to  be  found 
at  that  place,  which'is  consonant  to  the  decision  of  the  court  of 
appeals  for  Virginia,  in  the  case  of  Dandridge  v.  Harris^  1  Wash. 
328 11  Am.  Dec.  465].  To  this  general  rule,  like  almost  all  others, 
there  will  be  many  exceptions,  arising  from  special  contract,  from 
the  debtor  not  having  a  known  place  of  residence  in  the  state  at  the 
time  of  the  contract,  from  afterward  changing  his  place  of  resi- 
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dence,  or  from  other  special  ciroumstances  or  oonsideratioiis  whicb 
will  vaiy  the  equity  of  the  rule.  For  example,  when  a  contract 
is  for  such  commodities  as  by  law  are  subject  to  be  inspected  at 
a  public  warehouse,  it  may  be  implied  that  they  are  to  be  re- 
ceived by  the  purchaser  at  some  warehouse  where  he  usually 
receives  them;  or  when  the  contract  is  for  commodities  to  be 
consumed  by  the  purchaser  in  a  town,  or  to  be  exported  from 
thence  as  merchandise,  it  may  be  implied  that  they  are  to  be 
delivered  there,  if  from  the  general  custom  of  the  place  it  ought 
to  be  expected.  And  it  may  be  necessary  to  add  that  when 
any  of  them  are  relied  on  in  a  suit,  they  ought  to  be  set  forth 
in  the  declaration,  replication,  or  assignment  of  breaches. 

The  other  errors  assigned  in  this  cause  also  seem  material, 
which,  however,  need  not  be  particularized,  more  especially  as 
errors  of  the  same  kind  have  heretofore  been  adjudged  fatal  by 
this  court.  Therefore,  it  is  considered  by  the  court  that  the 
judgment  aforesaid  be  reversed  and  set  aside;  that  the  cause  be 
remanded  to  the  court  from  whence  it  came,  for  new  proceed- 
ings to  be  had  therein  to  recommence  by  amending  the  declara- 
tion, and  that  the  plaintiff  recover  of  the  defendant  his  costs  by 
him  in  this  behalf  expended;  which  is  ordered  to  be  certified  to 
the  said  court 


Smith  v.  Durbstt. 

(SVBD,  986.] 

INDIVIDUAL  Liability  of  Pabtnbk.— If  credit  be  given  exdiiBively  to 
one  partner,  and  it  appears  that  it  was  not  intended  that  the  other 
ahoold  be  held  or  looked  to  for  payment,  the  latter  cannot  be  made 
liable. 

Belief  in  Equity.— A  conrt  of  equity  will  not  aid  a  party  to  set  np  a 
l^;al  defense  which  he  could  have  made,  and  which  he  has  omitted  to 
make  at  the  proper  time  in  an  action  at  law. 

By  Coubt.  Smith  having  commenced  a  suit  at  law  for  goods, 
wares  and  merchandise,  sold  and  delivered  to  Durrett,  obtained 
a  judgment  thereon  for  thirty-seven  pounds  fourteen  shillings 
and  one  penny,  to  be  relieved  from  the  payment  of  which  Dur- 
rett  brings  a  suit  in  equity,  and  obtains  an  injunction  to  stay 
the  proceedings  on  the  said  judgment,  suggesting  that  a  part- 
nership existed  between  Smith  and  Thomas  Sloo,  and  that  the 
goods  were  delivered  on  the  credit  of  Sloo;  this  injunction  was 
made  perpetual  by  the  inferior  court.  The  couusel  for  Smith 
contended  that  a  partnership  between  Smith  and  Sloo  is  not 
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directly  charged  in  the  bill  or  relied  on;  that  if  a  partnership 
did  exist,  it  was  only  in  a  special  and  particular  way,  and  not 
understood  by  the  parties  to  have  the  effect  to  make  each  liable 
for  the  contracts  of  the  other;  that  the  purchase  of  the  wheat 
and  cerdage  made  by  Sloo  of  Durrett,  was  in  his  individual 
character,  and  not  as  a  partner  of  Smith;  that  the  goods  were 
delivered  to  Durrett  on  his  own  credit,  and  not  on  Sloo's. 

The  counsel  for  the  appellee  contended  that  a  partnership 
did  exist  between  Smith  and  Sloo,  and  although  it  was  for  a  par- 
ticular purpose,  yet  that  the  wheat  purchased  by  Sloo  of  Dur- 
rett was  embraced  in  the  partnership;  that  the  agreement  was 
understood  in  different  ways  by  Sloo  and  Smith;  that  Sloo's 
understanding  of  the  agreement  comported  with  the  writing, 
and,  therefore,  was  the  more  correct^  and  that  the  goods  were 
delivered  on  the  credit  of  Sloo. 

As  to  the  partnership,  it  is  not  directly  charged  in  the  bill, 
nor  is  it  so  sufficiently  stated  and  proved  as  to  justify  the  in- 
ferior court  in  affording  the  r^ef  which  they  have  extended  to 
the  appellee;  if  any  partnership  existed  from  the  proofs  in  the 
cause,  it  is  evident  that  the  parties  did  not  intend  to  make  each 
liable  for  the  contracts  of  the  other;  this  was  clearly  Smith's 
understanding  of  the  agreement,  and  from  different  parts  of 
Sloo's  conduct,  it  appears  that  he  was  once  of  that  opinion, 
which  probably  was  changed  with  his  circumstances.  It  also 
appears  from  Durrett's  own  showing,  in  his  bill,  that  he  made 
the  sale  of  the  wheat  and  cordage  to  Sloo,  on  his  individual 
credit,  and  held  him  personally  liable  for  the  amount;  nor  does 
does  Durrett  show  or  state,  even  admitting  the  partnership, 
that  anything  is  due  to  him  from  the  partnership.  The  second 
point  relied  on,  that  the  goods  were  delivered  on  the  credit  of 
Sloo,  seems  to  be  at  variance  with  the  first;  but  waiving  that, 
it  appears  that  the  sale  of  the  wheat  and  cordage  made  by  Dur- 
rett to  Sloo,  was  in  December,  1798;  that  previous  to  this  time, 
Durrett  had  received  goods  to  the  amount  of  eleven  pounds 
fifteen  shillings  and  seven  pence,  expressly  on  his  own  credit,  as 
Sloo  was  not  his  debtor  until  that  contract  took  place,  at  least 
the  record  affords  no  evidence  that  he  was.  After  this  period 
it  seems  to  be  admitted,  that  Smith  would  have  delivered  goods 
to  DurrelA  upon  Sloo's  credit,  provided  he  had  produced  an 
order,  and  it  appears  from  the  bill,  that  Durrett  was  informed 
by  Smith's  agent,  that  an  order  from  Sloo  was  necessary;  that 
he  still  continued  to  take  up  goods  without  such  order  the  ex- 
hibits also  prove;  that  Durrett  knew  that  he  stood  charged  on 
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Smith's  books  for  the  goods,  and  it  does  not  appear  that  any 
such  order  was  produced,  and,  therefore,  this  court  conceiyes 
that  Durrett  obtained  the  goods  on  his  own  credit;  and  this 
opinion  is  fortified  by  the  decision  of  the  constitutional  tribunal 
to  ascertain  the  fact,  for  it  appears  that  this  question  was  liti- 
prated  before  the  jury  on  the  trial  at  law,  and  their  yerdict  ac- 
cords with  the  opinion  of  this  court;  and  if  it  was  not  litigated 
before  the  jury,  Durrett  might  and  ought  then  to  have  defeoded 
himself  on  this  ground.  Haying  defended  himself,  and  failing 
or  neglecting  to  make  this  defense,  a  court  of  chanceiy  ought 
not  now  to  interfere  to  relieve  him. 

Wherefore  it  is  considered  by  the  court  that  the  decree  afore- 
said be  reversed,  with  costs;  that  the  cause  be  remanded  to  the 
Mason  circuit,  with  directions  to  dissolve  the  injunction  and 
dismiss  the  bill  with  costs,  which  is  ordered  to  be  certified  to 
the  said  cotort. 

See  the  cbm  of  Le  Chm  v.  Qcmoemmrt  1  Am.  Dee.  121,  for  a  siiiiikr 
point  in  regard  to  the  relief  in  equity. 


Meaux  v.  Helm. 

[SmSD,  S82.] 

Specifio  Psbfobmancb  fob  Salb  of  Land.— a  court  of  equity  will  not 
enforce  the  epedfic  performance  of  a  contract  for  a  conveyance  of  land, 
which  has  been  brought  about  by  fraud  or  mistake,  or  which  has  been 
attended  with  hardship  occasioned  by  the  delay  of  the  complainant  in 
performing  his  part  of  the  contract. 

Samb. — ^Where  a  party  bought  a  tract  of  land,  and  agreed  to  pay  for  it  in 
forty  days,  in  continental  currency,  which  he  knew  was  depreciating 
rapidly,  and  would  soon  become  worthless,  of  which  depreciation  the 
vendor  was  not  fully  informed,  and  the  vendee  delayed  payment  for  a 
number  of  years,  and  until  the  currency  became  worthless,  it  was 
held,  that  a  court  of  equity  should  not  decree  a  conveyance  of  the  land 
at  the  instance  of  the  vendee  or  his  assignee. 

Samb— Relief  in  Equitt.— Where  the  vendor,  in  a  contract  for  the  con- 
veyance of  real  estate,  died,  and  a  bill  was  brought  against  his  heirs 
for  a  specific  performance,  the  fact  of  the  vendor's  executor  having 
obtained  a  judgment  for  the  purchase-money  will  not  be  considered 
such  a  confirmation  as  will  bind  the  heirs  to  a  specific  performance  of  a 
hard  and  unconscionable  bargain;  and  the  contract  and  judgment 
should  be  set  aside  upon  equitable  terms. 

Bt  Coubt.  The  suit  was  instituted  bj  Bichard  Meanz,  to 
obtain  deeds  of  conveyance  for  a  settlement  and  pre-emption 
for  fourteen  hundred  acres  of  land  on  Jessamine  creek,  in  Jes- 
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Bamine  coanty,  which,  on  the  sixth  day  of  August,  1781,  were 
sold  by  Leonard  Hehn,  the  ancestor  of  the  defendants,  to 
Thomas  Quirk,  of  whom  Meaux  is  the  assignee,  for  thirty*£lTe 
thousand  pounds  of  the  then  current  money  of  Virginia,  payable 
on  or  before  the  fifteenth  day  of  the  September  following. 

It  is  the  peculiar  proTince  of  courts  of  chancery  to  compel 
the  specific  performance  of  contracts;  and  this  they  will  do  after 
the  time  agreed  upon  by  the  parties  for  execution  has  elapsed; 
and  without  an  inquiry  into  the  equaliiy  of  the  considerations. 
There  are,  however,  several  exceptions  to  this  general  rule.  For 
example,  where  a  contract  on  the  part  of  complainant  was  fraudu- 
lent in  its  origin,  and  was  entered  into  by  the  other  party  by 
mistake  produced  by  the  fraud;  or  when  it  has  afterward  been 
attended  with  some  peculiar  hardship,  occasioned  by  a  delin- 
quency on  the  part  of  complainant,  for  which  an  adequate 
compensation  cannot  be  devised.  On  either  of  these  circmn- 
stances  appearing  in  evidence,  the  court  will  dissolve  the  con- 
tract, if  the  parties  can  be  left  or  be  put  in  the  same  condition 
they  were  before  the  contract  was  made.  It  is  urged  that  both 
these  defects  are  apparent  in  the  contract  now  under  investiga- 
tion, and  that  by  a  dissolution  thereof  both  parties  will  be  left, 
or  can  be  put  in  statu  quo. 

As  to  the  first  of  these  points,  it  is  proved  that  this  contract 
was  entered  into  at  the  falls  of  the  Ohio  river,  at  a  time  when 
the  sudden  or  rapid  depreciation  of  the  then  paper  currency 
was  not  generally  known,  or  expected  in  this  country;  and  that 
Quirk  had  shortly  before  returned  from  Virginia,  an4  probably 
was  well  acquainted  therewith.  Indeed,  Quirk's  knowledge  of 
the  rapidity  of  the  depreciation  in  the  eastern  parts  of  the 
United  States  is  rendered  certain  by  his  declarations,  just  be- 
fore the  contract  was  concluded;  that  in  a  short  time  the  pro- 
posed price  of  the  fourteen  hundred  acres  of  land  would  not 
buy  a  sow  and  pigs.  On  the  reverse  it  is  proved  to  be  very  im- 
probable that  Helm  knew  that  this  currency  was  depreciatiug 
much  faster  in  other  parts  of  the  Union  than  in  Kentucky. 
And  Helm's  ignorance  of  the  fact  may  be  inferred  from  his 
having  sold  a  settlement  and  pre-emption  of  fourteen  hundred 
acres,  lying  in  the  midst  of  the  rich  lands  of  this  countiy,  for 
a  sum  which,  by  the  scale  of  depreciation,  only  amounts  to 
seventy  pounds  specie.  It  may  notwithstanding  be  doubtful 
whether  fraud  on  the  one  part,  and  mistake  produced  thereby 
on  the  other,  are  so  fully  proved  as  to  authorize  an  absolute 
dissolution  of  the  contract    But  the  court  could  not  hesitate, 
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on  the  proof  which  has  been  produced,  to  refuse  decreeing  con- 
veyanoes  for  the  land,  until  its  specie  Talue,  at  the  time  the  con- 
tract  originated,  should  be  ascertained,  and  paid,  with  legal 
interest  thereon.  And  on  this  footing,  the  court  wiU  place  the 
parties,  did  it  not  appear  that  after  the  contract  was  made,  it 
has  been  attended  with  seyeral  peculiar  hardships  to  Helm  and 
his  heirs,  occasioned  by  the  delinquencies  of  complainant  and 
Quirk,  his  assignor,  which,  considered  in  conjunction  with  the 
evidence  already  recited,  seemed  to  render  it  still  more  proper 
to  decree  an  unconditional  dissolution;  provided  the  parties 
can  be  placed  in  the  situation  they  would  have  been,  had  the 
contract  never  existed. 

1.  It  does  not  appear  the  price  of  the  land  was  paid,  or 
tendered  on  or  before  the  day  it  became  due.  A  default  of 
this  kind,  as  has  been  observed,  is  not  commonly  regarded  by 
oourts  of  chancery.  The  reason  is,  that  where  payment  was  to 
have  been  made  in  specie,  which  is  of  universal  use  and  perma- 
nent value,  the  loss  occasioned  by  the  delay  can  be  compensated 
by  legal  interest.  But  it  is  easy  to  conceive  that  a  delay  of 
payment  in  paper  currency  must  almost  in  every  instance  sub- 
ject the  creditor  to  inoonveniences,  for  which  an  adequate  com- 
pensation cannot  be  ascertained;  and  this  was  remarkably  the 
case  as  to  the  paper  currency  now  in  question.  Indeed,  in  this 
countiy,  where  money  cannot  be  borrowed  for  legal  interest 
with  the  same  facility  as  in  England,  justice  requires  that  our 
courts  of  chancery  should  in  the  same  degree  be  less  disposed 
than  the  court  of  chancery  in  that  country  to  decree  the  execu- 
tion of  contracts,  when  it  appears  probable  that  a  delay  in  the 
payment  of  the  consideration,  even  in  specie,  had  occasioned  a 
peculiar  hardship  to  the  other  party.  And  as  in  this  contract 
payment  was  promised  to  be  made  within  forty  days  from  its 
date.  It  ought  to  be  presumed  that  Helm  then  contemplated 
to  accomplish  some  special  purpose  with  the  money,  from 
which  he  was  prevented  by  the  failure  of  Quirk. 

2.  But  further,  the  payment  was  not  made  before  paper 
money  ceased  to  be  a  legal  tender,  nor  whilst  an  advantageous 
purchase  of  land  warrants  might  have  been  made  therewith, 
which  about  that  time  was  generally  considered  as  an  object  of 
singular  importance;  and  either  to  pay  debts  or  to  purchase 
such  warrants  must  have  been  Helm's  object  in  contracting  for 
so  large  a  quantity  of  that  currency. 

3.  Moreover,  it  does  not  appear  that  prior  to  the  institution  of 
this  suit,  which  was  twelve  years  after  paper  money  ceased  to 
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be  a  currency,  the  sum  in  specie  was  tendered,  whioh  the  legis- 
lature had  pointed  out  as  an  equivalent.  And  during  this 
period  Helm  died,  and  the  land  descended  to  his  heir,  who 
probably  was  uninformed  of  equitable  circumstances  in  his 
faTor,  which  Helm  could  have  pointedly  proved;  this  it  was 
conceived  ought  to  be  considered  as  another  peculiar  hardship 
occasioned  by  the  delay  of  Quirk. 

4.  But  had  the  contract  been  bona  fide  on  the  part  of  Quirk, 
and  not  attended  on  the  part  of  Helm  and  his  heirs  with  the 
hardships  which  have  been  stated,  to  be  left  in  suspense  for 
such  an  unreasonable  length  of  time,  whether  Quirk  would 
ever  be  able  or  willing  to  pay  for  the  land,  was  certainly  a 
peculiar  hardship  of  great  magnitude.  It  indeed  appears  by 
the  exhibits  that  a  suit  at  law  had  been  instituted  against  Quirk 
by  Helm's  executor,  for  the  price  of  the  land,  and  that  in  No- 
vember, 1786,  a  judgment  by  confession  was  obtained  for  forty- 
four  pounds,  nine  shillings,  eight  pence,  including  interest  to 
the  fifteenth  day  of  that  month;  whereas,  by  the  scale  of  de- 
preciation, the  debt  and  interest  then  amounted  to  about  double 
that  sum.  This  judgment,  however,  does  not  appear  to  be  yet 
discharged;  but  if  it  had,  and  there  was  no  presumption  that 
the  confession  thereof  was  made  by  mistake  or  collusion,  still, 
it  would  not  have  been  a  confirmation  of  the  contract  on  the 
part  of  the  heirs  of  Helm,  as  it  does  not  appear  that  they  were 
privy  to  the  suit  or  confession;  on  their  part  equity  could  only 
require  that  the  amount  of  the  judgment,  vnth  legal  interest, 
should  be  refunded  to  Quirk,  or  his  representatives. 

On  an  attentive  view  of  the  several  circumstances  which  have 
accompanied  this  contract,  it  seems  to  the  court  that  at  the 
time  the  present  suit  was  instituted,  the  heirs  of  Helm  were  not 
under  any  obligation,  in  law  or  conscience,  to  have  made  the 
conveyance  for  the  land  to  Quirk,  or  his  assignee,  or  that  the 
heirs  of  Helm  can  now  be  placed  in  the  situation  which  will  pro- 
duce the  obligation. 

Wherefore  it  is  decreed  and  ordered,  that  the  said  decree  of 
the  district  court,  so  far  as  it  extends,  be  a£Srmed;  and  it  is 
further  decreed  and  ordered,  that  the  said  contract  be  dissolved; 
that  the  said  judgment  at  law  obtained  by  the  executor  of 
Leonard  Helm,  deceased,  against  Thomas  Quirk,  be  void  and 
of  no  effect;  and  that  each  purty  do  pay  their  own  costs,  occa- 
sioned by  this  appeal,  which  is  ordered  to  be  certified  to  the 
circuit  court  of  Fayette  county. 
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GiMBLiN  V.  Harrison. 

[8nan>,  915.} 

IClSBBPBBSBNTATiOR  IN  Salb  OP  LAND.— Where  a  party  purchased  land 
of  another,  which  neither  of  them  had  erer  seen,  the  porchaser  taking 
the  representations  of  a  third  party  as  to  its  quality  and  location, 
the  maxim  caveat  emptor  applies,  and  having  taken  no  ooYenant  of 
warranty  as  to  the  quality  or  location  of  the  land,  the  purchaser  is 
without  remedy,  if  the  quality  or  location  he  not  such  as  represented. 

By  Coxtbt.  The  material  question  in  this  cause  is»  did  the  ap- 
pellee make  such  misrepresentation  of  the  quality  or  situation  of 
the  land  sold  by  him  to  the  appellant^  as  ought  to  AToid  the 
sale. 

The  appellant  states  in  his  bill,  that  the  appellee  positively 
stated  and  assured  him,  that  it  was  good  second-rate  land,  and 
that  he  was  induced  to  sell  it  as  such,  from  the  information 
given  him  by  Bichard  Barbour,  on  which  statement  and  assur- 
ance, he,  the  appellee,  relied.  He  further  states,  that  the  land 
does  not  lie  at  the  place  described,  nor  is  it  of  the  quality  rep- 
resented, and  not  worth  twenty  dollars.  The  appellee,  in  his 
answer,  states  that  he  sold  and  conveyed  the  land  agreeable  to 
the  calls  of  the  patent,  and  that  it  lies  agreeable  to  contract, 
and  where  it  is  said  to  lie  in  the  patent,  and  denies  that  he  was 
guilty  of  a^y  deception  or  misrepresentation  as  to  the  quality; 
that  he  informed  the  appellant  that  he  had  never  seen  the 
land,  but  that  he  heard  Richard  Barbour  say  it  was  second-rate 
land;  he  denies  that  he  warranted  the  land  to  be  second-rate, 
or  gave  any  other  assurance  than  as  aforesaid,  from  infoima- 
tion  which  he  believed  to  be  true;  as  the  land  was  entered  with 
the  conunissionera  of  the  tax  as  second-rate  land  in  the  lifetime 
of  the  saidBichard  Barbour,  by  him,  and  paid  for  as  such. 

It  is  proved  that  the  appellee  informed  the  appellant  that  the 
land  was  located  by  Bichard  Barbour;  that  he,  the  appellee, 
was  unacquainted  with  the  quality  of  it,  but  had  been  informed 
by  Barbour  that  it  was  second-rate  land.  It  is  further  proved 
that  the  appellant  said  he  had  purchased  the  land  on  the  repre- 
sentations of  Bichard  Barbour,  who  was  a  man  who  could  be 
depended  on,  and  who  had  located  the  land;  that  he  did  not 
purchase  on  the  word  of  the  appellee,  for  he  had  never  seen  it. 
From  these  allegations  and  proofs,  it  is  evident  that  there  was 
no  misrepresentation  as  to  the  quality  of  the  land.  But  the 
situation  thereof  is  different  from  that  described  in  the  certifi-v 
cate  of  survey  and  deed;  these  represent  it  as  being  fifty  poles 
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below  the  mouth  of  Deserter's  Fork;  the  surrey  returned  in  the 
cause  shows  it  to  be  fifty  poles  above  the  mouth  of  the  said 
fork.  This  makes  a  difference  of  one  hundred  poles,  and  the 
quality  of  the  land  lyin^  between  appears  to  be  second-rate, 
and  the  other  land  of  a  very  inferior  quality. 

As  neither  the  appellant  nor  the  appellee  had  seen  the  land 
before  the  purchase  made,  and  the  appellant  trusted  to  the  rep- 
resentation of  a  third  person,  and  omitted  to  examine  into  the 
quality  and  situation  of  the  land,  which  were  objects  on  which 
he  might  have  exercised  his  observation  and  judgment,  and 
protected  himself  from  surprise  and  imposition,  the  maxim 
caveat  emptor  ought  to  apply,  and  to  provide  against  this  rule, 
he  should  have  required  an  express  warranty;  but  having  neg- 
lected both,  however  hard  his  situation  may  be,  he  must  sub- 
mit to  it. 

Wherefore,  it  is  considered  by  the  court  that  the  decree  afore- 
said be  afi&rmed;  that  the  appellee  may  proceed  to  have  the 
benefit  of  the  same  in  the  court  below,  and  recover  of  the 
appellant  his  costs  in  this  behalf  expended;  which  is  ordered 
to  be  certified  to  the  said  circuit  court  of  Mercer  county. 

See  Boetwkk  v*  Lewis,  ante^  73,  and  note,  for  a  diBcnaiioa  of  this  sabject. 
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rSnsD,  886.] 

Allowance  por  Improvements  by  Occupant  of  Lanix— A  bona  fids 
occupant  of  land,  believing  himself  the  owner,  is  entitled  to  be  paid 
the  enhanced  value  of  the  land,  by  reason  of  his  improvements  made 
after,  as  well  as  before,  the  commencement  of  an  action  by  which  he 
was  evicted,  and  he  is  liable  for  rents  and  profits  from  the  time  that  ha 
had  notice  of  the  adverse  claim. 

Bt  Court.  This  suit,  having  been  commenced  previous  to 
the  passage  of  the  act  entitled  ''  An  act  concerning  occupying 
claimants  of  lands,"  cannot  bo  affected  by  any  of  the  provisions 
thereof,  but  must  be  decided  by  the  principles  and  rules  of 
equity  applicable  to  the  case.  It  is  conceived  that  the  inferior 
court  have  erred  in  the  application  of  the  rules  and  principles 
of  equity,  and  departed  from  the  practice  of  courts  of  chancery 
in  decreeing  that  so  much  of  the  value  of  improvements  as  is 
charged  since  the  commencement  of  the  suit  ought  not  to  be 
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allowed.  The  principle  that  "  no  person  ought  to  profit  by 
another's  loss  "  is  peculiarly  applicable  to  this  case,  where  the 
possessor  of  a  subject,  which  he  bona  fide  considers  to  be  his 
own,  bestows  his  money  and  labor  on  reparations  and  ameliora- 
tions; the  proprietor  claims  the  subject  and  prevails;  he  profits 
by  the  meliorations,  and  the  money  and  labor  bestowed  thereon 
are  converted  to  his  use.  Equity  requires  that  the  bona  fide 
possessor  should  be  reimbursed.  And  it  is  conceived  that  all 
who  have  obtained  grants  for  land  from  the  commonwealth,  and 
those  claiming  under  them,  are  to  be  considered  as  bona  fide 
possessors.  Lord  Eames,  in  his  Principles  of  Equity,  page  106, 
states  that  **  the  titles  of  landed  property,  being  intricate  and 
often  uncertain,  instances  are  frequent  whejre  a  man  in  possession 
of  land  the  property  of  another  is  led  by  unavoidable  error  to 
consider  it  as  belonging  to  himself;  his  money  is  bestowed  with- 
out hesitation  on  repairing  and  meliorating  the  subject.  Equity 
will  not  permit  the  owner  to  profit  by  such  mistake,  and  in 
effect  to  pocket  the  money  of  the  innocent  possessor;  he  will 
be  compelled  by  a  court  of  equify  to  make  up  the  loss,  as  far 
as  he  is  richer." 

If  this  doctrine  be  correct  in  Europe,  where,  from  the  early 
and  long  settlement  of  the  country,  the  rules  of  decision  being 
well  established  and  fixed  by  their  courts,  and  a  variety  of 
other  reasons,  the  titles  of  landed  property  can,  with  much 
more  certainty,  be  ascertained  than  in  this  country,  which  was 
lately  a  wilderness,  and  where  the  law  under  which  titles  to 
land  are  derived  was  merely  made,  the  decisions  of  the  courts 
on  cases  arising  thereon  unknown,  and,  of  course,  uncertain, 
no  doubt  can  be  entertained  of  its  propriety  and  application  to 
land  cases  here.  Even  was  the  doctrine  in  Europe  different 
from  what  it  is  stated  to  be,  it  might  well  be  doubted  whether 
from  difference  in  situation  and  circumstance,  a  different  rule 
should  not  prevail  here.  In  England,  where  property  is  weU 
ascertained  by  the  decisions  of  their  courts,  if  a  man  enter  into 
articles  for  the  purchase  of  lands,  gets  possession,  and  under 
expectation  of  having  the  articles  carried  into  effect,  improves 
the  land,  even  if  the  articles  were  obtained  by  him  unfairly,  to 
such  a  degree  as  that  a  court  of  equity  would  rot  decree  a 
specific  performance  of  them;  yet  the  possessor  was  allowed 
for  all  valuable  improvements,  and  to  account  for  the  rents:  1 
Vem.  487;  Talbot's  Cases  in  Equity,  236;  3  Eq.  Ca.  Ab.  681. 
The  practice  adopted  in  the  late  supreme  court  for  the  district  of 


Digitized  by 


Google 


May,  180i.]  Whtcledge  v.  Watt.  723 

Eentacky,  and  recognized  and  approyed  bj  the  court  of  ap- 
peals in  Yiiginia,  was  to  appoint  commissioners  to  ascertain 
the  rents  and  profits  from  the  time  notice  was  given  of  the  ad- 
Terse  claim,  and  to  allow  for  all  lasting  and  valuable  improve- 
ments: CoruriUa  v.  Briscoe;  Swearingen  v.  Briscoe.  From  these 
authorities  there  can  be  little  hesitation  in  declaring  that  a  bona 
fide  possessor  is  entitled  to  an  allowance  for  all  necessary,  last- 
ing, and  valuable  improvements  made  on  the  premises  to  the 
time  of  eviction. 

Cases  may  arise  which  may  be  exceptions  to  this  general  rule 
without  impeaching  it,  as  where  unneoessazy,  expensive,  use- 
less, fanciful,  or  ornamental  improvements  should  be  made  or 
done  with  a  design  to  render  it  out  of  the  power  of  the  pro- 
prietor to  pay  for  them,  and,  therefore,  to  abandon  his  claim  to 
the  land. 

Such  instances  will  be  rare,  and  few  men  found  who  have  so 
much  money  as  to  expend  it  in  this  way.  Therefore,  it  is  con- 
sidered by  the  court,  that  the  said  decree  of  the  Bourbon  cir- 
cuit court,  so  far  as  it  is  variant  from  this  opinion,  be  reversed 
and  set  aside.  And  this  court  proceeding  to  make  such  decree 
as  the  said  circuit  court  should  have  pronounced,  it  is  decreed 
and  ordered  that  the  defendant  in  the  court  below  do,  by  a 
good  and  sufficient  deed,  at  the  costs  of  the  complainant,  con- 
vey to  him  in  fee-simple,  all  his,  the  defendant's,  right,  title  and 
interest  in  and  to  the  lands  decreed  by  the  said  circuit  court  to 
the  complainant,  with  warranty  against  him,  the  defendant,  and 
all  claiming  under  him,  and  on  or  before  the  twenty-fifth  day 
of  December  next,  yield  and  deliver  possession  of  the  said  land 
to  the  complainant.  And  it  is  further  decreed  and  ordered, 
that  the  complainant  pay  or  tender  to  the  defendant,  on  or 
before  the  day  aforesaid,  the  sum  of  two  hundred  and 
sixiy-nine  pounds  one  shilling  and  six  pence,  deducting  there- 
from such  sum 'as  may  be  found  due  for  rents  since  the  third 
day  of  March,  1802,  up  to  the  said  tweniy-fiftb  day  of  Decem- 
ber next;  also,  such  further  sum  as  may  be  found  due  for  all 
unnecessary  waste  and  destruction  of  timber,  soil,  or  other- 
wise, suffered,  done,  or  permitted,  on  the  said  premises  by  the 
said  defendant,  or  those  claiming  under  him  during  the  last 
mentioned  period,  to  be  ascertained  by  commissioners,  whom  the 
said  court  are  directed  to  appoint  for  the  purposes  aforesaid. 
And  also  such  further  sum  as  the  costs  of  suit  will  amount  to, 
which  were  decreed  to  the  complainant  by  the  said  court 
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And  it  18  further  decreed  and  ordered,  that  the  pUuntiff  re- 
coyer  of  the  defendant  the  costs  of  prosecuting  this  writ  of 
error,  which  is  ordered  to  be  certified  to  the  said  drcnit  court 


Under  Btatutory  enactments  in  various  states,  proTisions  are  made  for  an 
allowance  for  improvements  made  by  an  occupant  of  land,  under  a  bona 
fide  claim  of  title,  who  has  been  ejected  by  reason  of  a  defect  of  title. 
However,  independently  of  these  provisions,  it  was  a  well  established 
ground  of  equity  relief,  that  an  allowance  should  be  made  for  such  improve- 
ments; and  it  will  be  observed  that  it  was  on  this  equitable  principle  that 
the  decision  in  the  principal  case  was  founded.  For  a  long  time  equity  has 
interposed  in  favor  of  a  defendant  in  this  situation.  Story,  1  Eq.  Jur.,  see. 
888,  says:  "  If  a  man,  supposing  he  has  an  absolute  title  to  an  estate, 
should  build  upon  the  land  with  the  knowledge  of  the  real  owner,  who 
should  stand  by  and  suffer  the  erections  to  proceed,  without  giving  any  no- 
tice of  his  own  claim,  he  would  not  be  permitted  to  avail  himself  of  such 
improvements,  without  paying  a  full  compensation  therefor;  for  in  con- 
science he  was  bound  to  disclose  the  defect  of  title  to  the  builder.'*  Again 
it  b  stated:  "The  cases,  however,  which  we  have  been  thus  far  consider- 
ing, are  cases  whore  the  party  sought  relief  in  equity  as  a  plaintiff,  and  not 
where  compensation  was  ordinarily  sought  by  the  defendant  in  resistance 
or  modification  of  the  plaintiff's  clainu  In  these  latter  cases  the  maxim 
often  prevails,  that  he  who  seeks  equity  shall  do  equity.  Thus,  for  ex- 
ample, if  a  plaintiff  in  equity  seeks  the  aid  of  the  court  to  enforce  his  title 
against  an  innocent  person,  who  has  made  improvements  on  lands,  suppos- 
ing himself  to  be  the  absolute  owner,  that  aid  will  be  given  to  him  only 
upon  the  terms  that  he  shall  make  due  compensation  to  such  innocent  per- 
son to  the  extent  of  the  benefits  which  will  be  received  from  Hume  improve- 
ments:" 2  £q.  Jur.,  sec  799a. 

In  two  well  considered  cases  in  this  country,  which  may  in  6ict  be  called 
leading  cases,  this  general  subject  is  discussed.  These  are  the  cases  of  Put' 
nam  v.  Ritchie,  6  Paige,  390,  and  Bright  v.  Boyd,  1  Story,  478.  In  the 
former.  Chancellor  W^ worth  laid  it  down,  that  the  rule  of  the  civil  law  in 
regard  to  industrial  accessions  to  the  property  of  another,  made  in  good 
faith  by  bona  fde  possessor,  has  not  been  adopted  in  En^and  or  in  that 
state,  except  so  far  as  to  allow  him  to  set-off  or  recoup  in  damages  the  value 
of  such  industrial  accessions,  against  the  owner's  claim  for  rents  or  profits 
during  the  time  of  possession;  but  where  the  accessions  have  been  made  in 
good  faith  by  a  person  who  has  the  legal  title,  so  that  the  real  owner  is  com- 
pelled to  resort  to  a  court  of  equity  to  establish  his  equitable  title,  the 
court  will  act  upon  the  rule  of  the  civil  law  of  natural  equity,  and  compel 
the  complainant  to  compensate  the  adverse  party  for  such  improvements  as 
a  condition  of  granting  the  equitable  relief.  The  learned  Chancellor,  in 
this  case,  ably  examined  the  authoritiea  In  the  course  of  the  decision,  he 
says :  ''I  have  not,  however,  been  able  to  find  any  case,  either  in  this 
country  or  in  England,  wherein  the  court  of  chancery  has  assumed  jurisdic- 
tion to  ^ve  relief  to  a  complainant,  who  has  made  improvements  upon  land, 
the  legal  title  to  which  was  in  the  defendant,  where  there  has  been  neither 
fraud  nor  acquieseence  on  the  part  of  the  latter  after  he  had  knowledge  of  hit 
legal  rights." 

In  BrigJU  v.  Boyd,  Story,  J.,  in  a  most  learned  decision,  examined  thii 
question.    It  was  there  held  that  where  the  owner  of  an  estate,  after  a  re- 
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coreiy  thereof  at  law  from  a  IxmaJUU  pooowior  for  a  valqable  considCTation, 
without  notice,  seeka  an  acconnt  in  equity,  as  pbiintiff  against  such  pos- 
sessor, for  the  rent  and  profits,  courts  of  equity  will  allow  him  to  make  a 
deduction  therefrom  of  all  the  meliorations  and  improvements  jnado  bene- 
ficially by  him  on  the  estate,  and  tiius  to  recoup  them  from  the  rents  and 
profits,  and  the  same  doctrine  holds  in  cases  where  the  owner  of  an  estate 
has  only  an  equitable  title  thereto.  This  case  was  cited  and  approved  in 
Kanawha  Coal  Co.  v.  Ohio  Coal  Co,,  7  Blatch.  422;  in  SUMrk  v.  Starr,  I 
8awyer,  27,  30;  and  in  WUlianuy.  GibUt,  20  How.  63a 

See  further  in  relation  to  the  doctrine  of  the  principal  case:  Ford  v.  J7o^ 
Ion,  5  Cal.  319;  Bond  v.  ffUl,  37  Tex.  626;  SaU  v.  CnOeJ^fieU,  8  Bush,  636; 
and  see  the  case  of  DUworth  v.  SinderUng,  anU^  469,  where  it  is  held  that 
oquity  will  not  relieve  against  a  party  in  possession  under  a  defective  titles 
onlesB  an  aUowaaee  be  made  for  improvements. 


DiOKEBSON  V.  NaBB. 

[BsaDttao.] 

AOOOTJVT,  DSFBXSB  AGAINST.— If  a  party  has  acknowledged  the  eorreot- 
nsM  of  an  aooonnt  presented  against  him  by  another,  he  is  not,  how- 
ever,  estopped,  showing  that  the  acknowledgment  was  founded  on  a 
mistake,  and  that  the  account  is  not  correct 

By  Coubt.  The  plaintiff  from  the  covenant  was  entitled  to 
two  years'  rent  for  the  houses  and  lot;  the  defendant  had  a 
right,  by  way  of  set-off,  to  a  credit  for  certain  improvementa 
and  repairs,  to  ascertain  which  the  defendant  proves  a  parol 
contract  made  with  the  plaintiff,  in  which  he  acknowledged 
that  he  had  been  furnished  with  an  account  of  the  improve- 
ment and  repairs,  and  by  which  they  exceeded  the  rent  about 
seventees  pounds.  The  plaintiff  then  offered  proof  as  to  the 
improvements  and  repairs  which  had  actually  been  made,  the 
real  value  thereof,  and  the  prices  which  they  cost,  in  order  to 
prove  that  the  acknowledgment  made  was  founded  on  a  mis- 
take. This  was  certainly  legal  and  proper  testimony,  for,  if 
an  account  of  the  improvements  and  repairs  had  been  adjusted 
and  signed  by  the  parties,  either  would  have  had  a  right,  upon 
discovering  an  error,  to  have  it  rectified;  for  instance,  if  in  the 
account  a  charge  had  been  omitted  for  any  improvement  or 
repair,  or  in  the  price  thereof,  the  plaintiff  would  be  bound  to 
account  for  it,  e  converso;  if  a  charge  is  inserted  for  an  im- 
provement or  repair  which  was  not  made,  or  the  price  thereof 
had  been  erroneously  extended  in  the  account,  surely  by  the 
same  rule  the  plaintiff  ought  not  to  be  bound  for  its  amount 
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The  inferior  court,  therefore,  exred  in  rejecting  Oe  testimony 
offered  by  the  plaintiff. 

Therefore  it  is  considered  by  the  court  that  the  judgment 
aforesaid  be  reyersedy  annulled,  and  set  aside;  that  the  cause 
be  remanded  to  the  Jefferson  circuit  court,  with  directions  to 
admit  the  said  testimony,  the  weight  of  whieh  to  be  left  with 
the  jury,  and  that  the  plaintiff  reooyer  of  the  defendant  his 
costs  in  this  behalf  expended,  which  is  ordered  to  be  certified 
to  the  said  court. 
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ABANDONMENT. 
Bm  INSUBAKCE,  11, 12,  36,  H  S7. 

ACCOUNT. 

AOOOVHTt  DiriNSS  AOAIN8T.— If  a  party  has  acknowledged  the  oorreel' 

oeee  of  an  aiy>rant  presented  against  him  by  another,  he  is  not,  how- 

•rer,  estopped,  showing  that  the  acknowledgment  was  foonded  on  a 

n^^tftVtt  and  that  the  account  is  not  correct    Diehermm  y.  Nabb,  72fiw 

Bee  Equitt,'  4. 

ACKNOWLEDGMENT. 

L  DsTBcnys  Acknowlbdomsnt  bt  Femb  Covert.— Where  a  statute 
required  that  the  wife  should  be  examined  separate  and  apart  from  her 
'  husband,  and  that  the  full  contents  of  a  deed  or  conveyance  shall  be 
read  or  otherwise  made  known  to  the  wife,  and  the  certificate  of  ac- 
knowledgment by  the  judge  of  the  common  pleas  indorsed  on  a  deed 
ol  the  wife's  land  by  husband  and  wife,  stated  that  they  **  personaUy 
appeared  before  him,  and  acknowledged  the  indenture  to  be  their  act 
and  deed,  and  desired  the  same  to  be  recorded,  she  being  of  full  age, 
and  by  him  examined  apart,"  it  was  held  that  this  was  not  sufficient 
to  pass  the  wife's  estate.     WaUon  v.  Bailey,  462. 

t  Dbfigtivb  Acknowlbdoment.— a  conveyance  of  Umd  acknowledged 
by  the  grantor  and  his  wife,  before  two  justices  of  the  peace,  in  a 
county  in  which  they  did  not  reside,  and  in  which  the  land  was  not 
situated,  is  not  admissible  in  evidence;  but  parol  evidence  may  be  re- 
eeived  to  prove  that  a  grantor,  although  stated  in  the  deed  to  reside  in 
a  particular  county,  was  a  resident  of  the  county  in  which  the  deed 
was  acknowledged.    €Httimg§  v.  ffaU,  602. 

See  DiBDS,  2;  Evidenob,  11. 

ACTION. 

AonoN  roB  Movbt  paid  on  an  Award.— Money  voluntarily  paid  ia 
compliancerwith  an  award  of  arbitrators,  cannot  be  recovered  back  in 
an  action  of  indebitatus  aetumpeit,    BuUdey  v.  Stewart,  57* 

See  Contracts,  6i  Covenants,  1,  4;  Deceit,  1. 
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ADMIRALTY. 

ADMntALTT  Jurisdiction.— The  question  of  prixe  or  no  prise  is  excla- 
•ive  of  admiralty  joriadictiou,  even  thongh  the  veaael  captured  wai 
not  carried  into  a  port  for  condemnation.    Simpmm  v.  Nadtau,  634. 

8ee  EviDENCs,  6;  Judgments,  3»  6L 

AGENCY. 
Bee  pR'NOTAit  AND  Agent. 

ANIMALS,  F£ILB  NATUILB. 
8ee  Personal  Property,  1,  2. 

APPEAL. 

RjcuEF  IN  Appellate  Court. — If  a  cause  come  before  the  oouri  on  an 
appeal  from  an  interlocutory  order,  and  the  whole  merits  of  the  case 
appear,  the  court  wiU  make  a  final  decree,  and  decide  upon  the  whole 
merits  of  the  case.    Bush  ▼.  IMngst^n^  316. 

ARBITRATION  AND  AWARD. 

L  CONCLUSITENESS  OP  AN  AWARD.— An  award  performed  will  be  a  suf5- 
cient  bar  to  an  action  for  the  matters  submitted  and  passed  upon  until 
it  is  regularly  set  aside,  and  in  a  collateral  action  its  validity  cannot 
be  attacked,  by  alleging  fraud  in  the  party  obtaining  it.  BulkUy  v. 
Stewart,  57. 

%  Award  Setting  Aside.— The  court  will  not  interfere  to  set  aside  an  . 
award,  on  the  ground  of  the  arbitrat(»s  having  mistaken  the  law  in  a 
doubtful  case.    Boss  v.  Overton,  552. 

t.  Exceptions  to  an  Award. — ^There  are  two  modes  of  taking  an  ex- 
ception to  an  award;  one,  by  what  appears  on  the  face  of  the  award 
itself,  as  that  it  does  not  comply  with  the  requisites  of  law  for  consd- 
tnting  a  good  award;  the  second  may  be  for  matters  extraneous  to  the 
award,  as  for  misbehavior  of  the  arbitrators.  Bladeledge  v.  8imp»on^ 
614. 

4  DUTT  OF  Arbitrators. — ^Ari>itratoni  must  pass  on  all  that  was  particu- 
larly referred  to  them,  but  their  award  need  not  specify  each  particular; 
H  is  sufficient  if  the  general  result  show  that  every  matter  referred 
must  have  been  considered  and  decided.    Id. 

6  In  what  Sense  an  Award  is  Mutual.— An  award  must  be  mutual; 
the  meaning  of  which  Is,  that  the  award  must  not  leave  him,  who  is  to 
pay,  liable  to  be  sued  for  the  same  cause  for  which  he  is  awarded  to 
pay.    Id. 

9  Impeachment  of  Award. — ^The  court  will  not  set  aside  an  award  ex- 
cept for  misbehavior  of  the  arbitrators,  such  as  gross  partiality,  collu- 
sion or  fraud,  or  for  a  mistake  by  which  the  award  is  made  to  operate 
in  a  way  they  did  not  intend;  or  for  some  mistake  apparent  on  the  face 
of  the  award.  Evidence  will  not  be  admitted  to  show  that  the  arbitra- 
tors have  erred  in  judgment,  either  as  to  law  or  fact,  where  such  judg^ 
ment  is  free  from  the  imputation  of  fraud  or  partiality.  AUun  v« 
Bolan,  660. 

See  Action,  L 
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ABSON. 
8m  Cbimihal  Law,  a 

ASSAULT. 
See  Cbdonal  Law,  15|  Dahaqss,  €L 

ATTORNEYS. 

teCEETB,  COUKSKI.  BOUND  TO  KEEP— A  dient's  secrets  which  a  eoniiael 
ig  bound  to  keep  are  the  oommunications  and  instractions  ol  the  client 
relative  to  the  management  or  defense  of  hie  canse.  Biggt  v.  Dtmti^ 
I0IH145. 

See  CoNTKAcrs,  5;  Libil,  1. 

BANKRUPTCY. 

L  DncHABOs  OF  Bakkbupt— Against  what  Demand  no  Bab.— If 
a  house  had  been  leased  for  a  year  before  an  act  of  bankmptcy,  and  the 
bankmpt  continue  in  possession  thereof  afterward,  his  certificate  ol 
discharge  will  be  no  bar  to  an  action  for  the  subsequent  rent.  ITaii- 
drkk$  V.  Jvdah,  213.  ' 

1  Dischabgb  undeb  Insolvent  Law  of  anotheb  State.— The  dis- 
charge under  the  insolvent  law  of  one  state  is  no  bar  to  a  suit  In  an- 
other by  a  citi2en  of  the  latter  for  a  debt  contracted  within  it,  and  who 
has  not  in  any  degree  come  in  under  the  proceedings  of  the  insolvent 
law  of  the  former  state.     Van  Raugk  v.  Van  Artdaln,  259l 

S.  Insolvent  Debtob— When  can  maintain  Action.—  An  action  may 
be  maintained  in  the  name  of  an  insolvent  debtor,  unless  a  trustee  has 
been  appointed  who  has  accepted  the  trust,  and  to  whom  a  conveyance 
has  been  exeeoted.    KirwoM  v.  Latour,  619. 

BARRATRY. 
Sea  Insubancb,  26. 

BONDa 

liiABiLlTr  OF  Absionob  OF  BoND.— The  assignee  of  a  bond  oaonot  soa- 
tain  an  action  against  the  assignor  on  the  failure  of  the  obligor  to  ^tij 
by  virtue  of  the  assignment  only.    Oarrettie  v.  Vam  Kem^  388L 
See  Damages.  1,  S. 

BY-BIDDING. 
SeeFBAUD,  & 

CONSIDERATION. 
Seo  CONTBACrs,  5;  Deeds,  8,  6,  7,  8;  Eqiuitt,  H 

CONSPIRACY. 
See  Evidence,  1;  Fbaud,  1. 

CONTEMPT. 
Contempt— Pubucation  Concebivino  a  Cause.— The  publication  ot 
a  paper  calculated  to  prejudice  the  public  mind  in  a  cause  depending 
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in  court  is  a  contempt,  if  it  manifestly  refers  to  the  canse,  though  the 
reference  may  not  expressly  appear  on  the  iaoe  of  the  writing.  RmpiA' 
Uca  V.  Pasamare,  388. 

CONTRACra 

1.  CoNTBACT  TO  CoNVET  Land  WITH  Wakranty.  —A  contiact  hy 

three  to  convey  land  with  warranty  is  not  complied  with  by  a  oonTey- 
ance  with  warranty  by  one  of  the  three  warrantors,  and  a  release  or 
quitclaim  deed  from  the  other  two.    Lawrence  v.  Parker,  IOl 

2.  Joint  and  Several  Obuoation.— The  obligatory  part  of  a  bond  was 

in  these  words:  "  We  are  holden  and  bound  unto  M.  C.  in  the  sum  of 
five  hundred  dollars,  for  the  payment  of  which  we  bind  ourselves  and 
each  of  us."  This  was  held  a  joint  and  several  bond,  on  which  aa 
action  could  be  brought  against  one  of  the  obligors  separately.  CdHer 
v.  Carter,  113. 

t.  CoNTBACT  Void  as  against  Pubuo  Policy.— The  land  of  A.  was 
advertised  for  sale,  on  an  execution  in  favor  of  B.  &  C,  who  had  pur- 
chased the  Wd  subsequent  to  the  judgment,  without  knowledge  of 
such  judgment,  agreed  with  B.  at  the  sale  that  if  he  would  not  bid 
against  him,  he  would  pay  aim  the  amount  of  his  execution,  and  give 
him  hb  note  for  the  farther  sum  of  ^ne  hundred  and  fifty  dollars,  ani 
B.  agreed  to  these  terms,  and  did  not  bid  at  the  sale.  In  an  action  oa 
the  note  against  C.  by  the  second  indorsee,  to  whom  ii  was  transfoned 
after  maturity,  and  with  a  knowledge  of  the  circumstances  under  which 
it  was  given,  it  was  held  that  the  consideration  of  the  note  might  be 
inquired  into,  and  the  consideration  being  in  this  case  onoonsoien- 
tious,  and  against  public  policy,  the  note  was  void.  Jones  v.  CamoeU, 
134. 

4.  CONTBACT  Void  as  Aoainst  Pubuo  Pouot.— A  penalty  inflicted 
by  statute  upon  the  commission  of  an  act,  implies  a  prohibition  of  it  as 
an  o£fense,  so  as  to  make  a  contract  based  on  such  act  void;  therefore 
under  an  act  affixing  a  penalty  for  acquiring  titles  to  lands  in  Pennsyl- 
vania, except  in  the  mode  specified',  a  contract  for  the  purchase  and 
sale  of  lands  in  Pennsylvania,  under  a  Connecticut  title,  such  being 
excluded  by  the  act,  is  unlawful  and  void,  and  no  action  can  be  main* 
tained  on  such  contract.    Mitchell  v.  Smith,  417. 

&  Contract  Void  for  Want  op  Consideration.  —  If  an  attorney 
promise  his  client,  while  the  action  is  pending,  to  indemnify  hiin 
against  the  consequences  of  it,  the  promise  is  without  ooosidenition, 
and  an  action  cannot  be  maintained  thereon.    MUekeU  ▼.  BeU.  827. 
8ee  Demand,  1. 

COSTa 
See  Damages^  & 

COVENANTa 

L  When  AcnoN  Arises  on  Coyenakt  op  WABBAimr.— An  aotion  ea 
the  covenant  of  warranty  in  a  deed  cannot  be  maintained  withonl 
showing  an  eviction  by  an  elder  and  better  title.  Emermm  v.  Pr9» 
prietore,  34. 

t.  Covenant  of  Title  in  CoNyETANCB.~The  words  "grant,  baigain« 
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■eU,  alien,  and  oonflmit'*  In  a  conyeyanoe  In  fee  do  not  bnjiy  a  oor- 
enant  of  title;  Vat  it  is  implied  hy  the  word  ''cMI'*  or  ^'gaTe."  Frati 
V.  Raymond^  228. 

8k  Covenant  Runndvo  with  Land.— A  eovenant  of  seiBin  does  not  ran 
with  the  land.    Lot  y.  Th/omoB,  d5i. 

4.  Action  on  Covenant  of  Seisin.— To  maintain  an  action  on  the  oov- 
enant  of  seisin  it  is  not  necessary  to  prove  an  eviction  or  an  offer  to  re- 
store the  possession.    Id. 

ft.  Sams— Estoppel.— In  this  action  the  plaintiff  is  not  estopped  hy  his 
own  mortgage  of  the  land  suheeqaent  to  the  covenant,  or  a  sale  by  the 
sheriff,  to  say  that  the  defendant,  the  covenantor,  had  no  title.    /dL 
See  Damages,  4;  Deeds,  8;  Lease,  L 

CRIMINAL  LAW. 

L  DBSCBipnoM  of  Foboed  Instbument.— In  an  indictment  for  foigeryt 
alleging  an  instrament  to  be  *'  in  the  words  and  flgares  foUowing^**  a 
strict  recital  is  necessary;  bat  the  number  of  a  bank  bill  and  the  nuu> 
ginal  figares  indicating  its  amonnt,  not  being  parts  of  the  bill,  need 
not  be  set  out  in  the  indictment.  CommonweaUh  v.  Bailey^  3. 

1  DisCHABGE  OF  JUBT  IN  Cbdcinal  Case.— Where  the  defendant  has 
been  pat  on  his  trial  and  the  jary  are  unable  to  agree  upon  a  verdict, 
the  court  can,  in  its  discretion,  even  against  the  consent  of  the  defend- 
ant,  dischaige  the  jury;  and  this  wiU  not  be  a  bar  to  a  trial  before 
another  jury  for  the  same  offense.  8taU  v.  Woodr^,  122. 

8.  DiscHABGE  OF  JuBT  WITHOUT  Pbisoneb's  CONSENT.— After  a  pris- 
oner has  pleaded  to  an  indictment,  and  the  jury  have  been  swom^  and 
evidence  offered,  il  the  prosecution,  without  the  prisoner's  consent, 
withdraw  a  juror  merely  because  they  are  unprepared  with  evidence, 
the  prisoner  cannot  afterward  be  tried  on  the  same  indictment,  and  if 
tried,  it  is  a  good  cause  for  arrest  of  judgment.  Peopfe  v.  BarreU,  23d. 

C  Indictment  fob  Pebjubt— Statino  how  Swobn.— An  indictment 
for  perjury,  which  avers  that  the  defendant  did  "  then  and  there,  in 
due  form  of  law,  take  his  corporal  oath,"  without  stating  that  he  was 
sworn  on  the  gospels,  or  by  uplifted  hand,  is  sufiQciently  certain.  Bes* 
pubUea  V.  NeweU,  381. 

IL  Same — Chaboe,  how  Stated. — An  indictment  for  perjury  at  common 
law,  which  states  that  the  defendant  "did,  voluntarily  and  of  his  own 
free  will  and  accord,  propose  to  puige  himself  upon  oath  of  the  said 
contempt,'*  negativing,  by  express  averments,  the  truth  of  the  oath, 
and  concluding  that  the  defendant  "did  knowingly,  falsely,  wickedly, 
maliciously  and  corruptly  commit  willful  and  corrupt  perjury,"  etc,  is 
good.  Id, 

C  Same — ^Fobm  of  Concluding. — ^An  indictment  concluding  "  contrary 
to  the  act  of  assembly  in  such  case  made,'*  etc.,  where  the  offense  is 
prohibited  by  the  common  law  only,  is  nevertheless  good.  Id. 

7.  Cbiminal  Pbosecution  Babbed  by  Statute.  — Where  a  statute 
directed  "  that  from  and  after  the  passing  of  the  act  no  person  shall 
be  subject  to  prosecution  by  indictment"  for  an  offense  therein  men* 
tioned;  it  was  held  that  this  was  a  bar  to  a  prosecution  for  that  offense, 
commenced  and  prosecuted  to  conviction  before  the  passing  of  the 
statute,  but  in  which  no  judgment  had  been  pronounced.  Commote 
tmaUh  V.  Duoiie,  497. 
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8.  House  Imports  a  Dwellino^bousb  m  Case  of  Absov.— In  an  in* 

dictment  at  common  law  for  anon,  it  ift  not  neoeoary  to  state  that  the 
house  burnt  was  a  dwelling-house,  as  tliis  is  signified  by  the  word 
house;  and  if  upon  the  trial  it  appear  that  it  was  not  a  house  the  sub- 
ject of  arson,  it  is  the  duty  of  the  court  to  direct  the  juiy  to  acquit 
the  prisoner.  OommonweaUh  y.  Posey,  560L 

9.  Conviction  op  One  op  Ssyebal  fob  Riot.— In  an  indictment  for 

a  riot,  if  one  of  several  be  convicted,  and  the  others  are  not  yet  ar- 
rested, he  is  subject  to  punishment^  although  the  others  may  after- 
ward be  acquitted,  because  he  is  estopped  by  the  verdict  to  deny  his 
guilt.    SUUe  V.  Pugh,  621 . 

10.  Defect  in  Indictment.— The  court  will  quash  an  indictment  when 
it  is  plain  no  judgment  can  be  rendered  in  case  of  conviction,  as  where 
no  day  is  stated  as  that  on  which  the  offense  was  committed.  StaU  v. 
Boaeh,  626. 

11.  Criminal  Liabilitt  of  Public  Officeb.— If  a  public  officer  in- 
trusted with  the  exercise  of  definite  powers  for  the  benefit  of  the  oom- 
munity,  wickedly  abuse,  or  fraudulently  exceed  them,  he  is  punish* 
able  by  indictment,  though  no  injurious  effects  result  to  any  individual 
from  his  misconduct.  The  crime  consists  in  the  public  example  in  per- 
verting those  powers  to  the  purposes  of  fraud  and  wrong  which  were 
oommitted  to  him  as  instruments  of  benefit  to  the  citizens,  and  of  safety 
to  their  rights.    StaU  v.  Qlasgow,  629. 

12.  POWEB  OP  8TATB  TO  PUNISH  OFFENSES   AQAINST  UNITED  STATES 

Law. — ^An  indictment  lies  under  a  statute  of  the  state  for  uttering  and 
pnblishing  counterfeited  bills  of  the  branch  bank  of  the  United  States, 
notwithstanding  the  same  offense  is  punishable  by  the  laws  of  the  fed- 
eral goyemment    State  v.  PUman,  649. 

18.  Amending  Indictment.— An  indictment  may  be  amended  by  the 
grand  jury,  with  leave  of  the  court,  at  any  time  before  their  finding  is 
recorded  and  they  have  left  the  court;  and  the  caption  of  an  indict- 
ment may  be  amended  by  the  minutes  of  the  court,  or  by  what  appeals 
on  the  bill  itself,  even  after  conviction  and  alter  motion  in  arrest  for  the 
defect.    StaU  v.  Creight,  656. 

14.  Caption,  Corbection  of.— The  statement  in  an  indictment  that  the 
presentment  of  the  jury  is  *'  upon  their  oaths  "  is  a  part  of  the  captiouf 
and  if  it  has  been  omitted  may  be  inserted  even  after  conviction.    Id, 

Vk  Indictment  fob  iNariNO  to  an  Assault.— One  who  incites  othen 
to  the  commission  of  assault  and  battery,  may  be  indicted  and  pun* 
ished  as  a  principal,  if  the  offense  be  actually  committed,  although  h« 
did  not  otherwise  participate  in  it  Whatsoever  will  make  a  man  ac 
accessory  before  the  fact  in  felony,  will  make  him  a  principal  ii 
treason  petit  larceny  and  misdemeanor.  StaU  v.  Lfprnfrntn,  669. 
See  Evidence,  19;  Judomeicts»  7. 

DAMAGES. 

1.  Amount  Recovebed  beyond  Penalty  in  Bond.— Interest  beyond 

the  penalty  of  a  bond  may  be  recovered  in  the  form  of  damages,  and 
this  even  against  a  surety  on  tiie  bond,    ffarria  v.  CZop,  27. 

2.  Penalty— Liquidated  Damages.— A.  and  B.  entered  into  a  written 

agreement,  by  which  A.  agreed  to  convey  to  B.  seven  hundred  acres  ol 


Digitized  by 


Google 


Index.  733 

land,  thereafter  to  be  appraised,  in  part  payment  of  a  farm,  valned  at 
three  tbotisand  seven  hundred  and  fifty  dollars,  which  B.  agreed  to  sell 
to  A. ;  and  it  was  covenanted  that  in  case  either  party  failed  to  perform, 
the  party  failing  "should  forfeit  and  pay  to  the  party  who  should  fulfill 
the  agreement,  the  sum  of  two  thousand  dollars  as  damages."  It  was 
held,  according  to  the  intention  of  the  parties,  as  gathered  from  the 
whole  agreement,  that  this  sum  should  be  c<msidered  as  a  penalty  and 
not  as  liquidated  damages.    Denma  v.  Oummifu,  160L 

S.  Reooyeby  beyond  Penalty  in  Bond.— Where  the  condition  of  a 
bond  for  the  payment  of  money  is  broken,  interest  may  be  recovered, 
though  it  exceeds  the  penalty  in  the  bond;  and  a  recovery  in  such 
cases  depends  upon  principles  of  law,  and  is  not  subject  to  the  arbi- 
trary discretion  of  a  jury.    Smedes  v.  ffooghtaUng,  250. 

t,  Damages  fob  Bbeach  of  Coyenants  in  Deed.— In  an  acuon  for  a 
breach  of  covenants  of  seisin  and  quiet  enjoyment,  the  measure  of 
damages  in  case  of  eviction  is  the  value  of  the  land  at  the  time  of  sale, 
repreeented  by  the  consideration  paid,  with  interest  thereon,  from  the 
time  the  plaintiff  loses  the  mesne  profits.    Stoats  v.  Ten  Eyek,  254. 

flw  Recoyeby  of  Costs.— The  damages  will  include  the  costs  which  the 
plaintiff  sustained  in  the  action  of  eviction,  but  not  the  costs  of  the 
action  for  mesne  profits.    IcL 

t,  Appobtionment  of  Damages  in  Tbespass.— In  an  action  of  tres- 
pass for  assault  and  battery  against  several  defendants,  who  pleaded 
jointly  not  guilty,  a  verdict  was  found  for  several  damages;  it  was  held 
that  the  jury  may,  in  such  case,  sever  the  damages  and  apportion 
them.    Bevm  v.  Lingttard,  684 

See  Libel,  5;  Shebiffs,  3;  Slandeb,  14. 

DECEIT. 

AcnoN  fob  Deceit. — One  who  makes  false  representations  to  another 
by  words  and  actions,  with  intent  to  deceive  him,  and  the  latter  suffers 
damage  in  consequence,  an  action  on  the  case  will  lie  in  his  favor, 
though  the  defendant  has  no  interest  in  making  such  representations. 
HaH  Y.  TaUmadge^  105. 

DEED& 

1.  When  Deed  begabded  a  Moetgage.— Where  an  agreement  was 
made  between  parties  to  a  conveyance,  that  it  should  be  executed  as  a 
mortgage  deed  to  secure  the  payment  of  a  debt,  and,  by  mistake  and 
accident,  it  was  executed  as  an  absolute  deed,  equity  will  regard  this 
deed  as  a  mortgage.     Wcishbum  v.  MerrUli,  59. 

S.  Deed  Impebfectly  Acknowlegded  no  Eyidencb  of  Notice.— A 
deed  recorded  without  a  proper  probate  is  no  evidence  of  notice  to  sub- 
sequent purchasers.    Simon  v.  Broum,  368. 

%  CONSIDEBATION  IN  Deed.— A  deed,  in  the  body  of  which  no  consider* 
ation  b  expressed,  but  subjoined  to  which  is  a  receipt  by  the  grantoi 
of  "  two  hundred  and  fifty  specie  in  full  of  the  consideration  money,** 
is  sufficient  to  pass  the  land.    Hartley  v.  ATAnulty,  306. 

i.  Time  of  Execution  of  Deed.— The  real  time  of  the  execution  of  s 
deed  may  be  shown  by  parol  testimony  by  either  party.    Oeiu  v.  Odei^ 
r,407. 
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ff.  BUBDEN  OP  Pboof.— When  a  deed  is  antedaied,  the  party  dalming 
under  it  has  the  burden  of  proof  as  to  the  time  of  ita  execution.    Id, 

6L  What  Ck)NSTiTUT£S  a  Deed  of  Bargain  and  Salb.— To  consti- 
tute a  deed  of  bargain  and  sale  there  must  be  a  money  consideration, 
or  general  words  of  consideration,  under  which  a  pecuniary  considera- 
tion may  be  alleged;  other  land  being  stated  as  the  considexation  is 
not  sufficient    CheMyy,  W<Ukini,SQO, 

7.  Same. — If  "divers  good  causes  and  considerations"  are  used  in  the 
deed,  ¥rithout  an  express  reference  to  any  other  consideration,  the 
party  may  aver  what  the  consideration  was,  and  if  this  be  money,  it 
will  make  it  a  deed  of  bargain  and  sale.    Id, 

a.  CovENAMT  TO  STAND  SEISED.— If  the  consideration  is  love,  marriage, 
or  natural  love  and  affection,  the  deed  will  operate  as  a  covenant  to 
stand  seised.    Id, 

».  Deed  to  have  Operation  ip  possiblb.— If  a  deed  will  not  have 
operation  in  one  way,  it  may  operate  in  some  other  way;  and  althoogfa 
a  deed  cannot  operate  as  a  bargain  and  sale,  it  may  operate  as  a  fooff- 
ment    Id, 

See  Ck)yENANTS,  2;  Evidencb,  12, 16w 

DEBiANB. 

Duty  op  One  Bound  to  Deliyer  Propertt.— Where  an  obligation  is 
payable  in  property  on  demand,  and  the  obligor  has  a  known  place  of 
residence  at  the  time  the  contract  is  made,  the  obligee  must,  as  a 
general  rule,  make  demand  at  the  residence  of  the  obligor,  before  he 
can  maintain  an  action;  but  there  are  exceptions  to  this  rule  arising 
from  special  contract,  from  the  debtor  not  having  a  known  place  of  resi- 
dence in  the  state  at  the  time  of  the  contnu^  from  a  subsequent 
change  of  residence,  or  from  other  special  circumstances  or  conaidenk 
tions.    CfhambertY.  Wmn,  713. 

DEVISE. 
See  Will,  7. 

DOWER. 

When  Improvements  not  Subject  to  Dower.— The  owner  of  a  tract 
of  land  sold  it  with  a  mill  thereon.  The  mill  was  subsequently  carried 
away  and  another  built  on  the  same  site.  A  third  mill,  upon  a  more 
extensive  phui,  was  afterward  built  The  vendor's  widow  was  held  to 
be  entitled  to  dower  in  the  land  only,  and  not  in  the  mill.  Braxton  v. 
Coleman^  592. 

ejectmeiSt. 

P06SB8SI0N  AS  A  BAR  TO  RECOVERY.— Actual  possession  under  an  ad- 
verse claim  for  twenty  years  and  upward,  with  a  daim  of  title  in  othet 
lands  forming  a  part  of  the  lot  of  which  actual  possession  is  taken  and 
by  right  of  each  possession,  is  a  bar  to  a  recoveiy  in  ejectment  J*e^ 
mm  T.  Bowefh  193. 

See  Mesne  Profits,  &. 
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EQUITY. 

1.  When  Answer  Conclusive. — The  answer  of  a  respondent  to  a  bill 

in  equity  praying  for  a  disclosure  is  conclusive  upon  the  petitioner  as 
to  the  truth  of  its  statements.     Pollard  v.  Lyman,  63. 

2.  Relief  in  Equity. — Mere  loss  in  a  bargain,  loss  resulting  not  from 

fraud,  nor  the  failure  of  a  warranty,  but  from  bad  calculation  or  the  want 
of  vigilance,  is  not  a  ground  for  relief  in  equity.    Id, 

S.  Same. — Mere  inadequacy  of  consideration,  where  the  stipulated  con- 
sicieration  is  actually  received,  affords  no  ground  of  relief  in  equity.  Id, 

4.  Matters  of  Account. — Although  there  may  be  a  remedy  at  law  in 
matters  of  account,  yet,  if  the  relief  be  doubtful  or  inadequate,  equity 
will  entertain  the  bill,  in  order  the  more  effectually  to  give  relief  gen- 
erally.   Ludlow  V.  Simondf  291 . 

(L  Allowance  foe  Improvements.— Equity  will  not  relieve  against  a 
party  in  possession  under  a  defective  title,  unless  an  allowance  be  made 
for  improvements.     DUworih  v.  Sinderling,  469. 

8.  Issue,  when  Directed. — If  a  bill  in  equity  chaiges  fraud,  and  the 
testimony  be  conflicting  and  unsatisfactory^  an  issue  ought  to  be 
directed,    ffooe  v.  Jifarques$,  570. 

7.  Same. — Where  a  son  had  obtained  a  deed  from  his  father,  for  ninety 
acres  of  land  and  five  slaves,  in  consideration  of  a  certain  sum  and 
maintenance  for  life,  after  which  he  sold  the  land  to  a  third  person* 
who  filed  a  bill  alleging  that  deed  to  have  been  recorded,  but  to  have 
been  subsequently  destroyed,  and  another  substituted  for  it  of  a  differ- 
ent import,  and  the  land  sold  again  by  the  first  donor,  to  a  purchaser, 
with  notice  of  the  plaintiff^s  title,  whose  deed  had  not  been  recorded; 
it  was  held  that  an  issue  should  be  directed  as  to  the  fact  of  substitu- 
tion, and  if  so,  what  were  the  terms  of  the  first  deed.    Id, 

&  Sale  of  Land. — Where  a  tract  of  land  was  sold  as  containing  eleven 
hundred  acres,  more  or  less,  at  a  fixed  price,  and  it  turned  out  that  it 
contained  less  than  the  quantity  stated,  the  purchaser  was  held  not 
entitled  to  relief  in  equity.    Pendleton  v.  Stewart,  583. 

flL  Relief  in  Equity. — A  court  of  equity  will  not  aid  a  party  to  set  up  a 
legal  defense  which  he  could  have  mode,  and  which  he  has  omitted  to 
make  at  the  proper  time  in  an  action  at  law.    Smith  v.  Durrttt,  714 

la  Relief  when  Title  Defective.— Where  the  title  of  the  land  sold 
is  defective,  equity  will,  at  any  time  before  the  conveyance,  enjoin  the 
collection  of  the  purchase-money,  and  set  aside  the  sale  on  equitable 
terms.    Bibb  v.  Prather,  711. 

Bee  Fraud,  3;  Fraudulent  Conveyance,  8;  Specific  Performance,  6L 

ESTOPPEL. 
CONCEALMENT  OF  TITLE.— Where  a  man  stands  by  and  sees  another  pur- 
chasing land  to  which  he  has  a  prior  claim,  and  does  not  disclose  his 
title,  his  concealment  is  a  fraud,  which  will  forfeit  his  title.    Engk  w. 

Bum$,69S. 

See  Covenants,  5. 

EVIDENCE. 
L  In  Trial  for  Forgery.— The  person  whose  instmment  is  alleged  te 
have  been  forged  is  not  a  competent  witness  to  prove  the  foigery,  nn- 
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less  the  instmmeiit  said  to  haye  been  loiged  is  prodneed  at  the  trial 
CommonweaUh  Y.  ffutehinaon,  1. 

%  Ck>LLATBBAL  AoREEMENT. — Where  a  ocmveyanoe  was  made  by  a  dehtoi 
to  his  creditor,  to  sell  the  land  to  satisfy  his  claim,  he  giving  to  the 
debtor  his  note  for  the  estimated  balance  that  might  remain  after  such 
sale,  it  was  held  in  an  action  on  the  note  between  the  parties,  that  evi- 
dence of  a  collateral  parol  agreement  was  admissible  to  show  that  any 
deficiency  arising  from  the  sale  should  be  deducted  from  the  amount  of 
-  the  note.    Lewis  \,  Oray,  21. 

S.  Showing  Mistake. — ^Where,  by  a  mistake,  an  absolute  deed  was  made 
instead  of  a  mortgage,  parol  evidence  is  admissible  to  show  the  mis- 
take.    Waahbum  v.  MerriUs,  59. 

4.  Impeachment  of  Witness. — A  witness  may  be  impeached  by  show- 
ing that  at  the  time  the  facts  sworn  to  occurred  he  was  intoxicated. 
But  the  intoxication  must  be  proved  by  direct  evidence,  or  by  the  acts 
and  conduct  of  tho  witness,  and  not  by  the  quantity  of  spiiitoons 
liquor  he  had  previously  drank.     TuUle  v.  HusuU,  89. 

ft.  CONSPIBACY  to  Defraud.— In  an  action  against  A.,  B.  and  C.  for  a 
conspiracy  to  defraud  such  merchants  and  traders  as  they  might  be 
able  to  impose  on  by  representing  A.,  who  was  insolvent,  as  a  man  ol 
large  property  and  safely  to  be  trusted,  evidence  that  the  defendants 
made  such  representations  to  other  persons  than  the  plaintiff,  in  conse- 
quence of  which  such  persons,  without  the  request  of  the  defendants, 
recommended  A.  to  the  plaintiff,  whereby  the  plaintiff  was  induced  to 
give  him  credit,  is  admissible.    Gardner  v.  PresUm,  91. 

6w  Admiralty  Surveys — Admiralty  surveys  as  to  tho  unseaworthiness 
of  vessels  are  not  evidence  of  ike  facts  stated  in  them,  as  a  party 
wouldlhereby  be  concluded  by  the  testimony  of  persons  whom  he  had 
no  opportunity  to  cross-examine.    AbboU  v.  SeboTf  139. 

7.  Parol  Testimony,  when  Admissible.— Parol  testimony  cannot  be 
received  to  show  that  a  deed  stating  a  course  for  thirty-six  chains  was 
intended  to  express  twenty-nine.    Jaekaon  v.  Bowen,  103. 

&  As  TO  Property  Shipped. — A  letter  from  a  captain  to  his  owner  can- 
not be  received  on  the  part  of  the  owner,  as  evidence  of  the  character 
of  the  property  on  board  unaccompanied  by  invoices  or  bills  of  lading. 
CfroutOlat  v.  £aU,  375. 

0.  HANDWRiTiNa  OF  SUBSCRIBING  WITNESS.— If  a  subscribing  witness 
to  a  will  be  beyond  the  jurisdiction  of  the  court,  his  handwriting  may 
be  proved  as  if  he  were  dead.    Englea  v.  Brurngton,  411. 

10.  Contents  of  Stolen  Instrument.— Upon  the  trial  of  an  indict- 
ment for  stealing  a  bank-note,  bill  obligatory,  etc,  evidence  of  the 
contents  of  the  instrument  may  be  given,  without  showing  a  notice  to 
the  defendant  to  produce  the  originaL  ComnumwcaUh  v.  If^ammger^ 
441. 

IL  Inadmissible  to  Support  Certificate. — Parol  declarations  of  the 
wife  are  inadmissible,  showing  that  she  executed  a  deed  volu^jtarily, 
and  that  if  it  were  not  sufficient,  she  would  execute  and  acknowledge 
it  again,  or  do  any  other  act  to  make  the  deed  good.  Waimm  v.  BdUy^ 
462. 

12.  Deed  inadmissible  in.— A  record  copy  of  a  deed  which  is  not  *«* 
quired  to  be  enrolled,  cannot,  in  general,  be  received  in  evidence;  b*t 
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if  poiseadon  has  been  held  under  it  for  npwaid  of  thirty-nine  or  forty 
yeaiB^  a  certified  copy  may  be  given  in  evidence.  OiUinga  v.  Eall,  502. 
tl  Inadmissiblb  against  Subvey.— The  defendant  cannot  prove  on  hia 
trial  that  the  locations  made  on  the  plats  in  the  cause,  were  not  in  com- 
pliance with  his  instructions  to  the  surveyor.    IcL 

14.  6S17EBAL  Keputation.— General  reputation  and  tradition  in  a  family 

of  the  death  of  one  of  its  members,  and  of  his  having  died  possessed  of 
land,  is  admissible  in  evidence  as  a  part  of  a  chain  of  testimony  to 
prove  relationship  in  an  action  of  ejectment  brought  by  a  member  of 
the  family  claiming  land  by  descent  from  the  deceased.  P€meo<ut  v. 
Addiitm,  521. 

16.  Inadmissible  in  Action  for  Pubchase-money.— In  an  action  for 
the  purchase-money  for  land  sold  and  conveyed,  parol  evidence  cannot 
be  given  by  a  witness  to  show  that  he  was  seised  of  any  part  of  the 
land  conveyed,  in  order  to  rebut  the  claim  and  title  of  the  vendor  to 
any  portion  of  the  land  included  in  the  deed,  or  to  show  that  the  title 
to  any  part  of  the  land  so  conveyed  was  not  in  the  vendor  at  the  time 
of  the  conveyance.    Sharpe  v.  CHbrnm^  529. 

M.  Deed  ^—Neither  the  record  of  enrollment  nor  a  copy  of  a  deed,  not 
directly  by  law  to  be  enrolled,  can  be  admitted  in  evidence.  Cheney  v. 
iroO^  530. 

17.  Pabol,  not  Admissible  to  Explain  Testatob's  Intention.  — 
When  a  will  is  exhibited  for  probate,  if  a  witness  give  additional  tes- 
timony of  parol  declarations  by  the  testator,  for  the  purpose  of  ex- 
plaining the  written  will,  such  testimony  being  without  any  notice 
thereof  to  the  parties  interested  in  the  estate,  ought  not  to  be  recorded, 
nor  afterward  read  in  evidence  in  any  controversy  concerning  the  will 
without  consent  of  partie&    Read  v.  Payne,  550. 

15.  Pkocebdings  in  a  Fobeiqn  Countby,  how  Pboved.— The  pro- 
ceedings in  a  civil  suit  in  a  foreign  country  may  be  proved  by  deposi- 
tions and  testimony  dehors  the  proceedings,  as  for  instance  the  defend- 
ant's own  letters.     Toung  v.  Oregorie,  557. 

19.  Dying  Declabations.— On  an  indictment  for  murder,  the  declara- 
tions of  the  deceased  may  be  received  in  evidence,  but  then  they  must 
be  the  declarations  of  a  dyiug  man-M>f  one  so  near  his  end  Uiat  no 
hope  of  life  remaius — ^for  then  the  solemnity  of  the  occasion  is  a  good 
security  for  his  speaking  the  truth,  as  much  so  as  if  he  were  under  the 
obligation  of  an  oath;  but  if  at  the  time  of  making  the  declarations  he 
had  reasonable  prospects  and  hopes  of  life,  such  declarations  ought 
not  to  be  received.  Therefore,  in  this  case,  declarations  of  the  de- 
ceased were  rejected  made  the  day  after  he  was  wounded,  six  or  seven 
weeks  before  his  death.    State  v.  Moody,  616. 

SQL  Judicial  Notice. — The  civil  divisions  of  the  stato  into  counties,  etc, 
must  be  taken  notice  of  judicially  by  the  court    State  v.  QUugcw,  629. 

2L  Action  fob  Malicious  Pbosecution. — In  an  action  for  malicious 
prosecution,  a  copy  of  the  indictment  duly  certified  is  admissible  in 
evidence,  and  the  original  need  not  be  produced.  Fani  v.  McDatM, 
66a 

I2l  Cboss-Examination  of  Witness. — In  the  cross-examination  of  a 
witness,  a  party  has  a  right  to  stop  him  if  his  answer  relates  to  mat- 
ters which  the  party  who  calls  the  witness  has  no  right  to  introduce  in 
▲tf.  Dso.  Vol.  11—47 
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evidence;  and  the  latter  cannot  insiBt  on  his  folly  answering.    Ofwim 
T.  B<nole»,  660. 

See  DeKDS,  2,  4;  FrAITDULBNT  Ck)NVBTANCB,  8»  4»  5;  iNSVBAKCi; 
20,  23,  27;  SURBTTSHIP,  a. 

EXECUTION. 

Bquttt  op  Redemption  Liable  ra— An  execution  may  be  levied  npon 
an  equity  of  redemption  as  real  estate,  and  the  creditor,  after  having 
the  same  appraised  and  setoff  to  him  according  to  the  statute,  acquires 
all  the  right  of  the  mortgagor  in  the  premises.  PyndermmY,  Browmf  03. 

EXECUTORS  AND  ADMINISTRATOR& 

1.  AcnoN  OP  TBBSPA88  SuRViYES  TO  Administbatoil— An  aetion  ol 
trespass  for  entering  upon  the  land  and  burning  the  mills  of  the  in- 
testate, in  his  lifetime,  survives  to  the  administrator.  Orimoold  v. 
Brawn,  71. 

8.  Purchasing  Trust  Estate.— Where  a  power  is  given  to  an  ezeontor 
to  sell  for  the  benefit  of  a  third  person,  a  purchase  by  the  exeentor 
from  his  ee$hU  que  tnut,  is  not  favored  in  equity,  and  he  cannot  main* 
tain  a  bill  for  spedfic  performance  based  on  such  purchase.  Mumro  v. 
AUaire,  330. 

l  Same.— It  seems  that  a  purchase  by  a  trustee,  who  is  also  a  eaitet  ^im 
inut,  may  be  sustained,  if  it  be  to  save  the  property  from  loss.  Id, 

1  Liability  op,  por  Interest.— An  administrator  is  liable  for  interest 
where  he  has  been  guilty  of  neglect  in  not  putting  out  the  money  ol 
the  intestate,  or  has  made  use  of  it  himself;  and  he  is  bound  to  show 
what  has  been  done  with  the  money  to  avoid  the  conclusion  that  he 
has  made  use  of  it;  but  he  is  not  liable  lor  interest  until  after  twelve 
months  from  the  death  of  Ids  intestate.  Fox  v.  WUeooo^  433. 

FACTOR, 

Lien  op. — Where  an  agent  or  factor  is  intrusted  with  goods  to  sell,  and 
pay  a  debt  of  his  principal  with  the  proceeds,  he  has  only  a  qualified 
property  in  the  goods,  and  his  executors,  after  his  death,  cannot  law- 
fully dispose  of  the  goods,  but  may  retain  them  for  his  lien.  Ottge  v. 
AUiaon,  682. 

FEMES  COVERT. 

See  ACXNOWLEDOHENT,  I;  EVIDENCE,  IL 

FERRIES. 

Franchise— Vesting  and  Forpeiture.— The  franchiae  of  a  ferry  was 
granted  to  one,  bis  heirs  and  assigns,^  so  long  as  he  and  they  should  well 
and  faithfully  keep  the  ferry  accorSxng  to  the  directions  of  the  grant 
It  was  held  that  the  right  to  the  franchise  did  not  vest  until  tlie  grantee 
commences  the  keeping  of  the  ferry;  that  the  right  to  the  franchise  is  for- 
feited by  an  unreasonable  delay  in  putting  the  feny  in  use;  and  that 
the  forfeiture  is  not  excused  by  the  death  of  the  first  grantee  soon  after 
the  grant  and  the  disability  of  his  heir,  no  exception  having  been  mads 
in  the  grant  on  account  of  such  disability.    Clarke  v.  Calloway,  706. 
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fixtures. 

What  mat  bb  RBMoysi>.^Wliere  a  lot  and  itfll-honae  thereon  was  sold 
by  the  sheriff  on  ezeontion,  it  was  held  that  the  pnmps,  cisterns,  iron 
grating  and  door,  distillery  and  horse-mills,  passed  to  the  purchaser, 
hat  not  the  joists,  vats,  buckets,  pickets  and  fossets,  which  were  not 
ized  to  the  freehold.    Kirwan  t.  LaUmr,  619. 

FbRGERT. 
See  Crdonal  Law,  L 

FRAUD. 

L  Ik  Sali  of  Rial  Estatb.— The  plaintiff  was  indneed  to  bay  and 
take  a  warranty  deed  of  certain  lands  from  N.  by  the  fraodoleni  and 
fidse  representations  of  N.  and  others,  who  had  combined  together  foi 
the  porpose  that  N.  had  a  good  title,  and  that  the  lands  were  of  good 
qnalityi  it  was  held  that  an  action  <m  the  case  would  lie  against  all 
the  confederates  for  this  fraad,  on  proof  that  the  title  to  a  part  of  the 
land  was  never  in  N.,  and  that  the  residoe  was  of  no  yalae.  Boitwiek 
T.  Lewi$,  73. 

%  In  Salb.— Thongh  there  be  some  sospidoos  droamstances  attending 
the  parohase  and  transfer  of  property,  yet  if  they  have  been  fairly  sab- 
mitted  to  a  jury,  the  coort  will  not  infer  there  was  any  fraod  so  as  to 
warrant  a  new  triaL    HoUingmoorth  ▼.  Kapkr,  268. 

IL  JuBiSDicnoN  OP  Law  and  Equitt.— Courts  of  equity  and  courts  of 
law  have  concurrent  jurisdiction  in  cases  of  fraud.     White  t.  Jomea,  564. 

4.  At  Law  Patent  Void  fob.— A  court  of  Uw  can  avoid  a  patent  for 

fraud,  but  in  such  case  the  remedy  is  more  effectual  in  a  court  of  equity, 
which,  upon  a  consideration  of  all  the  circumstances,  can  establish 
more  complete  justice  between  the  parties  than  a  court  of  common  law. 
Id. 

5.  In  Rbspbot  to  Quantitt  of  Land  Sold.— Where  a  contract  was  made 

for  the  sale  of  nine  hundred  acres  of  land,  more  or  less,  and  the  tract 
found  to  contain  only  seven  hundred  and  sixty-five  acres,  the  pur- 
chaser wiU  be  relieved  in  equity,  it  appearing  that  the  seller  knew  of 
the  defidency  at  the  time  of  the  sale,  but  did  not  diidoee  it  Beofford 
T.  Hickman^  500. 

C  Bt*Biddino.— Where  a  by*bidder,  under  an  agreement  with  the  owner, 
runs  up  the  price  of  property,  and  it  is  knocked  down  to  him,  he  shall 
hold  the  property  against  such  owner;  because  the  agreement  is  fraud- 
ulent, and  a  party  to  a  fraudulent  agreement,  cannot  allege  that  it  was 
fraudulent,  to  avoid  its  effect     TnmghUm  v.  Johnston,  626. 

7.  Contract  for  Sale  of  Land  Void.— Where  the  vendor  of  a  tract 
of  land  fraudulently  misrepresents  the  location  and  quantity  of  the 
land,  the  contract  of  sale  will  be  rescinded  in  equity.  Daniel  v.  Pogue^ 
708. 

1  As  TO  Quantttt  of  Land.— Where  the  vendor  of  a  tract  of  land  sold 
at  a  certain  price  per  acre,  represented  it  as  containing  a  certain  num* 
her  of  acres,  when  in  fact  it  contained  much  more,  the  vendee  can* 
not  have  set  off  to  him  the  number  of  acres  represented  by  the  vendoi 
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to  be  in  the  tiaet,  bat  the  tnnsaotion  will  be  altogether  leednded  e« 
equitable  tenn&  Id. 
$  H18BSPBESENTATION  IN  Sale  of  Land.  —Where  a  party  purchased 
land  of  another,  which  neither  of  them  liad  never  seen,  the  porchaaer 
taking  the  representations  of  a  third  party  as  to  its  quality  and  loca- 
tion, the  maxim  caveat  fmpUyr  applies,  and  having  taken  no  covenant 
of  warranty  as  to  the  quality  or  location  of  the  land*  the  purchaser 
is  without  remedy,  if  the  quality  orlo^tion  be  not  such  as  represented, 
QiaMiii  V.  Harriaon^  72a 

See  Estoppel,  L 

FRAUDULENT  CONyEYANCB&. 

L  CCHTTBTANOE,  WHEN  NOT.— A  verdict  for  a  laige  sun  of  money  was 
obtained  against  a  debtor;  and  on  the  dvening  of  the  same  day  he  con- 
veyed all  his  property  to  a  trustee  of  his  own  choice  for  the  benefit  ol 
all  his  creditom  The  trustee  lived  at  a  di«tance  of  twenty-three 
miles,  and  did  not  learn  of  the  deed  until  four  days  afterward,  when  he 
gave  his  assent.  The  debtor  continued  in  possession  of  the  furniture 
and  goods  the  next  day  and  part  of  the  following  day,  when  they  were 
levied  on  at  the  suit  of  a  creditor.  The  title  deeds  of  the  real  estate 
also  remained  in  the  possession  of  the  grantor  ixxr  a  period  of  nearly  two 
months.  It  was  held  that  the  deed  was  valid  and  took  effect  frcMn  its 
execution.     WiU  v.  Franklin,  474. 

1  Schedule  of  Pbopebtt  Gomveyed.  —  The  want  of  a  schedule  of 
property  conveyed  by  a  general  assignment  for  the  benefit  of  creditoit 
is  a  circumstance  proper  to  be  taken  into  consideration,  but  is  not  in 
itself  conclusive  evidence  of  frand.    Id, 

a.  Declaration  of  Pasties  to.— Where  a  conveyance  is  impeached  for 
fraud  as  to  creditors,  the  declarationa  of  the  parties  to  it  at  the  time 
of  its  execution  are  inadmissible  to  show  that  it  was  not  made  with  a 
fraudulent  intent  Oruder  v.  Bowies,  665.  v 

4  EviDEKCB  Showing. — ^Although  a  voluntary  conveyance  may  be  valid^ 
yet  where  there  are  other  circumstances  of  a  frandulent  intention,  the 
deed  being  voluntPiry  and  gratuitous,  and  the  donor  being  in  debt»  it  is 
evidence  to  show  an  intent  to  'defraud  creditors;  and  a  deed  of  convey- 
ance made  with  the  design  to  defraud  one  creditor  is  void  as  to  every 
other  creditor.  Id» 

i.  Pboof  of. — ^Direct  proof  of  a  combination  in  a  conveyance  to  defraud 
creditors,  cannot,  in  general,  be  expected;  but  from  all  the  circum- 
stances attending  the  transaction,  the  court  may  infer  the  conveyanoe 
to  be  fraudulent  Bradley  v.  Bt^ford,  708. 

C  What  (^nveyance  Fbauduleht.— A  conveyance  of  all  the  vendor^s 
property  and  choees  in  action,  especially  when  secretly  made*  will  be 
considered  fraudulent  as  to  creditors.  I<L 

7.  Ceedibiltty  of  Parties  as  to  Indebtedness.— The  vendee  in  a 
conveyance  purporting  to  be  made  to  secure  his  debt,  having  permitted 
the  vendor  to  assert  in  his  presence  that  there  was  nothing  due  hira, 
without  contradicting  him,  destroys  the  credibility  of  the  answers  of 
the  vendor  and  vendee  to  a  bill,  where  they  assert  the  A^HftiKjir  ii 
nich  indebtedness.  Id. 
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H  Rblbf  on  SKTTnio  ASIDE. — ^UpoQ  setliiig  Mlde  m  fraaduiiBnt  coiiTey* 
aoee,  the  Tandee  will  be  pennitted  to  show  the  real  amonnt  due  him 
from  the  Tender,  and  to  share  pro  rata  in  the  prooeedeof  the  property} 
npon  condition,  however,  that  he  first  surrenders  all  property  which 
has  come  into  his  possession  under  the  couTeyance.  Id, 

GENERAL  AVERAGE. 

L  Ck>NTRI6UTI0N  FOB  DAMAGE  TO  PeBISHABLB  ABTICLBS.— All  dam* 
age  directly  resulting  from  a  jettison  should  be  contributed  for,  though 
it  happen  to  articles  described  as  perishable,  and  which  remain  in 
specie.     Maggrath  v.  Church,  173. 

1  LiABiLiTT  OP  Freight  fob  Ck>NTBiBUTiON.— The  freight  actually 
gained  or  earned  at  the  time  a  voyage  is  broken  up,  should  be  the  basis 
for  estimating  a  rule  of  contribution.    Id. 

t.  What  Subject  To. — ^Wages  and  provisions  necessary  for  the  support 
of  the  crew  during  the  detention  <rf  a  vessel  captured  and  carried  in 
for  adjudication,  are  properly  subjects  of  general  average.  Xeoven- 
worth  V.  DelafiM,  201. 

4  Freight,  Estimation  of,  m  Case  of  Capture.— If  a  vessel  be  cap- 
tured during  her  voyage,  the  freight  wHl  be  chargeable  up  to  the  day 
of  such  capture,  in  a  settlement  of  proportion  for  general  average.  Id. 

B^  Amount  on  which  Calculated. — ^The  amount  on  which  a  general 
average,  in  case  of  capture,  is  to  be  calculated,  is  the  first  cost  or  in* 
voice  price  of  the  cargo,  and  charges  at  the  port  of  departure;  on  the 
vessel,  four-fifths  of  its  value  at  the  same  ph^e;  and  on  the  freight  at 
one-half  agreed  to  be  paid.    Id, 

1  Wages  and  Pboyisioks  Subjects  of.— Where  a  vessel  in  conse> 
quence  of  damages  was  obliged  to  seek  a  port  of  safety  in  order  to 
lefit,  the  wages  and  provisions  from  the  moment  of  bearing  away  to  the 
period  of  setting  out  again  on  her  original  voyage  constitute  a  subject 
of  general  average,  the  proportion  of  which  may  be  recovered  in  an 
action  of  astumpsU,  by  the  owners  of  the  ship  against  the  proprietosB 
of  the  cargo;  and  consequently  it  is  a  charge  for  which  the  insurers  on 
the  cargo  are  liable.     WaUlen  v.  Le  Scy^  236. 

IMPROVEMENTS. 

Allowance  fob,  bt  Occupant  of  Land^A  eona/iie  occupant  of  land, 
believing  himself  the  owner,  is  entitled  to  be  paid  the  enhanced  value 
of  the  land,  by  reason  of  his  improvements  made  after,  as  well  as  be- 
fore, the  commencement  of  an  action  by  which  he  was  evicted,  and  he 
is  liable  for  rente  and  profits  from  the  time  that  he  had  notice  of  the 
adverse  claim.     WhUUdge  v.  WaU,  721. 

See  DowEB,  1;  Equitt,  ff. 

INDICTMENT. 
See  Cbiminal  Law,  1,  6, 10^  18»  14 

INSURANCE— MARINE. 

t  CoNSTBUcnoN  OF  WoBDS  "AT  AND  fbom"  IN  PoucT.- The  words 
''at  and  from  '  in  a  policy  on  goods,  means  from  the  time  the  goods 
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are  laden  on  board  the  yeseel;  but  appUed  to  a  ahip,  they  mean  the 
period  of  her  stay  in  the  port  from  the  time  of  her  arriraL  Patriek  t. 
.  Lvdhw,  130. 

L  Deviation. — ^The  master  of  a  vessel  received  informati<m  that  French 
privateers  were  cmising  in  the  windward  passage,  and  in  the  nsoal 
route  from  Surinam,  he,  therefore,  determined  to  take  the  leeward  pas- 
sage, and  touched  at  Demarara  to  take  the  protection  of  a  British  con- 
voy then  about  to  sail;  but  a  few  hours  after  his  arrival  there,  the  vessel 
was  driven  to  sea  in  a  gale  of  wind  and  afterward  continued  her  voyage 
without  convoy,  and  was  captured  by  a  French  privateer.  This  was 
held  not  to  be  a  deviation,  as  the  master  had  acted  bonaJuU,  and  with 
the  sole  view  of  avoiding  danger,  and  to  seek  the  safest  course  home.    Id, 

8.  On  Profits. — ^A  policy  on  profits  on  goods  is  a  valid  policy,  and  the  in- 
sured may  recover  a  total  or  an  average  loss,  according  as  the  loss  of 
the  goods  is  total  or  partial    AbhoU  v.  Sebor,  139. 

1  Total  or  Partial  Loss.— It  seems  that  the  proper  rule  to  ascertain 
whether  there  is  a  total  or  partial  loss  of  profits,  is  to  determine 
whether  more  or  less  than  one-half  in  value  of  the  subject  has  been 
lost    Id. 

(L  Partial  Loss  Only.— Where  the  assured,  after  an  abandonment,  af- 
firmed a  purchase  of  the  ship  by  the  master  for  the  benefit  of  the  as- 
sured, it  is  a  waiver  of  the  abandonment,  and  the  assured  is  entitled  to 
recover  for  a  partial  loss  only.    Id, 

C  PSRISRARLB  ARTICLES. — Where  articles  are  included  in  a  memoran- 
dum as  perishable,  they  must  be  completely  destroyed  before  the  in- 
sured can  recover  as  for  a  total  losa    Maggrath  v.  Ohureh,  173. 

7.  Insurer  Liable  in  First  Instance  for  Contribution.— An  in- 
sured may  recover  the  contributory  share  due  him  for  loss  by  jettison 
in  the  first  instance  from  the  insurer,  before  resorting  to  thoee  entitled 
to  contribute.    Id, 

a  Risks  Covered  bt  General  Pouct.— A  general  policy,  unaccom- 
panied with  any  warranty,  covers  war  risks  of  all  kinds  and  of  all 
countries.  Under  such  circumstanoes  a  false  clearance  is  immaterial* 
when  the  vessel  actually  sailed  on  the  voyage  intended,  and  the  as- 
sured is  not  bound  to  disclose  it    SamewaU  v.  Church,  180L 

0.  Seaworthiness. — Seaworthiness  is  always  implied  in  a  policy  of  insur- 
ance, and  b  not  at  the  risk  of  the  insurer.    Id, 

10.  What  Constitutes  Loss  of  Votaoe.— If  a  vessel  be  rendered,  by 
the  perils  against  which  she  is  insured,  unable  to  proceed  with  ha 
original  cargo,  it  b  a  loss  of  the  voyage,  though  she  may  be  capable  ol 
performing  it  with  a  lighter  caigo.    Abbott  v.  Broome,  187. 

11.  Abandonment. — When  a  vessel  cannot  be  repaired  for  half  her  value, 
the  insured  b  entitled  to  make  an  abandonment    Id, 

I2>  Waiver  of  Abandonment.— If  a  vessel  be  duly  abandoned,  and  the 
abandonment  refused,  and  a  sole  be  made  for  the  benefit  of  all  con- 
cerned, under  an  admiralty  order  adjudging  her  not  worth  repairing, 
and  she  purchased  by  the  supercargo,  a  part  owner,  it  b  no  waiver  of 
the  abandonment,  notwithstanding  on  her  arrival  home  she  b  sold  at 
auction  by  the  insured  for  more  than  she  cost,  and  he,  at  the  time  ol 
action  brought,  has  the  proceeds  in  hb  hands;  and  he  b  not  obliges  te 
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make  » tender  of  her  to  the  underwriter  when  ehe  arrivee^  nor  of  her 
proceeds  after  the  Bale.    ItL 

18.  What  Considered  a  Loss  within  PoLiCY.^If  a  ▼eeael  he  obliged 
to  pat  into  port  from  neoeeaity,  and  a  pestilential  disorder  break  oat 
which  disables  her  crew  and  renders  it  impossihle  for  her  to  porsae  her 
Toyage,  it  is  a  loss  within  the  perils  of  a  policy.  WiUiamM  v.  SmUh, 
209.  • 

14.  What  Constitutes  a  Blockade.— To  constitate  a  blockade,  as  af- 
fecting a  policy  of  insorance,  there  mast  be  an'  actual  existing  force 
before  the  port  at  the  time  it  is  entered.  The  ankmu  reveritndi  of  the 
blockading  fleet  does  not  continae  the  blockade,  nor  is  the  entry  of  a 
neatral,  after  being  notified,  a  breach  of  his  neutrality,  if  the  blocked* 
ing  force  be  not  before  the  port    ItL 

1&  POUCY  ON  Fbeight.— A  Talued  policy  on  freight  was  stated  to  be  "at 
and  from"  one  port  to  another,  and  "at  and  from  thence  "  back  to  the 
original  port,  and  a  premium  was  demanded  double  that  which  was  de- 
manded for  the  outward  Toyage;  it  was  held  that  freight  to  the  full 
amount  of  the  valuation  was  covered  on  each  voyage,  and  the  insured 
on  a  capture  on  a  return  voyage  entitled  to  recover  the  full  amount  of 
his  policy,  without  making  any  deduction  for  the  freight  received  on 
the  outward  risk.    I>dvyy.  ffaUeU,  24L 

IC  Valtted  Poucy,  when  Attaches.— On  a  valued  policy  on  freight, 
if  there  be  an  inchoate  right  to  some,  and  the  transactbn  UmaJUU^  the 
value  cannot  be  inquired  into.    Id. 

17.  Rights  op  an  Insubed  on  Vessel  and  Freight.— If  a  ship-owner 
have  his  vessel  and  freight  insured  with  two  different  underwriters,  and 
on  a  capture  abandon  first  to  those  on  the  vessel,  and  then  to  those  on 
the  freight,  taking  afterward  fifty  per  cent  of  lus  claim  on  the  under- 
writers on  the  vessel,  and  in  payment  of  the  other  fifty  an  assignment 
of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive  the  freight 
which  they  would  have  been  entitled  to,  and  to  recover  from  the  in- 
surers of  the  freight  the  full  amount  of  his  policy,  deducting  the  pro 
rata  freight  earned  previous  to  the  abandonment  on  the  voyage  on  which 
captured.    Id, 

ih.  Poucy  on  FREiOHt— Amount  Recovered.— Under  an  open  policy 
on  freight,  the  gross  amount  is  on  a  total  loss,  the  amount  to  be  recov- 
ered, without  being  subject  to  a  deduction  for  expenses  of  wages  and 
provisions.    SUveiuv,  CoUaManlfu,  Co.t2Al, 

lA  Expenses  During  Embargo.- The  charterer  of  a  ship  at  so  much 
per  month  cannot,  on  an  insurance  on  his  cargo,  recover  expenses  occa- 
sioned daring  an  embargo;  such  not  being  the  subject  of  a  genera] 
average  and  not  embraced  by  the  terms  of  the  policy.  Ptimy  v.  N.  T. 
In$.  Co.,  260. 

la  Evidence  to  Control  Poucy.— A  policy  of  insurance  may  be  ex- 
plained and  controlled  by  the  written  application  to  make  the  insurance. 
NorrisY.  Ins,  qf.  K  A.,  860. 

81.  Risk  Assumed  by  Insurer— To  subject  an  insurer  to  a  loss,  the  risk 
run  must  correspond  with  that  understood  and  intended  to  be  run  at 
the  time  of  subscribing  the  policy.    Id, 

1&  Insurer  Bound  by  Usage.— An  insurer  is  bound  to  inform  himsell 
of  a  general  and  well  established  usage  of  trade.    Id, 
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^  Captain's  Pbotbst— A  captain's  protest  may  l>e  received  as  evidence 
in  an  action  on  a  policy  of  insnrance.    CrouatikU  v.  Ball,  375. 

24.  B£OKBB  AOENT  FOB  BOTH  Pabties.— A  broker  on  effecting  a  policy 
is  agent  of  both  parties,  and  notice  of  abandonment  to  him  is  sufficient 
to  charge  the  indorser.    Id, 

25.  Duration  and  Extent  of  Pouct.  —  Policies  efifected  in  time  of 
4peace  continue  though  a  war  breaks  out;  the  insured  however,  must 

not  do  auything  to  add  to  the  risk  of  the  insurer.    Id. 

S6b  Babratry  of  Master. — On  a  declaration  stating  a  loss  by  capture, 
there  can  be  no  rocovery  on  the  barratry  of  the  master,  and  whero  in  a 
si>ocia)  verdict  the  jury  have  found  certain  misconduct  of  the  master, 
the  court  will  not  infer  that  the  risk  of  the  insurer  was  increased 
thereby.    Id, 

S7.  Marine  Protest  Evidence— A  protest  made  in  Philadelphia,  where 
both  the  insurer  and  insured  resided,  and  without  notice  to  the  insured, 
was  held  to  be  evidence  in  an  action  between  those  parties  to  show  the 
necessity  of  a  deviation.    Proton  v.  Oirard,  400. 

tS.  Proof  as  to  Seawobthinbss.— A  vessel  insured  mnst  be  in  all  re- 
spects fit  for  the  trade  wherein  she  is  employed;  and  generally  the 
proof  lies  on  the  insured;  but  where  it  appears  that  the  loss  may  be 
fturly  imputed  to  sea  damage  or  other  misfortune,  the  proof  lies  on 
the  insurer,  if  he  defends  himself  on  the  ground  of  unseaworthiness. 
Id, 

29l  When  Risk  Begins. — Upon  an  insurance  "at  and  from"  a  foreign 
port  the  risk  commences  as  soon  as  the  vessel  has  been  safely  moored 
•    twenty-four  houn  after  her  arrival  at  port.    Oarriguea  v.  Coxe,  4ddL 

SOL  Seawobthiness. — Upon  an  insurance  "at  and  from "  a  warranty  of 
seaworthiness  must  be  referred  to  the  commencement  of  the  risk;  and 
if  between  that  time  and  the  time  of  sailing  she  beoomes  unfit  for  sea, 
without  the  fault  of  the  insured,  and  is  afterward  lost  by  the  perils  of 
the  sea,  the  insured  can  recover.    Jd, 

8L  Pebil  within  Poucv.— -A  leak  occasioned  by  rats«  without  the  neg- 
lect of  the  captain,  is  a  peril  within  the  policy.    Id, 

82.  Obugation  of  Insubed.— The  insured  is  not  bound  to  anticipate  a 
capture  and  condemnation  in  violation  of  the  law  of  nations^  and  is 
under  no  obligation  to  communicate  facts  and  circumstances  from  which 
such  capture  and  condemnation  might  be  apprehended,  unless  they  are 
such  as  to  create  so  general  an  impression  of  danger  as  must  Mihance 
the  premium  of  insurance;  but  a  knowledge  of  facts  and  ciroum« 
stances  of  the  latter  description  is  not  to  be  presumed  against  the  in- 
sured; and  although  he  may  be  aware  that  certain  circumstances  may 
become  ground  of  condemnation,  in  violation  of  the  law  of  nations, 
there  is  no  implied  warranty  that  they  do  not  exist  in  relation  to  the 
property  insured.    Jfarsh  v.  Muir,  648. 

88b  Bbeach  of  Blockade  to  Invaudate.— A  mere  intention  to  enter 
a  blockaded  port,  without  any  actual  attempt  after  being  warned  cS, 
is  no  breach  of  the  blockade,  and  no  cause  for  condemnation,  either  by 
international  law  or  by  the  treaty  between  the  United  States  and 
Great  Britain;  and  it  was  held  that  where  an  American  vessel  and 
cargo  were  condemned  by  a  British  court  of  admiralty,  for  persisting  in 
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•a  intaiitioii  to  enter  m  blockaded  port,  that  the  condemnation  wan 
illegal,  and  the  InaoreiB  were  liable.     WUUanutmr.  Tmmo,  654. 

M.  BlAWOBTHlNBaa— Where  a  yewel  the  day  after  lailing  springe  a  leak, 
which  increases  to  each  a  degree  as  to  compel  her  to  seek  a  port  of 
safety  without  having  encountered  any  gale,  or  sustained  any  damage 
from  the  dangers  of  the  sea,  she  must  have  been  presumed  to  hare 
been  imf»eaworthy  at  the  time  she  sailed,  and  the  insurers  are  dis- 
charged     WaXUuie  y.  Dt  Pau,  662. 

8&  Abandonment,  bight  of.— ''Where  a  policy  provided  that  no  aban- 
donment of  the  neutral  property  hereby  insured  shall  take  place  in 
case  of  capture  or  detention  by  the  British,  until  it  be  condemned,  and 
the  proceedings  of  the  court  and  sentence  of  condemnation  produced 
to  substantiate  the  loss;  and  in  case  of  capture  or  detention  by  any 
other  power,  the  like  document  shall  be  produced  until  satisfactory 
reasons  can  be  given  that  they  cannot  be  obtained:"  it  was  held  that 
the  right  to  abandon  for  a  capture  was  restrained  until  after  condenma- 
tion,  whether  the  capture  were  by  another  power  or  by  the  British. 
De  Peau  v.  RusaeU,  676. 

86.  Samb.— Although  there  is  no  restriction  in  the  policy,  the  insured  can- 
not abandon  for  a  capture,  if,  before  giving  notice  of  abandonment,  he 
received  intelligence  that  the  vessel  has  been  released,  and  has  pro- 
ceeded on  her  voyage,  /(i. 

yj*  Same. — The  insured  cannot  abandon  on  the  ground  that  the  voyage 
has  been  defeated  by  a  capture  after  intelligence  that  the  vessel  has 
been  released,  and  has  arrived  in  safety  at  her  destined  port;  and 
when  it  does  not  appear  that  the  extent  of  the  loss  on  the  voyage  is 
such  as  to  justify  an  abandonment,  as  in  case  of  a  total  Ices.  Id, 

tC.  Pbbils  Insubed  Against. — ^An  extraordinary  duty  laid  on  the  goods 
in  the  destined  port,  between  the  capture  of  the  vessel  and  her  release 
and  arrival  there,  is  not  covered  by  the  danse  insuring  against  "all 
unavoidable  perils,  losses  and  misfortunes  to  the  damage  of  the  goods.** 
Id. 

VL  Intebest  on  Amount  of  Avebage.— Interest  is  not  recoverable  on 
the  amount  of  an  average,  which  was  admitted  by  the  underwriten» 
where  the  insured  insisted  on  a  right  to  abandon  and  recover  for  a 
total  loss.  Id. 

40.  MiSBEPBESENTATlON  AND  CONCEALMENT. —A  policy  of  insurance 
was  effected  upon  a  vessel  represented  to  be  American,  and  furnished 
with  American  papers,  but  in  reality  owned  by  Spanish  subjects, 
which  fa  H  was  not  disdosed  to  the  insurers.  The  policy  was  held 
void  fron  the  beginning,  on  the  ground  both  of  misrepresentation  and 
concealment;  and  the  insured  cannot  recover,  whether  the  loss  were 
caused  by  the  misrepresentation,  or  concealment,  or  otherwise.  PWm 
V.  Dt  Pea^%  68a 

INTEREST. 

L  Rule  as  to. — It  is  now  a  settled  rule  that  interest  is  recoverable  for 
money  lent  and  advanced.  Dilworth  v.  SinderUng,  469. 

t.  When  AoCBUES.~Where  money  is  payable  on  demand,  interest  does 
not  accrue  until  a  demand  is  made;  when  no  time  is  mentioned  the 
money  is  payable  immediately  without  a  demand,  and  interest  accrues 
immediately.  Freeland  v.  Edvfards,  620. 
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IL  Rule  as  to  Calculation  of.— In  equity,  m  a  general  rale,  intereii 
npon  interest  is  never  allowed.  However,  when  the  sum  is  asoestained 
and  the  annual  pa3mient  of  it  forms  part  of  the  contract,  where  it  is  so 
specific  that  an  action  of  deht  may  he  sustained,  and  interest  recor- 
ered  hy  way  of  damages  for  the  detention,  and  particularly  where  the 
payment  of  the  principal  sum  is  postponed  to  a  very  distant  period, 
upon  the  faith  of  the  regular  and  punctual  discharge  of  the  interest, 
interest  upon  interest  ought  to  he  allowed.  Ke/mon  v.  Dkk6n$t  642. 
See  EXBCUTOBS,  4;  Tbustees,  1. 

JOINT-TENANCY. 

BsvsEAHCB  OP.— A  mortgage  executed  by  two  out  of  three  joini-teiianti 
is  a  sevefanoe  of  the  joint-tenancy.    8iimp$Qm  t.  Ammom^  426. 
See  Mbsns  Pbofitb,  1. 

JUDOMENT& 

L  Effect  of.  Obtained  in  Anotheb  Statb.~A  judgment  recovered 
in  one  state  is  not  conclusive  evidence  of  a  deht  in  an  action  brou^t 
on  such  judgment  in  another  state,  hut  in  the  latter  the  inquiry  may 
be  made  whether  t)ie  court  in  the  former  state  had  properly  jurisdiction 
of  the  defendant.    Bartkt  v.  KnigJU,  30. 

1  Constxtutional  Provision.— Although  the  mode  of  authenticating 
such  judgments  has  been  provided  for  by  the  act  of  congress,  pursuant 
to  the  constitution,  yet  the  effect  of  such  authentication  is  not  declared* 
by  the  act    Id, 

5.  Of  A  Foreign  Court  of  Admiralty.— The  sentence  of  a  foreign 

court  of  admiralty  is  conclusive,  and  cannot  be  impeached  elsewhere 
until  it  is  regularly  set  aside  in  the  country  where  it  was  delivered. 
Stewart  v.  Warner,  61. 

4  Same. — As  between  insurer  and  insured,  the  decree  of  a  foreign  court  of 
admiralty  is  conclusive  only  where  warranties  are  inserted  in  the  pol- 
icies.   CroutiUat  v.  BaU,  375. 

A.  Void  for  Uncertainty.— Where  the  plaintiff  in  ejectment  locates  his 
claim  on  the  plats  in  two  ways,  and  there  is  a  general  verdict  and 
judgment  rendered  thereon,  such  judgment  is  void  for  uncertainty. 
QUtmgB  v.  HaU,  502. 

6.  Sentence  of  Foreign  Admiralty  Court.— A  sentence  of  condem- 

nation by  a  foreign  court  of  admiralty,  which  appears  on  the  face  of 
the  proceediDgs  to  have  been  founded  on  facts  which  do  not  warrant 
the  judgment,  is  not  conclusive  of  the  legality  of  the  condemnation, 
in  a  question  between  the  insured  and  the  underwriters.  WUUamKm 
V.  Tunno^  654. 

7.  Arrest  of. — Judgment  can  be  arrested  only  for  defects  appearing  on 

the  record;  and  an  objection  which  must  be  establifthed  by  extrinsis 
proof,  as  that  the  amendment  of  a  defect  in  an  indictment  was  mads 
after  bill  found,  is  not  a  good  groimd  for  a  motion  in  arrest.  8taU  v. 
Crtighi,  656. 

JURISDICTION. 
See  Criminal  Law,  12. 
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^     JURY. 

L  Challengb  to  the  Abrat.  —  A  challenge  to  the  amy  of  the  panel 
will  not  be  allowed  for  the  reason  that  the  clerk  who  iseued  the  war- 
rants to  the  •constables  to  summon  the  jury  is  a  party  to  the  action. 
HaH  V.  TaUmadg;  lOS. 

S.  IlvsTBUcnoN  TO.  —  The  court  may  properly  instruct  the  jury  on  the 
legal  effect  of  a  certain  instrument,  without  violating  the  rule  that  an 
instruction  shall  not  be  given  on  the  weight  of  evidence.  Atutin  v. 
Biehardton,  543. 

a.  "Good  and  Lawful  Men."— The  words  "good  and  lawful  men"  in 
the  caption  of  an  indictment,  inquest,  etc,  mean  freeholders.  SkUey, 
OUuffow,  629. 

4  Right  of  Tbial  bt.— A  statute  providing  that  upon  the  afiOrmance  of 
a  judgment  in  the  coiurt  of  appeals,  judgment  shall  be  given  by  that 
court  against  a  surety  on  a  supersedeas  bond,  is  unconstitutional,  in 
that  it  deprives  the  surety  of  a  ri^t  of  trial  by  jury  in  a  case  where 
it  existed  before  the  adoption  of  the  constitution.  CfuUhn  v.  BawUoart, 

7oa 

See  Cbdcinal  Law,  2, 8. 

LEASE. 
Covenants  in.— Where  a  mill  and  premises  were  leased,  and  the  lessee 
covenanted  to  leave  it  in  repair,  and  the  mill  during  the  lease  is  carried 
off  by  ice,  it  was  held  that  the  lessee  was  bound  to  pay  the  rent,  and 
to  perform  the  covenants  including  the  covenant  to  repair.  Bos$  v 
Overton,  65% 

LIBEL. 

L  Jubtifioation.^To  chaige  a  counselor  at  law  with  offering  himself  as 
a  witness,  in  order  to  divulge  the  secrets  of  his  client,  is  libelous,  and 
it  is  no  justification  that  he  dlBclosed  matters  communicated  to  him 
by  his  client  which  had  no  relation  or  pertinency  to  the  cause  in  which 
he  was  engaged.    Biggs  v.  DermUton,  145. 

1  Samk. — To  chaige  a  commissioner  of  bankruptcy  with  being  a  misan- 
thropist, ^  violent  partisan,  stripping  the  unfortunate  debtors  of  eveiy 
cent,  and  then  depriving  them  of  the  benefit  of  the  act,  is  libelous;  and 
the  defendant,  to  make  out  a  justification  of  the  charge,  must  show 
that  the  plaintiff  as  commissioner  perverted  the  law  to  such  oppressive 
purposes.    Id, 

IL  Changb  of  Vekue. — In  an  action  for  a  libel,  the  court  will  not,  upon 
the  common  affidavit,  change  the  venue  firom  the  county  in  which  the 
libel  was  drcnlated  to  that  in  which  it  was  printed  and  first  published. 
CHtUon  V.  CrosweU,  235. 

L  Publication  of. — ^DiBtributing  papen  containing  libelous  matter,  and 
the  fact  of  the  clerk  of  the  printer  receiving  payment  for  them,  is  evi- 
dence of  the  publication  of  the  libeL    Bespubliea  v.  Davis,  366. 

§k  Mitigation  of  Damages. — In  an  action  for  libel  against  the  printer 
of  a  newspaper,  it  is  not  a  justification  in  law  that  the  publication  was 
made  at  the  instance  of  a  person  whose  name  was  given  at  the  time, 
and  who  paid  for  it  in  the  usual  course  of  business,  though  it  may  ge 
in  mitigation  of  damages.    BuMe  v.  Jfeutr,  393. 
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6.  Privileged  Pubucation.— The  pablication  of  the  troth  from  good 
motives  and  for  justifiable  ends,  though  it  reflect  on  the  goremment 
or  its  magistrates,  does  not  constitute  a  libel;  but  it  is  otherwiBeVhen 
done  with  an  evil  intent.    EespubUea  v.  Demiie,  402, 

LIEN. 
Equitable  Lien. — ^A  person  obtained  the  indorsement  of  another  by 
promising  in  a  letter  to  give  him  a  bill  of  sale  on  certain  personal 
property  as  security;  before  giving  the  bill  of  sale  he  died,  and  the  in- 
dorser  was  obliged  to  pay  the  note.  It  was  held  that  the  indorser  was 
entitled  to  an  equitable  lien  on  the  property  in  preference  to  other 
creditors.    Bead  v.  OaiUard,  698. 

See  Factob,  1. 

MALICIOUS  PROSECQTION. 

1.  Malicious  Prosecution.— An  action  of  malicious  proeeootion  win  lie 
where  the  criminal  prosecution  was  commenced,  although  no  indict- 
ment was  preferred.    SJioek  v.  McChemey,  416. 

S.  Want  of  Probable  Cause.— In  an  action  for  a  malicious  prosecutioD 
the  declaration  must  aver  the  want  of  probable  cause,  and  even  the 
allegation  of  the  want  of  1^^  or  justifiable  cause  will  not  be  suffi- 
cient, and  the  declaration  is  fatal  even  after  verdict  7<mng  v.  Ghregorie, 
666. 

t,  Pleading  Probable  Cause.— Probable  cause  is  not  admissible  in  evi- 
dence under  the  general  issue,  in  an  action  for  malicious  proeecatiooy 
but  must  be  specially  pleaded.    Fant  v.  McDamd,  660L 
See  EviDENCBt  2L 

MANDAMUS. 

1.  Return  to. — In  a  return  to  a  mandamus  the  same  certainty  is  required 
as  in  declarations  and  pleadings,  and  nothing  can  be  supplied  by  in- 
tendment or  inference.    Broaku  v.  BenUer^  534 

8.  Facts  stated  in  Return.— The  facts  stated  in  a  return  to  a  mando' 
mua  are  supposed  to  be  true,  and  are  not  traversable;  if  they  are  false, 
the  remedy  is  by  action  against  the  person  making  the  return.    Id. 

l  To  Perform  a  Public  Duty.— Where  a  duty  to  erect  a  bridge  was 
imposed  upon  the  county  court  by  statute,  a  mamdamiis  is  the  proper 
remedy  to  compel  that  court  to  erect  a  bridge  across  a  publio  road. 
BranderY.  Justices^  606. 

MESNE  PROFITS. 

L  Recovery  against  Joint-tenant.— Joint-tenants  or  tenants  in  com- 
mon recovering  in  ejectment  are  bound  to  obtain  possession  under  the 
proper  writ  or  otherwise;  and  in  case  they  neglect  to  do  so,  they  will 
be  limited  to  a  recovery  of  mesne  profits  to  a  reasonable  time  after 
judgment,  which  in  this  case  was  held  to  be  a  month.  Hare  v.  JVnyi 
858. 

1  Extent  of  Recovery  of.— If  the  plaintiff  can  prove  that  his  title 
accrued  before  the  time  of  the  demise  laid  in  the  action  of  ejectment^ 
and  that  the  defendant  had  a  longer  possession,  he  may  recover  the  ante- 
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cedent  profitsi  but  in  that  case,  the  defendant  can  oontrorert  kii  liUeu 
Wed  V.  ffughe»,  539. 
&  Liability  of  DEFSKDAirr.  —  From  the  time  of  the  demise  nntil  the 
plaintifif  is  put  in  possession,  the  defendant  is  aconntable  for  the  profita. 
If  another  person  enters  into  possession  during  the  time  the  ejectment 
is  pending,  the  defendant  is  still  answerable,  for  it  will  be  presumed 
the  entry  is  made  by  defendant's  consent:  but  if  the  defendant  can  proTe 
that  the  plaintiff  himself  receiTed  the  profits,  he  is  not  then  liable  for 
such  profits.    I<L 

4.  How  Ascertained. — In  an  action  to  recover  mesne  profits,  to  ascer- 

tain the  profits,  the  plaintiff  may  .either  prove  the  profits  received 
from  the  land,  or  the  probable  value  of  the  land.    ItL 

5.  Judgment  in  Ejectment. — In  an  action  of  ejectment  to  recover  mesne 

profits,  the  defendant  is  not  estopped  by  the  judgment  against  him  in 
ejectment,  from  proving  that  the  pUuntLff  was  in  possession  of  the  laud 
between  the  date  of  the  demise  laid  in  the  declaration  and  the  judg- 
ment. Id. 
6  AcnoN  FOB,  WHEN  MAINTAINABLE.  —  The  action  for  mesne  profiUi 
does  not  accrue  until  possession  b  given  after  judgment  in  ejectment; 
and  from  that  time  only  the  statute  of  limitations  begins  to  run. 
Murpkjf  V.  Ouimh  623. 

MISTAKK 
See  Evidence,  8. 

MORTGAGEa 

1.  Mobtqaoob  cannot  REDEEM.~Where  the  equity  of  redemption  is  sold 
under  a  levy  of  execution,  the  mortgagor's  right  to  redeem  is  thereby 
lost    Punder0on  v.  Brown,  63. 

Z  Redemption  of  Pbemises.— A  mortgagor,  to  secure  a  debt  due  the 
mortgagee,  mortgaged  to  him  two  pieces  of  land  by  separate  deeds;  a 
creditor  of  the  mortgagor  levied  an  execution  on  the  latter's  right  in 
one  of  the  pieces;  it  was  held  that  the  creditor  was  entitled  to  redeem 
both,  by  paying  the  whole  mortgage  debt;  but  could  not  redeem  the 
piece  set  off  to  him  on  execution,  by  paying  such  proportion  of  the 
whole  debt  as  that  piece  bore  in  value  to  the  whole  mortgaged  premises. 
frankUn  v.  Oorham,  86. 

I.  Assignment  OF.^An  assignment  of  the  mortgaged  debt  without  a  con- 
veyance of  the  legal  title  to  the  mortgaged  premises,  is  sufficient  te 
entitle  the  mortgagee  to  sustain  a  petition  for  foreclosure.  AusUn  v. 
Burbank,  119. 

4.  Demand  befobe  FoBECLOSUBE.^Where  a  mortgage  deed  «ras  given 
to  secure  a  bond  to  the  treasurer  of  the  state,  with  interest  payable 
annually,  it  was  held  that  any  delay  of  payment  of  interest  was  a 
forfeiture  of  the  bond,  and  that  a  petition  for  foreclosure  might  be 
sustained  without  showing  a  special  demand  of  the  principal.    Id, 

&  PowEB  OF  Sale  Subvives. — A  power  of  sale  contained  in  a  mortgage 
deed,  on  default  of  payment,  is  a  power  coupled  with  an  interest,  and 
is  not  revoked  by  the  death  of  the  mortgagor.    Bergen  v.  Bennett,  28L 

t.  PUBCHASE  By. — A  sole  under  such  a  power  is  a  species  of  foreclosure, 
and  the  mortgagee  may  himself  make  a  bonajide  purchase  of  the  prop* 
crty.    Id. 
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7.  RcDXicpnoK,  WHEN  VOT  ALiowED.--After  a  lapse  of  sixtoett  yean 
from  the  time  of  such  sale,  known  to  the  mortgagor  or  hla  heir,  and 
who  all  this  time  remained  paasiTe,  a  redemption  will  not  be  allowed., 
Id. 

H  -Amoxjixt  Rbooysbed  Br  AssiONBE.— Though  the  assignment  of  a 
mortgage  express  a  consideration  exceeding  the  amount  actukUy  paid 
by  the  assignee,  he  cannot  recover  the  excess  against  the  nu^tgagor, 
bat  only  the  money  actnally  paid  and  lawful  interest  will  be  decreed. 
Bush  ▼.  LivmgwUm,  816. 

See  Deeds,  I;  Execution,  1;  Joint-tenancy,  1;  Usubt*  2. 

NEGOTIABLE  INSTRUMENTa 

L  Check  Considered  a  Bill  of  ExcHANOE.~Bank  checks  are  con- 
sidered as  inland  bills  of  exchange,  and  may  be  dedaxed  on  as  such. 
Cruger  t.  Amutrong,  126. 

2.  Consideration.— The  holder  of  a  bank  check  or  bill  iBpHma/aeie  the 
rightful  owner,  and  is  not  bound  to  proTe  a  consideration,  unless  dfw 
cumstances  of  suspicion  appear.    Id. 

X  Tresentment  for  Payment.— The  holder  of  a  dieck  b  bound  to  use 
due  diligence  in  obtaining  the  money,  and  must  present  it  and  demand 
payment  within  a  reasonable  time.    Id, 

4  Consideration.— The  holder  of  a  note,  check  or  bill  payable  to 
bearer,  need  not  prove  a  consideration,  unless  it  is  allied  that  the 
possession  has  been  obtained  by  fraud.    Canroy  v.  Wctrren,  156. 

0.  Presentment  of  Check.— A  check  was  drawn  in  March,  1800,  and 
was  not  presented  until  October  following.  The  drawer,  after  the  date 
of  the  check,  bad  drawn  laige  sums  from  the  bank,  and  when  the  check 
was  presented*  payment  was  refused,  because  there  was  no  money  to 
meet  it.  It  was  held  that  the  drawer  was  liable,  notwithstanding  the 
delay  in  making  presentment,  it  not  appearing  that  any  damage  had 
been  sustained  by  the  delay.    Id, 

6.  Notice  to  Indorsee. — If  iho  indorser  of  a  note  made  and  dated  in 

New  York  have  a  house  there,  and  also  one  at  a  short  distance  in  the 
country,  notice  of  non-payment  left  at  hia  house  in  New  York  is  good. 
Stewart  v.  Eden,  222. 

7.  Release  of  One  Joint-maker.— If  a  holder  of  a  note  release  one  of 

several  joint-makers,  at  the  same  time  excepting  any  liability  such 
maker  may  have  to  the  indorsers,  those  indorsers  cannot,  in  an  action 
against  them  by  the  holder,  set  up  such  release  as  a  discharge.    Id, 

8.  PRES£:;|TMENT  FOR  ACCEPTANCE  AND  PAYMENT.~The  indorsee  of  a 

bill  is  bound  to  present  it  in  a  reasonable  time,  first  for  acceptance, 
then  for  payment,  and  in  case  of  non-acceptance  or  non-payment,  to 
give  notice  thereof  in  a  reasonable  time  to  the  indorser.  Pons  v.  KeUy, 
617. 

9.  Notice  when  Given  or  Excused.— The  indorsee  can  never  support  an 

action  against  the  drawer  without  proving  the  giving  of  notice,  or  in 
case  of  a  non-acceptance  of  a  bill  i^-ithout  proving  that  there  were  no 
effects  of  the  drawer's  in  the  drawee's  hands;  but  this  proof  to  excuse 
a  want  of  notice  can  only  apply  to  the  case  of  a  bill  not  accepted;  it 
does  not  apply  to  an  accepted  bill  or  to  a  promissory  note.    If  the  maka 
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of  a  promiflflory  note  be  insolvent  the  indorsee  mnst  still  give  notiee  to 
tlie  indoraer.    Id, 

UX  What  Deemkd  Sufficient  NoncE.~As  to  what  shall  be  deemed  siif« 
Acient  notice,  the  indorser  mnst  have  notice  from  the  indorsee  that  he 
cannot  obtain  payment,  and  that  he  looks  to  the  indorser  for  payment 
Id. 

IL  Pbotest. — ^A  protest,  whether  for  non-aooeptance  or  for  non-payment, 
is  essential  in  the  case  of  a  foreign  bill  of  exchange,  in  order  to  chaige 
the  drawer  or  indorser;  and  where  a  bill  was  dishonored  on  present- 
ment for  acceptance,  it  is  not  sufficient  to  protest  it  for  non-payment  at 
matority.    Fleming  v.  MeClure,  671. 

IX  Notice  op  Dishonor.— Where  a  bill  drawn  in  this  country  on  Europe 
has  been  dishonored,  notice  must  be  sent  by  the  first  vessel  bound  to 
any  part  of  the  United  States,  and  it  is  not  sufficient  to  send  it  by  the 
first  ship  for  the  port  where  the  drawer  and  indorser  reside.    Id. 

18.  Due  Diligence.— Where  more  than  four  months  elapsed  after  a  bill 
was  dishonored  in  London,  before  notice  was  given  to  the  drawer  and 
indorser  in  Charleston,  it  was  held  that  the  jury  could  presume,  unless 
the  contrary  appeared,  that  the  holder  had  not  used  due  diligence  in 
giving  notice  required  by  the  circumstances  of  the  case.    Id. 

14  Pbomisb  to  Pay,  when  not  Bindino.— A  promise  by  a  party  bound 
to  pay  a  dishonored  bill  is  no  waiver  of  a  want  of  notice,  when  it  is 
made  in  ignorance  of  the  l^;al  efiect  of  the  holder's  laches.    Id. 

16.  Notice,  when  Unnecessary.— The  bankruptcy  of  the  drawer  of  a 
biU  of  exchange  renders  it  unneoessaiy  to  give  notice  to  the  indorser  of 
its  non-acceptance.    Id. 

16w  Custom  of  Merchants  Recognized.- The  custom  of  merchants 
recognized  by  law  in  this  state,  in  relation  to  protests  and  notices  of 
non-payment  of  bills  of  exchange  is  the  same  as  that  in  England,  and 
of  whidi  judicial  notice  will  be  taken.    Id. 

See  Usury,  1. 

NEW  TRIAL. 

L  Ybrdiot  against  Law— Setting  aside  Verdict.— The  defense  of 
usury  was  made  in  an  action  on  a  promissory  note;  and  the  jury  were 
instructed  that  the  note  was  usurious,  and  therefore  the  verdict  should 
be  for  the  defendant.  However,  the  jury  found  for  the  plaintiff,  and  the 
court  set  the  verdict  aside,  and  granted  a  new  trial  On  a  second  trials 
on  substantially  the  same  evidence,  and  against  the  opinion  of  the 
court,  a  verdict  was  again  given  for  the  plaintiff.  The  court  set  aside 
the  latter  verdict  as  against  law,  and  granied  a  new  trial  Wiikie  v. 
RooHvtUy  149. 

%.  When  Denied. — The  court  will  not  grant  a  new  trial  unless  it  is  sat- 
isfied injustice  has  been  done;  therefore  a  talesman  sworn  on  the  jury, 
after  being  struck  off  the  list  of  special  jurors,  is  no  ground  for  award- 
ing a  new  trial    Jordan  v.  MeredUh,  873. 

I.  Rule  as  to  Granting. — A  new  trial,  because  the  verdict  is  contrary 
to  evidence,  ought  to  be  granted  only  in  a  cose  of  plain  deviation,  and 
not  in  a  doubtful  one,  merely  because  the  court,  if  on  the  jury,  would 
have  given  a  different  verdict.    Rou  v.  OverUmt  652. 
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4.  JCBT  CANNOT  OIVS  VbBDICT  AGAINST  LAW.— Wh«e  the  Uw  k 
dearly  on  the  dde  of  one  party,  and  a  Terdiet  gi^en  against  him*  the 
eourt  wUl  grant  a  new  trials  though  eeTeial  jnziee  have  found  vefdieli 
lorthe  othei;    Mwrpky  ▼.  Chthn^  623. 

NUISANCE. 

ConssqtteNtial  Damaob  Occasioned  by  NinsANO&— To  rapport  an 
action  on  the  case  for  damage  sustained  hy  a  oommon  nuisance,  it  is 
not  necessary  that  the  damage  should  hare  been  direct*  it  is  suffidsnt 
if  is  was  consequential.    HugheM  v.  HHmt,  458l 

PARTNERSHIP. 

L  Copabtnebship,  Action  bt.— An  action  is  not  maintainable  in  Ibfot 
of  a  copartnership  upon  a  written  contract  entered  into  by  one  of  the 
partners,  deceased,  in  his  individual  name  only.  Mead  ▼.  TcmUm»e% 
62. 

1  Individual  Liability  of  Pabtneb.— If  credit  be  given  exclusively 
to  one  partner,  and  it  appears  that  it  was  not  intended  that  the  other 
should  be  held  or  looked  to  for  payment,  the  latter  cannot  be  ma^s 
liable.    BmUk  v.  DurreU,  714 

PATENT. 
See  Fbaud,4, 

PAYMENT. 

How  Appubd.— When  notes  are  received  by  a  creditor  as  n  pajyment*  the 
debtor  should  be  credited  with  them  from  the  time  of  receipt,  to  be  •!>- 
plied  in  the  first  place  to  the  interest  and  then  to  the  principal  as  other 
payments;  otherwise  when  the  creditor  makes  them  his  own  only  F«? 

PENALTY, 
See  Damaobs,  1,  2»  lb 

PERJURY. 
See  Cbdunal  Law,  4,  ff, 

PERSONAL  PROPERTY. 

L  Pbopebty  in  Wild  Animals.— Pursuit  alone  givea  noii^  el  prop* 
erty  in  animals/eres  natwrcB,  and  an  action  will  not  lie  against  a  man 
for  killing  and  taking  an  animal  of  this  kind,  pursued  by  and  in  view 
of  the  person  who  first  found,  started,  pursued,  and  was  on  the  point  of 
taking  it.    Pierson  v.  PoH,  264. 

8.  Samb — How  Acquibed. — Occupancy  in  wild  animals  can  be  acquired 
only  by  possession,  but  this  possession  does  not  imply  actual  bodily 
seisnre,  but  there  must  be  some  actual  dominion  over  the  animalsi  as 
ensnaring  them,  or  by  other  such  means  which  will  prevent  their 
escape.    Id, 

I.  Law  of  Domicilb  Govebns  as  to  Distbibution.— The  personal 
estate  of  an  intestate,  wherever  it  may  be^  is  to  be  distributed  aooord' 
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ing  to  the  laws  of  the  conntry  where  the  intestate  was  a  resident,  or  in 
other  words,  where  he  was  a  citizen  or  suhject  at  the  time  of  his  death; 
therefore,  slaves  in  Vii^nio,  which  helonged  to  the  estate  of  an  intestate 
who  was  a  citizen  and  inhabitant  of  this  state,  most  be  distributed  ac- 
cording to  the  laws  of  the  state  wherein  he  had  his  domicile,  slaves 
being  here  regarded  as  personal  property.     WUUamion  v.  Smart,  G38. 

PLEADING  AND  PRACTICE. 

1;  Teudeb  of  Deed. — Where  the  plaintiff  was  bonnd  to  give  a  warranty 
deed  to  the  defendant,  as  a  condition  precedent,  it  is  sufficient  to  allege 
in  the  declaration  that  he  made  out  and  tendered  a  warranty  deed  in 
every  way  legally  authenticated,  with  a  profert,  without  setting  out 
the  deed  at  length.    NiehoU  v.  Blakedee,  9& 

2.  Allegation  as  to  Reasonable  TuuL^Where  an  act,  which  the 
plaintiff  was  bound  to  perform  within  a  reasonable  time,  is  alleged  to 
have  been  done  within  a  reasonable  time,  to  wit:  on  or  about  such  a 
day,  it  is  sufficient  after  verdict    Id. 

t,  JoiNDEB  OP  Causes  of  Action.— Though  tort  and  contract  cannot  be 
joined  in  the  same  declaration,  yet  where  the  gist  of  the  action  is  tort» 
the  declaration  will  not  be  held  bad  because  it  alleges  that  the  trans- 
action out  of  which  the  tort  arose  has  been  one  of  contract  Stoytl  v. 
WeaiisoU,  100. 

4.  Special  Authobitt. — ^Where  a  party  claims  to  have  acted  under  a 
special  authority,  and  his  action  is  founded  on  sudi  authority,  it  should 
be  set  out  with  reasonable  precision  and  certainty.    Id, 

i.  Pleading  Pbesentmemt  fob  Payment.— Where  a  maker  of  a  note 
cannot  be  found  when  it  is  due,  evidence  of  that  fact  is  sufficient  to 
support  the  general  allegation  that  the  note  was  presented  and  pay- 
ment refused.    Stewart  v.  Eden,  222. 

C  Alleging  Pbomisb  bt  Deceased  Ikdobseb.— If  the  indorse?  of  a 
note  die  before  it  falls  due,  and  the  holder,  in  an  action  against  the  ex- 
ecutors, allege  that  the  indorser  promised  to  pay,  in  his  life-time,  it  is 
fatal,  and  on  such  a  count  no  recovery  can  be  had.    Id. 

7.  JoiNDEB  OF  Causes.— A  charge  of  slander  accompanied  by  a  tortious 
act  may  be  joined  therewith  in  one  count  MUe$  v.  OUyUldf  412L 

&  Amendment. — An  amendment  will  not  be  allowed,  which  gives  to  the 
plaintiff  a  new  substantive  cause  of  actiop,  and  which  may  take  from 
the  defendaint  the  right  of  pleading  the  statute  of  limitations;  so  the 
plaintiff  will  not  have  leave  to  change  his  action  for  slander  into  one 
for  malicious  prosecution.  Shock  v.  M^Cheaney,  415. 

9.  Special  Damage  Sufficiently  Avebbed.— The  plaintiff  dedared 
that  he  had  prepared  rafts  with  intent  to  navigate  them  down  a  river 
which  was  constituted  a  public  highway,  and  that  he  did  navigate 
them  until  he  came  to  a  dam  erected  by  the  defendant,  by  which  he 
was  prevented  from  passing  down  the  river  with  his  rafts.  It  was  held 
that  this  was  a  sufficient  averment  of  special  damage  to  support  an 
action.  Hughes  v.  Beiser,  459. 

la  Allegation  of  Notice  Unnecessaby.— Where  a  party  agreed  with 
another  that  if  the  latter  would  take  the  bond  of  a  third  party  in  pay* 
ment  of  a  debt,  the  former  should  see  the  money  paid;  it  is  not  neces* 
saiy  in  an  action  on  the  agreement,  the  bond  not  having  been  paid,  U 
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aver  notice  of  the  non-payment  by  the  maker  of  the  bond.  Amdin  y. 
Bkhardmm^  543. 

11.  Datb  of  Arbitration  Bond.— A  varianoe  between  the  date  o&ithi 
bond  declared  on  and  that  recited  in  the  award  ig  not  fatal,  if  in  othei 
respects  they  agree;  thns,  if  the  bond  declared  on  have  the  month 
blanjc  and  tiie  award  recites  the  month,  it  will  not  be  fatal  Rom  v. 
OverUm,  552. 

12.  Joint  Plea.— A  joint  plea  may  be  considered  as  several,  as  well  ai 
joint,  in  order  to  tho  attainment  of  justice.  Bevin  v.  Linguardf  684. 

13.  Statute  of  Frauds  need  not  be  Pleaded.  — If  a  defendant 
choose  to  avail  himself  of  the  statute,  it  is  not  necessary  that  he 
shoDld  by  answer  confess  or  deny  tho  parol  agreement  alleged  in  the 
bill,  the  law  having  declared  it  void.  Owens  v.  Colder,  €86. 

14.  Defects  Cured  by  Verdict.— If  a  declaration  contain  a  snbetantiTe 
cause  of  actiou,  though  informally  set  forth,  it  will  be  aided  after 
verdict  MiUa  v.  OUJfield,  412. 

lA.  General  Verdict. — Where  a  declaration  contains  several  counts,  a 
general  verdict  may  be  referred  to  such  of  them  as  will  sustain  tha 
action;  and  if  one  or  more  of  the  counts  be  good,  judgment  will  not 
be  arrested,  although  the  declaration  contains  one  which  is  bad.  Nd* 
mm  V.  Emerson^  646. 
See  Deeds,  5;  Malicious  Prosecution,  2,  8|  BiiAwnint,  9. 

POWERa 
See  MQRTOAOBa»  6^  fi, 

PRINCIPAL  AND  AGENT. 

L  LiABiLiTr  OF  PUBUO  AoENT  ON  CoNTRACT.r-Wheii  an  i^(ent  is  in- 
trusted with  the  performance  of  a  public  duty,  he  cannot  be  hM  per- 
eonally  liable  on  any  contract  made  by  him  in  pomoance  of  sneh  dn^* 
Brown  v.  AugUn^  11. 

1  Liability  of  Agent  on  Negotiable  Paper.— A  person  aigned  a 
promissory  note  in  the  name  of  another,  as  the  attorney  of  the  latter, 
but  having  no  authority  from  him  for  that  purpose,  he  was  held  pe^ 
sonally  liable  on  the  note  to  the  party  who  had  accepted  it  under  each 
mistake  or  imposition.    Dutttibury  v.  SIU$,  144. 

IL  Contract. — Where  the. agent  of  a  corporate  body,  entered  into  it  oon« 
tract  in  his  own  name,  under  seal  with  another  person,  but  in  the  body 
of  the  contract  it  was  stated  that  the  agent  contracted  in  behalf  of  the 
corporation;  it  was  held  that  the  agent  was  not  personally  liable,  ife- 
Donough  v.  TempUman,  510. 

4.  Power  to  Bind  Principal.— A  merchant  abroad  writea  to  his  cone- 
spondent  here  to  buy  grain  on  his  aocount,  and  draw  bills  on  him  for 
the  amount;  the  agent  can  draw  bills  only  for  this  speciflo  purpose; 
and  if  a  third  person  sells  grain  to  the  agent,  without  dealing  with 
him  in  that  capacity,  or  to  the  principal,  he  cannot  recover  of  the  prin- 
cipal  on  bills  drawn  on  the  principal  by  the  agent,  at  the  time  of  sale, 
for  the  purchase-money.    Blane  v.  Protuf/U,  546L 

6i  Principal's  Liability.— The  general  rule  is  that  to  chaige  the  prin* 
cipal,  the  agency  must  be  proved  to  be  universal,  or  the  dealing  must 
be  within  the  agent's  explicit  powers.    IiL 
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REAL  ESTATE. 

I.  Pabol  Aobeement  belative  to  Salk  of.— An  agreement  mac'^ 
at  the  time  of  a  sale  and  conveyance  of  land,  the  seller  taking  the 
purchaser's  note  for  the  consideration  that  if,  on  measurement,  tho 
land  should  exceed  a  certain  stated  quantity,  the  purchaser  should  pay 
the  seller  an  additional  sum  therefor,  cannot  be  proved  by  parol  evi- 
dence.   Northrop  V.  Speary,  48. 

Z  CONTKACT  FOR  SALE  OF  Land.— By  artides  of  agreement  for  the  sale 
of  land,  it  was  agreed  that  on  certain  payments  at  a  future  day,  the 
vendee  should  receive  a  deed;  and  further  stated  that  for  the  consid- 
eration therein  expressed,  the  vendor  "grants,  baigainsand  sells**  a 
certain  tract  of  land.  Bonds  were  given  for  the  purchase-money.  It 
was  held  that  this  was  not  sufficient  to  divest  the  legal  estate.  Sher* 
man  v.  Dill,  408. 

lb  Pabtial  Possession  of  Land  Conveyed.— A  party  being  in  posses- 
aion  of  a  part  of  a  tract  of  land,  under  a  deed  conveying  to  him  the 
whole  tract,  may  grant  the  whole  by  a  deed  of  bargain  and  sale,  with- 
out entering  on  that  part  of  which  he  is  not  in  possession,  notwith* 
standing  an  adverse  possession  of  the  said  part  by  indosure.  OiUmgs 
v.  ffall,  C02. 

4.  MiSBEPRBSSNTiON  AS  TO  BOUNDARIES.— Where  the  vendor  of  land 

misrepresents  the  location  of  its  boundaries  to  the  vendee  at  the  time 
of  the  sale,  the  sale  will  be  set  aside  in  equity*  notwithstanding  the 
lepmentation  wae  innocently  made.    Bibb  v.  Pratker,  711. 

See  Fraud,  5,  7. 

REMAINDER. 
1.  Personal  Property.— Personal  property  may  be  limited  over  by  way 
of  a  remainder  in  a  wilL    Origgs  v.  Dodge,  82. 

5.  Created  by  Will.— A  testator  devised  one-third  part  of  his  estate, 

consisting  mostly  of  personal  property,  to  his  wife  for  her'  use  and 
benefit  so  long  as  she  should  remain  his  widow,  and  then  devised  the 
whole  of  the  estate  to  his  children.  It  was  held  that  this  was  sufficient 
to  create  a  remainder  over.  Id. 
Bi  AcooUNTlNa.— After  the  termination  of  the  particular  estate  by  the 
marriage  of  the  widow,  an  account  will  lie  to  recover  the  property  lin* 
ited  over.    /dL 

RIOT. 
See  Criminal  Law,  d. 

SHERIFF. 

L  When  a  Trespasser.— If  a  deputy  sheriff  enter  the  honse  of  an  admin* 
istrator  to  find  goods  of  an  intestate  whereon  to  levy,  and  afterward 
proceed  to  levy  on  the  goods  of  the  administrator,  from  whom  nothing 
is  due,  he  is  a  trespasser  ab  initio.    Hazard  v.  Israel,  438. 

fL  LlABlUTY  for  Acts  OF  DEPUTY.— The  sheriiTs  officers  being  his  knows 
and  recognized  deputies,  he  will  therefore  be  held  liable  civilly  for  their 
misconduct  in  the  execution  of  a  writ    Id. 

%  Exemplary  Damages.— A  jury  may  properly  award  exemplaiyi 
ages  against  a  sheriff  for  the  misconduct  of  his  deputy.    Id, 
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SHIPPING. 

1.  Goods  ok  DeciL^No  oontribation  is  allowed  for  goods  shipped  on  deck, 

and  which  had  been  thrown  overboard,  nor  is  the  owner  of  the  ressel 
liable  as  a  carrier  for  the  value  of  such  goods.    Simith  ▼.  Wright,  162. 

2.  Charter  Contract. — ^When  a  vessel  chartered  for  a  voyage  bocomos 

disabled  by  an  accident  while  loading  the  cargo,  the  freighter  will  not 
be  bound  by  the  charter  contract,  unless  she  b  repaired  and  rendered 
fit  for  the  voyage  within  a  reasonable  time,  of  which  the  jury  are  the 
proper  judges.     Purvis  v.  Turmo,  664. 

3.  Master  Aobnt  op  Owner.— The  master  is  the  agent  of  the  owner, 

who  b  liable  for  his  defaults,  although  the  whole  vessel  is  chartered; 
imlees  the  charterer  engage  the  master  and  siwmen,  to  thai  the  hull 
only  belongs  to  the  owners.    Id, 

SLANDER. 

L  WoiUM  AcnONABLB  PBB  tB.--Saying  of  A  drovw,  whose  VuidMSi  it  is 
to  purchase  cattle,  drive  them  to  market  and  sell  them*  that  he  is  a 
bankrupt,  is  aodonahle  without  speeial  damage  beiag  proved.  Lewi$ 
V.  Hcnoley,  121. 

2.  Words  AcrnoNABLS.— An  action  for  slander  is  not  maintainable  for 
saying  one  is  forsworn,  bnt  it  is  otherwise  idien  it  is  said  that  he  is 
pefjursd.    HcpkSn$y.  Beedte,  191. 

8.  General  VERDicr.-^In  an  action  lor  slanderom  word%  if  Hkmm  in  some 
counts  be  actionable,  and  these  in  others  not,  and  entire  damages  be 
given,  judgment  will  be  arrested.  If  the  phuntiff  apply,  he  may,  on 
the  payment  of  costs,  have  a  veiUre  de  novo.    Id. 

4.  Words  Actionablb.— Saying  to  anotherc  "  Yon  swore  to  a  lie,  for 

which  you  now  stand  indicted,"  is  actionable.    PeUon  v.  Wardt  251. 

5.  Pleading  in  Action. — ^I^  in  an  action  for  slander,  a  count  be  insuf- 

ficient,  and  the  declaration  do  not  contain  any  introductory  matter  or 
colloquium  by  reference  to  which  the  ehaige  can  be  made  certain,  the 
defect  in  the  count  cannot  be  overcome  by  a  justification  and  oonieaaion 
of  the  words  in  bar.  Id, 
C  MmOATlON  of  Damaobs.— In  an  action  for  slanderous  words,  the  de- 
fendant may  give  in  evidence  on  the  general  issue,  in  miticpstion  of 
damages,  the  manner  and  circumstances  of  speakiqg  the  wordsi  and 
that  they  were  in  drculatiou,  and  r^wrted  by  others,  and  that  he  only 
repeated  them.    Cook  v.  Barhley,  343. 

7.  Proof. — It  is  sufficient  if  the  plaintiff  proves  that  the  defendant  spoke 

words  substantially  the  same  as  those  laid  in  the  declaration,  and  the 
precise  words  need  not  be  proved.    Herdi  v.  RingwaU,  892L 

8.  Justification.— If  one  assert  a  slander  generally,  without  stating  Idi 

author,  it  is  actionable;  but  if  he  mentions,  at  the  time,  his  authority, 
it  should  be  such  an  authority  as  would  induce  reasonable  belieL    Id, 

0L  Damage. — If  no  special  damage  is  laid,  proof  of  particular  damage 
will  not  be  received.    Id, 

IOl  Words  Actionable.— The  words  "Yon  are  a  vagrant,"  are  action* 
able,  as  a  statute  subjects  such  a  person,  on  a  conviction  before  a  justice 
of  the  peace,  to  imprisonment  at  hard  labor,  for  a  term  not  exoeedinf 
one  month.    MiU*  v.  OldfiM,  412. 
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IL  WtaSN  AcnoN  WILL  NOT  LiE.--SIander  will  not  lie  for  words  chaig* 
ing  a  crime  uttered  before  a  justioe  of  the  peace,  in  consequence  of 
whidi  the  plaintiff  was  bound  over,  but  dlBchai^ged  without  an  indict- 
ment having  been  preferred.    Shock  v.  McChesney,  415. 

12.  Words  Actionabls. — ^To  call  a  clergyman  a  drunkard  is  actionable, 
because  these  words,  if  believed,  must  deprive  him  of  that  respect, 
veneration  and  confidence,  without  which  he  can  expect  no  hearers  as 
a  minister  of  the  gospel    MeMUlan  v.  Birehf  426. 

IS.  Words,  when  Privileoed.— Words  spoken  of  the  plaintiff  before  a 
presbytery  of  the  presbyterian  church  in  the  course  of  his  defense 
against  chaiges  for  which  he  had  been  summoned  there  by  the  plaintiff^ 
are  not  actionable,  provided  he  does  not  designedly  and  maliciously 
wander  from  the  point  for  the  purpose  of  slander.    Id, 

14^  Assessment  op  Damages. — ^Where  entire  damages  are  assessed  upon 
several  counts  in  an  action  of  slander,  one  of  which  is  bad,  the  judg- 
ment will  be  reversed  and  a  ventre  de  novo  awarded.   Shaffer  v.  Kmiur^ 

1&  Words  not  Actionable.— Saying  of  a  man  **  he  has  sworn  false,"  is 
not  actionable,  the  colloquium  being  oi,  an  extra-judicial  affidavit  be- 
fore a  justice  of  the  peace;  nor  are  the  words  helped  by  an  innuendo 
of  perjury.    Id. 

SPECIFIC  PERFORMANCE. 

1  Under  Parol  Agreement.— Payment  of  the  consideration,  possession, 
and  the  making  of  improvements,  will  take  a  case  out  of  the  statute 
of  frauds,  and  are  sufficient  for  a  decree  for  specific  performance. 
Wetmort  v.  WhiU,  323. 

2.  Parol  Agreement  Denied.  —  A  specific  performance  of  a  parol 
agreement  for  the  sale  of  land,  will  not  be  decreed  against  the  heir  of 
the  vendor,  though  he  had  given  instructions  in  writing,  stating  the 
terms  to  an  attorney  to  draw  the  deeds  of  conveyance.  QiveM  v. 
Colder,  686. 

8w  Specific  Performance. — Where  the  complainant  seeking  specific  per- 
formance of  a  contract  for  the  sale  of  land,  has  failed  to  perform  a 
precedent  condition  on  his  part,  the  court  will  not  decree  specific  per- 
formance, if  any  injury  has  resulted  to  defendant  for  such  non-per- 
formance; but  the  defendant  having  taken  possession  of  the  land,  and 
paid  part  of  the  purchase-money,  and  executed  the  agreement  in  part, 
the  court  will  consider  him  as  having  waived  his  objections  to  the 
complainant's  default,  and  will  decree  a  specific  performance  of  the 
contract.     Ramsay  v.  Brailtford,  698. 

4.  Sale  of  Land.— a  court  of  equity  will  not  enforce  the  specific  perform- 
ance of  a  contract  for  a  conveyance  of  land,  which  has  been  brought 
about  by  fraud  or  mistake,  or  which  has  been  attended  with  hardship 
occasioned  by  the  delay  of  the  complainant  in  periorming  his  part  of 
the  contract     Meaux  v.  Helm,  716. 

&  Same. — Where  a  party  bought  a  tract  of  land,  and  agreed  to  pay  for  it 
in  forty  days,  in  continental  currency,  which  he  knew  was  depreciating 
rapidly,  and  would  soon  become  worthless,  of  which  depreciation  the 
vendor  was  not  f uUy  informed,  and  the  veudee  delayed  payment  for  a 
number  of  years,  and  until  the  currency  became  worthless,  it  was  held 
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that  a  court  of  equity  should  not  decree  a  conveyance  of  the  land  al 
the  instance  of  the  vendee  or  his  assignee.  Id. 
e.  Same— Relief  in  Equity.— Where  the  vendor,  in  a  contract  for  the 
conveyance  of  real  estate,  died,  and  a  hill  was  hrought  against  hia 
heirs  for  a  specific  performance,  the  fact  of  the  vendor*s  executor  hav- 
ing ohtained  a  judgment  for  the  purchase-money  will  not  he  consid- 
ered such  a  confirmation  as  will  hind  the  heirs  to  a  specific  perform- 
ance of  a  hard  and  unconscionahle  haigain;  and  the  contract  and 
judgment  should  he  set  aside  upon  equitahle  terms.    Id. 

STATUTEa 

L  Plural  Tebm  CoNSTBUED.~Undor  a  statnte  whidi  declares  that  the 
larceny  of  hills  ohligatory  shall  he  punished  in  the  same  manner  as 
the  larceny  of  any  goods  or  chattels;  the  felonions  takings  etc,  of  one 
such  hill  is  punishahle  as  a  larceny.  CommomoectUh  v.  Measmgett  44L 

X.  jCoNSTRUcnoN  NOT  TO  BE  DISTURBED.— Where  the  oonstniction  given 
to  a  statnte  has  long  heen  acquiesced  in,  it  ought  not  to  be  dktothed. 
OcmmonweaUh  v.  Posey,  560. 

See  Contracts,  5;  Criminal  Law,  7. 

STATUTE  OF  FRAUDa 

!•  Parol  Agreement  to  Answer  for  Another's  Default. — ^A.  sold 
and  converted  goods  to  his  own  use  which  he  had  undertaken  to  trans- 
port to  a  place  of  destination.  The  owner  heing  ahout  to  institute  a 
Buit  against  him  for  damages,  B.,  the  father  of  A.,  promised  the  owner, 
by  parol,  that  if  he  would  forbear  to  sue  A.,  and  would  institute  a  suit 
against  C.  and  should  fail  to  recover,  he  would  pay  the  damages.  The 
owner  did,  accordingly,  forbear  to  sue  A.,  and  instituted  suit  against 
C,  but  failed  to  recover.  It  was  held  that  this  pronuse  of  B.  was 
within  the  statute  of  frauds.  Turner  v.  HuhbeU,  115. 

2.  Partition  by  Parol  not  within  Statute.— A  parol  partition  made 
between  tenants  in  common,  by  marking  a  line  of  division  on  the 
ground,  and  followed  by  a  corresponding  separate  possession,  is  good, 
and  not  within  the  statute  of  frauds.  Ebert  v.  Wood,  436. 

8,  Parol  Contract  by  Agent  for  Sale  of  Lands.— Where  the  stat- 
ute of  frauds  enacted  in  a  state  omitted  the  English  provision  that  no 
action  should  be  brought  to  recover  damages  on  any  contract  for  the 
sale  of  land,  unless  the  agreement  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  person  by  him 
lawfuUy  authorized,  it  was  held  that  a  parol  contract  for  the  sale  of 
land  was  valid,  so  as  to  support  an  action  for  damages,  though  made 
with  an  agent  who  hod  merely  parol  authority.  Ewing  v.  Tete,  455. 

4.  Insufficient  Written  Agreement.— Where  deeds  were  drawn,  and 
the  vendor  took  them  home  and  wrote  to  the  vendee  that  the  deeds 
were  ready,  and  requested  her  to  attend  and  settle  the  business,  but  he 
died  before  the  parties  met,  it  was  held  not  to  be  such  an  agreement  in 
writing  as  will  take  the  case  out  of  the  statute  of  frauds,  as  the  letter 
did  not  distinctly  set  forth  the  terms  of  the  agreement,  or  refer  to  a 
written  instrument  in  which  they  are  set  forth,  and  that  the  party 
accepted  such  terms.  Givena  v.  Calder,  686. 
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K.  Pabt  Perpobmance  iNStJFFiciENT.— The  person  contracting  to  pur- 
chase, having  deposited  part  of  the  pnrchase-money  with  her  agent,  to 
pay  the  vendor  as  soon  as  ho  executed  the  deed,  and  the  agent  inform- 
ing  the  vendor  of  it  is  not  such  a  performance  as  takes  the  case  out  of 
the  statute;  nor  docs  the  purchaser  taking  possession  of  the  land,  with- 
out any  known  permission  of  the  vendor,  make  such  a  part  perform- 
anoe.  Id 

See  Pleading,  13. 

STATUTE  OF  LIMITATIONS. 

L  Plea  of. — Where  a  contract  is  sought  to  he  enforced  in  a  state  other 
than  that  in  which  it  was  made,  the  defendant  may  plead  the  statute 
of  limitations  of  the  former,  as  a  har  to  the  action.  Nash  v.  Tupper, 
W. 

2L  SAMifr— When  no  Bar.— The  statute  of  21  James  I,  ch.  16,  hemg  in 
force  in  Maryland,  and  the  words  "  heyond  seas  "  therein  heing  synony- 
mous with  the  words  "  out  of  the  state,"  therefore  a  non-resident  of  the 
state,  hut  who  is  a  resident  of  one  of  the  United  States,  is  not  harred 
hy  the  statute  of  limitations  in  an  action  of  ejectment  Pancoatt  ▼. 
Ad^Umm,  521. 

lb  Promise  by  Administrator.— Where  one  of  two  administrators  said, 
when  a  note  of  his  intestate  was  presented  to  him:  "  It  is  the  signature 
of  the  deceased,  and  all  his  just  dehts  shall  he  paid  when  the  Holly 
Shelter  lands  shall  be  sold,**  this  was  held  sufficient  to  take  the  case 
out  of  the  statate  of  limitations.    Cobham  v.  AdnUnistraUn^  G12. 

STOPPAGE  IN  TRANSITU. 

RiOHT  or.— A  vendor  delivered  to  the  vendee  a  bill  of  parcels  for  goods 
lying  in  a  public  store,  together  with  an  order  on  the  store-keeper  for 
their  delivery;  it  was  held  that  the  vendor  had  not  the  right  of  stoppage 
in  tranaUu  against  a  person  purchasing  bonajide  for  a  valuable  considera- 
tion.   HoUmgmoorth  v.  Napier,  268. 

SURETYSHIP. 

I  .Recovery  against  Principal.— A  surety  is  entitled  to  recover  from 
his  principal  for  money  paid  by  the  surety  on  behalf  of  the  principal 
on  a  usurious  contract  made  by  the  principal,  and  although  the  latter 
might  have  avoided  such  contract    Ford  v.  KeUh,  4. 

fL  Discharge.— Where  a  surety  bound  'himself  to  make  good  a  deBciency 
arising  from  a  sale  of  goods  consigned  to  the  correspondent  of  the 
creditor  who  had  entire  control  of  the  consignment,  a  sale  by  the 
consignee  at  another  place  than  that  agreed  on  releases  the  surety. 
Ludlow  V.  Simondf  291. 

&  Confession  of  Principal.— In  a  suit  against  a  surety  on  a  recogni- 
zance for  the  good  behavior  of  his  principal,  the  confession  of  the  lat- 
ter that  he  had  published  certain  libels  may  be  given  in  evidence,  but 
not  the  admissions  of  counsel  for  tho  principal  in  a  former  trial,  nor  can 
the  verdict  and  judgment  in  tho  former  trial  between  different  parties* 
be  received  in  evideuce  agaiust  the  surety.     Reipublica  v.  Davw,  366. 

L  Release. — If  the  creditor  extend  tho  credit  to  a  longer  period  against 
the  will  of  the  surety,  the  latter  will  be  discharged;  but  it  must  appear 
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that  saoh  credit  waa  given,  either  expreaaly  or  impliadly  againat  hia  can* 
■ent  or  inclination,  or  tliat  he  was  prejudiced  thereby.  B^itier  t. 
ffamiUon,  692. 
Ik  Same. — ^A  surety  on  certain  bonds  is  not  released  merely  on  the  creditor 
not  urging  his  demand.  There  must  be  an  express  extension  of  credit 
to  the  prindpaL  If  one  of  the  bonds  has  been  prosecuted  to  judgment 
and  an  execution  returtied  nulla  bona,  there  is,  therefore»  leia  necessity 
to  sue  on  the  others.    Id, 

TENDER 

What  is.— It  is  not  a  l^;al  tender  to  say:  "Here  I  am  r^y,"  the  tea* 
derer  must  have  the  money  ready  also.    I^arik  ▼.  MaUtttp  622. 

TRESPASS. 

L  When  will  not  Lie  against  Officeb.— The  theater  of  the  pkintifl 
was  assessed  by  the  assessors  under  an  act  of  congress,  but  erroneously 
as  a  dwelling-house;  a  tax  collector  executed  a  warrant  of  distress 
under  such  assessment  It  was  held  that  an  action  of  trespass  did  not 
lie  against  him  as  a  ministerial  officer  for  executing  sudi  warrant. 
Hendermm  v.  Brown,  164. 

%  Action  after  Recovering  Mesne  Profits.— A  recovery  of  mesne 
profits  is  no  bar  to  an  action  of  trespass  quart  daTmtmf regit;  therefore, 
the  removal  of  fence  rails  is  a  trespass,  and  for  which  damages  may  be 
recovered  in  an  action  of  trespass  quart  ekmmtmfrtgU,  notwithstanding 
a  recovery  in  an  action  for  mesne  profits,  unless  such  removal  was 
necessary  for  the  use  and  occupation  of  the  land.    QiU  ▼.  CoU^  627. 

See  Damages,  6;  Executors,  L 

TROVER 

Right  to  Maintain.— The  plaintiff  to  maintain  an  action  of  toover,  must 
appear  to  be  entitled  to  the  thing  in  question,  and  to  be  in  the  actual 
and  constructive  possession  thereof,  at  the  time  of  the  oonversioii. 
Oagt  V.  AlUton,  682. 

TRUSTEES. 

L  Allowances  to.— A  trustee  is  entitled  to  interest  on  a4{Bnoes  made 
for  the  use  of  the  cestui  que  truel.  He  is  also  entitled  to  an  allowance 
for  depreciated  money  paid  him  for  rent  of  the  trust  estate;  for  expenses 
incurred  in  erecting  necessary  and  proper  buildings,  although  the  eettuk 
que  trust  was  not  consulted.     DUworth  v.  Smderlmg,  469. 

%  Selection  of.— Where  there  is  no  bankrupt  act  existing,  a  debtor  may 
properly  select  his  own  trustee,  and  such  trustee  or  aswignfw  need  not 
necessarily  be  one  of  the  creditors.     WiU  v.  Franklinf  474 
See  Executors,  3. 

USAGE. 

IThrsasonable.— The  usage  of  plasterers  to  charge  half  the  size  of  the 
windows,  at  the  price  agreed  on,  for  work  and  materials  is  unreason' 
able  and  bad,    Jordan  v.  Meredith,  373. 
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USUBY. 

L  PftomssoBT  Note  Vonx— If  a  promiMory  note  is  i^ren  lor  a  imrimii 
eontnct,  it  is  absolutely  Toid,  eren  in  the  hands  of  an  innocent  holder, 
who  has  reoeired  it  in  the  fair  and  regular  cooise  of  trade,  without 
knowledge  of  the  usury.     WWtie  t.  Hcoseveli,  MOl 

1  AssiOKM ENT  or  MoBTOAOB  IMPEACHED.— A  security  made  on  a  good 
and  bona  Jide  consideration  cannot  be  made  invalid  by  a  reason  of  a 
subsequent  usurious  assignment  Hence,  if  a  mortgage  be  assigned  to 
a  third  person,  who  pays  the  amount  due  thereon  to  the  mortgagee,  the 
mortgagor  cannot  avoid  it  in  the  hands  of  such  person,  on  account  of 
an  agreement  to  pay  him  a  sum  exceeding  the  mmuj  paid  and  legal 
interest    Bu§k  ▼.  LMmgttoi^  SIGL 

VERDICT. 
See  New  Tbul,  1, 8, 4|  Plbadoic^  H  I& 

WABRANTY. 

1.  Impuhh  as  to  Lavb.— The  doctrine  of  implied  wanaaly  applies  only 
to  artieles  enseeptibie  of  a  standard  quality,  er  which  are  sold  1^  saoi* 
plee,  and  does  not  extend  to  lands  which  have  no  standard  quality. 
PoUard  ▼.  Xymow,  64. 

t  Not  Implied  m  Sale  of  QooD8.^In  an  action  on  the  case  for  selling 
one  article  ler  another,  there  must  be  either  an  express  wanmnty  or 
fraud  on  the  part  of  the  vendor.  A  sound  pirice  does  not  imply  a  war* 
lanty  of  soundness,  nor  does  a  description  of  goods  in  a  bUl  of  parcels 
amount  to  a  warranty.    Stbeoi  v.  Woods^  21A. 

a.  When  hot  Implied.— A  vendor  of  rice  sold  here*  is  not  liable  under  an 
implied  warranty  for  a  defect  in  its  quality  or  soundness  which  is  not 
discovered  until  its  arrival  abroad,  and  which,  if  it  existed  at  the  time 
of  sale,  mi|^t  easily  have  been  detected  by  an  eTaminatiom  FaMfflr- 
hoit  V.  MaeTaggari^  667. 

See  Coetbaots,  1;  CovEVAmni,  1. 

WASTB. 

What  CokstitUTES.— Waste,  in  this  country,  is  not  to  be  defined  by  the 
mlee  in  the  English  law  in  all  respects,  and  from  the  situation  of  tUs 
country  the  cutting  of  timber  for  the  porpoae  of  clearing  the  land  is 
not  waste.  What  shall  be  deemed  waste,  must,  in  a  considerable  de* 
gree,  be  left  to  the  jury  upon  the  evidence}  but  if  trees  be  cut  not  for 
the  sake  of  clearing  the  land,  but  for  sale,  it  is  waste.  Ward  v.  Shep- 
ford,  62S. 

WATER-COURSES. 

I.  Use  op.— a  riparian  owner  on  the  upper  bank  of  a  public  river  is  not 
liable  for  building  thereon  and  using  the  water,  in  an  action  by  an- 
other who  had  long  before  had  a  beneficial  use  of  the  water,  unless 
manifest  and  serious  damage  result  from  the  use  or  enjoyment  Hence 
an  action  will  not  lie  for  diverting  the  water  of  a  river  from  its  usual 
course,  by  erecting  a  dam  for  mills  above  the  mills  of  another,  if  suf- 
ficient water  be  left  to  work  the  lower  mills,  though  in  consequence  of 
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each  erection  it  be  necessaiy  to  nm  the  miU-dam  of  the  lower  miOt 
farther  into  the  Ktream,  and  the  difficulty  of  getting  log»  to  the  lower 
mille  be  increased  eo  much  as  to  require  additional  labor.  Palmar  ▼. 
MulUgan,  270. 

S.  River  as  a  Public  HiaHWAT.^That  portion  of  the  Hndeon  river 
where  the  tide  does  not  obb  and  flow,  may  be  held  and  enjoyed  as  pri- 
vate property;  but  it  b  so  far  a  public  river  as  to  be  subject  to  a  use 
as  a  pubHc  highway.     Id, 

8.  Agrebment  for  Use  OF.—If  a  stream  of  water  be  owned  by  twoper^ 
sons  whose  lands  are  on  opposite  sides,  and  they  agree  to  erect  mills 
on  the  land  of  one  and  turn  the  whole  stream  to  the  mills,  it  will  be 
an  appropriation  of  the  water  to  the  mills;  and  whether  held  jointly 
or  in  common,  a  release  of  the  interest  of  one  tenant  in  the  nulla  will 
cany  with  it  his  right  to  the  water.     Wtimort  v.  WhiiUt  323. 

4.  Use  Appurtenant.— By  a  sale  of  mills  the  water  of  the  raoe-way  will 
pass  as  an  incident  of  the  property.    Id, 

&  Bed  op  Navioable  River.— The  ownership  of  the  bed  of  a  navigable 
river  is  in  the  commonwealth,  and  cannot  be  the  sabetaaee  of  private 
grant.    Home  v.  Richards,  574. 

C  River  not  Navigable.— In  a  river  not  navigable,  the  owner  of  the 
edl  on  one  side  is  the  proprietor  of  the  bed  to  the  middle  of  the  etream. 
Id. 

WILLS. 

I.  Exclusion  of  Child  from  Share  in  Testator's  Estate.— Where 
a  testator  in  his  will  makes  such  an  allusion  to  a  child  as  to  show  that 
he  had  not  forgotten  to  consider  such  child  in  the  distribution  of  his 
estate,  it  will  be  sufficient  to  exclude  such  child  from  a  distributive 
share  in  the  estate  of  the  testator,  audit  is  not  necessary  that  the  child 
should  have  a  legacy  in  the  wiU.     Terry  v.  Fotfter,  6. 

IL  Publication. — Where  a  person,  v^ho  was  old  and  infirm,  had  submit- 
ted to  him  an  instrument  in  writing,  which  he  signed,  and  which  was 
attested  by  three  subscribing  witnesses  at  the  same  time,  but  neither 
the  deceased  nor  the  witnesses  gave  any  intimation  at  the  time  that  the 
paper  so  signed  was  a  will,  it  was  held  that  there  was  no  publication  of 
the  will  in  this  case.    SweU  v.  Boardman,  16. 

8,  Competency  of  Witnesses.— The  inhabitants  of  an  incorporated 
society,  to  whom  property  is  devised  for  the  support  of  a  school,  are 
competent  witn^sse*  lo  attest  the  will     Comwell  v.  I§ham,  GO. 

4.  Fee  when  Vested. — ^A  testator  devised  the  use  and  improvement 
of  all  his  real  estate  to  his  wife  until  his  son  should  arrive  at  the  age 
of  twenty-one  years,  she  bringing  him  up,  and  then  devised  to  his  son 
the  whole  of  his  real  estate,  except  the  use  and  improvement  as  afore- 
said, it  was  held  that  a  fee  vested  in  the  son,  subject  to  a  personal 
trust  or  confidence  in  the  mother,  immediately  on  the  death  of  the 
testator.    Evertt  v.  ChUtendan,  97. 

6i  Construction  of. — Every  sentence  and  word  in  a  will  must  be  con- 
sidered in  forming  a  judicial  opinion  on  it.    TurbeU  v.  TurbeU^  809. 

t.  Meaning  of  Word  "Estate.**- The  word  estate  in  a  wHl  carries 
everything,  unless  restrained  by  particular  expressions.    Id, 

7.  Law  Governing  as  to  Personal  Property.— A  will  of  perKmal 
property  not  executed  in  conformity  to  the  law  of  the  testatcw's  domiciU 
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li  the  tine  U  his  death*  will  not  he  opeimtiTe  in  regard  to  personal 
^perty  in  a  foreign  conntry,  althoni^  execated  aooording  to  the  laws 
of  tiiat  coontry.    Dt»eAaU  t.  Berqwiet^  44flL 

I.  Rbsiduabt  Devisb.— a  testator  bequeathed  to  his  wife  certain  slaves 

daring  her  natural  life,  and  after  specific  devises  of  lands  and  slaves  to 
his  two  sons,  devised  as  follows:  "All  the  rest  of  my  estate  I  leave  at 
the  time  of  my  death,  I  desire  may  be  equally  divided  between  my  be- 
loved wife  and  my  dear  sons,  and  their  heirs  forever.**  This  residuary 
clause  vested  in  the  wife  and  sons  equally  the  reversion  in  the  slaves 
given  to  her  for  life;  and,  therefore,  on  her  remarriage,  her  husban4 
became  entitled  absolutely  to  one-third  of  those  slaves,  and  their  in« 
crease.    Read  v.  Payne^  650l 

9l  Same.~A  testator  directed  that  his  executors  should  petition  the  legis- 
lature to  emancipate  his  slaves;  that  in  case  they  should  not  be  able 
to  cany  out  this  provision  of  the  wiD,  he  then  devised  part  of  the 
slaves  to  a  certain  legatee,  and  the  rest  of  them,  and  ''all  his  other 
property,"  to  certain  relations.  This  was  held  an  absolute  disposition 
of  the  residuum,  and  not  a  devise  upon  a  contingency.  Jfofe  v.  Cat* 
Hnfiftoii,  580. 

la  CoNSTBUcnoN  or  ''All  hisotheb  Pbopebtt."— A  reeidnaiy  de- 
vise of  "  all  his  other  property,**  comprehenled  lands  as  well  as  penon- 
alty,  for  the  mention  of  slaves  did  not  restrict  the  bequest,  and  the 
words  "all  his  other  property,**  carried  a  fee  in  the  lands.   Id, 

II.  Urdus  Ikflusncb  in  Maeino.— Where  any  influence  has  been  used 
to  induce  the  eiMCution  of  a  will,  the  jury  should  decide  whether  it 
was  by  fiur  and  reasonable  means,  or  by  unfair  and  fraudulent  ones| 
in  the  former  case  they  should  find  in  &vor  of  the  will,  in  the  latter 
against  it.    EObeek  v.  Oronberrp,  6224. 

VL  SlOKATUBS  AND  ATTESTATION.— The  signing  of  a  win  may  be  proved 
hj  piool  that  the  testator  acknowledged  it,  although  the  name,  or  sig- 
aataie,  or  handwriting  was  not  before  him,  and  thoni^  the  paper  lay 
atadiiitanoeon  the  Ubie.  Andthe  witneseei  mayatteetatdiHewt 
timei»  eo  it  be  in  the  presence  of  the  testatof  •    AL 

See  EviDSNOB*  17. 

Witness, 

Bm  Btidsngb»  1, 4^  %fL 
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NOTES 

ON  THE 

AMEEIOAN  DECISIONS. 

CASES  IN  2  AM.    DEC. 


i 


S  AM.  DEC.  1,  COM.  y.  HUTCHINSON,  1  MASS.  7. 
CTompetency  of  witness  to  prove  forgery. 

Cited  in  State  v.  Foster,  3  M'Cord,  L.  442,  holding  the  person  whose  name  was 
forged  to  a  receipt  competent  to  prove  the  forgery. 

Cited  in  reference  note  in  22  A.  D.  776,  on  competency  of  witness  whose  name 
has  been  forged. 

2  AM.  BBC.  8,  COM.  t.  BAILEY,  1  MASS.  62. 
Specification  and  certainty  In  Indictments. 

Cited  in  Rosen  v.  United  States,  161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct.  Rep.  480, 
stating  the  general  rule  that  indictments  should  be  specific. 
Description  of  writings  in  indictments. 

Cited  in  United  States  v.  French,  57  Fed.  382,  holding  the  omissions  from  an  in- 
dictment for  false  entry  of  dollar  marks  at  the  head  of  columns  in  a  report,  im- 
material; Langdale  v.  People,  100  111.  263,  holding  an  indictment  setting  out  an 
instrument  "in  hcBO  verba"  may  omit  anything  which  is  no  part  of  the  con- 
tract. 

Distinguished   in    State   v.    Waters,   2   Treadway,   Const.   669,    criticizing   the 
doctrine  that  marginal  emblems  and  figures  of  a  note  are  immaterial. 
—  Description  of  forged  instruments. 

Cited  in  State  v.  Bonney,  34  Me.  383,  holding  an  indictment  for  forging  should 
act  forth  the  forged  instruments  by  facsimile  or  copy;  Hess  v.  State,  5  Ohio, 
5,  22  A.  D.  767,  holding  an  indictment  for  counterfeiting  need  not  set  out  an 
indorsement  on  the  counterfeited  paper;  Haupt  t^  State,  108  Ga.  53,  76  A.  S. 
R.  19,  34  S.  E.  313,  holding  an  indictment  for  forgery  need  set  out  only  the  ma- 
terial parts  of  the  instrument  alleged  to  be  forged. 

Cited  in  reference  notes  in  66  A.  S.  R.  817,  on  sufficiency  of  indictment  for 
forgery;  66  A.  D.  206,  on  necessity  that  indictment  for  forgery  should  describe 
instrument;  96  A.  D.  164,  on  necessity  of  setting  out,  in  indictment,  the  forged 
instrument  or  description  thereof;  4  A.  S.  R.  765,  on  necessity  of  setting  out 
<?ppy  of  instrument  in  indictment  for  forgery. 
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—  Materiality  of  marginal  words  and  flfirur^s. 

Cited  in  State  v.  Flye,  26  Me.  312;  Smith  v.  State,  29  Fla.  408,  10  So.  894,— 
holding  an  indictment  for  forgery  of  an  order  for  the  payment  of  money 
need  not  set  out  the  words  and  figures  in  the  margin  of  the  order,  unless 
they  are  essential  for  description;  Griffin  v.  State,  14  Ohio  St.  55,  holding  an 
indictment  for  selling  and  disposing  of  counterfeit  bank  notes  need  not  set  out 
the  numbers  and  mottoes  in  the  margins;  United  States  v.  Bennett,  17  Blatchf. 
357,  Fed.  Cas.  No.  14,572,  holding  a  failure  to  set  out  in  an  indictment  for 
counterfeiting,  certain  words  and  letters  on  notes,  not  a  fatal  variance;  Com. 
v.  Stevens,  1  Mass.  203,  holding  that  indictment  for  forging  bill  need  not  set 
its  number  or  the  words  at  the  top  of  it;  Com.  v.  Taylor,  5  Cush.  605,  holding 
an  indictment  for  forging  need  not  set  forth  the  number  and  check  letter  there- 
of; State  V.  Kinney,  Tappan  (Ohio)  167,  holding  the  omission,  in  an  indict- 
ment, to  set  out'  figures  in  the  margin  of  a  counterfeit  note,  not  a  fatal  variance ; 
Com.  V.  Wilson,  2  Gray,  70,  holding  an  indictment  for  uttering  and  publishing 
a  forged  bank  bill,  which  omits  the  name  of  the  state  in  the  upper  margin  of 
the  bill,  invalid;  Com.  v.  Emigrant  Industrial  Sav.  Bank,  98  Mass.  12,  93  A. 
D.  126,  to  the  proposition  that  the  omission  to  set  forth  in  an  indictment  for 
forging  a  bill,  the  number  of  the  bill,  is  not  a  fatal  variance. 

Cited  in  reference  notes  in  6  A.  D.  738,  on  marginal  figures  in  bank  bill  not 
being  considered  parts  of  bill;  13  A.  D.  384,  on  effect  of  marginal  figures  express- 
ing sum  payable  in  instrument;  76  A.  S.  R.  25;  21  A.  D.  513, — on  necessity 
of  setting  out  number  of  bank  bill  and  marginal  figures  in  indictment  for 
forgery. 

Distinguished  in   State  v.  Carr,  5  N.  H.   367,  holding  figures  omitted  in   an 
indictment  for  forging  a  bill  were  no  essential  part  of  the  bill. 
Forgery  or  alteration  of  marginal  flgnres  of  notes. 

Cited  in  Wilson  v.  State,  85  Miss.  687,  38  So.  46,  holding  the  alteration  of 
the  marginal  numbers  of  an  instrument  did  not  constitute  forgery. 

Distinguished  in  Com.  v.  Pioso,  18  Lane.  L.  Rev.  185,  17  Pa.  Super.  Ct.  45^ 
holding  an  illegal  alteration  of  the  figures  in  a  promissory  note  or  bill  of  ex- 
change is  forgery. 

2  AM.  DEC.  4,  FORD  v.  KEITH,  1  MASS.   139. 
Right  of  principal  to  plead  usnry  against  surety. 

Cited  in  Blakeley  v.  Adams,  113  Ky.  398,  66  L.R.A.  270,  68  S.  W.  473,  to  the- 
proposition  that  where  a  surety  pays  a  debt  without  notice  of  usury,  the  prin- 
cipal cannot  set  up  usury  as  a  defense  in  an  action  for  reimbursement;  Turman 
V.  Looper,  42  Ark.  600,  holding  a  principal  could  not  plead  usury  in  a  note, 
as  a  defense  to  a  mortgage  given  by  him  to  a  surety  for  indemnity;  State  Bank 
V.  Fowler,  22  Ark.  112,  to  the  proposition  that  a  surety  who  pays  a  usurious 
contract,  after  notice  from  the  principal  not  to  do  so,  pays  in  his  own  wrong; 
Boren  v.  Boren,  29  Tex.  Civ.  App.  221,  68  S.  W.  184,  holding  a  surety  who 
pays  a  usurious  note  with  knowledge  of  the  usury,  cannot  recover  from  the 
principal  the  usurious  interest  paid;  Jackson  v.  Jackson,  51  Vt.  253,  31  A.  R. 
688,  upholding  right  of  surety  paying  note  together  with  usuriqus  interest  agreed 
on  after  maturity  to  recover  same  from  principal;  Ketchum  v.  Barber,  4  Hill,. 
224,  to  the  proposition  that  a  surety  who  pays  usurious  interest,  with  knowl- 
edge of  the  usury,  cannot  recover  on  an  indemnity  bond  given  by  principal. 

Cited  in  reference  note  in  37  A.  D.  583,  on  surety's  rights  at  law  against 
principal. 

Distinguished  in  Whitehead  v.  Peck,  1  Ga.  140,  holding  a  principal  might  re* 
sist  a  recovery  from  his  surety  on  the  ground  of  usury. 
Assumpsit  by  surety  for  reimbursement. 

Cited  in  Child  v.  Eureka  Powder  Works,  44  N.  H.  364,  holding  a  surety  cannot 
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recover  of  his  principal,  for  money  paid  on  account  of  Ms  liability,  under  a  oount 
of  money  had  and  received;  Zuellig  v.  Hemerlie,  60  Ohio  St.  27,  71  A.  S.  R.  707, 
53  N.  E.  447,  to  the  point  that  a  surety  who  has  paid  a  note  or  other  security, 
may  not  sue  upon  it  directly  in  an  action  at  law. 
Defenses  to  contribotion. 

Cited  in  Cave  v.  Bums,  6  Ala.  780,  holding  a  cosurety,  when  sued  for  contrf* 
bution,  may  not  show  that  the  note  as  between  principal  debtor  and  payee,  was- 
without  consideration;  Love  v.  Gibson,  2  Fla.  598,  holding  one  of  two  sureties 
who  fails  to  set  up  a  defense  he  ought  to  have  pleaded  in  the  original  actioDy 
will  not  be  permitted  to  set  it  up  in  a  suit  for  contribution. 

Distinguished  in  Russell  v.  Failor,  1  Ohio  St.  327,  59  A.  D.  631,  holding  a 
surety  who  has  voluntarily  paid  money  on  a  void  note,  cannot  sue  his  cosurety 
for  contribution. 

2  AM.  DEC.  6,  TERRY  v.  FOSTER,   1  MASS.   145. 
Right  of  disposal  by  will. 

Cited  in  Re  McMillen,  12  N.  M*.  31,  71  Pac.  1083,  on  the  common-law  doctrine 
giving  everyone  a  right  to  dispose  of  his  property  according  to  his  wish. 
Right  of  pretermitted  child  to  Intestate  share. 

Cited  in  Bancroft  v.  Ives,  3  Gray,  369,  following  the  same  construction  upore 
re-enactment  of  the  statute  as  to  children  unintentionally  omitted;  Loring  v^ 
Marsh,  2  Cliff.  469,  Fed.  Cas.  No.  8,515,  construing  Massachusetts  statute  as  mean- 
ing that  children  are  omitted  in  a  will  when  no  legacy  is  given  them  and  they 
are  in  no  way  mentioned;  Coulam  v.  Doull,  133  U.  S.  216,  33  L.  ed.  596,  10  Sup. 
Ct.  Rep.  253,  holding  the  object  of  a  statute  on  wills  to  be  to  provide  for  chil- 
dren in  case  of  unintentional  omission;  Hockensmith  v.  Slusher,  26  Mo.  237^ 
construing  statute  on  wills  as  providing  for  an  unintentional  omission;  Payne  v- 
Payne,  18  Cal.  291,  holding  the  section  of  statute  on  omission  of  children  in 
wills,  was  designed  only  to  protect  them  from  mistake  or  oversight;  Branton  v. 
Bran  ton,  23  Ark.  569,  holding  a  testator  who  omits  any  of  the  names  of  hi» 
children  in  his  will,  will  be  considered  to  have  died  intestate  as  to  them; 
Merrill  v.  Sanborn,  2  N.  H.  499,  holding  an  omission  of  five  out  of  seven  grand- 
children in  a  will,  not  through  forgetf ulness ;  Hurley  v.  O'Sullivan,  137  Mass. 
86,  holding  that  if  pretermission  is  intentional,  though  misguided,  the  child 
takes  nothing. 

Cited  in  reference  note  in  34  A.  S.  R.  350,  on  proof  of  intent  as  to  pretonnitted 
heir. 

Cited  in  note  in  116  A.  S.  R.  584,  on  necessity  for  legacy  to  show  testator's 
intent  to  omit  child. 

Distinguished  in  Gage  v.  Gage,  29  N.  H.  633,  under  a  different  statute  hold- 
ing that   naming  a   grandchild   showed   no   intention   to   pretermit   its   father; 
Chace  v.  Chace,  6  R.  I.  407,  78  A.  D.  446,  holding  under  a  different  statute  that, 
as  to  after-bom  children,  the  intention  of  testator  was  immaterial. 
Statutory  construction  to  avoid  injustice  or  nugatory  results. 

Cited  in  Eaton  v.  Green,  22  Pick.  526,  holding  that  a  general  act  relating  to 
jurisdiction  to  foreclose  mortgages,  included  foreclosure  of  equitable  ones;  State 
V.  Matthews,  48  N.  C.  (3  Jones,  L.)  451,  holding  that  the  revision  of  a  title 
did  not  extend  an  act  specifically  limited  to  foreign  bank  notes,  to  cover  all 
bank  notes. 

Criticized  in  Kendall  v.  Kendall,  24  Pick.  217,  on  the  straining  of  construe^ 
tion  to  avoid  injustice. 

2  AM.  DEC.  10,  liAWRENCE  v.  PARKER,   1  MASS.   191. 
Contract  to  convey  good  title. 

Cited  in  Fitch  v.  Cajsey,  2  G.  Greene,  300,  holding  purchaser  under  agreement  for 
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good  and  sufficient  deed  «ot  obliged  to  take  deed  unless  vendor's  title  is  perfect 

and  free  from  encumbrances. 

—  Joint  agreement  to  convey  with  warranty. 

Cited  in  Johnson  v.  Collins,  20  Ala.  435;  McKleroy  v.  Tulane,  34  Ala.  78,— 
to  the  proposition  that  all  bound  by  an  executory  agreement  to  make  titles  to  an- 
other must  join  in  the  conveyance;  Betton  v.  Williams,  4  Fla.  11,  to  the  proposi- 
tion that  a  vendee  might  insist  that  all  the  parties  to  an  agreement  to  con- 
vey, make  conveyance;  Clark  v.  Redman,  1  Blackf.  379,  holding  a  party  given 
a  bond  by  several  covenanters  to  make  a  lawful  title,  entitled  to  receive  a  deed 
secured  by  all  the  obligors. 

2  AM.  DEC.    11,  BROWN  v.  AUSTIN,    1   MASS.   208. 
liiablUty  on  contracts  made  as  officers  .of  public. 

Cited  in  Underbill  v.  Gibson,  2  N.  H.  352,  9  A.  D.  82,  to  the  proposition  that 
when  credit  is  extended  to  agents  of  the  government  who  act  without  authority, 
they  are  liable;  Holmes  v.  Brown,  13  Barb.  599,  holding  an  overseer  of  the 
poor  who  supported  paupers  of  a  town,  not  personally  liable;  Nichols  v.  Moody, 
22  Barb.  611,  holding  a  public  agent,  acting  in  the  line  of  his  duty,  not  per- 
sonally liable  on  contracts  made  on  behalf  of  the  government;  Olney  v.  Wickes, 
18  Johns.  122,  holding  a  public  officer  acting  as  an  agent  for  the  public,  not 
personally  liable;  Dwinell  v.  Henriquez,  1  Cal.  3,87,  to  the  proposition  that  a 
public  officer  is  not  personally  liable'  upon  contracts  made  by  him  within  the 
scope  of  his  legitimate  duties;  Adams  v.  Whittlesey,  3  Conn.  560,  holding 
known  public  agent  who  employs  a  person  to  perform  services,  not  personally 
liable  in  an  action  for  those  services;  Walker  v.  Swartwout,  12  Johns.  444, 
7  A.  D.  334,  holding  public  agent  employing,  in  known  official  capacity,  man 
to  labor  on  government  work,  not  personally  liable  for  his  wages;  Whiteside  v. 
Jennings,  19  Ala.  784,  to  proposition  that  public  agent  is  an  exception  to  rule 
that  agent  acting  beyond  authority  or  without  authority,  is  personally  liable; 
Waldron  v.  Tuttle,  4  N.  H.  149,  to  proposition  that  contracts  of  public  agent 
acting  within  line  of  his  public  duty,  are  public,  not  personal;  Brown  v.  Rund- 
lett,  16  N.  H.  360,  holding  surveyor  of  highways  not  liable  personally  for  ma- 
terials purchased  on  account  of  town;  Ives  v.  Hulet,  12  Vt.  314,  holding 
overseer  of  poor  who  did  not  procure  proper  order,  personally  liable  on  con- 
tract for  support  of  paupers;  Graves  v.  McWilliams,  1  Pinney  (Wis.)  491, 
holding^  that  public  agent  may  make  himself  personally  liable  if  the  credit  was 
extende'd  to  him;  Ghent  v.  Adams,  2  Ga.  214,  admitting  parol  evidence  that 
one  who  appended  the  letters  **J.  I.  C."  to  his  signature,  bound  the  county 
only. 

Cited  in  reference  notes  in  14  A.  D.  313,  on  liability  of  public  agent;  26 
A.  D.  626,  as  to  whether  or  not  public  agents  are  bound  by  contracts  executed 
by  them  as  such;  13  A.  D.  151,  on  personal  liability  of  public  agents  on  con- 
tracts made  in  official  capacity;  6  A.  D.  67;  65  A.  D.  692;  32  A.  S.  R.  434,— 
on  personal  liability  of  public  agents  acting  in  public  capacity  on  contracts 
made  in  behalf  of  public. 

Cited  in  notes  in   13  A.  D.  563,  on  personal  liability  of  public  agents  upon 
contracts  made  by  them;   15  L.RA.  509,  on  liability  of  public  officers  on  con- 
tracts made  for  the  public. 
Personal  liability  of  agents  on  contracts. 

Cited  in  Sumner  v.  Williams,  8  Mass.  162,  5  A.  D.  83;  Aven  v.  Beckom,  11 
Ga.  1, — holding  administrator  personally  liable  on  warranty  by  him  of  property 
sold  under  order  of  court. 

Cited  in  reference  notes  in  44  A.  D.  335,  on  liability  of  agent  on  his  con- 
tracts; 24  A.  T>.  66,  as  to  when  agent  is  personally  bound. 
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2  AM.  DEC.   16,  SWE£T  y.  BOARDMAN,  1  MASS.  258. 
What  constitutes  publication  of  will. 

Cited  in  Brinckerhoof  v.  Remsen,  8  Paige,  488;  Cilley  v.  Cilley,  34  Me.  162, — 
holding  that  no  prescribed  words  are  necessary  to  the  publication  of  a  will;  Dean 
V.  Dean,  27  Vt.  746;  Meurer's  Will,  44  Wis.  392,  28  A.  R.  691,— holding  that 
publication  is  sufficient  if  testator  was  at  time  of  execution  fully  apprised  of  its 
contents,  that  he  knew  it  to  be  a  will,  and  intended  it  as  such. 

Cited  in  reference  notes  in  39  A.  D.  692,  on  publication  of  will;  17  A.  D.  65, 
on  sufficiency  of  publication  of  will;  37  A.  D.  260,  on  necessity  and  sufficiency 
of  publication  of  will. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of  wills. 

Distinguished  in  Osbom  v.  Cook,  11  Cush.  532,  59  A.  D.  155,  holding  that  will 
in  handwriting  of  testator  and  signed  by  him  in  presence  of  witnesses,  who  at- 
test the  same  at  his  request,  is  well  executed,  although  the  testator  does  not 
declare  to  the  witness  and  they  do  not  know  that  it  is  his  will. 
Knowledge  of  contents  as  esseiitlal  to  will. 

Cited  in  Barker  v.  Comins,  110  Mass.  477;  Jenness  v.  Hazleton,  58  N.  H.  423, — 
holding  that  if  person  of  sound  mind  execute  will  knowing  its  contents,  it  is 
not  invalid  because  he  has  not  sufficient  knowledge  of  his  property,  but  other- 
wise where  he  did  not  know  its  contents  or  intend  it  for  a  will ;  Grerrish  v.  Nason,. 
22  Me.  438,  39  A.  D.  689,  holding  that  party  seeking  to  establish  will  not  in 
handwriting  of  testatrix,  n^ust  show  that  she  knew  at  the  time  of  execution  that 
it  was  her  will. 

2  AM.  DEC.  21,  LEWIS  v.  GRAY,  1  3fASS.  297. 
Parol  evidence  to  explain  written  contract. 

Cited  in  Park  v.  Miller,  27  N.  J.  L.  338,  holding  that  when  part  of  the  con- 
tract has  been  reduced  to  writing  and  the  verbal  contract  was  entire  it  may  be- 
proved  by  parol;  Moffatt  v.  Hardin,  22  S.  C.  9,  parol  evidence  is  admissible  to- 
prove  contemporaneous  declarations  of  mortgagee  explaining  use  to  be  made 
of  mortgage  and  conditions  of  its  existence;  Ryan  v.  Kaphan,  16  S.  C.  352,. 
parol  testimony  may  be  received  to  prove  an  agreement  in  which  the  written 
instrument  originated  and  of  which  it  constituted  only  a  part. 

Cited  in  reference  note  in  63  A.  D.  187,  on  admissibility  of  parol  evidence  to 
add  to,  vary,  or  explain  contracts,  and  other  writings. 

2  AM.  DEC.  27,  HARRIS  v.  CLAP,  1  3IASS.  308. 
Amount  which  can  be  recovered  on  penal  bond. 

Cited  in  Perry  v.  Horn,  22  W.  Va.  381;  United  States  v.  Meeker,  9  Phila. 
470,  Fed.  Cas.  No.  15,767,  30  Phila.  Leg.  Int.  344;  Lieberman  v.  First  Nat.  Bank, 
8  Del.  Ch.  229,  40  Atl.  382;  Mower  v.  Kip,  6  Paige,  88,  29  A.  D.  748;  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  90  A.  D.  144;  Bassett  v.  Fidelity  &  D.  Co. 
184  Mass.  210,  100  A.  S.  R.  552,  68  N.  E.  205;  Clark  v.  Wilkinson,  59  Wis.  543, 
48  A.  R.  538,  18  N.  W.  473;  Marshall  v.  Minter,  43  Miss.  666;  Judge  of  Probate 
V.  Heydock,  8  N.  H.  491;  Robbins  v.  Long,  16  N.  J.  Eq.  59;  Wyman  v.  Rob- 
inson, 73  Me.  384,  40  A.  R.  360;  Boyd  v.  Boyd,  1  Watts,  365,— holding  interest 
beyond  penalty  can  be  recovered  in  shape  of  damages;  Warner  v.  Thurlo,  15 
Mass.  154,  holding  judgment  against  surety  may  be  for  penalty  and  interest 
but  no  more;  Wayman  v.  State,  2  Gill  &  J.  254,  holding  penalty  and  interest 
the  utmost  recoverable  from  surety  on  bond;  Hood  v.  Hay  ward,  124  N.  Y.  1, 
26  N.  E.  331,  26  Abb.  N.  C.  292,  20  N.  Y.  Civ.  Proc.  Rep.  47,  holding  surety 
on  administrator's  bond  liable  for  interest  from  date  of  decree;  Williams  v. 
American  Bank,  4  Met.  317,  holding  interest  collectible  on  claims  against  estate 
by  analogy  to  the  rule  that  it  is  incident  to  the  condition  of  a  bond. 
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Cited  in  reference  note  in  1  A.  D.  340,  as  to  whether  recovery  can  exceed 
penalty  stated  in  bond. 

Cited  in  notes  in  3  L.R.A.  482,  on  recovery  beyond  amount  named  in  penal 
bond;  6  E.  R.  C.  661.  on  recovery  of  damages  beyond  amount  of  penalty  fixed 
in  bond:  55  L.R.A.  384,  385,  on  allowance  of  interest  beyond  penalty  of  stat- 
utory bond:  87  A.  D.  747,  749,  751,  752,  764,  as  to  whether  interest  can  be 
recovered  on'  penal  bond  beyond  penalty. 

Distinguished  in  State  ex  rel.  Terry  v.  Blakemore,  7  Heisk.  638,  holding  sure- 
ties on  official  bond  cannot  be  held  liable  for  more  than  penalty. 

Disapproved  in  Cherry  v.  Mann,  Cooke   (Tenn.)    268,  5  A.  D.  696;   Ansley  v. 
^ock,  8   Ala.  444;    Clark  v.  Bush,   3   Cow.   151;   Lawrence  v.  United  States,  2 
McLean,  581,  Fed.  Cas.  No.  8,145;  Hughes  v.  Wickliffe,  11  B.  Mon.  202,— holding 
that  surety  cannot  be  held  liable  for  more  than  penalty  in  bond. 
When  condition  of  bond  satisfied. 

Cited  in  Lord  v.  Hobbes,  Smith  (N.  H.)  80,  holding  execution  against  body 
*of  principal  does  not  satisfy  bond  given  for  debt. 

a  AM.  DEC.  34,  EMERSON  v.  PROPRIETORS,  1  MASS.  464. 
Nature  of  covenant  of  warranty. 

Cited  in  Caldwell  v.  Kirkpatrick,  6  Ala.  60,  41  A.  D.  36,  holding  that  a  general 
covenant  of •  warranty  is  not  a  covenant  of  seisin  but  is  equivalent  only  to  a 
covenant  for  quiet  enjoyment;  Haffey  v.  Birchett,  11  Leigh,  83,  holding  covenant 
to  warrant  and  defend  implies  a  covenant  of  quiet  enjoyment. 
Wliat  constitutes  breach  of  covenant  of  warranty. 

Cited  in  Blydenburgh  v.  Cotheal,  1  Duer,  176;  Fowler  v.  Poling,  6  Barb.  165; 
Turman  v.  Elmore,  2  Nott  &  M'C.  189;  McDowell  v.  Hunter,  Dudley  (Ga.)  4; 
Mitchell  V.  Warner,  6  Conn.  497;  Rex  v.  Creel,  22  W.  Va.  ^73;  Davis  v.  Smith, 
«  Ga.  274,  48  A.  D.  279;  Jones  v.  Richmond,  88  Va.  231,  13  S.  E.  414,— holding 
that  an  action  upon  the  covenant  of  warranty  in  a  deed  cannot  be  maintained 
without  an  eviction  under  paramount  title. 

Cited  in  reference  notes  in  6  A.  D.  646,  on  necessity  for  showing  eviction  by 
paramount  title  in  action  for  breach  of  covenant  of  warranty;  49  A.  D.  447, 
on  necessity  for  eviction  to  maintenance  of  action  for  breach  of  covenant  of  war- 
ranty. 

Cited  in  notes  in  120  A.  S.  R.  853,  on  necessity  of  eviction  to  breach  of 
warranty;  17  L.R.A. (N.S.)  1181,  on  necessity  of  eviction  to  maintenance  of  ac- 
tion for  breach  of  covenant  of  warranty  of  title. 

Disapproved  in  Johns  v.  Hardin,  81  Tex.  37,  16  S.  W.  623;  Moore  v.  Lanham, 

3  Hill,   L.   299, — holding  that  vendee   of  personal   property   or  grantee   of  real 
estate  might  sue  on  covenant  of  warranty  without  actual  eviction. 

2  AM.  DEC.  36,  BARLET  v.  KNIGHT,   1  MASS  401. 
Conclusiveness  of  forelgrn  Judgment  —  Of  foreign  country. 

Cited  in  Bumham  v.  Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179,  hold- 
ing foreign  judgment  in  personam  only  prima  facie  evidence  of  facts  decided; 
St.  Sure  V.  Lindsfelt,  82  Wis.  346,  33*^  A.  S.  R.  50,  19  L.R.A.  616,  62  N.  W. 
308,  sustaining  right  to  contradict  record  of  ecclesiastical  court  of  foreign 
country  for  want  of  jurisdiction;  Hilton  v.  Guyot,  159  U.  S.  113,  40  L.  ed.  95, 
16  Sup.  Ct.  Rep.  139,  holding  foreign  money  judgment  in  favor  of  citizen 
;against  resident  of  this  country,  conclusive  here  on  merits. 

Cited  in  notes  in  82  A.  D.  414,  on  effect  of  foreign  judgment;   94  A.  S.  R. 
-639,  on  conclusiveness  of  foreign  judgments. 
—  Of  other  state  generally. 

Cited  in  Bissell  v.  Briggs,  9  Mass.  462  (dissenting  opinion),  on  right  to  in* 
^uire  into  judgment  of  another  state;  Hazzard  v.  Nottingham,  TajMkn    (Ohio) 
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114,  holding  judgment  of  another  state  a  foreign  judgment  and  only  prima  facie 
evidence  of  debt;  Robinson  v.  Presoott,  4  N.  H.  450,  holding  judgment  of 
justice  of  peace  incapable  of  authentication  and  not  entitled  to  same  weight  as 
<iomestic  judgment;  Winchester  v.  Evans,  Cooke  (Tenn.)  420,  holding  record 
of  judgment  of  other  state  conclusive  as  to  rendition  but  not  as  to  merits. 

Cited  in  reference  notes  in  32  A.  D.  540,  on  conclusiveness  of  judgment;  6 
A.  D.  328,  on  judgment  of  other  state;  10  A.  D.  156;  10  A.  D.  215;  12  A,  D. 
527;  16  A.  D.  76;  17  A.  D.  368;  20  A.  D.  189;  25  A.  D.  322;  40  A.  D.  441; 
44  A.  D.  343, — on  effect  of  judgments  of  sister  states;  73  A.  D.  294;  20  A.  S. 
R.  159;  22  A.  S.  R.  614;  32  A.  S.  R.  213, — on  conclusiveness  of  judgments  of  sister 
states;  3  A.  D.  740;  6  A.  D.  94, — on  validity  of  judgment  of  sister  state;  35 
A.  D.  155,  on  full  faith  and  credit  due  judgments  of  sister  states;  6  A.  D.  512, 
on  opposing  judgment  of  sister  state  on  ground  of  fraud;  65  A.  D.  704,  on 
right  to  attack  judgment  of  sister  state  by  inquiring  into  jurisdiction  of 
-court  and  its  power  over  parties  and  things  in  controversy. 

Cited  in  notes  in  103  A.  S.  R.  304,  to  point  that  judgments  of  courts  of  sister 
states  are  not  foreign;   14  A.  D.  306,  on  validity  of  judgment  of  sister  state; 
15  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state;  21  A.  D.  180,  on 
effect  of  judgment  of  sister  state. 
—  Attack  on  Jurisdiction. 

Cited  in  Bimeler  v.  Dawson,  5  111.  636,  39  A.  D.  430,  upholding  right  to  im- 
peach judgment  for  lack  of  jurisdiction;  Moulin  v.  Trenton  Mut.  L.  &  F.  Ins. 
Co.  24  N.  J.  L.  222,  holding  judgment  of  other  state  not  conclusive  on  ques- 
tion of  jurisdiction;  Middlesex  Bank  v.  Butman,  29  Me.  19,  holding  judgment  of 
other  state  of  no  validity  of  lack  of  jurisdiction  shown  by  record;  Starbuck  v. 
Murray,  5  Wend.  148,  21  A.  D.  172,  sustaining  right  to  examine  judgment  of 
other  state  to  determine  question  of  jurisdiction;  Reed  v.  Reed,  52  Mich.  llY,  50 
A.  R.  247,  17  N.  W.  720,  holding  record  of  judgment  of  other  state  not  con- 
clusive as  to  court's  authority;  Gleason  v.  Dodd,  4  Met.  333,  holding  juris- 
diction of  party  as  well  as  of  cause  necessary  to  conclusiveness;  Bonesteel  v. 
Todd,  9  Mich.  371,  80  A.  D.  90;  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20 
A.  D.  179, — holding  foreign  judgment  in  personam  ineffective  against  defendant 
not  personally  notified;  Wood  v.  Watkinson,  17  Conn.  500,  44  A.  D.  502;  Hall 
V.  Williams,  6  Pick.  232,  17  A.  D.  350, — holding  judgment  of  other  state  inef- 
fective where  record  shows  nonservice  and  nonappearance;  Gerault  v.  Ander- 
son, Walk.  (Miss.)  30,  12  A.  D.  521,  sustaining  right  to  attack  judgment  of 
other  state  by  showing  defendant's  death  before  its  rendition;  Lonsdale  v.  Brown, 
4  Wash.  C.  C.  148,  Fed.  Cas.  No.  8,494,  holding  bill  of  exchange  drawn  in  one 
state  on  person  in  another,  a  foreign  bill. 

Cited  in  notes  in  103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  juris- 
diction of  another  state  are  open;  21  L.R.A.  854,  on  invalidity  or  voidability 
of  judgment  obtained  on  unauthorized  appearance  by  attorney;  21  L.R.A.  859, 
on  effect  of  judgment  of  foreign  country  or  sister  state  obtained  on  unauthorized 
appearance  of  attorney. 

Distinguished  in  Shumway  v.  Stillman,  4  Cow.  292,  15  A.  D.  374,  holding 
plea  that  defendant  never  was  an  inhabitant  or  resident  of  state  when  judgment 
was  rendered  insufficient  to  show  lack  of  jurisdiction. 

Disapproved  in  Wilcox  v.  Kassick,  2  Mich.   165,  holding  record  of  judgment 
of  other  state  averring  personal  service  of  process  conclusive. 
Conclusiveness  of  Judgment  against  infant. 

Cited  in  Bosworth  v.  Vandewalker,  53  N.  Y.  597,  holding  record  of  judgment 
prima  facie  evidence  of  jurisdiction  as  against  infant. 
How  Jurisdiction  acquired. 

Cited  in  reference  notes  in  40  A.  D.  114,  on  jurisdiction  over  nonresident  de- 
fendant; 65  A.  D.  457,  on  effect,  on  county  divisions,  of  acquiring  jurisdiction, 
and  mode  of  acquiring  jurisdiction  over  nonresidents. 
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a  AM.  DEC.  48,  NORTHROP  y.  SPEARY,   1  DAY,  aS. 
Parol  contemporaneous  conditions  on  written  agreements. 

Cited  in  Bladen  v.  Wells,  30  Md.  577,  rejecting  parol  evidence  to  contradict 
the  quantity  of  land  and  the  price  as  expressed  in  a  deed;  Carter  ▼.  Hamilton^ 
11  Barb.  147,  holding  that  the  amount  of  a  note  cannot  be  varied  by  parol,  ex- 
cept by  showing  a  want  of  consideration,  fraud,  or  mistake. 

Cited  in  note  in  102  A.  S.  R.  234,  on  agreements  as  to  quantity  of  land  col- 
lateral and  subsequent  to  sale  within  statute  of  frauds. 

Distinguished  in  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661,  admitting  ex- 
trinsic proof  of  a  greater  consideration  than  that  expressed  in  deed  with  cor* 
enant  of  seisin  in  action  for  breach  of  covenant. 

2  AM.  DEC.  50,  CORNWELIi  ▼.  ISHAM,  1  DAY,  35. 
Competency  of  witnesses. 

Cited  in  Tuskaloosa  v.  Wright,  2  Port.  (Ala.)  230,  holding  that  ex-members  ot 
a  town  corporation  are  competent  witnesses  in  a  suit  by  a  stranger  against  the 
body;  State  v.  Stuart,  23  Me.  Ill,  holding  that  the  inhabitants  of  a  town  are 
competent  witnesses  in  a  prosecution  for  an  illegal  sale  of  liquor,  though  the 
town  would  be  entitled  to  the  penalty  incurred. 

Cited  in  reference  note  in  30  A.  S.  R.  882,  on  competency  of  witnesses. 

—  To  attest  will  generally. 

Cited  in  Freleigh  v.  State,  8  Mo.  606,  holding  that  the  words  "respectable** 
and  "credible  disinterested"  as  used  in  a  statute  regarding  witnesses  upon  re- 
quest for  change  of  venue  mean  competent;  In  re  Noble  (Robinson  v.  Savage) 
124^  111.  266,  15  N.  E.  860,  holding  that  at  common  law  a  witness  to  be  "cred- 
ible" must  have  been  competent;  Fuller  v.  Fuller,  83  Ky.  345,  holding  that  the 
word  "credible,"  relating  to  witnesses,  in  the  statute  of  wills  means  "competent;" 
Rucker  v.  Lambdin,  12  Smedes  &  M.  230,  holding  the  same  and  that  competency 
relates  to  the  time  of  attestation. 

Cited  in  notes  in  2  L.R.A.  668,  on  competency  of  attesting  witnesses  to  willj 
77  A.  S.  R.  465,  on  competency  of  witness  to  will  as  affected  by  interest. 

—  To  attest  will  containing  beqnest  to  society. 

Cited  in  Goodrich's  Appeal,  67  Conn.  275,  18  Atl.  49,  holding  by  virtue  of 
statute  as  well  as  common  law  that  a  bequest  to  a  society  or  community  is 
not  invalid  because  witnesses  are  members  of  it;  Methodist  Episcopal  Church  v. 
Wood,  5  Ohio,  283,  holding  that  the  members  of  a  religious  corporation  with- 
out individual  interests  are  competent  witnesses  though  such  corporation  is 
a  party;  Eustis  v.  Parker,  1  N.  H.  273,  holding  that  the  members  of  a  church 
society  and  of  a  town  are  competent  witnesses  to  a  will  which  devised  property 
to  both  the  town  and  the  society. 

2  AM.  DEC.  &8,  PUNDERSON  v.  BROWN,   1  DAY,  98. 
Right  to  levy  npon  equitable  property. 

Cited  in  Middletown  Sav.  Bank  v.  Jarvis,  33  Conn.  372,  sustaining  the  at- 
tachment and  sale  on  execution  of  an  equitable  interest  in  shares  of  stock; 
Davenport  v.  Lacon,  17  Conn.  278,  holding  that  the  equitable  interest  of  a 
cestui  que  trust  in  real  estate  is  subject  to  the  lien  of  attachment  and  the  levy 
of  execution. 

Cited  in  reference  notes  in  17  A.  D.  157,  on  what  may  be  sold  under  execu- 
tion; 32  A.  D.  167,  on  equitable  interests  as  not  subject  to  execution;  67  A.  D. 
240;  71  A.  D.  710, — on  liability  of  equity  of  redemption  to  execution;  45  A.  D. 
446,  as  to  when  equity  of  redemption  is  lost,  forfeited,  or  barred. 

Cited  in  note  in  97  A.  D.  309,  on  liability  of  mortgagor's  equity  of  redemption 
to  execution. 

Distinguished  in   Smith  v.  Gilbert,   71  Conn.   149,   71   A.  S.  R.   163,  4rAtL 
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284,  refusing  ix>   sustain  an  attachment  of  an   interest  which  was   so   remote, 
contingent,  and  uncertain  as  to  be  incapa^ble  of  appraisement;   Haven  v.  Low, 
2  N.  H.  13,  9  A.  D.  25,  holding  that  the  equity  of  redemption  in  a  mortgage  of 
personal  property  is  not  subject  to  attachment.   • 
Mode  of  levying  on  equity  of  redemption. 

Cited  in  Scripture  v.  Johnson,  3  Conn.  211,  holding  that  an  execution  must  be 
levied  upon  the  equity  of  redemption  and  not  upon  the  land  in  order  to  pass 
the  former;  Beers  v.  Botsford,  13  Conn.  146,  denying  a  contention  that  one 
piece  might  have  been  taken  and  charged  with  the  whole  encumbrance  instead  of 
levying  upon  the  equity  of  redemption  in  three  distinct  pieces;  Hobart  v. 
Frisbie,  5  Conn.  502,  holding  that  the  levy  upon  an  equity  of  redemption  of 
greater  value  than  the  amount  of  the  execution  must  be  upon  an  undivided 
part  bearing  such  proportion  to  the  whole  as  is  the  execution  to  the  whole 
value  of  the  equity  of  redemption;  Magill  v.  Hinsdale,  6  Conn.  467n,  16 
A.  D.  70,  to  the  same  poinl 
—  Effect  of  levy  upon  equity  of  redemption. 

Cited  in  Allyn  v.  Burbank,  9  Conn.  151,  holding  that  the  levy  of  an  execu- 
tion upon  an  equity  of  redemption  gives  the  creditor  an  irredeemable  estate 
and  does  not  operate  as  a  n^ortgage  so  that  the  creditor  can  maintain  a  fore- 
closure suit;  Hobart  v.  Frisbie,  5  Conn.  592,  holding  that  the  right  to  redeem 
passes  by  execution  sale  of  the  equity  of  redemption. 
Nature  of  mortgagor's  estate. 

Cited  in  Waterbury  Sav.  Bank  v.  Lawler,  46  Conn.  243,  holding  that  the 
interest  of  a  mortgagor  before  foreclosure  is  real  estate  to  be  conveyed,  at- 
tached, taxed,  and  inherited  only  as  such,  while  the  interest  of  the  mortgage  is 
personalty. 

Cited  in  notes  in  2  L.R.A.  351,  on  nature  of  mortgagor's  estate;  2  L.R.A.  801, 
on  distinction  between  interests  of  mortgagor  and  mortgagee. 

2  AM.  DEC.  57,  BUIiKIiEY  v.  STEWART,  1  DAY,  130. 
Assumpsit  to  recover  money  voluntarily  paid. 

Cited  in  Beecher  v.  Buckingham,  18  Conn.  110,  44  A.  D.  580,  holding  that  a 
voluntary  payment  under  a  claim  of  right  with  full  knowledge  of  the  circum- 
stances cannot  be  recovered  back;  Story  v.  Barrell,  2  Conn.  666,  to  the  same  point; 
Detroit  v.  Martin,  34  Mich.  170,  22  A.  R.  512,  holding  the  same  even  though  the 
payment  was  imder  protest;  Anderson  v.  Western  U.  Teleg.  Co.  77  Miss.  864,  27 
So.  838,  holding  that  a  payment  under  a  mistake  can  be  recovered  back  provided 
ordinary  prudence  has  been  exercised;  Mowatt  v.  Wright,  1  Wend.  355,  19  A.  D. 
608;  Evans  v.  Gale,  17  N.  H.  573,  43  A.  D.  614, — holding  that  a  voluntary  payment 
under  a  claim  of  right  cannot  be  recovered  back  for  ignorance  of  law  though 
otherwise  for  mistake  of  fact. 

Cited  in  reference  note  in  27  A.  D.  489,  on  right  to  recover  back  money  vol- 
untarily paid  under  no  legal  obligation,  but  without  fraud  or  deceit. 

Cited  in  note  in  18  A.  D.  443,  on  recovery  back  of  money  voluntarily  paid. 

Distinguished  in  Sheldon  v.  South  School  Dist.  24  Conn.  88,  holding  that  rule 
that  a  voluntary  payment  under  a  claim  of  right  though  under  protest  cannot 
be  recovered  has  no  application  where  there  was  fraud  or  duress. 
Conclusiveness  of  an  award. 

Cited  in  Sanders  v.  Cabaniss,  42  Ala.  173,  sustaining  a  bill  in  equity  to  set 
aside  an  award  and  judgment  thereon  for  fraud;  Butman  v.  Vermont  C.  R.  Co. 
27  Vt.  500;  Woodrow  v.  O'Conner,  28  Vt.  776, — holding  that  an  award  is  res 
judicata  in  the  absence  of  an  appeal  and  cannot  be  collaterally  attacked;  Rice 
V.  Lopmis,  28  Ind.  399  (dissenting  opinion),  on  right  to  collaterally  attack 
an  award. 
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Cited  in  reference  notes  in  29  A.  D.  277;  38  A.  D.  493, — on  conclusiveness  of 
awards. 

Cited  in  note  in  3  E.  R.  C.  510,  on  conclusiveness  of  awards  as  bar  as  to  all 
matters  actually  submitted. 

2  AM.  DEC.  59,  WASHBURN  y.  MERRILIiS,   1  DAY,   189. 
Deeds  as  mortgages. 

Cited  in  reference  notes  in  3  A.  D.  680,  on  instruments  construed  as  mort- 
gages; 17  A.  D.  644,  as  to  when  deed  is  considered  a  mortgage;  36  A.  D.  43, 
as  to  when  absolute  deed  considered  as  mortgage;  90  A.  D.  351,  on  intention  to 
secure  indebtedness  by  conveyance  or  bill  of  sale  as  criterion  of  mortgage. 

Cited  in  notes  in  18  E.  R.  C.  14,  on  criterion  for  determining  whether  trans- 
action was  mortgage  or  sale;   15  A.  D.  48,  on  parol  evidence  that  absolute  deed 
or  bill  of  sale  was  intended  as  a  mortgage. 
«  Parol  evidence  to  show  deed  to  be  mortgage. 

.  Cited  in  Streator  v.  Jones,  10  N.  C.  (3  Hawks)  423;  Stamper  v.  Johnson,  3 
Tex.  1;  Campbell  v.  Dearborn,  100  Mass.  130,  12  A.  R.  671;  Miami  Exporting 
Co.  V.  Bank  of  United  States,  Wright  (Ohio)  249, — holding  parol  evidence  ad- 
missible to  show  that  absolute  deed  was  intended  as  security  for  debt;  Walton 
V.  Cronly,  14  Wend.  63,  holding  same  though  third  persons  are  concerned  pro- 
vided  they  have  not  been  misled;  Hall  v.  Savill,  3  G.  Greene,  37,  64  A.  D. 
486,  holding  record  evidence  and  even  parol  proof  admissible  to  show  that  deed 
absolute  on  its  face  was  intended  as  mortgage;  Strong  v.  Stewart,  4  Johns. 
Ch.  167;  Brainerd  v.  Brainerd,  16  Conn.  575;  Wall  v.  Hickey,  112  Mass.  171; 
English  V.  Lane,  1  Port.  (Ala.)  328, — holding  parol  evidence  admissible  to  show 
fraud  in  deed  which  was  intended  for  mortgage  or  conditional  deed;  Glass  v. 
Hulbert,  102  Mass.  24,  3  A.  R.  418,  to  the  same  effect;  HoUingsworth  v.  Handcock, 
7  Fla.  338,  holding  that  resort  to  extrinsic  circumstances  may  be  had  to  ascer- 
tain whether  mortgage  or  conditional  sale  was  intended. 

Cited  in  reference  notes  in  45  A.  D.  243,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto;  34  A.  D.  213,  on  admissibility  of  parol  evidence  to 
show  that  absolute  deed  was  intended  as  a  mortgagee. 

Distinguished  in  Reading  v.  Weston,  8  Conn.  117,  20  A.  D.  97,  holding  that 
parol  evidence  is  inadmissible  in  a  court  of  law  to  show  that  an  absolute  deed 
was  intended  for  a  mortgage. 
Parol  evidence  of  mistake  In  writing. 

Cited  in  Fishback  v.  Woodford,  1  J.  J.  Marsh.  84,  19  A.  D.  55;  Inskoe  v. 
Proctor,  6  T.  B.  Mon.  311;  Abbe  v.  Goodwin,  7  Conn.  377;  Gillespie  v.  Moon, 
2  Johns.  Ch.  585,  7  A.  D.  559, —  holding  that  parol  evidence  is  admissible  in  equity 
to  show  fraud  or  mistake  in  a  writing;  Linscott  v.  Fernald,  6  Me.  496,  dis- 
tinguishing between  the  right  in  equity  to  show  a  mistake  by  parol  and  the  con- 
trary rule  in  courts  of  law;  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  601, 
on  the  same  point. 

Cited  in' reference  note  in  17  A.  D.  67,  on  parol  proof  to  correct  mistake  in 
written   contract. 

Distinguished  in  Avery  v.  CJhappel,  6  Conn.  270,  16  A.  D.  63,  holding  that 
parol  evidence  of  the  intention  of  the  testator  is  inadmissible  to  vary  the  ex- 
press terms  of  a  will ;  Whitman  v.  Weston,  30  Me.  285,  refusing  to  reform  a  deed 
for  a  mistake  in  its  boundaries  to  the  injury  of  innocent  third  parties. 

Disapproved  in  Osborn  v.  Phelps,  19  Conn.  63,  48  A.  D.  133  (dissenting  opin- 
ion), on  admissibility  of  parol  evidence  to  correct  a  mistake  in  an  agreement  for 
the  sale  of  lands. 
Effect  of  notice  to  charge  purchaser  with  equities. 

Cited  in  Wright  v.  Bates,  13  Vt.  341,  holding  that  a  purchaser  is  subject  to 
equities  of  which  he  had  notice. 
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2  AM.  DEC.  61,  STEWART  ▼.  WARNER,  1  DAY,  149. 
Conclusiveness  of  Judgments  in  rem. 

Cited  in  Canaan  v.  Greenwoods  Tump.  Co.  1  Conn.  1,  arguing  that  a  sen- 
tence of  an  admiralty  court  in  a  prize  case  is  conclusive  as  to  all  matters  express- 
ly decided  because  it  operates  in  rem. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477;  48  A.  D.  591,— on 
conclusiveness  of  decree  in  admiralty. 

Cited  in  note  in  75  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and 
their  effect  as  res  judicata. 
^Foreign  Judgments. 

Cited  in  Fisher  v.  Fielding,  67  Conn.  91,  52  A.  S.  R.  270,  32  L.R.A.  236,  34  Atl. 
714  (dissenting  opinion),  on  the  difference  between  foreign  judgments  in  rem 
and  in  personam  as  res  judicata. 

Cited  in  notes  in  20  L.R.A.  673,  as  to  whether  fraud  in  procuring  foreign  decree 
can 'be  shown  5  E.  R.  C.  928,  on  impeachability  of  foreign  judgments  in  rem 
for  fraud. 

Disapproved  in  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64,  19  A.  D.  549,  holding 
that  a  foreign  sentence  of  admiralty  condemning  a  ship  as  prize  is  conclusive 
to  change  the  property  but  only  a  prima  facie  evidence  of  the  incidental  facts; 
Baxter  v.  New  England  M.  Ins.  Co.  6  Mass.  277,  4  A.  D.  125,  holding  that  the 
condemnation  of  a  ship  for  breach  of  blockade  by  a  foreign  court  of  admiralty 
is  conclusive  evidence  of  a  breach  of  blockade  in  an  action  for  the  insurance. 

2  AM.  DEC.  62,  MEAD  t.  TOMIjINSON,  1  DAY,  148. 
Action  by  partnership. 

See  note  in  64  L.R.A.  612,  on  partnership  as  real  party  in  interest  within 
meaning  of  statutes  defining  parties  by  whom  action  must  be  brought. 

2  AM.  DEC.  68,  POLLARD  ▼.  LYMAN,   1  DAY,  156. 
Right  to  discovery  in  chancery. 

Cited  in  Skinner  v.  Judson,  8  Conn.  528,  21  A.  D.  691,  holding  that  chancery 
will  compel  a  discovery  in  aid  of  a  suit  at  law  where  the  leading  circumstances 
rest  in  the  knowledge  of  the  defendant. 
Effect  of  Inadequacy  of  consideration. 

Cited  in  Reed  v.  Prentiss,  1  N.  H.  174,  8  A.  D.  50,  holding  that  failure  of 
consideration  is  no  defense  to  an  action  on  notes  given  for  chattels  where 
there  was  neither  fraud  nor  an  express  warranty;  Hardesty  v.  Smith,  3  Ind. 
39,  holding  that  parties  are  bound  by  their  contracts  where  there  is  no  fraud, 
or  warranty,  express  or  implied  or  mistake  as  to  the  facts. 

Cited  in  reference  notes  in  57  A.  D.  217,  on  inadequacy  of  consideration  as 
evidence  of  fraud;  44  A.  D.  463,  on  inadequacy  of  consideration  as  ground  for 
relief;  59  A.  D.  615;  60  A.  D.  84, — on  inadequacy  of  consideration  as  ground  for 
setting  it  aside;  26  A.  D.  109,  on  sufficiency  of  consideration  for  promise;  17 
A.  D.  50,  on  jurisdiction  of  equity  to  relieve  against  unfortunate  bargain. 

Cited  in  note  in  2  A.  D.  71,  on  inadequacy  of  consideration  as  ground  for 
avoidance  of  conveyance  in  equity. 
Effect  of  fraud. 

Cited  in  Smith  v.  Babcock,  2  Woodb.  &  M.  246,  Fed.  Cas.  No.  13,009,  holding 
that  fraud  vitiates  everything  and  may  be  set  up  as  a  defense  whether  an  ex- 
press warranty  ertsted  or  not. 
Effect  of  defendant's  denial. 

Cited  in  reference  note  in  5  A.  D.  6C7,  on  conclusiveness  upon  plaintiff  of  de- 
fendant's denial  in  his  answer. 
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2  AM.  DEC.  71,  GRISWOLD  v.  BROWN,   1  DAY,   180. 
Survival  of  action  of  trespass. 

Cited  in  Whitaker  v.  Gavit,  18  Conn.  522,  on  survivability  of  an  action  of  tres- 
pass for  an  entry  on  lands. 

Disapproved  in  Holmes  v.  Moore,  5  Pick.  257,  holding  that  an  action  on  the 
case  for  diverting  a  water  course  dies  with  the  plaintiff. 

2  AM.  DEC.  73,  BOSTWICK  v.  LEWIS,  1  DAY,  250. 
Joint  liability  for  misrepresentations. 

Cited  in  reference  note  in  80  A.  D.  183,  on  actions  against  all  confederates 
for  fraud  and  conspiracy  in  sales  of  property. 

Cited  in  notes  in  85  A.  S.  R.  372,  on  liability  for  misrepresentations  made  by 
joint  parties  or  owners;  2  A.  D.  77,  on  right  of  action  for  conspiracy  to  defraud 
in  sale  of  lands  by  misrepresentations. 
Constituents  of  fraud. 

Cited  in  Griel  v.  Lomax,  89  Ala.  420,  6  So.  741,  holding  that  mere  silence  is 
not  fraud  imless  the  seller  suppressed  a  material  fact  within  his  knowledge  which 
honestly  required  to  be  disclosed. 

Cited  in  reference  notes  in  80  A.  D.  183,  as  to  what  are  fraudulent  representa- 
tions; 5  A.  D.  174;  7  A.  D.  384,— on  fraud  in  sale  of  lands;  37  A.  D.  405, 
on  action  of  deceit  for  false  representations  in  sale  of  land;  9  A.  D.  791,  on 
suggestio  fels  as  ground  for  rescission;  39  A.  D.  733,  on  action  for  false  rep- 
resentation against  stranger  to  contract;  68  A.  D.  120,  on  vendee's  right  of  action 
for  vendor's  concealment  or  misrepresentation  as  to  title  t<^land. 

Cited  in  notes  in  2  A.  D.  78,  79,  on  fraudulent  representations  by  vendor  of 
land  regarding  title  as  actionable;  40  A.  D.  334,  on  recoupment  in  contracts  for 
sale  of  realty. 
Deceit  in  misrepresenting  quality  or  quantity  of  land. 

Cited  in  Newell  v.  Horn,  46  N.  H.  421 ;  Harlow  v.  Green,  34  Vt.  379, — sustaining 
case  for  false  and  fraudulent  representations  as  to  the  quantity  of  land  in  a 
conveyance;  Sherwood  v.  Salmon,  5  Day,  439,  5  A.  D.  167,  holding  that  the  fact 
that  land  was  visible  will  not  justify  a  misrepresentation  of  its  quality;  Munroe 
V,  Pritchett,  16  Ala.  781,  50  A.  1).  203,  holding  that  an  action  for  deceit  will  lie 
for  false  representations  as  to  the  quantity  of  land  without  proof  of  a  scienter 
on  the  part  of  the  vendor;  Coon  v.  Atwell,  46  N.  H.  510,  sustaining  an  action  of 
deceit  for  a  false  and  fraudulent  affirmation  as  to  the  number  of  acres  and  amount 
of  crops  grown  upon  a  farm;  Van  Epps  v.  Harrison,  5  Hill,  63,  40  A.  D.  314,  hold- 
ing that  a  purchaser  can  recoup  in  an  action  on  a  bond  for  misrepresentation  as 
to  the  quality  of  land;  Hinton  v.  Scott,  Dudley  (Ga.)  245,  holding  that  misrepre- 
sentations as  to  the  value  or  quality  of  land  cannot  be  used  as  a  recoupment  in 
an  action  on  purchase-money  notes. 

Cited  in  reference  notes  in  4  A.  D.  68,  on  warranty  of  quantity  in  conveyance; 
2  A.  D.  592,  as  to  when  misrepresentation  regarding  quantity  of  land  is  ac- 
tionable; 2  A.  D.  711;  2  A.  D.  721, — on  effect  of  fraudulent  representations  of 
vendor  of  land  as  to  value  and  quality;  28  A.  D.  181,  on  remedy  of  vendee  for 
misrepresentation  by  third  person  as  to  quality  and  location  of  land;  73  A.  S.  R. 
637,  on  rights  of  purchaser  where  vendor  misrepresents  quantity  of  land. 

Cited  in  note  in  4  A.  D.  558,  on  implied  warranty  of  title  or  quantity. 

Doubted  in  Whitney  v.  Allaire,  1  N.  Y.  305,  on  the  liability  of  a  vendor  or  lessor 
for  a  fraudulent  representation  as  to  territorial  extent  of  land. 
—  In  misstating  selling  price. 

Cited  in  King  v.  White,  119  Ala.  429,  24  So.  710,  holding  that  it  was  fraud  by 
misrepresenting  a  selling  price  to  induce  a  buyer  to  take  a  half  at  the  price  of 
the  whole. 
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Cited  in  reference  note  in  80  A.  D.  183,  as  to  when  action  will  lie  for  false 
representation  of  value. 
Express  warranty  as  bar  to  action  for  deceit. 

Cited  in  Wardell  ▼.  Fosdick,  13  Johns.  325,  7  A.  D.  383;  Dye  v.  Wall,  6  Ga. 
584, — sustaining  an  action  for  deceit  to  recover. for  fraud  even  though  there  was  an 
express  warranty;  Peabody  v.  Phelps,  9  Cal.  213,  refusing  to  sustain  an  action  for 
a  false  and  fraudulent  representation  as  to  the  naked  fact  of  title  by  a  purchaser 
in  possession  under  a  deed  with  covenants. 

Cited  in  reference  note  in  86  A.  D.  760,  as  to  when  vendor's  representations 
jimount  to  warranty. 

2  AM.  DEO.  82,  GRIGGS  t.  DODGE,  2  DAY,  28. 
Remainders  in  personal  property. 

Cited  in  Hitchcock  v.  Clendcnnin,  6  Mo.  App.  99;  Thomas  v.  Castle,  76  Conn. 
447,  56  Atl.  854 ;  Harrison  v.  Moore,  64  Conn.  344,  30  Atl.  55, — holding  that  a  re- 
mainder in  fee  after  a  life  estate  may  be  created  by  a  will  in  personalty  as  well 
as  realty;  Hudson  v.  Wadsworth,  8  Conn.  348,  holding  that  money  as  well  as  any 
other  chattels  may  be  limited  in  a  last  will  by  way  of  remainder  after  an  estate 
for  life ;  Broughton  v.  West,  8  Ga.  248,  holding  that  the  limitation  of  a  promissory 
note  by  deed  or  will  is  good. 

Cited  in  reference  notes  in  1  A.  D.  90,  91,  on  limitation  over  of  remainder  in 
personal  property;  17  A.  D.  802;  56  A.  D.  303, — on  limiting  personal  property  over 
by  way  of  remainder;  67  A.  D.  453,  on  life  estates  in  personal  property;  7  A.  D. 
632,  on  validity  of  remainder  over  of  personal  property. 
Wills  in  restraint  of  remarriage. 

Cited  in  Chapin  v.  Cooke,  73  Conn.  72,  84  A.  S.  R.  139,  46  Atl.  282,  holding  that 
a  devise  or  bequest  in  restraint  of  a  second  marriage  is  not  unlawful. 

2  AM.  DEO.  86,  FRANKLIN  t.  GORHAM,  2  DAY,  142. 
Redemption  from  mortgage  by  Judgment  purcbaser. 

Cited  in  Landon  v.  Humphrey,  12  Conn.  209,  23  A.  D.  333,  denying  the  right  of 
a  junior  encumbrancer  to  buy  in  the  equity  of  redemption  and  by  tacking  gain 
priority. 

Distinguished  in  Allyn  v.  Burbank,  9  Conn.  151,  holding  that  a  levy  of  execu- 
tion on  an  equity  of  redemption  annihilates  the  relation  of  debtor  and  creditor  so 
that  the  levying  creditor  cannot  foreclose  other  subsequent  attaching  creditors. 
•—Redemption  in  parts. 

Cited  fn  Young  v.  Williams,  17  Conn.  393,  holding  that  a  senior  lienor  who  has 
ft  tenant  in  common  of  the  equity  of  redemption  could  not  be  compelled  to  part 
with  his  common  interest  by  redemption. 

Cited  in  note  in  18  E.  R.  C.  277,  on  right  of  mortgagee  to  consolidate  securities. 
Marslialing  assets  and  liens. 

Cited  in  Westerly  Sav.  Bank  v.  Stillman  Mfg.  Co.  16  R.  I.  497,  17  Atl.  918, 
arguing  that  mortgages  on  several  pieces  of  property  each  given  for  the  same  debt 
without  making  reference  to  other  will  be  enforced  against  junior  mortgages 
and  attaching  creditors. 
Execution  against  equitable  interests. 

Cited  in  Davenport  v.  Lacon,  17  Conn.  278,  holding  that  the  equitable  interest 
of  a  cestui  que  trust  in  real  estate  is  subject  to  attachment  and  the  levy  of  an 
execution. 

Cited  in  note  in  2  A.  D.  57,  as  to  whether  equity  of  redemption  in  land  can  be 
levied  upon  by  execution.- 
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2  AM.  DEC.  89,  TUTTIiE  t.  RUSSELJi,  2  DAY,  201. 
Matters  admissible  to  impeach  witness. 

Cited  in  Miller  v.  People,  216  111.  309,  74  N.  E.  743,  upholding  the  right  to  show- 
that  a  witness  was  intoxicated  so  recently  that  such  condition  probably  continued 
to  the  time  in  question;  AUeman  v:  Stepp,  62  Iowa,  626,  36  A.  R,  288,  3  N.  W. 
636,  holding  evidence  that  witness's  mind  and  memory  have  become  impaired  by 
disease  admissible  to  impeach  him;  Phillips  v.  Short,  2  Harr.  (Del.  )339,  rejecting 
evidence  of  an  intervening  insanity  of  a  credible  witness;  Bell  v.  Rinner,  16  Ohio 
St.  46,  rejecting  evidence  that  the  witness  was  not  ordinarily  intelligent. 

Cited  in  notes  in  73  A.  D.  777,  on  impeachment  of  witness  by  proof  of  intoxi- 
cation; 82  A.  S.  R.  26,  on  evidence  admissible  as  bearing  on  credibility  or  bias 
of  witness. 

2  AM.  DEO.  91,  GARDNER  t.  PRESTON,  2  DAY,  205. 
Admissibility  of  similar  acts  as  showing  scienter  or  intent. 

Cited  in  Edwards  v.  Warner,  35  Conn.  617,  holding  that  the  admission  of  evidence 
of  other  similar  fraudulent  transactions  is  confined  to  cases  of  a  conspiracy  to  de- 
fraud ;  Luckey  v.  Roberts,  25  Conn.  486,  holding  that  evidence  of  similar  fraudulent 
conduct  towards  others  at  about  the  same  time  are  admissible  to  show  a  conspir- 
acy to  defraud;  Hoxie  v.  Home  Ins.  Co.  32  Conn.  21,  85  A.  D.  240,  holding  that 
evidence  of  a  series  of  previous  similar  acts  are  admissible  for  the  same  purpose; 
Tainter  v.  Hyneman,  6  Phila.  202,  24  Phila.  Leg.  Int.  52;  Hawes  v.  Dingley,  17 
Me.  341, — holding  that  evidence  of  similar  fraudulent  purchases  at  about  the 
same  time  are  admissible  upon  an  issue  of  a  fraudulent  purchase  by  a  vendee; 
Thompson  v.  Rose,  16  Conn.  71,  41  A.  D.  121,  to  the  effect  that  fraudulent  repre- 
sentations to  others  are  admissible  both  where  there  was  and  was  not  a  combination 
to  deceive. 
Circumstantial  evidence. 

Cited  in  Grant  v.  Thompson,  4  Conn.  203,  10  A.  D.  119,  holding  the  evidence 
which  tended  in  the  smallest  degree  to  prove  the  issue  should  go  to  the  jury; 
Wheeler  v.  Packer,  4  Conn.  102,  holding  that  circumstantial  evidence  should  go 
to  the  jury  when  it  affords  a  fair  and  reasonable  presumption  of  the  facts  on 
trial ;  Wright  v.  Stewart,  130  Fed.  905,  where  an  inference  of  aiding  and  abetting 
was  drawn  from  circumstances;  State  v.  Walker,  124  Iowa,  414,  100  N.  W.  354, 
holding  that  a  conspiracy  may  be  shown  by  circumstantial  evidence,  provided  it 
more  than  tends  to  create  a  suspicion. 
Elements  of  conspiracy. 

Cited  in  United  States  v.  Rindskopf,  6  Biss.  259,  Fed.  Cas.  No.  16,165,  defin- 
ing a  conspiracy  as  a  combination  of  persons  to  effect  an  illegal  object. 
Responsibility  of  conspirators  for  each  other's  acts. 

Cited  in  Livermore  v.  Herschell,  3  Pick.  33,  holding  that  evidence  of  acts  by  one 
party  pursuant  to  a  previous  agreement  of  conspiracy  will  charge  the  other  con- 
spirators; Tappan  v.  Powers,  2  Hall,  277,  holding  the  same  as  to  an  averment 
which  charged  a  conspiracy  and  individual  acts ;  State  v.  Thompson,  69  Conn.  720, 
38  Atl.  868,  holding  that  proof  of  facts  which  conduce  to  prove  a  conspiracy 
will  justify  the  admission  of  acts  and  declarations  of  the  several  conspirators. 

Cited  in  note  in  2  A.  D.  95,  on  admissibility  in  action  of  conspiracy  to  de- 
fraud, of  conspirators'  representations  to  third  persons. 
Parties  In  conspiracy. 

Cited  in  People  v.  Mather,  4  Wend.  229,  21  A.  D.  122,  holding  that  all  who 
accede  to  a  conspiracy  after  its  formation  and  while  it  is  being  executed  become 
conspirators. 
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2  AM.  DEC.   95,  NICHOLS  t.  BJjAKEISUSE,  2  DAY,  218. 
Pleading^  leg^al  effect  of  instrument. 

Cited  in  Stanley  v.  Stanley,  2  N.  H.  364,  holding  that  a  declaration  of  execution 
and  tender  of  a  bond  not  according  to  agreement  for  it  was  bad  unless  also  ac- 
ceptance was  alleged. 
Defects  cured  by  verdict. 

Cited  in  reference  note  in  59  A.  D.  320,  on  defects  cured  by  verdict. 

Cited  in  note  in  23  L.  ed.  U.  S.  491,  on  what  defects  are  cured  by  verdict. 

2  AM.  DEC.  97,  EVERTS  v.  CHITTENDON,  2  DAY,  888. 
Nature  of  estate  passing  by  will. 

Cited  in  reference  notes  in  41  A.  D.  714,  as  to  when  fee  passes  by  will;  29  A.  D. 
623,  on  what  words  in  will  carry  a  fee;  9  A.  D.  607,  as  to  when  devised  estate 
vests. 

Disapproved  in  Land  v.  Otley,  4  Rand.  (Va.)  213,  arguing  that  a  life  estate  was 
not  enlarged  by  burdens  put  on  the  life  tenant  to  pay  quit  rents. 

2  AM.  DEC.   105,  HART  v.  TALLMADGE,  2  DAY,  381. 
Deceit  resulting  in  no  benefit  to  deceiver. 

Cited  in  Cox  v.  National  Coal  &  Oil  Invest  Co.  61  W.  Va.  291,  56  S.  E.  494; 
Young  V.  Hall,  4  Ga.  95, — holding  that  false  representations  with  intent  to  de- 
ceive are  actionable  though  the  defendant  had  no  interest  in  making  such  repre- 
sentations; Hubbard  v.  Briggs,  31  N.  Y.  518,  holding  the  same  and  though  the 
defendant  was  not  in  collusion  with  the  party  benefited;  Addington  v.  Allen, 
11  Wend.  374,  arguing  to  the  same  effect. 

Cited  in  reference  notes  in  39  A.  D.  733,  on  action  for  false  representation  against 
stranger  to  contract;  80  A.  D.  183,  on  necessity  of  fraud  and  damage  in  action 
for  deceit;  62  A.  D.  742,  as  to  whether  person  making  false  representations  is 
excused  from  liability  because  he  had  no  interest  in  making  them. 

Cited  in  notes  in  6  A.  D.  213,  on  false  representations  as  to  another's  credit; 
18  A.  S.  R.  555,  on  benefit  to  defendant  in  action  for  false  representations; 
25  A.  D.  448,  on  liability  for  recommendation  for  credit  though  person  making 
false  affirmation  is  not  benefited. 

2  AM.  DEC.   109,  STOYEL  v.  WESTCOTT,  2  DAY,  418. 
Joinder  of  tort  and  contract. 

Cited  in  Crooker  v.  Willard,  28  N.  H.  134,  note,  holding  that  counts  for  torts 
and  upon  contracts  cannot  be  joined;  Armstrong  v.  Ayres,  19  Conn.  540,  holding 
a  declaration  for  fraudulent  acts  in  giving  notes  sounded  in  tort  and  that  no 
count  on  the  notes  could  be  joined. 

Cited  in  reference  notes  in  50  A.  D.  510;  39  A.  D.  532, — on  joinder  of  causes 
of  action ;  27  A.  D.  545,  on  pleading  of  tort  arising  out  of  contract. 
Waiver  of  tort  to  sue  in  contract. 

Cited  in  Southern  Exp.  Co.  v.  McVeigh,  20  Gratt.  264,  holding  that  a  recovery 
may  be  had  in  either  contract  or  tort  when  there  is  a  contract  and  something  to 
be  done  in  the  course  of  the  employment  which  is  the  subject  of  the  contract; 
People  ex  rel.  Ritterman  v.  Kelly,  1  Abb.  Pr.  N.  S.  432,  holding  that  an  election 
to  sue  ea  contractu  was  binding  on  one  who  sought  to  enforce  the  debt  by  im- 
prisonment. ^ 

2  AM.  DEC.  113,  CARTER  v.  CARTER,  2  DAY.  442. 
Joint  and  several  obligation. 

Cited  in  Dow  Law  Bank  v.  Godfrey,  126  Mich.  521,  86  A.  S.  R.  659,  85  N.  W. 
1075,  holding  that  a  note  worded  in  the  singular  but  signed  by  several  persons 
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is  several  as  well  as  joint;  Olmstead  v.  Bailey,  35  Conn.  584»  holding  that  a  bond 
in  which  the  obligors  bind  "themselves  and  each  of  them,  their  heirs,  executors, 
and  administrators,  and  each  of  them''  is  a  joint  and  several  obligation;  Elliott 
V.  Bell,  37  W.  Va.  834,  17  S.  E.  399,  holding  that  an  obligation  by  two  or  more 
will  be  presumed  to  be  joint  in  the  absence  of  express  words  to  render  it  joint 
and  several. 

Cited  in  reference  note  in  25  A.  D.  177,  on  tendency  of  law  to  consider  obligation 
joint  rather  than  joint  and  several. 
Money  obligations. 

Cited  in  Hood  v.  Hayward,  124  N.  Y.  1,  26  Abb.  N.  C.  271,  20  N.  Y.  Civ.  Proc 
Rep.  47,  26  N.  E.  331  (dissenting  opinion),  on  the  likeness  of  a  judgment  to  a  bond 
for  payment  of  money  in  respect  to  the  right  to  interest. 

2  AM.  DEC.  115,  TURNER  V.  HUBBEL,  2  DAY,  457. 
Parol  promise  to  answer  for  debt  of  another. 

Cited  in  Dillaby  v.  Wilcox,  60  Conn.  71,  25  A.  S.  R.  299,  13  L.RA.  643,  22  Atl. 
491 ;  Packer  v.  Benton,  35  Conn.  343,  95  A.  D.  246, — holding  that  a  promise  to 
pay  the  debt  of  a  third  person  by  one  not  before  liable  is  within  the  statute  where 
there  was  an  agreement  for  the  discharge  of  the  debtor  though  otherwise  in  the 
absence  of  such  agreement;  Harrington  v.  Rich,  6  Vt.  666,  holding  the  verbal 
promise  of  an  administrator  to  pay  a  debt  of  his  intestate  if  certain  arbitrators 
should  adjudge  it  to  be  due  is  void. 

Cited  in  reference  note  in  13  A.  D.  713,  on  validity  and  eflfect  of  parol  promise 
to  pay  another's  debt. 

Cited  in  notes  in  42  A.  S.  R.  191,  on  promises  of  indemnity  within  statute  of 
frauds;  23  A.  D.  155,  on  parol  promise  to  pay  debt  of  another;  2  A.  D.  118,  on 
applicability  of  statute  of  frauds  to  promise  to  answer  for  another's  tort; 
95  A.  D.  251,  as  to  what  promises  to  answer  for  third  person's  debt  are  within 
statute  of  frauds  and  what  are  not. 

2  AM.  DEC.   119,  AUSTIN  ▼.  BURBANK,  2  DAY,  474. 
Mortgage  as  incident  of  debt. 

Cited  in  Bulkley  v.  Chapman,  9  Conn.  5,  holding  that  the  assignment  of  a  deed 
of  mortgage  is  ineffectual  imless  the  debt  is  alsp  assigned. 

Cited  in  reference  note  in  49  A.  D.  544,  on  effect  of  assignment  of  mortgage 
debt  as  assignment  of  the  security. 

Cited  in  note  in  45  A.  D.  277,  on  assignment  of  debt  as  assignment  of  mortgage 
securing  it. 

2  AM.  DEC.  121,  LEWIS  v.  HAWIiEY,  2  DAY,  495. 
Words  actionable  per  se. 

Cited  in  reference  notes  in  1  A.  D.  449;  12  A.  D.  46;  24  A.  D.- 104, — on  words 
actionable  per  se. 
Injurious  to  office  or  business. 

Cited  in  Darling  v.  Clement,  69  Vt.  292,  37  Atl.  779;  Simons  v.  Burnbam,  102 
Mich.  189,  60  N.  W.  476;  Gaither  v.  Advertiser  Co.  102  Ala.  458,  14  So.  788,— 
holding  that  words  are  actionable  which  directly  tend  to  prejudice  anyone  in 
his  office,  profession,  trade,  or  business  in  any  lawful  employment  without  an 
averment  of  special  damage. 

Cited  in  reference  notes  in  43  A.  D.  670,  on  slander  of  one  in  office  or  business; 
44  A.  D.  Ill,  on  actionability  of  words  affecting  one's  business  or  profession; 
34  A.  D.  586,  on  slanderous  words  affecting  one's  business  character. 

Cited  in  notes  in  116  A.  S.  R,  817,  on  words  imputing  want  of  credit,  insol- 
vency, or  failure  to  pay  debts  as  libelous  per  se;  6  L.R.A.  643,  on  imputation 
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of  insolvency  or  want  of  credit  in  trade  or  profession  as  libel;  4  L.R^.(N.S.) 
975,  on  oral  charge  of  insolvency  against  merchant  as  slander. 

2  AM.  DEC.   122,  STATE  v.  WOODRUFF,  2  DAY,  504. 
I>l8charge  of  Jury  as  Jeopardy. 

Cited  in  State  v.  Lee,  65  Corn.  265,  48  A.  S.  R.  202,  27  L.R.A.  498,  30  Atl. 
1110,  to  the  point  that  in  case  of  a  discharge  of  a  jury  for  inability  to  agree  there 
is  no  putting  in  jeopardy;  State  v.  Benham,  7  Conn.  414,  to  the  same  effect  where 
the  discharge  was  without  the  consent  of  the  prisoner. 

Cited  in  reference  notes  in  41  A.  D.  313,  on  separation  or  discharge  of  jury  in 
criminal  case  before  conviction ;  33  A.  D.  96,  on  right  of  prisoner  to  release  on  dis- 
missal of  jury  impaneled  to  try  case. 

Cited  in  note  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy. 
Power  to  discharge  jury  In  criminal  case. 

Cited  in  note  in  11  L.R.A.(N.S.)  178,  on  how  long  a  jury  will  be  permitted  to 
deliberate  before  ordering  a  mistrial  in  a  criminal  case. 

Distinguished  in  Com.  v.  Cook,  6  Serg.  &  R.  677,  9  A.  D.  465,  holding  that 
the  court  has  no  power  to  discharge  a  jury  in  a  capital  case  without  the  consent 
of  the  accused  except  in  cases  of  absolute  necessity. 
—  Groan d  for  discbarge. 

Cited  in  Cunningham  v.  Fair  Haven  &  W.  R.  Co.  72  Conn.  244,  43  Atl.  1047, 
holding  that  unlawful  acts  by  a  party  to  a  suit  or  with  his  connivance  intended 
to  and  adopted  to  improperly  influence  a  jury  are  a  just  cause  of  dismissal. 

Cited  in  note  in  12  A.  D.  547,  on  disagreement  of  jury  as  ground  for  discharge. 
Constitutional  right  to  vote. 

Cited  in  Zitske  v.  Grohn,  128  Wis.  159,  107  N.  W.  20  (dissenting  opinion),  on 
validity  of  acts  imposing  special  qualifications  on  electors  at  local  elections. 

2  AM.  DEC.   126,  CRUGER  v.  ARMSTRONG,  3  JOHNS.  CAS.   5. 
Checks  as  bills  of  exchange. 

Cited  in  Douglass  v.  Wilkeson,  6  Wend.  637 ;  Bank  of  Springfield  v.  First  Nat. 
Bank,  30  Mo.  App.  271;  Case  v.  Morris,  31  Pa.  100;  Clark  v.  National  Metro- 
politan Bank,  2  MacArth.  249;  Mclntyre  v.  Kennedy,  29  Pa.  448;^  Case  v.  Morris, 
2  Phila.  307,  14  Phila..  Leg.  Int.  220;  Barker  v.  Anderson,  21  Wend.  372, — on  the 
similarity  between  checks  and  bills  of  exchange;  Risley  v.  Phoenix  Bank,  11  Hun, 
484,  to  show  that  a  check  is  a  bil!  of  exchange;  Bailey  v.  South  Western  R. 
Bank,  11  Fla.  266;  Jacks  v.  Darrin,  1  Abb.  Pr.  149,  3  E.  D.  Smith,  548,— holding 
that  a  check  is  a  bill  of  exchange  and  governed  by  the  same  rules;  Moses  v. 
Franklin  Bank,  34  Md.  574,  holding  that  a  check  is  a  species  of  bill  of  exchange 
subject  to  protest  for  nonpayment;  Re  Brown,  2  Story,  502,  Fed.  Cas.  No.  1,985, 
holding  checks  and  bills  of  exchange  similar  but  not  identical;  Griffith  v.  Reed, 
21  Wend.  502,  34  A.  D.  267,  on  the  nature  and  office  of  a  bill  of  exchange;  Chap- 
man V.  W^hite,  6  N.  Y.  412,  57  A.  D.  464  (dissenting  opinion),  on  distinction  be- 
tween checks  and  bills  of  exchange;  Arents  v.  Com.  18  Gratt.  750  (dissenting 
opinion),  on  interest  coupons  as  bills  of  exchange. 

Cited  in  reference  notes  in  45  A.  D.  184,  on  checks  as  inland  bills;  61  A.  D. 
435,  on  check  as  bill  of  exchange ;  57  A.  D.  466,  on  how  far  checks  are  regarded  as 
bills  of  exchange;  64  A.  D.  296,  on  rules  applicable  to  inland  bills  governing  in 
case  of  checks. 

Cited  in  note  in  27  A.  D.  197,  on  resemblance  between  drawing  on  bank  and  on 
individual. 

Assumpsit  by  holder  of  bill  or  check. 

Cited  in  Penn  v.  Flack,  3  Gill  &  J.  369;  Eagle  Bank  v.  Smith,  5  Conn.  71,  13 
A.  D.  37, — holding  that  an  action  for  money  had  and  received  may  be  maintained 
Am.  Dec.  Vol.  I.— 9. 
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by  an  indorsee  against  the  maker  of  a  note ;  Frazer  ▼.  Carpenter,  2  McLean,  235, 
Fed.  Cas.  No.  5,069,  holding  check  admissible  in  an  action  by  indorsee  against 
maker  imder  money  counts ;  Neederer  v.  Barber,  Fed.  Cas.  No.  10,079,  holding  same 
as  to  a  foreign  bill  of  exchange;  Purdy  v.  Vermilya,  8  N.  Y.  346;  Hibernia  Sav. 
&  L.  Soc.  V.  San  Francisco,  200  U.  S.  310,  50  L.  ed.  495,  26  Sup.  Ct.  Rep.  265; 
Hays  V.  Phelps,  1  Sandf.  64, — on  admissibility  of  checks  and  bills  as  evidence 
under  the  common  counts;  Dilworth  v.  Hurst,  1  Phila.  222,  8  Phila.  Leg.  Int.  127, 
holding  a  promissory  note  admissible  as  evidence  under  a  declaration  on  the 
common  counts;  Dowell  v.  Brown,  13  Smedes  &  M.  43,  holding  note  not  indorsed 
inadmissible  in  suit  under  common  counts  by  holde.r;  Pierce  v.  Crafts,  12  Johns. 
90,  holding  note  payable  to  bearer  admissible  as  evidence  in  an  action  of  assump- 
sit; Porter  v.  Cumings,  7  Wend.  172,  holding  that  a  note  signed  by  one  partner 
with  the  firm  name  is  admissible  against  the  partners  under  the  common  counts; 
Hanna  v.  Pegg,  1  Blackf.  181,  holding  that  where  there  is  privity  of  contract  be- 
tween the  parties,  a  note  is  admissible  as  evidence  in  a  suit  on  the  original  con- 
sideration; Wilson  V.  George,  10  N.  H.  445,  holding  that  a  promise  to  pay  a 
certain  sum  in  labor  is  not  a  promissory  note  and  is  not  admissible  as  evidence 
in  an  action  for  money  had  and  received;  Hall  v.  Hale,  8  Conn.  336,  holding  that 
a  bona  fide  holder  for  value  can  recover  on  a  note  though  it  had  been  fraudu- 
lently transferred. 

Disapproved  in  Kennedy  v.  Carpenter,  2  Whart.  344,  holding  that  an  accommo- 
dation indorser  could  not  recover  from  the  maker  on  the  money  counts  but  must 
sue  on  the  note. 
Presumptions  as  to  ownership  of  checks  and  bills. 

Cited  in  Foster  v.  Paulk,  41  Me.  425,  holding  that  the  holder  of  a  check  is  prima 
facie  the  owner  of  it;  Potter  v.  Chadsey,  16  Abb.  Pr.  146,  to  the  point  that  a 
holder  of  a  promissory  note  is  presumed  to  be  a  bona  fide  holder;  Morton  v. 
Rogers,  14  Wend.  575,  on  presumption  as  to  bona  fide  holder  of  note  impeached 
for  fraud;  Pipes  v.  Norton,  47  Miss.  61,  on  necessity  of  producing  bill  or  note 
in  action  thereon. 

Cited  in  reference  notes  in  36  A.  D.  126,  on  presumption  of  ownership  of  bill 
or  note  from  possession;  61  A.  D.  330,  on  possession  of  negotiable  instnunent  as 
prima  facie  evidence  of  ownership  and  consideration. 

Cited  in  notes  in  26  L.R.A.  568,  on  negotiability  of  check;  52  A.  D.  767,  on 
admissibility  of  note,  bill,  etc.,   under  count  for  money  had  and   received;    25 
A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank  bills,  checks,  notes  payable 
to  bearer,  and  other  negotiable  instruments. 
Evidence  as  to  consideration  for  bills  and  checks. 

Cited  in  Dunning  v.  Pratt,  4  Duer,  331,  holding  parol  evidence  as  to  consideration 
admissible  against  holder  with  notice;  Norton  v.  Norton,  17  N.  Y.  S.  R,  487, 
1  N.  Y.  Supp.  652,  on  possession  of  note  as  presumptive  evidence  of  consideration 
and  delivery. 

Cited  in  reference  note  in  39  A.  D.  102,  as  to  when  holder  is  required  to  prove 
consideration  given  for  note. 
Duty  to  present  for  payment  bills  and  checks. 

Cited  in  Merchant's  Bank  v.  Spicer,  6  Wend.  443,  holding  due  diligence  neces- 
sary in  presenting  a  check,  but  that  it  need  not  be  on  the  day  on  which  it  is 
drawn;  Glenn  v.  Noble,  1  Blackf.  104,  holding  an  allegation  of  presentment  of 
check  after  it  was  due,  without  specifying  on  what  day,  good  as  against  a  de- 
murrer; Lockwood  V.  Crawford,  18  Conn.  361,  holding  that  presentment  of  a 
demand  note  must  be  made  within  a  reasonable  time  in  order  to  bind  the  indorser; 
Franklin  v.  Vanderpool,  1  Hall,*  78,  holding  presentment  not  necessary  where  maker 
has  no  funds  in  the  bank  at  the  date  of  the  check ;  Ansley  v.  Anderson,  35  Ga,  8, 
holding  defendant  not  liable  for  depreciation  in  value  of  notes  in  bank  subject 
to  plaintiflf's  order;  Hieffins  v.  Morrison.  4  Dana   (Kv.)    100.  holdinar  that  alle- 
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gations  charging  indebtedness  and  liability  against  a  joint  indorser  waa  sufficient 
notice  of  protest  and  payment  by  plaintiff. 

Cited  in  reference  notes  in  52  A.  D.  594,  as  to  when  checks  are  to  be  presented; 
57  A.  D.  622,  on  duty  of  holder  of  check  to  due  diligence  in  presenting 'and  de- 
manding payment. 

Cited  in  note  in  17  A.  S.  R.  808,  on  duty  of  holder  of  check  in  order  to  render 
drawer  or  indorser  liable. 
Effect  of  nonpresentment  or  delay  in  so  doing. 

Cited  in  Murray  v.  Judah,  6  Cow.  484;  Church  v.  Famham,  1  Sheldon,  393; 
Conroy  v.  Warren,  1  Johns.  Cas.  259,  2  A.  D.  156, — holding  that  delay  in  pre- 
8pnting  a  check  for  payment  does  not  release  drawer,  where  he  suffered  no 
damage  by  the  delay;  Bell  v.  Alexander,  21  Gratt.  1,  holding  that  a  drawer  of  a 
check  is  not  discharged  by  delay  in  presentment  except  to  the  extent  of  his  loss 
therefrom;  Tryon  v.  Oxley,  3  G.  Greene,  289,  holding  that  presentment  at  any 
time  before  suit  is  sufficient  unless  the  drawer  was  damaged  by  the  delay;  Elting 
V.  Brinkerhoff,  2  Hall,  459,  holding  that  a  non-negotiable  order  need  not  be  pre- 
sented for  payment  at  any  specified  time. 

Disapproved  in  Hill  v.  Martin,  12  Mart.  (La.)   177,  13  A.  D.  372,  holding  want 
of  damage  no  excuse  for  failure  to  give  notice  to  indorser  of  note. 
—  Presumption  as  to  effect  of  failure  to  present. 

Cited  in  Ransom  v.  Wheeler,  12  Abb.  Pr.  139,  holding  that  to  excuse  nonpre- 
sentment on  specified  date  holder  must  show  that  drawer  had  no  funds  in  the 
bank  on  that  date;  Gough  v.  Staats,  13  Wend.  549,  holding  that  as  between 
holder  and  indorser  delay  is  presumed  to  be  prejudicial  and  indorser  is  discharged 
thereby;  Little  v.  Phenix  Bank,'  2  Hill,  425,  holding  that  the  burden  of  proving 
that  no  loss  from  the  delay  had  occurred  to  the  drawer,  was  on  the  holder; 
Watt  y.  Gans,  114  Ala.  264,  62  A.  S.  R.  99,  21  So.  1011,  holding  that  damage  to 
drawer  from  delay  of  presentment  is  presumed  but  may  be  rebutted  by  proof  of 
no  loss. 
Check  as  an  appropriation  of  funds  in  hands  of  drawee. 

Cited  in  Finlay  v.  American  Exch.  Bank,  1 1  How.  Pr.  468,  holding  that  a  check 
is  not  an  assignment  of  the  funds  so  as  to  make  the  drawee  liable  to  the  holder; 
Chapman  v.  White,  6  N.  Y.  412,  57  A.  D.  464  (dissenting  opinion),  on  the  ap- 
propriation of  funds  in  the  hands  of  drawee  by  check;  McLure  v.  Sherman,  70 
Fed.  190,  holding  check  drawn  upon  deposit  sufficient  part  payment  under 
statute  of  frauds. 

a  AM.  DEC.  180,  PATRICK  v.  LUDLOW,  3  JOHNS.  CAS.  10. 
Meaning  of  words  ''at  and  from"  in  marine  policy. 

Cited  in  Snyder  v.  Atlantic  Mut.  Ins.  Co.  96  N.  Y.  196,  47  A.  R.  29,  holding 
that  a  marine-insurance  policy  at  and  from  a  port  attaches  when  preparation  for 
the  voyage  begins;  Seaman  v.  Loring,  1  Mason,  127,  Fed.  Cas.  No.  12,583,  holding 
construction  of  "at  and  from"  in  marine  policy  to  depend  upon  circumstances; 
Gordon  v.  American  Ins.  Co.  4  Denio,  360,  holding  that  a  policy  upon  freight  did 
not  attach  until  cargo  was  laden  on  board. 

Cited  in  reference  note  in  48  A.  D.  469,  on  construction  of  words  "at"  and 
"from"  in  policy  of  insurance. 

Cited  in  notes  in  13  E.  R.  C.  619,  on  insurance  "at  and  from"  foreign  port; 
13  E.  R.  C.  691,  on  necessity  that  cargo  be  laden  before  policy  on  freight  attaches. 
Deviation  by  Insured  vessel. 

Cited  in  Riggin  v.  Patapsco  Ins.  Co.  7  Harr.  &  J.  279,  16  A.  D.  302,  holding 
deviation  not  justified  for  apprehension  of  danger  unless  supported  by  reasonable 
evidence;  Thatcher  v.  McCulloch,  Olcott,  365,  Fed.  Cas.  No.  13,862,  on  the  ques- 
tion as  to  what  constitutes  deviation. 

Cited  in  reference  notes  in  12  A.  D.  627,  on  effect  of  delaj^  and  deviation  on  'in- 
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surance  policy;  41  A.  D.  601,  on  delay  and  deviation;  39  A.  D.  549,  on  what  consti- 
tutes deviation. 

Cited  in  notes  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route;  58 
A.  D.  674,  on  effect  of  policy  of  deviation  due  to  necessity. 
Admissions  by  demurrer  to  the  evidence. 

Cited  in  People  v.  Cook,  8  N.  Y.  67,  59  A.  D.  451,  holding  that  a  demurrer  to 
the  evidence  admits  every  fact  found  from  the  testimony. 

2  AM.  DEC.  134,  JONES  T.  CASWELL,  8  JOHNS.  CAS.  29. 
Agreements  to  prevent  competition  at  public  sales. 

Cited  in  Wooton  v.  Hinkle,  20  Mo.  290;  Wheeler  v.  Wheeler,  5  I>nns.  355.— 
holding  an  agreement  not  to  compete  at  partition  sale  void  as  b^n^  against 
public  policy;  Brisbane  v.  Adams,  3  N.  Y.  129;  Troup  v.  Wood,  4  Jo'ms.  Ch.  228; 
Brown  v.  Lynch,  1  Paige,  147;  Corrothers  v.  Harris,  23  W.  Va.  177;  Horn  v. 
Star  Foundry  Co.  23  W.  Va.  522;  Loyd  v.  Malone,  23  111.  43,  74  A.  D.  179; 
Marlatt  v.  Warwick,  19  N.  J.  Eq.  439;  Slingluff  v.  Eckel,  24  Pa.  472;  Thompson 
V.  Davis,  13  Johns.  112, — holding  contract  to  prevent  competition  at  execution  sale 
void  as  being  against  public  policy;  De  Baun  v.  Brand,  60  N.  J.  L.  2^^,  37  Atl. 
726,  holding  the  same  as  to  a  sale  under  mortgage  foreclosure;  People  v. 
Stephens,  71  N.  Y.  527,  holding  the  same  as  to  bids  on  state  contracts;  Dudley 
V.  Odom,  5  S.  C.  N.  S.  131,  22  A.  R.  6,  holding  same  as  to  agreement  between 
bidders  at  bankruptcy  sale;  Re  Blake,  80  C.  C.  A.  167,  150  Fed.  279,  holding  the 
same  as  to  bids  for  deposit  of  county  money;  Piatt  v.  OHver,  1  McLean,  205,  Fed. 
Cas.  No.  11,114;  Kine  v.  Turner,  27  Or.  356,  41  Pac.  664,— holding  the  same 
as  to  government  lands  sold  at  public  auction;  Dement  v.  Rokker,  126  fU.  174, 
19  N.  E.  33,  to  the  point  that  a  contract  to  prevent  competition  in  bidding  confers 
no  rights  upon  the  parties;  Martin  v.  Evans,  2  Rich.  Eq.  368  (opinion  of  lower 
court),  on  preventing  competition  at  public  sales  as  fraud;  Freeman  v.  Cooper,  14 
Ga.  238,  holding  that  an  agreement  by  purchaser  at  execution  sale  to  reconvey  to 
debtor  at  purchase  price,  is  valid;  Hawley  v.  Cramer,  4  Cow.  717,  Appx. ;  James 
v.  !B\ilcord,  5  Tex.  512,  55  A.  D.  742,  holding  as  an  exception  to  the  rule  that  a 
combination  of  interests  by  bidders  made  in  good  faith  is  valid;  Piatt  v.  Oliver, 
2  McLean,  267,  Fed.  Cas.  No.  11,115,  holding  that  at  a  sale  of  public  lands,  bidders 
may  combine  to  purchase  for  their  joint  interest;  Myers  v.  Dorman,  34  Hun,  115, 
holding  agreement  to  join  in  a  bid  at  sheriff's  sale  valid  where  no  fraudulent 
intent  was  shown. 

Cited  in  reference  notes  in  33  A.  D.  563,  as  to  when  auction  sale  is  fraudulent; 

55  A.  D.  756,  as  to  when  agreements  to  unite  in  bid  at  auction  sale  are  valid; 
61  A.  D.  350,  on  invalidity  of  agreement  to  prevent  competition  at  execution  sales; 

56  A.  D.  755;  70  A.  S.  R.  877, — on  invalidity  of  agreement  for  checking  or  stiflinij 
bids  at  judicial  sale;  20  A.  D.  229,  on  combination  to  prevent  bidding  at  public 
sale;  44  A.  D.  731,  on  combinations  and  agreements  to  prevent  competition  at 
public  auction. 

Cited  in  notes  in  96  A.  D.  270,  on  effect  of  combinations  tending  to  stifle  com- 
petition at  auctions;  20  L.R.A.  545,  546,  548,  on  effect  of  preventing  or  checking 
bids  on  validity  of  sale  at  auction. 

Distinguished  in  Martin  v.  Evans,  2  Rich.  Eq.  368  (dissenting  opinion),  on 
agreements  not  to  bid  as  prima  facie  evidence  of  fraud. 

Limited  in  Hopkins  v.  Ensign,  122  N.  Y.  144,  9  L.R.A.  731,  25  N.  E.  306,  hold- 
ing agreement  not  to  bid  in  judicial  sale  valid  in  the  absence  of  fraudulent  intent; 
Kearney  v.  Taylor,  15  How.  494,  14  L.  ed.  787 ;  Phippen  v.  Stickney,  3  Met.  384, 
holding  that  an  agreement  to  allow  one  bidder  to  purchase  for  the  benefit  of  a 
number,  if  made  for  an  honest  purpose,  is  valid. 
—  Suppression  of  bidding  as  fraud. 

Cited  in  Barrett  v.  Bath  Paper  Co.  13  S.  C.  128,  holding  that  any  act  intended 
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to  prevent  competition  among  bidders  at  sale  is  fraud  and  vitiates  the  sale; 
Finlayson  v.  Lipscomb,  16  Fla.  751,  to  the  point  that  any  act  which  tends  to 
prevent  fair  competition  at  execution  sale  is  a  fraud  upon  the  debtor;  Spencer 
V.  Champion,  13  Conn.  11,  holding  interference  by  creditor  at  public  sale,  pre- 
venting competition,  renders  sale  fraudulent;  Bunts  v.  Cole,  7  Blackf.  265,  41 
A.  p.  226,  holding  that  the  discouraging  of  bidders  at  execution  sale  by  threats 
was  ifraud ;  People  v.  Lord,  6  Hun,  390,  holding  a  party  to  an  agreement  to  prevent 
competition  for  a  public  contract,  liable  for  damages  resulting  therefrom. 

Cited  in  reference  note  in  57  A.  D.  598,  on  agreement  preventing  competition  at 
auction  sale  as  fraud  on  vendor. 
Contracts  against  public  policy. 

Cited  in  Horn  v.  Star  Foundry  Co.  23  W.  Va.  522,  holding  that  where  party 
buys  land  and  vendor  suggests  that  contract  of  sale  and  conveyance  be  made  in 
name  of  third  party  knowing  nothing  about  transaction  to  delay  and  defraud 
creditors  such  contract  is  fraudulent  and  against  public  policy;  Bach  v.  Smith, 
2  Wash.  Terr.  145,  3  Pac.  831,  to  the  point  that  an  agreement  for  sale  of  in- 
toxicating liquors  by  a  person  not  licensed  is  against  public  policy  and  void,  be- 
cause tending  to  decrease  revenue;  Santa  Clara  Valley  Milk  &  Lumber  Co.  v. 
Hayes,  76  Cal.  387,  9  A.  S.  R.  211,  18  Pac.  391,  holding  contract  between  lumber 
dealers  to  prevent  competition  and  keep  up  price  void  because  against  public 
policy;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A.  S.  R.  793,  21  L.R.A.  617, 
26  Atl.  978,  holding  agreement  between  newspapers  as  to  publication  of  laws 
was  void  where  statute  provided  for  publication  in  newspaper  having  largest 
circulation;  Trist  v.  Child  (Burke  v.  Child)  21  Wall.  441,  22  L.  ed.  623,  holding 
a  contract  for  lobbying  to  be  against  public  policy  and  void. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute. 

Cited  in  note  in  12  L.R.A.  120,  as  to  what  contracts  are  not  binding  on  makers. 
Waiver  of  rig^ht  to  bid  at  sale  as  consideration. 

Cited  in  Merchants  Ins.  Co.  v.  Addison,  9  Rob.  (La.)  486,  holding  waiver  of 
right  to  bid  not  good  consideration  to  support  a  contract;  Gulick  v.  Ward,  10 
N.  J.  L.  87,  18  A.  D.  .389,  holding  that  refraining  from  bidding  on  a  mail-carry- 
ing contract  is  not  good  consideration  to  sustain  a  promise  to  pay  therefor; 
Hopkins  v.  Ensign,  122  N.  Y.  144,  9  L.R.A.  731,  25  N.  E.  306,  holding  that 
agreement  not  to  bid  is  valuable  consideration  to  support  a  contract. 
Defenses  against  indorsee  with  notice. 

Cited  in  Comstock  v.  Hoag,  5  Wend.  600,  holding  past-due  note  transferred  by 
agent  subject  to  defenses. 

Cited  in  notes  in  46  L.R.A.  765,  on  illegal  consideration  as  defense  to  negotiable 
paper  transferred  after  maturity;  46  L.R.A.  761.  on  defense  of  want  or  failure  of 
consideration  for  negotiable  paper  transferred  after  maturity. 

2  AM.  DEC.  139,  ABBOTT  v.  SEBOR,  3  JOHNS.  CAS.  39. 

Insurance  on  profits. 

Cited  in  Alsop  v.  Commercial  Ins.  Co.  1  Sumn.  451,  Fed.  CJas.  No.  202,  holding 
valued  policies  on  profits  on  merchandise  on  board,  vessel  valid;  Canada  Sugar 
Ref.  Co.  V.  Insurance  Co.  of  N.  A.  175  U.  S.  609,  44  L.  ed.  292,  20  Sup.  Ct.  Rep. 
239  (reversing  82  Fed.  757),  holding  that  where  cargo  was  lost  insured  could 
recover  full  amount  of  profits  as  valued  in  the  policy;  Buffalo  Elevating  Co.  v. 
Prussian  Nat.  Ins.  Co.  64  App.  Div.  182,  71  N.  Y.  Supp.  918,  holding  that  an  in- 
surance on  **the  use  and  occupancy"  at  a  specified  sum  is  a  valued  policy  and  does 
not  depend  on  profits;  Miller  v.  Eagle  Life  &  Health  Ins.  Co.  2  E.  D.  Smith,  268, 
to  the  point  that  profits  are  not  included  in  an  insurance  policy  unless  expressly 
named. 
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Cited  in  note  in  13  E.  R.  C.  313,  on  insurability  of  commissions  or  expected 
profits. 
Total  loss. 

Cited  in  reference  notes  in  22  A.  D.  141,  35  A.  D.  243;  59  A.  S.  R.  814,— on 
what  constitutes  a  total  loss  imder  marine  policy. 

Cited  in  note  in  22  L.  ed.  U.  S.  217,  on  what  is  a  total  loss  within  marine  in- 
surance policy. 
Admiralty  survey  as  evidence. 

Cited  in  Howard  v.  Orient  Mut.  Ins.  Co.  2  Robt.  539 ;  Saltus  v.  Commercial  Ins. 
Co.  10  Johns.  487;  The  Director,  34  Fed.  67;  Murray  v.  Great  Western  Ins.  Co. 
39  Hun,  681;  Hall  v.  Franklin  Ins.  Co.  9  Pick.  466, — holding  admiralty  survey 
as  to  condition  of  vessel  not  admissible  as  evidence  for  plaintiffs  in  suit  on  in- 
surance policy. 
Purchase  of  abandoned  vessel  as  vraiver  of  abandonment. 

Cited  in  Ogden  v.  New  York  F.  Ins.  Co.  10  Johns.  177,  holding  that  purchase  of 
vessel  after  abandonment  by  insured  changes  total  to  partial  loss;    Church  v. 
Marine  Ins.  Co.  1  Mason,  341,  Fed.  Cas.  No.  2,711,  on  right  of  master  to  purchase 
stranded  vessel  sold  under  his  direction. 
Ground  for  new  trial. 

Cited  in  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J.  479,  Appx.,  granting 
new  trial  because  of  uncertainty  whether  justice  had  been  done  by  jury  in  eminent 
domain  proceedings. 

2  AM.  DEC.  144,  DUS£NBURY  v.  ELLIS,  S  JOHNS.  CAS.  70. 
Liability  on  agents*  contracts. 

Cited  in  reference  note  in  6  A.  D.  161,  on  principal's  liability  on  agent's  con- 
tracts. 

Cited  in  note  in  27  L.  ed.  U.  S.  904,  on  conclusiveness  on  undisclosed  principal 
of  note  or  bill  of  agent  signed  or  drawn  in  agent's  own  name. 
—  Personal  liability  of  agent. 

Cited  in  McCormick  v.  Seeberger,  73  111.  App.  87,  holding  agent  liable  upon  a 
lease  signed  as  agent  for  a  bank  not  authorized  to  do  business ;  Rollins  v.  Phelps, 
5  Minn.  463,  Gil.  373,  holding  contract  signed  by  agent  of  undisclosed  principal 
binding  upon  agent;  Brown  v.  Johnson,  12  Smedes  &  M.  398,  61  A.  D.  118,  holding 
purchase  of  state  land  at  sale  by  unauthorized  agent  void  as  to  principal  but  en- 
forceable as  to  agent;  Edings  v.  Brown,  1  Rich.  L.  255,  holding  agent  liable  upon 
•  warranty  in  bill  of  sale  signed  as  trustee  for  a  feme  covert ;  Kennedy  v.  Stonehouse, 
13  N.  D.  232,  100  N.  W.  258,  holding  agent  liable  on  unauthorized  contract  for 
sale  of  land;  Dung  v.  Parker,  52  N.  Y.  494,  holding  agent  not  liable  on  contract 
void  as  to  principal  under  statute  of  frauds;  Palmer  v.  Stephens,  1  Denio,  471, 
holding  unauthorized  agent  liable  on  note  signed  by  ageAt  with  principal's  name  and 
agent's  initials;  Cottrel  v.  Thorn,  3  Johns.  Cas.  544;  Underbill  v.  Gibson,  2  N. 
H.  352,  9  A.  D.  82;  Mott  v.  Hicks,  1  Cow.  513,  13  A.  D.  550;  Newberry  v.  Slafter. 
98  Mich.  468,  57  N.  W.  574, — on  personal  liability  of  agent  upon  contracts  not 
binding  on  principal;  Aven  v.  Beckom,  11  Ga.  1,  holding  an  administrator  per- 
sonally liable  upon  warranty* made  at  administrator's  sale;  Gillaspie  v.  Wesson, 
7  Port.  (Ala.)  454,  31  A.  D.  715,  holding  an  agent  of  the  government  personally 
responsible  for  unauthorized  act  in  purchasing  goods;  Duncan  v.  Niles,  32  111.  532, 
83  A.  D.  293,  holding  officer  not  liable  on  note  which  was  insufficient  to  bind  the 
county;  Ives  v.  Hulet,  12  Vt.  314,  holding  town  overseer  personally  liable  on  con- 
tract for  the  support  of  a  poor  person,  defective  and  void  as  against  the  town; 
Campbell  v.  Muller,  19  Misc.  189,  43  N.  Y.  Supp.  233,  holding  damages  from  un- 
authorized act  of  agent  is  not  measured  by  the  contract,  but  embraces  all  injury 
from  his  unauthorized  contract;  Preiss  v.  Le  Poidevin,  19  Abb.  N.  C.  123,  holding 
that  person  covenanting  under  an  assumed  name  cannot  be  held  liable  as  agent. 
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but  is  held  as  principal  under  name  assumed;  Woodward  v.  Beasley,  2  Tenn.  Ch. 
App.  339,  holding  corporate  officers  and  directors  personally  liable  for  issuing 
notes  of  corporation  before  capital  stock  is  subscribed. 

Cited  in  reference  notes  in  8  A.  D.  148,  on  note  by  unauthorized  agent;  24 
A.  D.  66,  as  to  when  agent  is  personally  bound;  11  A.  D.  30,  on  personal  liability 
of  agents  upon  contracts;  50  A.  D.  793,  on  personal  liability  of  agent  on  contract 
■executed  without  authority;  26  A.  D.  624,  on  agent's  liability  in  case  of  contract 
not  under  seal;  7  A.  D.  383,  on  liability  as  maker  of  one  who  signs  note  for  an- 
other without  authority. 

Cited  in  notes  in  12  L.R.A.  346,  on  responsibility  of  agent  on  his  contract; 
2  A.  D.  145,  on  personal  liability  of  agent  upon  unauthorized  contract;  22  A.  S. 
R.  510,  as  to  whether  agent  failing  to  bind  principal  binds  himself;  13  A.  D.  563, 
on  effect  of  corporate  agent's  indorsement  or  acceptance  of  negotiable  instrument; 
17  A.  D.  226,  on  effect  of  executors*  covenants  in  their  conveyances. 

Distinguished  in  Sinclair  v.  Jackson,  8  Cow.  543,  holding  attorney  acting  in  good 
faith  not  liable  on  contract  executed  in  excess  of  his  power;  Hegeman  v.  Johnson, 
35  Barb.  200,  holding  agent  not  liable  on  an  executory  unauthorized  contract  of 
purchase  at  judicial  sale ;  Walker  v.  Bank  of  the  State,  9  N.  Y.  582,  holding  that 
an  acceptance  of  a  bill  of  exchange  by  a  person  as  agent  did  not  render  him  per- 
sonally liable. 

Doubted  in  Noyes  v.  Loring,  55  Me.  408,  holding  that  action  on  the  case  for 
deceit  is  the  only  remedy  against  agent  of  town  for  unauthorized  contract;  White 
V.  Madison,  26  N.  Y.  117,  26  How.  Pr.  481,  as  to  holding  unauthorized  agent  liable 
on  contract  as  principal. 

Criticized  in  Sheffield  v.  Ladue,  10  Minn.  388,  Gil.  346,  10  A.  R.  145.  holding 
that  an  action  for  damages  is  the  only  remedy  against  agent  for  unauthorized 
contract;  Skinner  v.  Dayton,  19  Johns.  513,  10  A.  D.  286  (dissenting  opinion),  on 
liability  of  agent  for  unauthorized  acts. 

a  AM.  DEC.   145,  RIGGS  v.  DENNISTON,  S  JOHNS.  CAS.   198. 
Ijibelousness  of  words  exposing  to  contempt  or  disgrace. 

Cited  in  Steele  v.  South  wick,  9  Johns.  214,  holding  that  words  published  mali- 
ciously charging  reckless  swearing  are  actionable;  Kerr  v.  Force,  3  Cranch,  C.  C. 
S,  Fed.  Cas.  No.  7,730,  holding  the  same  of  a  charge  of  "altering"  certain  papers; 
Cooper  V.  Greeley,  1  Denio,  347,  holding  that  a  publication  charging  that  a  person 
is  in  bad  repute  where  known,  is  libelous. 
-^  Words  published  concernlni;  one  in  his  profession  or  business. 

Cited  in  Triggs  v.  Sun  Printing  &  Pub.  Asso.  179  N.  Y.  144,  103  A.  S.  R. 
^1,  b6  L.R.A.  612,  71  N.  £.  739,  holding  that  a  false  statement  written  and  pub- 
lished concerning  an  author  exposed  him  to  public  hatred,  contempt,  scorn,  or 
shame,  per  ae;  Barron  v.  Smith,  19  S.  D.  60,  101  N.  W.  1105,  holding 
that  a  charge  that  officers  of  a  miners'  union  were  bribed  to  purchase  a  piano  was 
libelous  per  ae;  Mains  v.  Whiting,  87  Mich.  172,  49  N.  W.  559,  holding  that  par- 
ticular words  spoken  of  plaintiff  as  an  attorney  were  actionable  per  ae;  Byrnes 
V.  Mathews,  12  N.  Y.  S.  R.  74,  holding  the  same  of  a  publication  that  a  detective 
did  dirty  work. 

Cited  in  reference  notes  in  76  A.  D.  282,  as  to  when  publications  concerning 
public  officers  are  libelous;  37  A.  D.  36,  on  libel  by  publications  concerning  public 
officials. 
Justification  for  libel  or  slander. 

Cited  in  note  in  21  L.R.A.  506,  on  truth  as  justification  to  libel  or  slander 
charge. 
Privileged  commnnications  to  attorney. 

Cited  in  Mowell  v.  Van  Buren,  77  Hun,  669,  28  N.  Y.  Supp.  1035,  liolding  that 
^»8ua1  remarks  by  client  not  relating  to  matters  in  which  attorney  is  employed. 
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are  not  privileged;  Jeanes  v.  Fridenberg,  3  Clark  (Pa.)  199,  holding  an  attorney 
summoned  as  garnishee  not  privileged  from  disclosing  if  he  had  received  monejr 
from  his  client  for  payment  to  creditors. 

Cited  in  reference  note  in  6  A.  D.  518,  on  what  secrets  attorney  is  bound  to  keep. 

Cited  in  notes  in  25  A.  D.  420,  on  confidential  communications  to  counsel;  6d 
A.  S.  R.  217,  218,  on  privileged  communications  to  attorney. 
Partial  pleas  and  demurrers. 

Cited  in  Slocum  v.  Despard,  8  Wend.  615;  Sterling  v.  Sherwood,  20  Johns. 
204, — holding  that  demurrer  to  plea  answering  part  only  of  matters  charged  in 
declaration  does  not  discontinue  the  suit;  State  v.  Burnham,  9  N.  H.  34,  31  A 
D.  217,  holding  that  justification  in  a  suit  for  a  libel  must  cover  the  whole  matter 
charged;  Flemming  v.  Hoboken,  40  N.  J.  L.  270,  holding  that  a  plea  which  pur- 
ports to  answer  only  part  of  the  declaration  by  denial  is  good  against  a  motion  to- 
strike  out;  Johnson  v.  Brown,  13  W.  Va.  71,  holding  that  where  part  of  declara- 
tion is  sufficiently  set  forth  it  should  be  met  with  a  plea  as  to  those  parts  and 
demurrer  as  to  the  rest;  Root  v.  Woodruff,  6  Hill,  418,  on  the  rule  that  plaintifiT 
may  demur  to  a  plea  which  fails  to  answer  the  whole  declaration  without  discon- 
tinuing the  action ;  Warren  v.  Nexsen,  4  111.  38,  holding  ihat  where  a  plea  answers 
only  part  of  declaration,  and  plaintiflf  replies  or  demur§,  the  action  is  discon- 
tinued; Ames  V.  Hazard,  6  R.  I.  335,  holding  that  where  libelous  matter  is  all 
charged  in  one  count,  a  plea  justifying  in  part  will  be  overruled  on  demurrer; 
Young  V.  Fentress,  10  Humph.  161,  holding  that  where  in  an  action  upon  a  note- 
a  plea  of  payment  of  part  was  made  judgment  by  default  should  have  been  en- 
tered as  to  the  rest. 

2  AM.  DEC.   149,  WILKIE  v.  ROOSEVELT,  S  JOHNS.  CAS.  206. 
Successive  new  trials  where  same  verdict  is  returned  each  time. 

Cited  in  Baker  v.  Lewis,  1  Pittsb.  382,  granting  a  new  trial  after  two  con- 
curring verdicts  because  against  the  law;  Jourdan  v.  Reed,  1  Iowa,  135,  holding 
that  third  trial  should  be  granted  where  jury  had  rendered  two  concurring  verdicts 
clearly  against  the  evidence;  Fearing  v.  De  Wolf,  3  Woodb.  &  M.  186,  Fed.  Cas. 
No.  4,711,  holding  that  a  jury  verdict  will  not  be  set  aside  because  the  evidence 
seemingly  preponderates  against  it,  nor  because  another  jury  on  similar  evidence 
found  the  other  way;  Williams  v.  Delaw^are,  L.  &  W.  R.  Co.  63  App.  Div.  648» 
(;rt  N.  Y.  Supp.  1148,  on  right  of  court  to  grant  new  trial  an  unlimited  number 
of  times;  McCann  v.  New  York  &  Q.  C.  R.  Co.  73  App.  Div.  305,  76  N.  Y.  Supp. 
684,  holding  that  where  four  juries  had  found  for  plaintiff  the  court  erred  in 
setting  aside  the  verdict  because  against  the  weight  of  the  evidence. 

Cited  in  reference  note  in  73  A.  S.  R.  833,  on  disregarding  instructions  as  ground 
for  second  new  trial. 

Cited  in  note  in  4  A.  D.  463,  on  propriety  of  granting  new  trial  after  two  con- 
curring verdicts. 
Effect  of  usury  on  bill  or  note. 

Cited  in  Brewster  v.  Lyndes,  2  Miles  (Pa.)  185,  holding  a  bill  or  note  void,  under 
laws  of  New  York,  where  the  consideration  between  original  or  subsequent  parties 
is  usurious;  Bailey  v.  Lumpkin,  1  Ga.  392,  holding  usury  in  inception  of  note 
taints  all  renewals. 

Cited  in  reference  notes  in  10  A.  D.  54,  on  usurious  contracts;  6  A.  D.  542,. 
on  invalidity  of  note  for  usurious  consideration;  32  A.  D.  718,  as  to  when  usury 
is  available  as  a  defense ;  8  A.  D.  93,  on  usury  tainting  substituted  security. 

Cited  in  notes  in  55  A.  D.  398,  on  defense  of  usury;  62  A.  D.  118,  on  validity 
of  negotiable  papet  as  affected  by  subsequent  sale  on  usurious  consideration. 
—  As  to  bona  fide  holders  of  bills  or  notes. 

Cited  in  Ward  v.  Sugsr,  113  N.  C.  489,  24  L.R.A.  280,  18  S.  E.  717;  Bailey  ▼. 
Lumpkin,  1  Ga.  392, — holding  usurious  contract  void  as  to  entire  interest  eve» 
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in  hands  of  bona  fide  holder  without  notice;  Bridge  v.  Hubbard,  15  Mass.  90,  8 
A.  D.  86,  holding  note  given  as  additional  security  for  usurious  note  void  for 
usury,  even  in  hands  of  bona  fide  holder  without  notice;  Metcalf  v.  Watkyns,  1 
Port.  (Ala.)  57,  holding  same  as  to  accoitamodation  paper;  Munn  v.  Commission 
Co.  15  Johns.  44,  8  A.  D.  219;  Market  Bank  v.  Smith,  Fed.  Cas.  No.  9,090,— holding 
that  accommodation  indorsers  for  corporations  may  object  to  the  payment  of  the 
note  for  usury. 

Cited  in  reference  notes  in  6  A.  D.  102,  on  validity  of  usurious  note  in  hands  of 
subsequent  innocent  transferees;  50  A.  S.  R.  866,  on  effect  of  usury  on  rights  of 
bona  fide  holders  of  negotiable  instruments ;  1 1  A.  D.  540,  on  effect  of  usurious  note 
in  hands  of  subsequent  bona  fide  holders. 

Cited  in  note  in  2  A.  D.  155,  on  validity  in  hands  of  bona  fide  holder  of  note 
given  for  usurious  contract. 
Excessive  or  fictitious  discount  as  usury. 

Cited  in  Campbell  v.  Nichols,  33  N.  J.  L.  81,  holding  that  a  purchase  of  a  note 
in  hands  of  maker  for  less  than  the  face  of  the  note,  is  usury  unless  disaffirmed 
and  only  actual  money  and  interest  is  collected;  Dews  v.  Eastham,  2  Yerg.  463; 
Claflin  V.  Boorum,  122  N.  Y.  385,  25  N.  E.  360;  Flemming  v.  Mulligan,  2  McCord, 
L.  173,  13  A.  D.  707, — ^holding  an  accommodation  note  discounted  at  illegal  rate 
of  interest  is  void  for  usury,  both  as  to  maker  and  indorser. 

Cited  in  reference  notes  in  8  A.  D.  224,  on  discounting  bills  at  more  than  legal 
rate  of  interest;  11  A.  D.  779,  on  exchange  of  notes  for  purpose  of  raising  money 
at  unlawful  interest  as  usurious  transaction. 

Cited  in  note  in  7  A.  D.  264,  on  sale  of  note  at  discount  greater  than  legal  rate 
of  interest  as  usurious. 
Invalidities  affecting:  bona  flde  purchasers  of  notes  or  bills. 

Cited  in  Irwin  v.  Marquett,  26  Ind.  App.  383,  84  A.  S.  R.  297,  59  N.  E.  38, 
holding  check  for  money  won  at  gaming  void  even  in  hands  of  innocent  party; 
Georgia  R.  &  Bkg.  Co.  v.  Eddleman,  38  Ga.  465    (dissenting  opinion),  on  right 
to  recover  on  note  given  for  a  consideration  void  by  statute. 
Parties  to  bills  and  notes  as  witnesses. 

Cited  in  Frazer  v.  Carpenter,  2  McLean,  235,  Fed.  Cas.  No.  5,069,  holding  maker 
of  note  competent  witness  to  prove  alterations  in  note  after  it  passed  out  of  his 
possession. 

2  AM.  DEC.  156,  CONROY  v.  WARREN,  3  JOHNS.  CAS.  259. 
Burden  of  proof  and  presumption  as  to  consideration  of  bill  or  note. 

Cited  in  Hine  v.  Bailey,  16  La.  213,  35  A.  D.  214;  Norris  v.  Badger,  6  Cow. 
449, — holding  that  an  intermediate  indorser  may  sue  on  the  note  without  proving 
consideration  or  indorsement  back  to  him;  Foster  v.  Paulk,  41  Me.  425;  Halsted 
V.  Lyon,  2  McLean,  226,  Fed.  Cas.  No.  5,968;  Mauran  v.  Lamb,  7  Cow.  174, — 
holding  that  bearer  of  a  check  or  note  payable  to  bearer  need  not  prove  a  con- 
sideration; Vallett  v.  Parker,  6  Wend.  616,  holding  that  where  a  note  had  been 
delivered  in  escrow,  subsequent  holder  must  show  consideration;  Catlin  v.  Hansen, 
1  Duer,  309;  Woodhull  v.  Holmes,  10  Johns.  231, — holding  that  where  a  note  was 
put  in  circulation  by  fraud  the  holder  must  prove  a  consideration;  Hardy  v.  Ross, 
4  111.  App.  501,  holding  that  the  consideration  for  a  draft  may  be  inquired  into  in 
an  action  between  drawee  and  drawer;  Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  10  L.R.A.  676,  25  N.  E.  402;  Vallett  v.  Parker,  6  Wend.  615. -holding 
on  burden  of  proving  valuable  con'^iderntion  where  good  faith  of  indorsee  is  put 
in  doubt;  Watte  v.  Cost:llo,  40  III.  App.  307,  on  burden  of  proof  as  to  consider- 
ation for  check;  McGuire  v.  Murpliy,  107  App.  Div.  104,  94  N.  Y.  Supp.  1005. 
assimilating  the  delivery  of  a  savings  bank  pass  book  and  order,  with  check  as 
evidence  of  consideration. 

Cited  in  reference  notes  in  52  A.  D.  585,  on  presumption  of  ownership;    36 
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A.  D.  126,  on  presumption  of  ownership  of  bill  or  note  from  possession;  39  A. 
D.  102,  as  to  when  holder  is  required  to  prove  consideration  given  for  note. 
^As  to  bona  fide  holder  of  note  or  check. 

Cited  in  Wallace  v.  Branch  Bank,  1  Ala.  565;  Rogers  v.  Morton,  12  Wend. 
484, — holding  that  where  note  was  put  in  circulation  by  fraud,  holder  must  prove 
that  he  is  bona  fide  holder  without  notice;  Kelly  v.  Ford,  4  Iowa,  140;  Gilbert 
V.  Duncan,  29  N.  J.  L.  133, — holding  that  where  maker  shows  misappropriation  of 
notes,  holder  must  prove  that  he  is  bona  fide  holder  for  value  without  notice; 
Nevitt  V.  Port  Gibson  Bank,  Freem.  Ch.  (Miss.)  438,  holding  that  where  indorse- 
ment was  procured  by  fraud  indorser  is  discharged  unless  holder  showed  that  he 
obtained  the  note  for  value  and  without  notice;  Potter  v.  Chadsey,*16  Abb.  Pr.  140 
(opinion  of  lower  court),  on  presumption  as  to  holder  being  bona  fide  holder; 
Lee  Bank  v.  Satterlee,  17  Abb.  Pr.  6  (opinion  of  lower  court),  on  holder  as  prima 
facie  owner  of  bill;  Paige  v.  Cagwin,  7  Hill,  361,  42  A.  D.  68  (dissenting  opinion), 
on  evidence  as  to  bona  fide  possession  by  holder  of  note;  Morton  v.  Rogers,  14 
Wend.  575,  on  indorsement  of  note  as  prima  facie  evidence  of  consideration. 

Cited  in  note  in  11  A.  S.  R.  323,  on  burden  of  proof  as  to  bona  fide  ownership 
of  negotiable  instrument. 
Right  of  action  on  notes  payable  to  bearer. 

Cited  in  Johnson  v.  Mitchell,  60  Tex.  212,  32  A.  D.  602;  Sibley  v.  Robinson, 
23  Me.  70, — holding  that  possession  of  note  payable  to  bearer  is  presumptive  proof 
of  ownership;  Netterville  v.  Stevens,  2  How.  (Miss.)  642,  holding  that  possession 
is  only  prima  facie  evidence  of  an  interest  in  a  note,  which  may  be  rebutted  by 
evidence;  McHenry  v.  Ridgely,  3  111.  309,  35  A.  D.  110;  Ogilby  v.  Wallace,  2  Hall, 
593, — holding  that  bearer  of  note  indorsed  in  blank  may  maintain  an  action  on  the 
note  without  proving  his  interest  in  it;  Barlow  v.  Myers,  24  Hun,  286,  holding 
that  an  executor  may  maintain  an  action  in  his  own  name  on  note  indorsed  in 
blank  by  testator;  Gregory  v.  McNealy,  12  Fla.  578;  McCallum  v.  Driggs,  35 
Fla.  277,  17  So.  407;  Wheeler  v.  Toof,  2  Mich.  N.  P.  44;  Pearce  v.  Austin,  4 
Whart.  489,  34  A.  D.  523, — holding  that  an  agent  may  maintain  an  action  in  his 
own  name  on  a  note  indorsed  in  blank;  Comstock  v.  Hoag,  5  Wend.  600,  holding 
that  bearer  of  note  cannot  maintain  action  on  note  payable  to  agent  where  real 
parties  in  interest  have  forbidden  payment. 

Cited  in  reference  note  in  61  A.  D.  330,  on  possession  of  negotiable  instrument 
as  prima  facie  evidence  of  ownership  and  consideration. 

Cited  in  notes  in  26  L.R.A.  570,  on  negotiability  of  check  payable  to  bearer; 
66  L.R.A.  518,  on  sufficiency  of  answers  denying  ownership  of  plaintiff  in  actions 
by  third  parties  on  negotiable  instruments;  64  L.R.A.  590,  on  who  is  real  party 
in  instrument  in  case  of  transfers  for  collection  and  suit  i^ithin  meaning  of 
statutes  defining  the  parties  by  whom  an  action  must  be  brought. 

Disapproved  in  Rock  County  Nat.  Bank  v.  Hollister,  21  Minn.  386,   holding 
under  statutes  that  suit  on  note  indorsed  to  agent  for  collection  oould  not  be  main- 
tained in  name  of  agent. 
Presentment  for  payment: 

Cited  in  Beauregard  v.  Knowlton,  156  Mass.  395,  31  N.  E.  389,  holding  that  no 
presentment  was  necessary  where  maker  had  no  funds  in  the  bank  upon  which 
checks  were  drawn;  Harbeck  v.  Craft,  4  Duer,  122;  Elting  v.  Brinkerhoff,  2 
Hall,  495;  Woodin  v.  Frazee,  6  Jones  &  S.  190;  Foster  v.  Paulk,  41  Me.  425; 
Tryon  v.  Oxley,  3  G.  Greene,  289;  Church  v.  Farnham,  1  Sheldon,  393;  Murray 
V.  Judah,  6  Cow.  484, — holding  that  presentment  at  any  time  before  suit  is 
sufficient  as  to  drawer  of  check  unless  he  can  show  damage  from  delay;  Pack  v. 
Thomas,  13  Smedes  &  M.  11,  51  A.  D.  135,  on  failure  of  the  bank  as  the  only  risk 
taken  by  holder  of  check  by  delaying  presentment. 

Cited  in  reference  notes  in  43  A.  D.  170,  on  necessity  for  presentment  of  draft 
for  acceptance;  45  A.  D.  778,  as  to  when  notice  of  dishonor  of  bill  is  excused. 
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—  Discharge  by  delay  or  failure  to  present. 

Cited  in  Bell  v.  Alexander,  21  Gratt.  1,  holding  that  neglect  in  presentment  of 
check  relieves  drawer  only  to  the  extent  of  damage  caused  thereby ;  Gough  v.  Staats, 
13  Wend.  549,  holding  indorser  discharged  by  undue  delay  in  presenting  check 
for  payment;  Little  v.  Phenix  Bank,  2  Hill,  425,  holding  that  where  drawer  sus- 
tained loss  from  ten  months'  delay  in  presenting  check  for  payment,  he  was  dis- 
charged from  liability;  Daniels  v.  Kyle,  6  Ga.  246,  holding  that  any  loss  from 
delay  of  presentment  of  check  and  notice  to  drawer  falls  upon  holder;  Shipsey 
V.  Bowery  Nat.  Bank,  4  Jdnes  &  S.  601,  to  the  point  that  omission  to  present  a 
check  for  payment  is  no  defense  by  drawer;  Bailey  v.  South  Western  Railroad 
Bank,  11  Fla.  266  (dissenting  opinion),  on  rights  of  drawee  and  drawer  as  to 
presentment  and  notice. 

Cited  in  reference  note  in  45  A.  D.  184,  on  necessity  of  diligence  in  presentation 
of  check. 

Cited  in  note  in  53  L.R.A.  432,  on  necessity  of  loss  to  discharge  of  drawer  by 
tlelay  in  presenting  check  where  drawee  remains  solvent. 

—  Burden  of  proving  damage  from  failure  to  present. 

Cited  in  Planters'  Bank  v.  Merritt,  7  Heisk.  177,  holding  that  burden  of  showing 
that  delay  of  presentment  of  check  has  caused  no  damage  to  drawer  is  on  the 
holder. 
Necessity  of  stamp  on  check. 

Cited  in  United  States  v.  Isham,  17  Wall.  496,  21  L.  ed.  728,  holding  that  a 
draft  or  check  drawn  upon  an  individual  is  not  a  bill  of  exchange  under  stamp  act. 
Checlcs  as  bills  of  exchange. 

Cited  in  Bickford  v.  First  Nat.  Bank,  42  111.  238,  89  A.  D.  436,  holding  checks 
substantially  inland  bills  of  exchange;  Glenn  v.  Noble,  1  Blackf.  104;  Harker 
v.  Anderson,* 21  Wend.  372, — holding  that  a  check  is  a  bill  of  exchange  and 
governed  by  the  same  rules  as  to  presentment  and  notice;  Garrettson  v.  North 
Atchison  Bank,  47  Fed.  867,  holding  that  check  is  a  bill  of  exchange  under  Mis- 
souri statute  requiring  acceptance  to  be  in  writing;  Re  Brown,  2  Story,  502,  Fed. 
Cas.  No.  1,985;  Bank  of  Springfield  v.  First  Nat.  Bank,  30  Mo.  App.  271,— on  dis- 
tinction between  checks  and  bills  of  exchange.  ^ 

Cited  in  note  in  28  A.  R.  603,  on  distinction  between  check  and  bill  of  exchange. 
Check  as  appropriation  of  funds. 

Cited  in  Deener  v.  Brown,  1  MacArth.  350;  Industrial  Trust,  Title  &  Sav.  Co. 
V.  Weakley,  103  Ala.  458,  49  A.  S.  R.  45,  15  So.  854,— holding  that  drawing  a 
check  presupposes  funds  in  bank  which  are  thereby  appropriated  to  meet  it;  Re 
Smith,  Fed.  Cas.  No.  12,990,  holding  that  a  check  not  presented  for  payment 
was  not  an  appropriation  of  funds  so  as  to  give  priority  over  other  creditors. 
Bona  fide  holders  of  fraudulent  or  stolen  paper. 

Cited  in  Page  v.  Green,  8  Conn.  336,  holding  that  a  note  transferred  fraudu- 
lently to  innocent  party  is  binding  on  maker  unless  there  are  circumstances  which 
would  give  notice  of  the  fraud;  Witte  v.  Williams,  8  S.  C.  N.  S.  290,  28  A.  R.  294, 
holding  bills  of  exchange  fraudulently  transferred  valid  in  hands  of  bona  fide 
holder  without  notice;  Matthews  v.  Poythress,  4  Ga.  287,  holding  that  a  note  in 
hands  of  bona  fide  purchaser  for  value  without  notice  is  valid,  though  stolen 
by  previous  indorser;  Cloyes  v.  Cloyes,  36  Hun,  145,  holding  that  no  action  can 
be  maintained  on  check  given  without  consideration,  as  a  present;  Famous  Shoe 
A  Clothing  Co.  v.  Crosswhite,  61  Mo.  App.  65,  holding  that  a  bank  check  is  not  a 
negotiable  instrument  so  as  to  protect  a  bona  fide  holder  of  a  check  obtained  by 
fraud. 

Cited  in  note  in  26  A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank  bills, 
checks,  notes  payable  to  bearer,  and  other  negotiable  instruments. 
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2  AM.  DEC.  160,  DENNIS  t.  CUMMINS,  8  JOHNS.  CAS.  297. 
Distinction  between  liquidated  damasks  and  penalties. 

Cited  in  Nobles  v.  Bates,  7  Cow.  307,  holding  that  an  agreed  sum  for  breach  of 
contract  not  to  engage  in  business  within  certain  limits  is  liquidated  damages 
and  not  a  penalty;  Dakin  v.  Williams,  17  Wend.  447,  holding  the  same  as  to  con- 
tract not  to  publish  rival  newspaper;  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183 
U.  S.  642,  46  L.  ed.  366,  22  Sup.  Ct.  Rep.  240;  Esmond  v.  Van  Benschoten,  12 
Barb.  366, — holding  that  an  agreed  sum  for  breach  of  contract  is  not  a  penalty, 
where  real  damage  is  uncertain  and  the  sum  is  not  unreasonable;  Watt  v.  Shep- 
pard,  2  Ala.  425;  Foley  v.  McKee^^an,  4  Iowa,  1,  66  A.  D.  107;  Jackson  v.  Baker. 
2  Edw.  Ch.  471, — holding  that  where  several  acts  are  in  one  contract  and  one 
sum  is  specified  for  the  breach,  such  sum  is  a  penalty;  Williams  v.  Green,  14 
Ark.  316,  holding  that  a  sum  specified  in  executory  contract  for  exchange  of  lands 
was  liquidated  damages;  Turitt  Bros.  v.  Caldwell,  2  Minn.  364,  Gil.  257,  74  A.  D. 
764,  holding  that  an  agreement  for  increased  interest  on  note  after  maturity  is  a 
penalty;  Bright  v.  Kowland,  3  How.  (Miss.)  308,  holding  that  an  agreed  sum  for 
breach  of  covenant  in  contract  for  purchase  of  land  was  a  penalty;  Noyes  v.  Phil- 
lips, 60  N.  Y.  408,  16  Abb.  Pr.  N.  S.  406,  on  distinction  between  liquidated  damages 
and  penalties. 

Cited  in  reference  notes  in  38  A.  D.  138,  on  what  are  liquidated  damages; 
44  A.  D.  300,  on  liquidated  damages  or  penalty;  1  A.  D.  336,  as  to  whether  pro- 
vision is  one  for  liquidated  damages  or  one  for  penalty;  61  A.  D.  721,  as  to  when 
stipulated  sum  is  a  penalty  and  not  liquidated  damages. 

Cited  in  notes  in  30  A.  R.  32,  on  liquidated  damages  and  penalties;  13  L.R.A. 
672,  on  distinction  between  liquidated  damages  and  penalty  in  contract;  10  L.R.A. 
820,  as  to  whether  provision  in  contract  is  for  penalty  or  liquidated  damages; 
108  A.  S.  R.  62,  on  conveyances  of  real  estate  as  contracts  for  liquidated  dam- 
ages. 

2  AM.  DEC.  162,  SMITH  v.  WRIGHT,  1  CAINES,  48. 
liiability  to  general  average  for  loss  or  Jettison  of  deck  load. 

Cited  in  Harris  v.  Moody.  30  N.  Y.  266,  86  A.  D.  375  (aflirming  4  Bosw.  210), 
holding  that  it  is  a  general  but  not  an  invariable  rule  that  a  deck  load  is  not 
subject  to  contribution  for  general  average;  Harris  v.  Moody,  4  Bosw.  210; 
Goddefroy  v.  Live  Yankee,  Hoflfman  Op.  433,  Fed.  Cas.  No.  5,496;  The  William 
Gillum,  2  Low.  Dec.  154,  Fed.  Cas.  So.  17,693, — holding  that  goods  stored  on  dock 
according  to  a  usage  are  entitled  to  contribution  in  general  average  in  case  of 
jettison;  Cram  v.  Aiken,  13  Me.  229,  29  A.  D.  503;  Hampton  v.  The  Thaddeus,  4 
Mart.  0.  S.  (La.)  682,  2  Mart.  274, — holding  that  the  owner  of  goods  shipped  on 
deck  is  not  entitled  to  contribution  in  case  of  jettison;  Wood  v.  Morton,  Fed.  Caa. 
No.  17,962.  holding  that  such  is  the  weight  of  authority;  Taunton  Copper  Co.  v. 
Merchants  Ins.  Co.  22  Pick.  108,  holding  the  general  rule  is  that  a  policy  of  insur- 
ance on  goods  on  board  a  ship  does  not  protect  goods  laden  on  deck  in  the  absence 
of  express  provisions;  McArthur  v.  Sears,  21  Wend.  190,  holding  that  a  ship  is  not 
liable  for  jettison  of  a  deck  load  on  the  occasion  of  an  excusable  stranding;  Wol- 
cott  V.  Eagle  Ins.  Co.  4  Pick'.  429,  holding  that  mules  carried  on  deck  were  not 
cargo;  The  Delaware  (The  Delaware  v.  Oregon  Iron  Co.)  14  Wall.  679,  20  L.  ed. 
779,  holding  that  a  "clean"  bill  of  lading  requires  that  goods  be  carried  under 
deck  in  the  absence  of  a  usage  to  the  contrary. 

Cited  in  reference  notes  in  30  A.  D.  714,  on  liability  of  marine  policy;  86  A.  D. 
385,  on  right  of  jettisoned  goods  shipped  on  deck  to  benefit  of  general  average; 
37  A.  D.  676,  on  goods  stowed  on  deck  as  subject  of  general  average. 

Cited  in  notes  in  86  A.  D.  500,  as  to  whether  marine  policy  covers  loss  of  goods 
stowed  on  deck  and  jettisoned;  14  E.  R.  C.  383,  on  jettison  of  goods  on  deck  a* 
raising  claim  for  general  average. 
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Distinguished  in  Gillett  v.  Ellis,  1  111.  579,  holding  that  the  owner  of  goods 
stowed  on  the  main  deck  of  a  propeller  is  entitled  to  the  benefit  of  the  general 
average  in  case  of  jettison;  Doane  v.  Keating,  12  Leigh,  391,  37  A.  D.  671,  holding 
that  a  coasting  vessel  which  must  venture  perils  of  the  open  sea  is  not  subject 
to  general  average  for  jettison  of  a  deck  load. 
liiability  of  carrier  for  loss  of  goods  stoyred  on  deck. 

Cited  in  Dorsey  v.  Smith,  4  La.  211;  Waring  v.  Morse,  7  Ala.  343, — ^holding 
carrier  liable  for  goods  stored  on  deck  unless  such  stowage  was  authorized  by 
custom  or  the  consent  of  the  shipper;  Lawrence  v.  Minturn,  17  How.  100,  15  L. 
ed.  58,  holding  that  a  carrier  is  not  liable  for  the  loss  of  goods  stored  on  deck 
with  the  consent  of  the  owner  in  the  absence  of  a  custom  to  the  contrary. 
Custom  and  usage  as  a  part  of  contract. 

Cited  in  Chubb  v.  7,800  Bushels  of  Oats,  Fed.  Cas.  No.  2,709;  United  States 
V.    .Arredondo.   6    Prt.    COK    S    L.    prl     5^t  _^iv  b''—^   ti-.f    o    ,-,,....»    .    .  :•   ^ 

general  law  and  forms  the  law  of  a  contract  though  at  variance  with  its  terms; 
Sampson  v.  Gazzam,  6  Port.  (Ala.)  123,  30  A.  D.  578,  holding  that  all  persons 
^TigSLged  in  a  particular  trade  are  presumed  to  contract  in  reference  to  ^cnrial 
usages  or  custom  when  proved  to  exist;  Barry  v.  Morse,  3  N.  H.  132,  holding  that 
mercantile  contracts  are  to  be  construed  according  to  usage  or  custom  and  that, 
such  evidence  is  admissible  to  explain  a  contract,  when  the  terms  are  ambiguous; 
Morris  v.  Edwards,  1  Ohio,  189  (dissenting  opinion),  on  right  to  explain  contracts 
by  an  established  commercial  usage;  Allen  v.  Merchants  Bank,  15  Wend.  482, 
holding  the  custom  but  not  the  opinion  of  merchants  admissible  to  ascertain 
meaning  of  a  contract. 

Cited  in  notes  in  3  L.R.A.  860,  on  binding  effect  of  custom  and  usage;  8  E.  R.  C. 
304,  on  what  constitutes  a  valid  custom. 
—  Test  of  nsa^c  or  custom. 

Cited  in  Rindskoff  Bros.  v.  Barrett,  14  Iowa,  101,  holding  that  a  good  custom 
must  be  established,  uniform,  general  and  known  to  the  parties  according  to  the 
peculiar  circumstances  of  each  case;  Treadwell  v.  Union  Ins.  Co.  6  Cow.  270; 
Adams  v.  Pittsburgh  Ins.  Co.  95  Pa.  348,  40  A.  R.  662,  11  Pittsb.  L.  J.  N.  S. 
269,  38  Phila.  Leg.  Int.  140;  Renner  v.  Bank  of  Columbia,  9  Wheat.  581,  6  L.  ed. 
166;  Foye  v.  Leighton,  22  N.  H.  71,  53  A.  D.  231;  Bissell  v.  Ryan,  23  111.  566; 
Snowden  v.  Warder,  3  Rawle,  101, — holding  that  a  good  usage  or  custom  must 
have  existed  long  enough  to  have  become  generally  known  and  to  have  warranted 
a  presumption  that  contracts  are  made  in  reference  to  it;  Nelson  v.  Southern  P. 
Co.  15  Utah,  325,  49  Pac.  644,  holding  that  a  good  usage  or  custom  must  be  rea- 
sonable, uniform,  certain,  not  contrary  to  law,  and  in  existence  so  long  as  to 
raise  a  presiunption  of  knowledge;  Rawson  v.  Holland,  59  N.  Y.  611,  18  A.  R.  394, 
holding  as  a  general  rule  that  a  local  usage  will  not  be  binding  unless  the  party  is 
shown  to  have  knowledge  of  its  existence;  Davie  v.  Lynch,  1  Tex.  Civ.  App.  Cas. 
(White  &  W.)  381,  holding  that  a  general  custom  in  existence  long  enough  to 
raise  a  presumption  of  knowledge  is  binding  though  not  within  the  knowledge  of 
the  parties;  Martindale  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  60  Mo.  508,  holding 
that  time  is  immaterial  provided  the  usage  is  uniform  and  of  sufficient  existence 
to  raise  the  presumption  that  the  contract  was  made  in  reference  to  it. 
Proof  of  usage. 

Cited  in  Eager  v.  Atlas  Ins.  Co.  14  Pick.  141,  25  A.  D.  363;  Egnew  v. 
Cochrane,  2  Head,  320, — holding  that  a  custom  or  uaage  must  be  alleged  or  proved 
like  any  other  fact. 

2  AM.  DEC.  164,  HENDERSON  v.  BROWN,   1  CAINES,  If  2. 
liiability  for  erroneons  taxation. 

Cited  in  Foster  v.  Van  Wyck,  2  Abb.  App.  Dec.  167,  4  Abb.  Pr.  N.  S.  469; 
Foster  v.  Van  Wyck,  41  How.  Pr.  43;   Vail  v.  Owen,  19  Barb.  22;  Palmer  t. 
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Lawrence,  6  Lane.  282, — ^holding  that  assessors  are  not  liable  for  an  erroneous 

assessment  of  a  tax;     Barhyte  v.  Shepherd,  35  N.  Y.  238,  on  the  same  point; 

Easton  v.  Calender,  1)  Wend.  90,  holding  trustees  of  schools  not  liable  for  levying 

a  tax  within  their  power;  Wall  v.  Trumbull,  16  Mich.  228,  holding  that  an  error 

of  a  council  in  allowing  claims  to  be  met  by  taxation  did  not  render  the  members 

liable. 

liiabillty  of  tax  collectors  for  enforcing  invalid  tax. 

Cited  in  Westfall  v.  Gere,  3  Lans.  151,  holding  that  a  collector  is  protected  in 
the  execution  of  a  tax  warrant  in  due  form,  though  the  assessment  was  wholly  un- 
authorized; Johnson  v.  Dole,  4  N.  H.  478,  holding  the  collector  justified  when 
there  was  any  authority  to  issue  the  tax  warrant,  otherwise  not;  Cloutman  v. 
Pike,  7  N.  H.  209,  holding  that  a  tax  collector  cannot  justify  distress  unless  he 
shows  that  the  tax  was  legally  granted;  Suydam  t.  Keyes,  13  Johns.  444,  holding 
the  collector  liable  for  distress  of  goods  of  one  who  was  not  subject  to  the  tai^; 
Finch  V.  Cleveland,  10  Barb.  290;  Alexander  v.  Hoyt,  7  Wend.  89,— holding  the 
collector  justified  where  the  error  was  in  the  mode  of  computing  the  assessment. 

Cited  in  reference  note  in  40  A.  D.  156,  on  liability  of  public  officers  for  en- 
forcement and  collection  of  illegal  tax. 

Distinguished  in  Williams  v.  Brace,  5  Conn.  190,  holding  the  collector  liable 
where  the  tax  was  in  part  totally  void;  Bishop  v.  Cone,  3  N.  H.  513,  holding 
that  selectmen  are  not  responsible  for  the  proceedings  of  the  surveyor  of  highways 
in  collecting  taxes. 
liiability  as  to  error  in  Judicial  or  discretionary  acts. 

Cited  in  Bumpus  v.  Fisher,  21  Tex.  561,  holding  that  a  complaint  was  for  a 
crime  outside  the  justice's  jurisdiction  so  as  to  make  him  liable  for  the  arrest; 
Lansing  v.  Case,  4  N.  Y.  Leg.  Obs.  221,  holding  an  officer  liable  who  illegally  issued 
a  warrant  whereby  plaintiff  was  arrested. 
Collateral  validity  of  official  decisions. 

Cited  in  People  ex  rel.  Case  v.  Collins,  19  Wend.  56,  holding  that  the  decision 
of  highway  commission  on  the  route  of  a  road  though  injudicious  was  not  subject 
to  collateral  attack;  Colton  v.  Beardsley,  38  Barb.  29,  holding  that  the  decision 
of  an  official  board  that  a  vacancy  existed  to  warrant  an  election  was  conclusix'e 
collaterally;  Jackson  v.  State,  104  Ind.  516,  3  N.  E.  863,  holding  that  acts  of  a 
drainage  board  in  laying  an  assessment  after  it  officially  found  the  jurisdictional 
facts  was  not  collaterally  assailable  for  error;  People  v.  Phoenix  Bank,  4  Bosw. 
363,  holding  that  the  allowance  of  a  claim  by  a  state  board  of  auditors  was 
binding  and  the  state  could  not  recover  the  money  as  paid  by  mistake. 

Cited  in  note  in  11  L.R.A.  156,  on  impeachment  of  judges  for  mere  irregularities 
or  errors. 

Distinguished  in  People  ex  rel.  Atty.  Gen.  v.  Scannell,  7  Cal.  432,  holding  that 
refusal  to  act  is  not,   like   action   in   a   matter  of  discretion,   beyond  judicial 
control. 
What  constitutes  a  Judicial  duty. 

Cited  in  Morris  Twp.  v.  Carey,  27  N.  J.  L.  377,  on  the  judicial  nature  of  an 
action  listing  school  children  for  the  purpose  of  an  apportionment. 

2  AM.  DEC.  178,  MAGGRATH  v.  CHURCH,  1  CAINES,  19<l. 
liiabillty  on  marine  policy  where  loss  is  not  actually  total. 

Cited  in  De  Peyster  v.  Sun  Mut.  Ins.  Co.  19  N.  Y.  272,  76  A.  D.  331 ;  Neilson 
V.  Columbian  Ins.  Co.  3  Caines,  108;  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  138; 
Morean  v.  United  States  Ins.  Co.  1  Wheat.  219,  4  L.  ed.  76  (affirming  3  Wash. 
C.  C.  266,  Fed.  Cas.  No.  9,064)  ;  Gould  v.  Louisiana  Mut.  Ins.  Co.  20  La.  Ann. 
259;  Brooke  v.  Louisiana  Ins.  Co,  5  Mart.  N.  S.  630;  Marcardier  v.  Chesapeake 
Ins.  Co.  8  Cranch,  39,  3  L.  ed.  481 ;  Depeyster  v.  Sun  Mut.  Ins.  Co.  17  Barb.  306,— 
holding  that  there  cannot  be  a  total   recovery  for  a  memorandum   loss  in  the 
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absence  of  a  complete  destruction;  Bargett  v.  Orient  Mut.  Ins.  Co.  3  Bosw.  385, 
on  the  same  point. 

Cited  in  reference  note  in  35  A.  D.  243,  on  what  constitutes  total  loss. 

Cited  in  note  in  22  L.  ed.  U.  S.  216,  on  what  is  a  total  loss  within  marine  in- 
surance policy. 

Disapproved  in  Wallerstein  v.  Columbian  Ins.  Co.  44  N.  Y.  204,  4  A.  R.  664, 
holding  that  total  loss  of  value  to  the  owner  without  a  total  physical  loss  will 
sustain  a  recovery,  provided  the  right  to  abandon  is  exercised  during  the  contin- 
uance of  the  peril. 
—  What  constitutes  a  total  loss  within  a  memorandum  clause. 

Cited  in  Poole  v.  Protection  Ins.  Co.  14  Conn.  47,  holding  that  a  total  loss 
within  the  memorandum  clause  may  be  effected  by  an  arrest  of  the  voyage  so 
that  the  goods  are  incapable  of  reaching  their  destination;  Ackerman  v.  Redfield, 
^  Hun,  378;  Saltys  v.  Ocean  Ins.  Co.  14  Johns.  138, — holding  that  there  must  be 
an  actual  total  loss  and  not  a  merely  technical  one;  Hugg  v.  Augusta  Ins.  & 
Bkg.  Co.  7  How.  595,  12  L.  ed.  834;  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch, 
39,  3  L.  ed.  481 ;  De  Peyster  v.  Sun  Mut.  Ins.  Co.  19  N.  Y.  272,  75  A.  D.  331,— 
holding  that  a  loss  is  not  total  if  any  of  the  articles  remain  in  specie  susceptible 
of  delivery  at  destination;  Carr  v.  Providence  Washington  Ins.  Co.  109  N.  Y.  504, 
17  N.  E.  369,  holding  that  a  vessel  is  not  an  "actual  total  loss,"  if  she  is  afloat 
or  if  it  is  practicable  to  put  her  afloat  if  she  is  capable  of  being  repaired  at  any 
expense. 

Cited  in  reference  note  in  23  A.  S.  R.  818,  on  total  and  partial  loss  as  to  mem- 
orandum articles. 
Subjects  of  general  average. 

Cited  in  Lyon  v.  Alvord,  18  Conn.  66,  holding  that  damage  which  ensues  from 
any  voluntary  sacrifice  for  the  preservation  of  the  whole  interest  is  the  subject  of 
the  general  average;  Gage  v.  Libby,  14  Allen,  261,  holding  that  any  damage 
arising  immediately  from  a  beneficial  voluntary  sacrifice  for  protection  against 
a  common  peril  is  a  subject  of  general  average  though  the  property  damaged 
was  perishable;  Mutual  Safety  Ins.  Co.  v.  The  George,  Olcott,  157,  Fed.  Cas. 
No.  9,982,  holding  that  general  average  on  a  loss  by  jettison  is  allotted  on  the 
principle  that  the  property  pays  and  receives  in  contribution  upon  the  basis 
of  loss  and  value  at  the  time  of  the  sacrifice;  Lewis  v.  Williams,  1  Hall,  430, 
holding  that  damage  to  a  cargo  after  having  been  put  in  lighters  in  order  to 
relieve  a  stranded  ship  is  a  subject  of  general  average;  Lee  v.  Grinnell,  5  Duer, 
400,  on  the  point  that  sacrifice  must  have  be^n  by  hmman  agency;  May  v.  Dela- 
ware Ins.  Co.  19  Pa.  312,  holding  that  the  wagbs  and  provisions  of  a  ship  com- 
pelled to  put  into  a  port  to  refit  are  not  a  subject  of  general  average. 

Cited  in  reference  notes  in  22  A.  D.  129,  on  what  are  subjects  of  general 
average;  29  A.  D.  505,  on  what  losses  are  proper  subjects  for  general  average. 

Distinguished  in  Bond  v.  The  Superb,   1   Wall.  Jr.  355,  Fed.  Cas.  No.   1,624, 
holding  that  a  removal   in  a  port  of  necessity  for  the   purpose  of   repairs  of 
perishable  fruit  which  produced  an  incipient  decay  and  total  loss  is  not  a  mat- 
ter of  the  general  average. 
Measure  of  amount  of  marine  loss. 

Cited  in  Hotchkiss  v.  Commercial  Mut.  Ins.  Co.  1  Robt.  489,  holding  that 
where  part  of  a  memorandum  cargo  was  jettisoned  and  the  remainder  dam- 
aged the  insurer  was  liable  only  for  the  ratable  portion  of  loss  on  the  con- 
tributory value;  Francis  v.  Ocean  Ins.  Co.  6  Cow.  404,  holding  that  the  own- 
er of  an  insured  ship  who  sustained  a  total  loss  by  seizure  is  entitled  to  recover 
all  expenses  fairly  incurred  in  obtaining  a  restoration  of  proceeds  of  sale  upon 
condemnation. 
Recovery  of  average  loss  from  marine  insurer  in  first  instance. 

Cited  in  Watson  v.  Marine  Ins.  Co.  7  Johns.  67;   International  Nav.  Co.  v. 
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Atlantic  Mut.  Ins.  Co.  100  Fed.  304, — holding  that  an  insured  can  recover  of 
the  insurer  in  the  first  instance  an  entire  general  average  loss  without  de- 
ducting the  claim  for  contribution;  Lord  v.  Neptune  Ins.  Co.  10  Gray,  109, 
holding  the  same  although  the  policy  provides  that  any  loss  shall  be  paid 
within  sixty  days;  Hanse  v.  New  Orleans  M.  &  F.  Ins.  Co.  10  La.  1,  29  A. 
D.  466,  holding  the  same  where  the  only  property  to  contribute  was  also  in- 
sured by  the  defendants;  Griswold  v.  Union  Mut.  Ins.  Co.  3  Blatchf.  231,  Fed. 
Cas.  No.  6,840,  on  the  same  point;  Potter  v.  Providence  Washington  Ins.  Co. 
4  Mason,  298,  Fed.  Cas.  No.  11,336;  Pezant  v.  National  Ins.  Co.  15  Wend.  453; 
Greely  v.  Tremont  Ins.  Co.  9  Cush.  415;  Jumel  v.  Marine  Ins.  Co.  7  Johns.  412, 
.  6  A.  D.  283, — holding  that  the  general  rule  of  a  right  to  recover  without  de- 
ducting the  claim  for  contribution  has  no  application  where  one  person  owns 
both  the  cargo  and  the  ship;  Vandenheuvel  v.  United  Ins.  Co.  1  Johns.  406, 
holding  that  the  same  rule  has  no  application  where  the  insured  consents  to 
the  deduction. 

Cited  in  note  in  14  E.  R.  C.  437,  on  direct  liability  of  insurer  to  insured 
for  value  of  property  sacrificed  for  general  benefit. 

Disapproved  in  Lapsley  v.  Pleasants,  4  Binn.  502,  holding  that  the  insurer  of 
goods  lost  'by  a  general  average  sacrifice  is  entitled  to  deduct  the  owner's  claim 
for  contribution  under  the  general  average. 
Deviation  as  cause  of  loss. 

Cited  in  reference  note  in  75  A.  D.  333,  on  deviation  within  marine  insur- 
ance policy. 

2  AM.  DEO.  180,  BARXEWALIi  ▼.  CHURCH,  1  CAINES,  217. 
Materiality  of  nondisclosure  as  affecting  marine  risk. 

Cited  in  Le  Roy  v.  United  Ins.  Co.  7  Johns.  342,  holding  that  it  is  always 
open  to  inquiry  how  far  the  want  of  disclosure  of  a  paper,  though  with  a  false 
intention  was  material  to  the  risk;  New  York  Firemen  Ins.  Co.  v.  Walden,  12 
Johns.  513,  7  A.  D.  340,  holding  that  the  materiality  of  matter  which  the  in- 
sured failed  to  disclose  is  always  for  the  jury  to  determine. 
Implied  warranty  of  seaworthiness  in  marine  insurance. 

Cited  in  Walsh  v.  Washington  M.  Ins.  Co.  32  N.  Y.  427,  holding  that  the 
implied  warranty  of  the  seaworthiness  of  a  ship  is  limited  to  the  beginning 
of  the  voyaj^e;  Deshon  v.  Merchants  Ins.  Co.  11  Met.  199,  holding  that  there 
is  an  implied  warranty  of  seaworthiness,  but  that  the  burden  of  proof  is  on 
the  insurer  to  show  unseaWbrthiness. 

Cited  in  reference  notes  in  30  A.  D.  211,  on  seaworthiness  of  vessel;  2  A 
D.  663;  33  A.  D.  115;  41  A.  D.  601,^-on  seaworthiness  as  implied  warranty  in 
all  policies  of  insurance;  58  A.  D.  672,  on  waiver  or  modification  of  warranty 
of  seaworthiness  by  parties  to  insurance;  85  A.  D.  251,  on  seaworthiness  not 
being  at  risk  of  insurer. 

Cited  in  notes  in  33  A.  D.  699,  on  liability  of  insurer  for  loss  occasioned  by 
neglect  to  employ  pilot;  14  E.  R.  C.  67,  on  implied  warranty  of  seaworthiness. 

Distinguished  in  Walsh  v.  Washington  M.   Ins.   Co.  3  Robt.  202,  where  the 
question  was  one  of  fact  as  to  whether  the  unseaworthiness  existed  when  the 
ship  left  port. 
—  Ordinary  and  extraordiary  losses. 

Cited  in  Moses  v.  Sun  Mut.  Ins.  Co.  11  N.  Y.  Leg.  Obs.  78,  1  Duer,  159, 
holding  that  consumption  of  cargo  by  the  crew  or  passengers  or  sale  for  repairs 
was  an  extraordinary  loss  not  covered  by  a  general  policy;  Hubert  v.  Reck- 
nagel,  13  Fed.  912,  where  evidence  was  held  to  show  that  leakage  was  not 
by  peril  of  the  sea  the  passage  not  having  been  severe;  The  Titania,  19  Fed. 
101,  holding  that  sea  damage  from  a  leak  caused  by  a  spare  propeller  tossed 
about  inside  the  ship  during  a  storm  was  by  peril  of  the  sea. 
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Presumption  as  to  breach  of  warranty  by  insured. 

Cited  in  Hennessey  v.  Metropolitan  L.  Ins.  Co.  74  Conn.  699,  52  Atl.  490,  holding 
that  it  is  not  necessary  to  prove  affirmatively  an  allegation  that  all  warranties 
by  the  insured  were  performed. 
New  trial  for  insnflBciency  of  evidence. 

Cited  in  McGinley  v.  United  States  L.  Ins.  Co.  8  Daly,  390,  holding  that  a 
verdict  will  not  be  set  aside  merely  because  it  is  against  the  weight  of  the 
evidence;  Lloyd  v.  Scott,  4  Cranch,  C.  C.  206,  Fed.  Cas.  No.  8,434,  holding 
that  a  motion/  for  a  new  trial  is  addressed  to  the  sound  legal  discretion  of  the 
court. 

2  AM.  DEC.   187,  ABBOTT  v.  BROOME,  1  CAINES,  292. 
Seaworthiness  of  vessel. 

Cited  in  Schultz  v.  Pacific  Ins.  Co.  14  Fla.  73,  holding  that  ability  to  carry 
the  cargo  put  on  board  or  intended  to  be  put  on  board  will  satisfy  the  warranty 
of  seaworthiness. 
Right  to  abandon  as  total  loss. 

Cited  in  Peele  v.  Merchants*  Ins.  Co.  3  Mason,  27,  Fed.  Cas.  No.  10,905, 
holding  that  the  rule  of  right  to  abandon  when  repairs  would  cost  more  than 
one  half  the  value  is  applicable  to  both  goods  and  ships;  Brooke  v.  Louisiana 
Ins.  Co.  6  Mart.  N.  S.  530,  holding  that  nothing  short  of  physical  total  loss 
of  entire  number  of  mules  insured  against  total  loss  will  render  insurer  liable. 

Cited  in  reference  notes  in  35  A.  D.  243,  on  what  constitutes  total  loss;  19  A. 
D.  288;  22  A.  D.  136,— as  to  when  abandonment  can  be  made;  22  A.  D.  349, 
on  abandonment  of  insured  property;  28  A.  D.  252,  on  abandonment  of  in- 
sured vessel;  40  A.  S.  R.  183,  on  abandonment  of  vessel  in  cases  of  marine 
insurance;  31  A.  D.  552,  on  right  to  abandon  as  total  loss  ship  damaged  for  more 
than  one  half  her  value;  14  A.  D.  201,  on  right  to  abandon  when  insured  vessel 
cannot  be  repaired  for  half  of  value;  29  A.  D.  676,  on  Injury  to  more  than 
half  of  value  of  vessel  as  technical  total  loss  authorizing  abandonment. 

Cited  in  note  in  1  E.  R.  C.  36,  on  right  to  abandon  vessel  when  damaged  more 
than  half  her  value. 
Effect  of  abandonment. 

Cited  in  Walden  v.  Phoenix  Ins,  Co.  5  Johns.  310,  4  A.  D.  359,  to  the  point  that 
an  abandonment  operates  as  a  transfer  of  the  property  and  puts  the  insurer 
in  the  place  of  the  insured;  Mellon  v.  Bucks,  5  Mart.  N.  S.  371,  holding  that 
Insured  cannot  after  abandonment  sue  owners  and  master  for  nondelivery. 
Purchase  of  vessel  as  waiver  of  abandonment. 

Cited  in  Jumel  v.  Marine  Ins.  Co,  7  Johns.  412,  5  A.  D.  283,  holding  that 
a  sale  by  the  master  after  an  abandonment  for  a  total  loss  will  be  a  waiver 
of  the  abandonment  unless  ratified  by  the  assured;  Oliver  v.  Newburyport  Ins. 
Co.  3  Mass.  37,  3  A.  D.  77,  on  purchase  by  the  owner  preceding  the  abandonment 
as  waiver. 

•  Distinguished  in  United  Ins.  Co.  v.  Robinson,  2  Caines,  280,  holding  that  a 
purchase  of  the  insured  property  by  the  agent  of  the  owner  after  abandon- 
ment and  payment  of  the  loss  is  for  the  benefit  of  the  insurer  at  his  elec' 
tion;  Church  v.  Marine  Ins.  Co.  1  Mason,  341,  Fed.  Cas.  No.  2,711;  Ogden 
▼.  New  York  F.  Ins.  Co.  10  Johns.  177, — holding  that  the  insured  cannot  pur- 
chase on  his  own  account  after  an  abandonment  for  a  total  loss  without  a 
waiver  of  the  abandonment. 

2  AM.  DEC.   191,  HOPKINS  v.  BEEDLE,    1   CAIXES.   347. 
Words  actionable  per  se. 

Cited  in  Harris  v.  Burley,  8  N.  H.  216,  to  point  that  words  imputing  crimt 
Am.  Dec.  Vol.  I.— 10. 
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liable  to  punishment  are  actionable  per  ae;  Brooker  v.  Coffin,  6  Johns.  188, 
4  A.  D.  337,  holding  that  words  are  actionable  per  se  when  they  would  subject 
the  party  charged  to  an  indictment  for  a  crime  involving  moral  turpitude  or 
subject  him  to  an  infamous  punishment;  Williams  v.  Holdredge,  22  Barb.  396,. 
holding  that  words  charging  a  married  woman  with  having  a  loathsome  dis- 
ease are  actionable  per  se;  Gove  v.  Blethen,  21  Minn.  80,  18  A.  R.  380,  holding 
that  words  importing  a  charge  of  unfitness  either  in  respect  to  morals  of  capacity 
for  the  duties  of  an  office  of  profit  or  a  want  of  integrity  of  corruption  there- 
in are  actionable  per  ae  though  they  do  not  charge  a  crime. 

Cited  in  reference  note  in  3  A.  D.  554,  on  actionable  words  in  slander. 

Cited  in  note  in  41  A.  R.  591,  on  actionability  in  libel  and  slander  of  words 
imputing  crime. 
—  Words  Impntlns  false  swearing. 

Cited  in  Vliet  v.  Rowe,  1  Pinney  (Wis.)  413;  Ross  v.  Rouse,  1  Wend.  475,— 
holding  that  a  charge  of  false  swearing  in  a  judicial  proceeding  is  not  actiop- 
able  without  alleging  and  proving  the  materiality  of  the  testimony;  Horn  ▼. 
Foster,  19  Ark.  346;  Blair  v.  Sharp,  1  Breese  (111.)  11, — holding  words  char- 
ging false  swearing  not  actionable  unless  they  refer  to  material  testimony  in  a 
cause  pending  in  court;  Phincle  t.  Vaughan,  12  Barb.  215;  Ward  v.  Clark,, 
2  Johns.  10,  3  A.  D.  383;  Muchler  v.  Mulhollen,  Hill  A  D.  Supp.  263,— hold- 
ing that  a  simple  charge  of  false  swearing  without  a  colloquium  showing  that 
it  referred  to  a  trial  of  a  cause  or  a  legal  proceeding  is  not  actionable;  Niven 
y.  Munn,  13  Johns.  48;  Crookshank  v.  Gray,  20  Johns.  344, — holding  that  the 
words  "swearing  to  a  lie"  or  their  equivalent  are  not  actionable  unless  ac- 
companied by  a  proper  colloquium ;  Hogan  v.  Wilmoth,  16  Gratt.  80,  holding  that 
a  charge  of  false  swearing  is  not  actionable,  unless  the  declaration  shows  that 
it  amounted  to  perjury;  Wood  v.  Scott,  13  Vt.  42,  holding  that  a  direct  charge 
of  the  crime  of  perjury  requires  no  colloquium  or  innuendo;  Sherwood  v.  Chace,. 
11  Wend.  38,  holding  that  a  charge  of  false  swearing  is  actionable  where  it 
necessarily  conveys  to  the  mind  of  the  hearer  an  imputation  of  perjury;  Gil- 
man  V.  Lowell,  8  Wend.  573,  24  A.  D.  96,  holding  that  the  words  "he  has 
sworn  falsely  and  I  will  attend  to  the  grand  jury  respecting  it"  are  slanderous 
without  a  colloquium  to  show  a  reference  to  judicial  proceedings;  Chapman 
V.  Gillet,  2  Conn.  40  (dissenting  opinion),  on  actionableness  of  a  charge  of  false 
swearing  on  oath  before  a  church. 

Cited  in  reference  notes  in  2  A.  D.  493,  on  charging  another  with  false- 
swearing  as  actionable  slander;  24  A.  D.  104,  as  to  when  words  charging 
false  swearing  are  actionable;  2  A.  D.  253,  as  to  what  words  sufficiently  charge- 
perjury  in  action  of  slander;  12  A.  D.  46,  on  essential  elements  to  render  charge 
of  false  swearing  actionable. 

Cited  in  note  in  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 
SQfllciency  of  general  verdict  on  declaration  with  some  bad  counts. 

Cited  in  Gibbs  v.  Dewey,  5  Cow.  503,  holding  that  a  judgment  on  a  general 
verdict  will  be  arrested  if  any  of  the  counts  are  bad;  Bank  of  United  State* 
V.  Moss,  6  How.  31,  12  L.  ed.  331,  to  the  same  point;  Lyle  v.  Clason,  1  * 
Caines,  581,  holding  the  same  unless  the  plaintiff  pays  the  costs  and  seeks  a 
venire  de  novo;  Garr  v.  Gomez,  9  Wend.  649,  holding  that  a  venire  de  novo  will 
be  awarded  upon  the  payment  of  costs  of  the  former  trial  where  there  is  a 
general  verdict  on  several  counts  some  of  which  are  good  and  others  bad: 
Mandeville  v.  Cookenderfer,  3  Cranch,  C.  C.  257,  Fed.  Cas.  No.  9,009,  holding 
rule  that  a  venire  de  novo  will  be  awarded  where  there  is  a  general  verdict 
and  one  good  count  not  confined  to  cases  of  slander;  Postley  v.  Mott,  3  Denio, 
353,  holding  that  judgment  On  general  verdict  will  not  be  arrested  when  one 
of  o«veral  counts  is  bad  if  the  record  can  be  amended  so  as  to  apply  verdict 
to  the  good  counts;  Peabody  v.  Kinsley,  40  N.  H.  416,  holding  general  verdict 
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for    plaintiff   on    plea   of   nonassumpsit,    bad   where   count   for   assumpsit   waf 
joined  with  one  for  tort. 

Cited  in  reference  note  in  2  A.  D.  648,  on  effect  of  general  verdict  when  there 
are  good  and  bad  counts. 

Cited  in  note  in  23  A.  D.  336,  on  sufficiency  of  general  verdict  in  slander 
where  some  counts  are  good  and  some  bad. 

Distinguished  in  Sweeney  v.  Baker,  13  W.  Va.  168,  31  A..  R.  757,  holding 
by  virtue  of  statute  that  a  general  verdict  on  several  counts  will  be  upheld 
provided  any  one  count  is  good. 

Disapproved  in  Townsend  v.  Jamison,  7  How.  706,  12  L.  ed.  880,  holding  that 
a  judgment  on  a  general  verdict  of  several  counts  will  not  be  reversed  where 
any  one  count  is  good. 
New  trial  for  error  in  verdict. 

Cited  in  Gibson  v.  Waterhouse,  5  Me.  19,  holding  that  a  venire  de  novo  cannot 
be  had  after  arrest  of  judgment. 

2  AM.  DEO.  198,  JACKSON  v.  BOWES,  1  OAINES,  858. 
Parol  evidence  to  contradict  deed. 

Cited  in  Steele  v.  Adams,  1  Me.  1,  holding  that  a  bargainor  in  a  deed  is  estopped 
to  contradict  a  recital  therein  as  to  the  receipt  of  the  consideration;  Gayle  v. 
Hudson,  10  Ala.  116,  refusing  to  admit  parol  evidence  in  an  action  at  law  to 
change  the  name  of  an  obligee  in  a  bond;  Mead  v.  Steger,  5  Port.  (Ala.)  498, 
rejecting  parol  to  show  that  money  expressed  to  be  for  hire  of  negroes  was  also 
for  other  rights. 
«To  vary  description  in  deed. 

Cited  in  Claremont  v.  Carlton,  2  N.  H.  369,  9  A.  D.  88;  Linscott  v.  Fernald, 
6  Me.  496, — holding  that  parol  evidence  is  admissible  to  contradict  the  quan- 
tity of  land  in  an  unambiguous  deed;  Enfield  v.  Permit,  5  N.  H.  280,  20  A.  D. 
580,  refusing  to  admit  parol  proof  of  a  mistake  as  to  the  quantity  of  land  in  a 
charter  in  a  suit  between  individuals. 

Cited  in  note  in  11  E.  R.  C.  232,  on  parol  evidence  to  vary  deed. 
Effect  of  adverse  possession. 

Cited  in  Jackson  ex  dem.  Dunbar  v.  Todd,  2  Caines,  183,  to  the  point  that 
adverse  possession  is  equivalent  to  ouster  and  causes  the  statute  to  run. 
Area  of  possession  under  color  of  title. 

Cited  in  Jackson  ex  dem.  Bristol  v.  Elston,  12  Johns.  452,  holding  that  ad- 
verse possession  of  part  with  a  claim  of  title  to  a  whole  tract  for  twenty  years 
will  avoid  a  grant  from  the  true  proprietor;  Simpson  v.  Downing,  23  Wend 
316,  holding  that  a  constructive  adverse  possession  though  under  color  of  a 
wrongful  deed  may  exist  by  mere  claim  under  certain  limitations. 
Presumption  as  to  hostility  of  possession  of  land. 

Cited  in  Lund  v.  Parker,  3  N.  H.  49,  holding  that  the  possession  of  one  who 
enters  upon  the  land  of  another  without  color  of  title  is  presumed  to  be  in 
subordination  to  the  legal  title  until  the  contrary  appears. 
Location  of  boundaries. 

Cited  in  Brucker  v.  Lawrence,  1  Dougl.   (Mich.)   19,  holding  that  courses  and 
distances  yield  to  monuments. 
—  Practical  location. 

Cited  in  Cramer  v.  Benton,  64  Barb.  522;  Reed  v.  Farr,  35  N.  Y.  113;  Bald- 
win V.  Brown,  16  N.  Y.  359, — holding  acquiescence  of  adjoining  proprietors  for 
over  twenty  years  in  practical  location  of  boundary  line  conclusive;  Rock- 
well V.  Adams,  7  Cow.  701,  holding  that  acquiescence  in  a  practical  location 
by  all  the  parties  for  a  great  number  of  years  is  conclusive;  Dibble  v.  Rogers, 
13   Wend.  536,   holding  that  long  acquiescence   in  an  erroneous  location  by   a 
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party  with  or  without  knowledge  of  his  rights  will  justify  a  jury  in  finding  an 
agreement  for  a  practical  location;  Kellogg  v.  Smith,  7  Cush.  375,  holding  that 
acquiescence  by  all  parties  for  a  long  time  will  justify  a  jury  in  finding  an 
agreement  for  a  practical  location;  Gwynn  v.  Schwartz,  32  W.  Va.  487,  9  S. 
E.  880;  Ball  t.  Cox,  7  Ind.  453,  holding  that  an  acquiescence  for  the  statutory 
time  to  acquire  adverse  title  is  necessary  as  a  general  rule  to  support  an 
agreement  in  respect  to  a  practical  location;  Adams  v.  Rockwell,  16  Wend. 
285,  on  the  same  point. 

Cited  in  notes  in  21  L.R.A.  834,  on  acquiescence  in  boundary;  69  A.  D.  712, 
on  establishment  of  boundaries  by  parol  agreement  or  acquiescence;  27  A.  R. 
239,  240,  on  acquiescence  as  bar  in  boundary  to  ejectment. 

Distinguished  in  Hubbell  v.  McCulloch,  47  Barb.  287,  holding  that  the  mis- 
taken act  of  a  party  done  in  ignorance  of  his  rights  though  acquiesced  in  by 
the  benefited  party  cannot  be  deemed  a  practical  location  of  a  boundary  line. 

2  AM.  DEC.   197,  NASH  v.  TUPPER,   1  CAINES,  402. 
Conflict  of  laws  as  to  limitation  of  actions. 

Cited  in  Morgan  v.  Camden  &  A.  R.  Co.  18  W.  N.  C.  126,  18  Phila.  384,  43 
Phila.  Leg.  Int.  153,  2  Pa.  Co.  Ct.  97;  Hoag  v.  Dessan,  1  Pittsb.  390,  6  Pitts. 
L.  J.  302;  Graves  v.  Graves,  2  Bibb,  207,  4  A.  D.  697;  Paine  v.  Drew,  44  N.  H. 
306;  Fletcher  v.  Spaulding,  9  Minn.  64,  Gil.  54;  Medbury  v.  Hopkins,  3 
Conn.  472;  Goodman  v.  Munks,  8  Port.  (Ala.)  84;  Bruce  v.  Luck,  4  Q.  Greene, 
143;  Levy  v.  Boas,  2  Bail.  L.  217,  23  A.  D.  134;  Carpenter  v.  Wells,  21  Barb. 
593;  Lincoln  v.  Battelle,  6  Wend.  475;  Ruggles  v.  Keeler,  3  Johns.  263,  3  A.  D. 
482, — holding  that  an  action  on  a  foreign  instrument  is  governed  by  the  statute 
of  limitations  of  the  place  of  enforcement  and  not  of  execution;  Taberrer  v. 
Brentnall,  18  N.  J.  L.  262,  arguendo  to  the  same  effect;  Miller  v.  Smith, 
16  Wend.  425,  on  the  same  point;  Townsend  v.  Jemison,  9  How.  407,  13  L. 
ed.  194;  LeRoy  v.  Crowinshield,  2  Mason,  151,  Fed.  Cas.  No.  2,869;  Nicolls 
V.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260,--holding  that  the  United  States 
courts  apply  the  statute  of  limitations  of  the  state  in  which  the  action  is  brought 
and  not  of  the  state  in  which  the  instrument  was  executed ;  Petchell  v.  Hopkins, 
19  Iowa,  631,  holding  by  virtue  of  statute  that  either  the  statute  of  the  state 
where  the  debt  was  contracted  or  of  the  state  where  it  is  sought  to  be  enforced 
can  be  invoked ;  Perry  v.  Lewis,  6  Fla.  655,  holding  that  the  period  of  prescription 
which  has  run  in  the  lex  Utci  cannot  be  united  with  the  period  in  the  lex  fori; 
Brand  v.  Brand,  116  Ky.  785,  63  L.R.A.  206,  76  S.  W.  868,  holding  that  a  judgment 
rendered  upon  a  plea  of  the  statute  of  limitations  in  one  jurisdiction  does  not  bar 
another  jurisdiction  having  a  different  statute  of  limitations;  State  v.  Renton, 
15  N.  J.  L.  169,  holding  that  by  suing  in  a  state  the  plaintiff  adapts  the  limita- 
tion thereof. 

Cited  in  reference  note  in  12  A.  D.  591,  as  to  government  of  case  by  statute 
of  limitations  where  action  is  brought. 

Cited  in  notes  in  48  L.R.A.  628,  on  statute  of  limitations  governing  actions 
on  contract  in  another  state  or  country,  in  absence  of  statutory  provisions 
in  forum  as  to  effect  of  bar  of  other  state;  6  E.  R.  C.  944,  on  law  governing 
limitation  of  actions;  6  L.R.A. (N.S.)  658,  on  law  governing  limitation  of 
actions  on  contract. 
What  law  governs  right  and  what  remedy. 

Cited  in  Judd  v.  Porter,  7  Me.  337 ;  Woodbridge  v.  Wright,  3  Conn.  623 ;  Jordan 
V.  Thornton,  7  Ark.  224,  44  A.  D.  546;  Van  Reimsdyk  v.  Kane,  1  Gall.  371, 
Fed.  Cas.  No.  16,871;  Lowther  v.  Lawrence,  Wright  (Ohio)  180;  Ayrcs  v. 
Audubon,  2  Hill,  L.  601;  Whittemore  v.  Adams,  2  Cow.  626;  Smith  v.  Spinolla, 
2  Johns.  198, — holding  that  the  lex  loci  applies  to  the  interpretation  of  instru* 
ments  while  the  remedy  must  be  prosecuted  according  to  the  lew  fori;  Jones 
V.  Dunn,  12  N.  C.   (1  Dev.  L.)   326,  on  the  same  point;  Titus  v.  Scantling,  3 
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Blackf.  372,  holding  that  contracts  which  are  void  by  the  law  of  the  land  where 
they  are  nrade  are  void  in  every  other  country;  Hubbard  v.  Wentworth,  3  N.  H. 
43,  holding  that  a  debtor's  body  is  not  exempted  from  arrest  because  he  has  been 
committed  in  execution  in  another  state  for  the  same  debt  and  has  there  been 
discharged. 

2  AM.  DEC.  201,  liEAVEXWORTH  v.  DELAFIELD,   1  CAINES,  578. 
lilablltty  of  8hlp*s  wages  and  provisions  to  general  airerage.  ' 

Cited  in  Spafford  v.  Dodge,  14  Mass.  66,  holding  that  wages  and  provisions  of 
a  ship  during  its  detention  as  a  prize  of  war  are  not  a  subject  of  general  average; 
Walden  v.  LeRoy,  2  Caines,  263,  2  A.  D.  236,  holding  that  the  wages  and 
provisions  during  the  detention  of  a  ship  for  repairs  are  a  subject  of  general 
average;  Dunham  v.  Commercial  Ins.  Co.  11  Johns.  316,  6  A.  D.  374,  holding  that 
such  expenses  are  not  the  subject  of  a  general  average  when  incurred  after  the 
vessel  arrived  at  her  port  of  discharge;  Lee  v.  Grinnell,  6  Duer,  400,  arguing  that 
expenses  and  wages  incurred  after  capture  and  a  successful  attempt  to  reclaim 
property  are  the  subject  of  a  general  average. 

Cited  in  reference  notes  in  5  A.  D.  69;  22  A.  D.  129, — on  what  are  subjects 
of  general  average. 

Cited  in  notes  in  14  E.  R.  C.  421;  29  A.  D.  461,— on  wages  and  provisions 
of  crew  during  detention  of  vessel  as  subject  of  general  average. 

Distinguished  in  Penny  v.  New  York  Ins.  Co.  3  Caines,  155,  2  A.  D.  260,. 
holding  that  a  general  policy  does  not  cover  wages  and  provisions  during  an 
embargo  they  being  for  particular  average;  May  v.  Delaware  Ins.  Co.  19  Pa. 
313,  holding  that  the  wages  and  provisions  of  a  ship  upon  being  compelled 
to  put  into  a  port  to  refit  are  not  a  subject  of  general  average. 
Apportionment  of  freight  to  insurers. 

Distinguished   in   Marine  Ins.   Co.  v.   United   Ins.   Co.  9   Johns.   186,   holding 
that  where  there  was  a  discharge  of  cargo  such  as  not  to  earn  the  freight  it 
could  not  be  apportioned  between  the  insurers  of  the  voyage  and  vessel. 
Computation  of  general  average. 

Cited  in  note  in  14  E.  R.  C.  383,  on  labor  and  expense  in  floating  stranded  ves- 
sel as  case  of  general  average. 
—  Value  of  ship  in  computing. 

Cited  in  Mutual  Safety  Ins.  Co.  v.  The  George,  Olcott,  157,  Fed.  Cas.  No. 
9,9^82,  holding  that  the  value  of  a  ship  at  her  port  of  departure  less  a  rea- 
sonable allowance  for  wear  and  tear  is  used  in  the  adjustment  of  the  general 
average. 

Distinguished  in  Bell  v.  Smith,  2  Johns.  98,  holding  that  the  general  average 
is   calculated   upon   the   actual    amount   received    for   the   vessel   where   her   in- 
juries by  the  sea  necessitated  a  sale  in  a  foreign  port. 
Value  of  cargo  in  computing.  • 

Distinguished  in  Lewis  v.  Williams,  1  Wall,  474;   Strong  v.  New  York  Fire- 
men Ins.  Co.  11  Johns.  323, — holding  that  the  rule  that  a  cargo  is  to  be  valued 
at  costs  and  charges  at  original  port  in  adjusting  the  general  average  has  no 
application  where  the  adjustment  takes  place  at  a  foreign  port. 
Duty  of  insured  to  prevent  loss  under  marine  policy. 

Cited  in  Andress  v.  Miller,  19  Pa.  316,  holding  that  the  Usual  clause  impos- 
ing an  obligation  upon  the  assured  to  use  efforts  to  save  a  vessel  after  loss 
and  providing  that  the  assurer  shall  contribute  adds  nothing  to  a  policy. 

2  AM.  DEC.  209,  WUiLIAMS  v.  SMITH,  2  CAINSS,  1,  Reversed  in  2  Cai. 

Cas.  110. 
What  is  a  lifting  of  blockade. 

Distinguished  in  Kadcliffe  v.  United  Ins.  Co.  7  Johns.  38,  holding  blockade 
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not  rni*ed  when  fleet  is  temporarily  driven  away  from  port  by  storm,  with  in- 
tention of  returning. 
Excupe  for  and  effect  of  deviation. 

Cited  in  notes  in  58  A.  D.  673,  on  effect  of  marine  insurance  policy  of  neoes- 
FP  v'ation;  9  E.  R.  C.  418,  on  peril  as  excuse  for  deviation  from  contract 

of  insurance. 
Construction  of  insurance  policy. 

CitH  in  note  in  41  A.  D.  289,  on  meaning  of  term  "perils  of  the  sea"  and 
similar  expressions  as  used  in  bills  of  lading  and  insurance  policies. 

2  AM.  DEC.  2 IS,  HENDRICKS  v.  JUDAH,  2  CAINES,  25. 
PlFchar^e  In  bankruptcy  as  affecting  subsequently  accrued  rent. 

Cited  in  Re  Hufnagel,  Fed.  Cas.  No.  6,837 ;  Savory  v.  Stocking,  4  Cush.  607,— 
holding  discharge  not-  bar  where  rent  was  not  due  at  time  of  discharge. 

Cited  in  reference  note  in  94  A.  S.  R.  451,  on  effect  of  discharge  of  lease  in 
bankruptcy  on  liability  for  subsequently-accruing  rent. 
liiablifty  of  bankrupt's  assigrnee  for  rents. 

Cited  in  Re  Washburn,  Fed.  Cas.  No.  17,211,  holding  assignee  does  not  by  ac- 
cepting trust  become  assignee  of  lease. 

2  AM.  DEC.  215,  SEIXAS  v.  WOODS,  2  CAINES,  48. 
Requisites  of  vrarranty. 

Cited  in  Chapman  v.  Murch,  19  Johns.  290,  10  A.  D.  227,  requiring  an 
express  and  direct  affirmation  of  the  quality  and  condition  of  article  sold,  or  any 
words  of  equivalent  import  showing  the  intention  of  the  parties  that  there 
should  be  a  warranty. 

Cited  in  reference  notes  in  3  A.  D.  678;  19  A.  D.  477;  13  A.  R.  447, — on  war- 
ranty on  sale  of  chattels;  11  A.  D.  269,  on  warranties  of  quality  of  chattels; 
34  A.  D.  110,  on  what  affirmations  amount  to  a  warranty;  11  A.  S.  R.  879,  on 
sufficiency  of  words  to  constitute  warranty  in  contract  of  sale;  9  A.  D.  767,  on 
latent  defect  in  chattel  sold. 

—  Opinions  and  predictions. 

Cited  in  Morrill  v.  Wallace,  9  N.  H.  Ill;  Foster  v.  Caldwell,  18  Vt  176,— 
holding  an  affirmation  no  warranty  if  not  apparently  so  intended  and  under- 
stood, and  if  an  expression  of  mere  opinion;  Binnard  v.  Spring,  42  Barb.  470, 
holding  a  representation  as  to  soundness  did  not,  in  absence  of  fraud  or  an 
express  warranty,  render  vendor  liable  for  latent  defect;  Holden  v.  Dakin,  4 
Johns.  421,  holding  the  sale  of  paint  as  "good"  paint  did  not  raise  a  war- 
ranty; Jackson  v.  Wetherill,  7  Serg.  &  R.  480,  holding  assertion  by  vendor 
that  ''he  was  sure  horse  was  safe,  and  kind  and  gentle  in  harness,"  did  not  con- 
stitute warranty.  • 

D'stinguished  in  McClintock  v.  Emick,  87  Ky.  160,  7  S.  W.  903,  holding 
positive,  unequivocal  assertion  of  facty*  that  certain  mules  were  "all  right," 
constituted  warranty;  Hobart  v.  Young,  63  Vt.  363,  12  L.R.A.  693,  21  Atl.  612, 
holding  description  of  a  horse  in  a  bill  of  sale  as  "sound  and  kind,"  amounted 
to  a  warranty. 

—  As  to  goods  not  examinable  by  buyer. 

Distinguished  in  Carley  v.  Wilkins,  6  Barb.  557,  holding  representation  that 
flour  was  "extra  supeifine**  was  a  warranty  of  quality. 

—  Descriptions. 

Cited  in  Swett  v.  Colgate,  20  Johns.  196,  11  A.  D.  266,  holding  on  sale  of 
article  supposed  to  be  another  article,  in  absence  of  an  express  warranty  or 
fraud  there  is  no  implied  warranty  as  to  kind  or  quality;  Ely  v.  0*Leary,  2 
E.  D.  Smith,  355   (dissenting  opinion),  on  nonliability  of  innocent  seller  of  one 
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article  for  another  open  to  examination;  Morrill  v.  Wallace,  9  N.  H.  Ill,  aa 
holding  a  description  in  a  bill  of  sale  did  not  amount  to  a  warranty;  Bertram 
y.  Lyon,  McAll.  53,  Fed.  Cas.  No.  1,362,  on  absence  of  implied  warranty  that 
article  was  that  which  it  was  sold  for. 

Cited  in  notes  in  14  L.E.A.  493,  on  implied  warranties  of  quality  in  executed 
sales  by  description;  24  A.  R.  113,  on  sale  of  article  of  particular  description  as 
raising  implication  of  compliance  therewith. 

l>i8tiiiguished  in  Fowler  v.  ^tna  F.  Ins.  Co.  6  Cow.  673,  holding  in  a  policy 
of  fire  insurance  a  description  of  the  insured  property  was  a  warranty;  Dounce 
V.  Dow,  64  N.  Y.  411,  where  statement  was  that  goods  were  same  as  ordered; 
Hoffman  v.  Dixon,  105  Wis.  315,  76  A.  S.  R.  914,  81  N.  W.  491,  holding  sell- 
ing of  a  certain  article  in  response  to  an  offer  to  purchase  such  an  article 
<K>nstituted  a  warranty;  Osgood  v.  Lewis,  2  Harr.  &  G.  495,  18  A.  D.  317, 
holc.i  iL'  tatem;nt   in  bill  of  parcels   that  article   was  "winter-pressed   sperm 

oil"  constituted  express  warranty  that  such  oil  was  winter  pressed;  Hastings 
V.  Lovering,  2  Pick.  214,  13  A.  D.  420,  same  as  to  "prime  quality  winter  oil." 

Disapproved  in  Henshaw  v.  Robins,  9  Met.  83,  43  A.  D.  367,  holding  descrip- 
tion of  goods  in  a  bill  of  sale  is  a  warranty  that  the  goods  are  what  they  are 
described  to  be;  Borrekins  v.  Bevan,  3  Rawle,  23,  23  A.  D.  85,  holding  a  de- 
scription of  an  article  as  "blue  paint"  created  a  warranty  that  the  article  was 
blue  paint;  Wolcott  v.  Mount,  38  N.  J.  L.  496,  20  A.  R.  426  (affirming  36  N. 
J.  L.  262,  13  A.  R.  438),  holding  that  sale  of  a  cultural  variety  of  seed  to  a 
gardener  carried  a  warranty  of  kind. 

Overruled  in  White  v.  Miller,  71  N.  Y.  118,  27  A.  R.  13,  holding  that  sale 
of  article  by  a  particular  description  constitutes  a  warranty  that  article  is 
of  that  description;  Hawkins  v.  Pemberton,  61  N.  Y.  198,  10  A.  R.  595,  44  How. 
Pj.  102,  holding  representation  as  to  character  of  goods  if  positive  and  not 
mere  matter  of  opinion  or  judgment,  constitutes  a  warranty. 

—  Implied  warranty. 

Cited  in  Warren  Gljiss  Works  Co.  v.  Keystone  Coal  Co.  65  Md.  547,  5  AtL 
253,  holding  no  implied  warranty  that  thing  specifically  named  is  suited  for 
any  special  purpose;  Lane  v.  Romer,  2  Pinney  (Wis.)  404,  to  the  proposition 
that  in  a  sale  of  personalty  there  is  an  implied  warranty  of  title. 

Cited  in  reference  notes  in  5  A.  D.  424;  18  A.  D.  326;  23  A.  D.  101, — on 
implied  warranty  in  sale  of  chattels;  80  A.  D.  507,  on  implied  warranty  that 
article  sold  is  of  species  or  kind  contemplated. 

Cited  in  notes  in  24  A.  R.  106,  on  implied  warranty  of  fitness  by  vendor  for 
special  purpose;  23  E.  R.  C.  461,  on  implied  warranty  on  sale  of  goods. 

—  Goods  subject  to  examination. 

Cited  in  Ryan  v.  Ulmer,  108  Pa.  332,  56  A.  R,  210,  16  W.  N.  C.  121,  42 
Phila.  Leg.  Int.  367,  holding  statement  that  goods  were  "fully  cured  sweet- 
pickled  shoulders,"  did  not  raise  warranty,  where  opportunity  of  inspection 
existed:  Waeber  v.  Talbot,  167  N.  Y.  48,  82  A.  S.  R.  712,  60  N.  E.  288,  hold- 
ing description  of  article,  well  understood  by  both  parties,  in  an  executory  sale, 
with  opportunity  of  inspection  on  delivery,  did  not  create  a  warranty;  Haw- 
kins V.  Pemberton,  6  Robt.  52,  35  How.  Pr.  76,  on  same  point. 

Distinguished  in  Waring  v.  Mason,  18  Wend.  425,  holding  no  warranty  of 
quality  unless .  article  was  not  examinable  by  buyer. 

—  Sale  by  sample. 

Cited  in  Hotchkiss  v.  Gage,  26  Barb.  141,  holding  description  in  contract  of 
sale  by  samples  did  not  constitute  a  warranty;  Shepherd  v.  Temple,  3  N.  H. 
455,  holding  statement  that  mass  of  article  sold  was  of  same  quality  as  a 
portion  shown,  did  not  constitute  a  warranty;  Sands  v.  Taylor,  6  Johns.  395. 
4  A.  D.  374,  holding  in  sale  of  mass  of  goods  from  sample  taken  from  mass, 
with  opportunity  ot  inspection  of  the  mass,  there  was  no  implied  warranty  as 
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to  soundness  of  the  mass;  Oneida  Mfg.  Soc.  v.  Lawrence,  4  Cow.  440,  hold- 
ing in  sale  of  cotton  in  bales  by  a  sample  taken  from  bales,  an  assertion  that 
it  was  good  upland  cotton,  constituted  a  warranty  that  the  bales  were  equal  to 
the  sample. 

Cited  in  reference  note  in  7  A.  D.  127,  on  nature  of  warranty  arising  from  sal* 
by  sample. 

—  Caveat  emptor. 

Referred  to  as  leading  case  in  Ives  v.  Ellis,  50  App.  Div.  399,  64  N.  Y> 
Supp.  147,  on  application  of  rule  of  caveat  emptor. 

Cited  with  approval  in  Misner  v.  Granger,  9  111.  69,  as  following  common-law 
rule  that  maxim  applies  in  absence  of  express  warranty  or  fraud. 

Cited  in  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  on  application  of  rule; 
Bartlett  v.  Hoppock,  34  N.  Y.  118,  88  A.  D.  28;  Beirne  v.  Dord,  5  N.  Y.  95, 
65  A.  D.  321;  Dorsey  v.  Jackman,  1  Serg.  &  R.  42,  7  A.  D.  611;  Wilbur  v. 
Cartright,  44  Barb.  .536, — to  the  proposition  that  in  absence  of  fraud  or  express 
warranty,  the  rule  applies;  Frost  v.  Raymond,  2  Caines,  188,  2  A.  D.  228,. 
recognizing  caveat  emptor  as  a  common-law  niaxim;  De  Freeze  t.  Trumper,  1 
Johns.  274,  3  A.  D.  329,  holding  there  is  no  implied  warranty  as  to  quality  or 
soundness  of  article;  Bayard  v.  Shunk,  1  Watts  &  S.  92,  37  A.  D.  441,  to  rule 
that  there  is  no  implied  warranty  against  unknown  defects;  Wright  v.  Hart^ 
18  Wend.  449  (affirming  17  Wend.  267),  holding  in  a  sale  of  merchandise  in 
absence  of  express  warranty  or  fraud,  there  is  no  implied  warranty  as  to  quality 
or  soundness;  Welsh  v.  Carter,  1  Wend.  185,  19  A.  D.  473,  holding  in  ab- 
sence of  fraud  or  express  warranty  the  rule  of  caveat  emptor, applies,  even  where 
spurious  article  is  fraudulently  made  for  express  purpose  of  being  sold  for 
valuable  cbmmodity;  Archdale  v.  Moore,  19  111.  565;  Kingsbury  v  Taylor,  29 
Me.  608,  50  A.  D.  607, — holding  there  is  no  recovery  for  defect  in  article  sold  in 
absence  of  express  warranty  or  fraud;  Hargous  v.  Stone,  6  N.  Y.  73;  Deming 
V.  Foster,  42  N.  H.  165;  Goad  v.  Johnson,  6  Heisk.  340, — on  the  same  point; 
Westmoreland  v.  Dixon,  4  Hayw.  (Tenn.)  223,  9  A.  D.  763,  holding  same  on 
sale  of  article  as  sound;  Gillespie  v.  Torrance,  25  N.  Y.  306,  82  A.  D.  355,  hold- 
ing defect  in  quality  of  article  sold  constitutes  no  defense  in  absence  of  fraud 
or  express  warranty. 

Distinguished  in  Pearson  v.  Johnson,  2  Sneed,  580,  holding  general  rule  of 
caveat  emptor  does  not  apply  in  sales' made  under  order  of  court. 

—  Implication  from  price  paid. 

Cited  in  Dorsey  v.  Jackman,  1  Serg.  &  R.  42,  7  A.  D.  611;  Beninger  v.  Corwin^ 
24  N.  J.  L.  257, — holding  sound  price  does  not  carry  an  implied  warranty;  Lane 
V.  Romer,  2  Chand.  (Wis.)  61,  holding  a  sound  price  in  sale  of  chattels  carries 
with  it  an  implied  warranty  of  title;  Smith  v.  Miller,  2  Bibb,  616,  holding  that 
declaration  should  charge  that  vendor  knew  of  unsoundness  of  slave  sold  with- 
out express  warranty  of  soundness,  but  only  a  representation  of  soundness. 

Cited  in  note  in  43  A.  D.  680,  on  implication  of  warranty  from  sound  price 
paid  for  goods. 
Representations  as  deceit  or  warranty. 

Cited  in  Stone  v.  Denny,  4  Met.  151,  on  scienter  as  essential  in  deceit; 
Bayard  v.  Malcolm,  1  Johns.  453,  holding  action  must  be  for  deceit  if  not  on 
warranty;  Munroe  v.  Pritchett,  16  Ala.  785,  50  A.  D.  203,  holding  that  rep- 
resentations on  sale  of  land  need  not  have  been  known  to  be  false  to  be  fraud. 

Cited  in  reference  note  in  86  A.  D.  760,  as  to  when  vendor's  representation* 
amount  to  warranty. 

2  AM.  DEC.  222,  STEWART  v.  EDEN,  2  CAINES,   121. 
Evidence  admissible  under  allegation  of  presentment  and  demand. 

Cited  in  Williams  v.  Matthews,  3  Cow.  252,   holding  sufficient,   under  aver* 
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ment  of  demand  and  notice  of  nonpayment,  proof  that  maker  could  not  be 
found;  Taylor  v.  Branch,  1  Stew.  &  P.  (Ala.)  249,  23  A.  D.  293;  Spann  v.  Baetzell, 
1  Fla.  338,  46  A.  D.  346, — ^holding  admissible,  evidence  showing  reasons  for  failure 
of  actual  demand,  under  averment  of  due  presentment  for  payment;  Shirley  v. 
Fellows,  9  Port.  (Ala.) '300,  admitting  evidence  of  lack  of  funds  in  acceptor's 
hands,  under  averment  of  demand  of  payment  and  protest;  North  Bank  v.  Ab- 
bott, 13  Pick.  465,  25  A.  D.  334,  holding  admissible,  evidence  of  maker's  knowledge 
that  note  was  not  at  bank  awaiting  payment,  under  averment  of  presentment  and 
demand;  Baumgardner  v.  Reeves,  35  Pa.  250,  holding  admissible,  evidence  of 
visit  to  present  note,  at  maker's  place  of  business  and  finding  it  closed,  under 
averment  of  presentment  and  demand. 

Cited  in  note  in  23  A.  D.  295,  on  what  will   support  general  allegation  of 
presentment. 
Place  of  payment  of  note. 

Cited  in  Ex  parte  Heidelback,  2  Low.  Dec.  626,  Fed.  Cas.  No.  6,322,  to 
point  that  date  of  note  would  be  evidence  of  maker's  domicil  for  purposes  of 
presentment  thereof;  Duncan  v.  McCullough,  4  Serg.  &  R.  (Pa.)  480.  presum- 
ing place  of  payment  of  note  to  be  at  city  where  dated;  Heffebower  v.  Detrick, 
27  W.  Va.  16,  presuming  note  payable  where  dated  in  absence  of  contrary 
proof. 
Wbat  will  discharge  Indorser. 

Cited  in  Shutts  v.  Fingar,  100  N.  Y.  539,  53  A.  R.  231,  3  N.  E.  588,  hold- 
ing indorser  discharged  by  holder's  neglect  to  sue  maker,  and  allowing  stat- 
ute to  run  against  him;  Hawkins  v.  Thompson,  2  McLean,  111,  Fed.  Cas.  No. 
6,246,  holding  subsequent  indorser  discharged  by  release  in  full  of  remote  in- 
dorser's  liability;  Sohier  v.  Loring,  6  Gush.  537,  holding  'drawer  of  bill  of 
exchange  not  discharged  by  acceptor's  composition  with  creditor's  reserving  rights 
against  drawer;  Lysaght  v.  Phillips,  6  Duer,  106,  holding  drawer  of  bill  of 
exchange  not  discharged  by  deed  of  composition  between  acceptor's  and  credit- 
or's, reserving  rights  against  drawee. 

Cited  in  reference  notes  in  59  A.  D.  104,  on  duty  of  creditor  to  do  nothing  to 
impair  rights  and  remedy  of  surety. 

Cited  in  note  in  51  A.  D.  302,  on  indorser's  discharge  by  indulgence  to  maker  or 
acceptor. 
What  will  excuse  presentment  and  notice  of  nonpayment. 

Cited  in  Harris  v.  Robinson,  4  How.  336,  11  L.  ed.  1000,  holding  reasonable 
inquiry  suffices;  American  Exch.  Nat.  Bank  v.  American  Hotel  Victoria  Co. 
103  App.  Div.  372,  92  N.  Y.  Supp.  1006,  holding  that  if.  there  is  no  one  present 
or  in  charge  of  indorser's  home  or  place  of  business,  service  of  notice  is  deemed 
waived;  Hazlett  v.  Bragdon,  7  Pa.  Super.  Ct.  581,  holding  not  due  diligence 
for  holder  to  neglect  to  learn  residence  of  defendant  indorser,  and  delega- 
tion to  subsequent  indorser  to  give  other  notice;  Ratcliflf  v.  Planters'  Bank,  2 
Sneed,  427,  holding  inability  to  find  acceptor,  sufficient  excuse  for  failure  of  pre- 
sentment and  demand;  Ellis  v.  Commercial  Bank,  7  How.  (Miss.)  204,  40  A. 
D.  63,  to  point  that  failure  to  find  acceptor  at  countinghouse,  it  being  closed, 
is  sufficient  excuse  for  want  of  demand;  Wilson  v.  Senier,  14  Wis.  380,  holding 
indorser  discharged  by  holder's  failure  to  give  notice  of  dishonor,  where  holder 
knew  indorser's  foreign  address,  and  his  agent's  home  address. 

Distinguished  in  Huff  v.  Ashcraft,  1  Disney  (Ohio)  64,  holding  demand  of  pay- 
ment at  house  of  deceased  maker  on  day  of  funeral  unnecessary. 
Sufflciency  of  presentment  and  notice. 

Cited  in  Hartford  Bank  v.  Green,  11  Iowa,  476;  Nicholson  v.  Barnes,  11 
Neb.  452,  38  A.  R.  373,  9  N.  W.  652, — holding  insufficient  to  bind  indorser's 
presentment  to  maker  at  place  where  dated,  when  permanent  residence  known 
to  holder;  Pierce  v.  Struthers,  27  Pa.  249,  holding  sufficient  to  charge  indorser's 
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presentment  on  acceptor  at  place  given  as  his  address  in  the  bill;  Williams  v. 
Planters'  &  M.  Nat.  Bank,  91  Tex.  651,  45  S.  W.  690,  to  point  that  possession 
by  notary  to  present  and  demand  note  payable  in  city,  no  particular  place  being 
named,  sufficient  demand,  maker  not  residing  there;  Smedes  v.  Bank  of  Utica, 
20  Johns.  372,  holding  insufficient,  evidence  of  notice  to  indorser  where  witneai 
not  sure  whether  he  mailed  or  made  personal  visit. 

Cited  in  reference  note  in  38  A.  D.  460,  on  effect  of  notice  by  mail  to  indorser. 
*At  residence  or  place  of  business. 

Cited  in  Ogden  v.  Cowley,  2  Johns.  274,  holding  sufficient  demand  and  notice 
on  note,  personal  visits  to  maker's  and  indorser's  residences,  though  they  were 
out  of  town;  Anderson  v.  Drake,  14  Johns.  114,  7  A.  D.  442,  holding  not  suffi- 
cient, demand  of  payment  of  note  in  New  York,  on  maker  known  to  holder  to 
reside  in  Kingston;  Woodworth  v.  Bank  of  America,  19  Johns.  391,  10  A.  D. 
239  (dissenting  opinion),  on  necessity  of  making  demand  at  residence  of  maker 
in  absence  of  designated  place  of  payment;  Halliday  v.  Martinet,  20  Johns. 
168,  11  A.  D.  262,  holding  prima  facie  evidence  of  proper  demand  on  maker  of 
note,  notary's  statement  in  protest  that  he  had  called  at  maker's  house; 
jCummings  v.  Fisher,  Authon,  N.  P.  1,  holding  unnecessary,  demand  at  last  place 
of  residence  of  maker,  no  longer  residing  in  city  where  payable;  Harris  v.  Rob- 
inson, 4  How.  336,  11  L.  ed.  1000,  holding  sufficient,  notary's  inquiry  of  bank 
cashier,  holder's  agent  and  address  of  notice  of  dishonor  to  address  given; 
Ashley  v.  Gunton,  15  Ark.  415,  holding  insufficient,  notice  of  dishonor  left  at 
indorser's  hotel,  no  further  proof  of  diligent  inquiry  appearing;  Wiseman  v. 
Chiappella,  23  How.  368,  16  L.  ed.  466,  sustaining  notice  thrust  through  keyhole 
of  house;  Marr  v.  Johnson,  9  Yerg.  1,  holding  sufficient,  notice  of  dishonor 
sent  to  indorser's  permanent  residence  though  he  was  temporarily  elsewhere. 

Cited  in  reference  note  in  14  A.  D.  597,  as  to  place  to  direct  notice  to  in- 
dorser. 

Distinguished  in  Taylor  v.  Snyder,  3  Denio,  145,  45  A.  D.  457  (reversing  4 
N.  Y.  Leg.  Obs.  16),  holding  where  maker  of  note  at  Troy  resided  in  Florida, 
as  holder  knew,  demand  at  Troy  insufficient. 

Criticized  in  Galpin  v.  Hard,  3  M'Cord,  L.  394,  15  A.  D.  640,  holding  insuffi- 
cient to  charge  indorser,  notary's  attempt  to  find  maker  for  presentment  at  city 
address,  where  permanent  coimtry  address  well  known. 
—  Where  Indorser  is  dead. 

('ited  in  Maskero  v.  Pedesclaux,  22  La.  Ann.  227,  2  A.  R.  727,  to  point  that 
notice  of  protest  addressed  to  indorser,  whose  recent  decease  was  unknown  to 
holder,  would  be  sufficient;  Deininger  v.  Miller,  7  App.  Div.  409,  40  N.  Y. 
Supp.  195,  holding  insufficient,  notice  of  dishonor,  to  executor  of  deceased  indorser 
eleven  days  after  nonpayment;  Weaver  v.  Penn,  27  La.  Ann.  129,  holding  suffi- 
cient, notice  of  protest  addressed  to  deceased  indorser  at  last  residence;  Mer- 
chants* Bank  v.  Birch,  17  Johns.  25,  8  A.  D.  367,  holding  sufficient,  notice  of 
nonpayment  of  note  left  at  indorser's  residence,  though  he  had  in  fact  died  at 
sea  before  note  matured;  Beals  v.  Peck,  12  Barb.  245,  holding  sufficient  notice 
addressed  to  deceased  indorser,  which  was  delivered  to  his  administrator;  Bank 
of  Port  Jefferson  v.  Darling,  91  Hun,  236,  36  N.  Y.  Supp.  153,  holding  suffi- 
cient, notice  of  protest  mailed  to  "estate  of"  deceased  indorser;  Dodson  v.  Taylor, 
56  N.  J.  L.  11,  28  Atl.  316;  Linderman  v.  Guldin,  34  Pac.  54,— holding  suffi- 
cient, notice  of  dishonor  addressed  to  deceased  indorser  at  last  residence,  before 
probate  of  will;  Boyd  v.  City  Sav.  Bank,  15  Qratt.  501,  holding  sufficient  no- 
tice of  dishonor  addressed  to  "legal  representative"  of  deceased  indorser  at  last 
residence. 

Distinguished  in  Mathewson  v.  Strafford  Bank,  45  N.  H.  104,  holding  insuffi- 
cient, notic3  addressed  to  deceased  indorser,  but  sent  to  cashier  of  bank  who  for- 
warded same  to  one  subsequently  appointed  administrator;  Willis  v.  Green,  5 
Hill,  232,  40  A.  D.  351,  holding  insufficient  to  charge  indorser's  estate  notice  mailed 
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to  him,  after  death,  to  Little  Falls  instead  of  Salisbury  where  he  had  resided; 
Cayuga  County  Bank  v.  Bennett,  5  Hill,  236,  holding  insufficient  notice  of  dis- 
honor addressed  to  deceased  indorser,  where  holder  knew  him  dead  and  will  in 
existence. 
Release  of  one  Joint  obligor. 

Cited  in  Hoyt  v.  Miner,  7  Hill,  626,  holding  release  of  one  of  two  persons 
jointly  liable  for  mechanic's  lien,  no  release  of  other,  right  against  other  being 
reserved. 

2  AM.  DEC.  228,  FROST  t.  RAYMOND,  2  CAINES,   188. 
Caveat  emptor  In  sales  of  land. 

Cited  in  Doyle  v.  Knapp,  4  111.  334;  Union  P.  R.  Co.  v.  Barnes,  12  C.  C.  A.  48,  27 
U.  S.  App.  421,  64  Fed.  80;  McConihe  v.  Fales,  107  N.  Y.  404,  14  N.  E.  285  Afnrray 
T.  Ballou,  1  Johns.  Ch.  666;  Griel  v.  Lomax,  86  Ala.  132,  6  So.  3*>.5:  Strong 
V.  Waddell,  66  Ala.  471, — on  application  of  rule;  Phillips  v.  Hudson,  31  N. 
J.  L.  143,  as  to  application  of  rule  on  executed  sale;  Hiatt  v.  Tworaey,  21  N.  C. 
(1  Dev.  &  B.  £q.)  316,  on  the  application  of  caveat  emptor  to  sale  of  pntent 
right;  Peay  v.  Wright,  22  Ark.  198,  holding  in  absence  of  fraud,  purchaser  is 
confined  to  covenants  contained  in  the  deed,  in  case  of  failure  of  title:  Maney 
V.  Porter,  3  Humph.  347,  holding  in  absence  of  fraud  or  express  warranty,  no 
action  will  lie  on  failure  of  title;  Hurd  v.  Hall.  12  Wis.  113;  Nellis  v.  'lark, 
20  Wend.  24;  Qouvemeur  v.  Elmendorf,  6  Johns.  Ch.  79;  Abbott  v.  Allen,  2 
Johns.  Ch.  619,  7  A.  D.  654;  Henderson  v.  Overton,  2  Yerg.  394,  24  A.  D.  492; 
Smith  V.  Winston,  2  How.  (Miss.)  601, — ^holding  in  absence  of  express  covenants 
purchaser  takes  risk  of  title;  Earle  v.  DeWitt,  6  Allen,  620,  on  same  point; 
Black  V.  Gilmore,  9  Leigh,  446,  33  A.  D.  263,  applying  same  principle  to  covenant 
of  quiet  possession  in  lease  for  life;  Furman  v.  Elmore,  2  Nott  &  McC.  189, 
holding  no  action  allowable  before  eviction  when  covenants  of  seisin  arc  ab' 
sent. 
Implied  covenants  In  deed. 

Cited  with  sp>e(ual  approval  in  Cadwallader  v.  Tryon,  37  Pa.- 318,  holding  no 
general  warranty  implied  in  the  necessary  words  used  in  the  creation  of  free- 
hold. 

Cited  in  Qano  v.  Vanderveer,  34  N.  J.  L.  293,  to  the  proposition  that  at  com- 
mon law  a  warranty  of  title  was  not  implied  from  an  adequate  price:  Van 
Eps  V.  Schenectady,  12  Johns.  436,  7  A.  D.  330,  holding  no  warranty  in  ordinary 
conveyance  in  fee  without  express  warranty. 

Cited  in  notes  in  32  A.  D.  355,  on  words  from  which  covenants  for  title  are 
implied;    32  A.   D.   354,  on   implied   covenants   for   title  other    than   statutory; 
4  A.  D.  658,  on  implied  warranty  of  title  or  quantity. 
—  From  words  "jcrant,  give,  bargain,  or  sell.'* 

Referred  to  as  leading  case  in  Aiken  v.  Franklin,  42  Minn.  91,  6  L.R.A.  360, 
43  N.  W.  839,  on  use  of  words  which  import  covenant  of  seisin. 

Cited  in  Keating  v.  Simons,  13  Kulp,  213,  holding  words  "grant,  bargain, 
sell,  alien,  release,  and  confirm"  do  not  create  an  implied  warranty;  Claunch 
V.  Allen,  12  Ala.  169,  holding  under  statute  requiring  use  of  words  "grant,  bar- 
gain, and  sell"  to  create  covenant  of  title,  the  use  of  words  "bargained  and 
sold"  alone  did  not  raise  the  covenant;  Lamb  v.  Kamm,  1  Sawy.  238,  Fed. 
Cas.  No.  8,017,  holding  at  common  law  there  was  no  implied  covenant  from  use 
of  words  "bargain,  sell,  and  quitclaim;"  Dorsey  v.  Jackman,  1  Serg.  &  R. 
42,  7  A.  D.  611,  holding  words  "sell  and  convey"  do  not  create  implied  warranty 
of  title;  Kent  v.  Welch,  7  Johns.  258,  6  A.  D.  266;  Crouch  v.  Fowle,  9  N.  H. 
219,  32  A.  D.  350, — holding  that  word  "give"  in  a  conveyance  in  fep  simple  a 
covenant  of  title  is  implied;  Mack  v.  Patchin,  29  How.  Pr.  20,  1  Sheldon,  67, 
to  the  proposition  that  at  common  law  a  warranty  was  implied  only  in  a  gift; 


Digitized  by 


Google 


2  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  15G 

Roebuck  v.  Dupuy,  2  Ala.  535,  on  same  point;  Jackson  v.  Burwell,  9  N.  Y.  535; 
Christine  v.  Whitehill,  16  Serg.  &  R.  98  (dissenting  opinion) ;  McTaggart  v.  Ris- 
ley,  4  Or.  235  (dissenting  opinion), — on  "give  and  grant"  as  implying  cov- 
enants of  title;  McDonough  v.  Martin,  88  Ga.  675,  18  L.RA.  343,  16  S.  E.  59» 
on  proper  word  in  conveyance  to  import  covenant  of  title ;  Beach  v.  Stearns,  1  Aik. 
(Vt.)  325,  holding  implied  warranty  arising  from  word  "give"  in  a  deed,  is 
good  only  during  the  life  of  the  grantor. 

Cited  in  reference  notes  in  66  A.  D.  670,  on  what  is  implied  by  terms  "grant, 
bargain,  and  sell,"  in  deed;  39  A.  D.  342,  on  words  "grant,  bargain,  and  sell," 
as  importing  warranty  of  title  against  encumbrances;  76  A.  D.  421,  on  terms 
*'grant,  bargain,  and  sell,"  being  covenant  against  all  encumbrances  done  or  suf- 
fered by  grantor. 

Disapproved   in  Moore  v.  Lanham,   3  Hill,  L.  299,  holding  there   is  an   im- 
plied warranty  of  title  on  sale  of  both  real  and  personal  property. 
Implied  covenants  in  leases. 

Cited  with  special  approval  in  Headley  v.  Hoopengamer,  60  W.  Va.  626,  55 
S.  E.  744,  on  the  words  in  a  lease  that  will  carry  implied  warranty  of  title 
and  quiet  enjoyment. 

Cited  in  Grannis  v.  Clark,  8  Cow.  36,  on  use  of  proper  word  to  effect  cov* 
enant. 
Merger  of  implied  in  express  warranties. 

Cited  in  Vanderkarr  v.  Vanderkarr,  11  Johns.  122;  Randolph  v.  Meek,  Mart. 
&  Y.  58;  Duncan  v.  Lane,  8  Smedes  &  M.  744;  Peabody  v.  Phelps,  9  Cal. 
213, — holding  all  implied  covenants  are  merged  in  express  ones;  Witty  v. 
Matthews,  52  N.  Y.  512,  applying  foregoing  to  covenant  to  repair  in  lease;  Hurd  v. 
Smith,  5  Colo.  233,  holding  that  where  deed  contains  express  covenants,  other 
covenants  will  not  be  implied;  Brown  v.  Smith,  5  How.  (Miss.)  387,  holding 
implied  warranty  of  title  in  sale  of  personal  property  was  destroyed  by  an  ex- 
press warranty  of  title;  Weiser  v.  Weiser,  6  Watts,  279,  30  A.  D.  313;  Kent 
V.  Welch,  7  Johns.  258,  5  A.  D.  266, — holding  implied  covenants  qualifi^  by 
express  ones.  . 
Actionable  deceit  in  sale  of  lands. 

Cited  in  Grady  v.  Jeflfares,  25  Fla.  743,  6  So.  828;  Davis  v.  Smith,  5  Ga. 
274,  48  A.  D.  279, — holding  same  as  to  fraudulent  representations  as  to  title; 
Ward  V.  Wiman,  17  Wend.  193;  Kimball  v.  Saguin,  86  Iowa,  186,  63  N.  W. 
116, — on  same  point;  Hinton  v.  Scott,  Dudley  (Ga.)  245,  on  deceit  as  remedy 
for  fraudulent  representation  as  to  the  existence  of  lands;  Newell  v.  Hom» 
45  N.  H.  421,  holding  action  for  fraudulent  representation  as  to  extent  of  prop- 
erty would  lie;  Furman  v.  Elmore,  2  Nott  &  M*C.  189,  on  right  of  purchaser 
to  recover  value  of  land  in  case  of  eviction. 
Liiabillty  for  deceit  In  sale  with  warranty. 

Cited  in  Dye  v.  Wall,  6  Ga.  584,  holding  action  for  fraud  will  lie  on  sale  of 
personal  prop>erty,  even  where  there  is  an  express  warranty;  Wardell  v.  Fos- 
dick,  13  Johns.  325,  7  A.  D.  383,  holding  covenants  immaterial  where  sale  has 
been  induced  by  fraud. 

2  AM.  DEC.  235,  CLINTON  v.  CROSWEIili,  2  CAINES,  244. 
Grounds  for  change  of  venue  In  libel  cases. 

Cited  in  Root  v.  King,  4  Cow.  403,  on  change  of  venue  in  libel  from  county 
of  residence  to  another  county. 

Cited  in  reference  note  in  50  A.  D.  223,  on  change  of  venue. 

Cited  in  note  in  15  A.  D.  224,  on  venue  in  libel. 
Publication  of  libel. 

Cited  in  note  in  15  A.  S.  R.  337,  on  proof  of  publication  of  newspaper  libel. 
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a  AM.  DEC.  236,  WALD£N  t.  liE  ROY,  2  GAINES,  263. 
Wages,  provisions,  and  expenses  as  subjects  of  general  average. 

Cited  in  May  v.  Delaware  Ins.  Co.  19  Pa.  312,  holding  wages  and  provi- 
sions during  detention  because  of  injuries  through  perils  of  navigation,  are 
subject  of  general  average;  Nelson  v.  Belmont,  5  Duer,  310,  holding  repairs 
at  a  port  of  necessity  when  the  voyage  is  broken  up,  are  not  subject  to  general 
average;  Barker  v.  Phoenix  Ins.  Co.  8  Johns.  307,  holding  charges  of  unload- 
ing and  storage,  in  addition  to  wages  and  provisions  of  crew,  incurred  in  case 
of  necessity,  form  general  average;  Thornton  v.  United  States  Ins.  Co.  12  Me. 
150,  holding  wages  and  provisions  of  the  crew  from  time  of  putting  away 
for  port,  and  expenses  incurred  during  detention  for  the  benefit  of  all  con- 
cerned, are  subject  of  general  average. 

Cited  in  reference  notes  in  22  A.  D.  129,  on  what  are  subjects  of  general 
average;  29  A.  D.  461,  on  wages  and  provisions  of  crew  during  detention  of  ves- 
sel as  subject  of  general  average. 

Cited  in  notes  in  14  £.  R.  C.  383,  on  labor  and  expense  in  floating  stranded 
vessel  as  case  of  general  averages;  14  E.  R.  C.  399,  on  expenses  of  repair  as  sub- 
ject of  general  average. 

Distinguished  in  Dunham   v.   Commercial   Ins.   Co.    11   Johns.   315,   6   A.   D. 
374,  holding  wages  and  provisions  during  detention  for  repairs  after  delivery 
of  cargo  not  subjects  of  general  average. 
Parties  liable  to  contribute  for  wages  and  provisions. 

Cited  in  Henshaw  v.  Marine.  Ins.  Co.  2  Caines,  274,  holding  ship  as  well  as  cargo 
must  contribute;  Perry  v.  Ohio  Ins.  Co.  6  Ohio,  305,  holding  insurer  on  body  of  a 
vessel  not  liable  for  wages  and  provisions  for  repair  in  a  port  of  necessity,  where 
vessel  could  have  reached  port  by  being  towned;  Lewis  v.  Williams,  1  Hall,  474, 
holding  an  average  adjustment  in  the  port  of  destination  which  was  also  one  of 
necessity,  binding  on  the  insurer  of  a  contributory  party;  Spaflford  v.  Dodge,  14 
Mass.  66,  on  previous  contract  as  excluding  right  to  contribution. 

2  AM.  DEC.   239,  PEOPLE  v.  BARRETT,  2  CAIXES,  304. 
Dismissal  or  discharge  of  Jury  as  Jeopardy. 

Referred  to  as  leading  case  in  Klock  v.  People,  2  Park.  Crim.  Rep.  676,  hold- 
ing discharge  of  jury  because  prosecutor  is  unprepared  with  his  evidence  is  a 
bar  to  subsequent  trial;  State  v.  Williams,  3  Stew.  (Ala.)  454,  holding  dis- 
charge for  cause  disqualifying  juror  discovered  after  defendant  accepted  him  is 
not  former  jeopardy. 

Cited  in  People  v.  Goodwin,  18  Johns.  187,  9  A.  D.  203,  5  N.  Y.  City  H.  Rec. 
97,  1  Wheeler,  C.  C.  470,  notes,  on  the  effect  of  withdrawing  of  a  juror  because 
prosecutor  was  not  prepared  with  his  proofs;  State  v.  Waterhouse,  Mart.  &  Y. 
278,  to  the  proposition  that  the  withdrawal  of  a  juror  because  prosecutor 
was  imprepared  with  his  proofs  was  equivalent  to  acquittal;  Ah  King  v.  Peo- 
ple, 2  Cowen  Crim.  Rep.  429,  holding  withdrawal  of  juror  or  discharge  of  jury 
without  prisoner's  consent  would  amount  to  an  acquittal ;  Murphy  v.  State, 
25  Neb.  807,  41  N.  W.  792,  to  the  proposition  that  if  after  the  jury  has  been 
sworn  and  jeopardy  thus  begun,  the  court  discharges  them  without  a  verdict, 
such  discharge  amounts  to  an  acquittal;  Grant  v.  People,  4  Park.  Crim.  Rep. 
527,  holding  discharge  of  jury  without  cause  equivalent  to  acquittal;  Ned 
V.  State,  7  Port.  (Ala.)  187;  Mount  v.  State,  14  Ohio,  295,  45  A.  D.  542,— 
on  effect  of  withdrawal  of  juror  because  state  is  not  prepared  as  acquittal; 
Guenther  v.  People,  24  N.  Y.  100  (dissenting  opinion)  ;  Schrieber  v.  Clapp, 
13  Okla.  215,  74  Pac.  316;  Shepherd  v.  People,  25  N.  Y.  406,— to  the  propo- 
sition  that  the  improper  withdrawal  of  a  juror,  after  plea  was  a  sufficient  de- 
fense on  second  trial;  O'Brian  v.  Com.  9  Bush,  333,  15  A.  R.  715,  to  the  propo- 
sition that  if  the  state  without  sufficient  cause  prevents  a  verdict  as  by  improper 
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discharge  of  a  jury,  such  discharge  is  an  acquittal;  Weinzorpflin  t.  State,  7 
Blackf.  186,  holding  discharge  of  jury  without  good  cause  bar  to  subsequent 
trial;  King  y.  People,  5  Hun,  297,  holding  discharge  on  objection  for  want 
of  arraignment  no  bar;  Reynolds  v.  State,  3  Qa.  53,  holding  a  capricious  dis- 
charge of  the  jury  was  a  bar  to  a  subsequent  trial,  where  prosecutor  had  en- 
tered a  nolle  prosequi  over  objection  of  defendant;  State  v.  Shuchardt,  18  Neb. 
454,  25  N.  W.  722,  holding  discharge  of  jury  while  a  reasonable  probability  of 
agreeing  existed,  was  sufficient  to  sustain  plea  of  former  jeopardy. 

Cited  in  reference  notes  in  1  A.  D.  176,  177,  on  discharge  of  jury  without 
verdict;  41  A.  D.  313,  on  separation  or  discharge  of  jury  in  criminal  case  be- 
fore conviction. 

Cited  in  notes  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy; 
48  L.RwA.  441,  on  effect  of  withdrawal  of  juror  in  criminal  cases. 

Limited  in  People  v.  Green,  13  Wend.  55,  holding  only  cause  for  which  a  with- 
drawal of  juror  will  bar  subsequent  trial  is  where  public  prosecutor  is  not  pre- 
pared with  his  testimony. 

Doubted  in  Smith  v.  State,  41  N.  J.  L.  698,  as  to  whether  the  withdrawal  of  a 
witness  because  prosecutor  was  unprepared  was  not  a  sufficient  cause  for  dis- 
charge of  jury. 
—  Rule  as  to  misdemeanors. 

Cited  in  McCauley  v.  State,  26  Ala.  135,  holding  discharge  of  jury  without 
necessity  was  a  bar  to  a  second  trial,  in  a  misdemeanor  case. 

Distinguished  in  People  v.  Ellis,   15  Wend.  368,.  holding  juror  may  be  with- 
drawn at  instance  of  prosecutor  in  trial  for  misdemeanor. 
Erroneous  Judgment  as  bar  to  second  trial  for  crime. 

Cited  in  Shepherd  v.  People,  24  How.  388,  holding  the  giving  of  a  wrong  judg- 
ment on  a  lawful  and  regular  trial  and  conviction,  is  a  bar  to  subsequent  trial. 
Ground  for  discharge  of  Jury  in  criminal  cases. 

Cited  with  approval  in  State  v.  McCoy,  14  N.  H.  364,  holding  court  may,  in 
case  of  necessity,  discharge  jury. 

Cited  in  Dobbins  v.  State,  14  Ohio  St.  493,  holding  urgent  necessity  cause 
to  discharge  jury;  State  v.  Walker,  26  Ind.  346,  holding  disagreement  after 
reasonable  time  cause  for  discharge. 

Cited  in  note  in  12  A.  D.  547,  on  disagreement  of  jury  as  ground  for  dis- 
charge. 
Power  to  discharge  Jury. 

Cited  in  Miller  v.  Metzger,  16  111.  390,  holding  power  to  discharge  jury  lies 
in  the  court. 

Cited  in  notes  in  78  A.  S.  R.  783 ;  48  L.R.A.  434, — on  right  to  withdraw  juror 
in  criminal  cases. 
Implied  acquittal. 

Cited  in  Guenther  v.  People,  24  N.  Y.  100,  on  conviction  upon  one  count  as  equiv- 
alent to  verdict  of  not  guilty  on  the  other. 
Criminal  conspiracy. 

Cited  in  Lambert  v.  People,  9  Cow.  .678,  as  being  a  case  where  the  indict- 
ment was  for  conspiracy,  but  as  not  decided  whether  conspiracy  to  defraud  a 
person  of  his  property  was  indictable. 

2  AM.  DEC.  241,  DAVY  T.  HAIil/ETT,  8  CAINES,  16. 
Insurance  on  outward  and  homeward  freights. 

Cited  in  Hugg  v.  Augusta  Ins.  &  6kg.  Co.  7  How.  595,  12  L.  ed.  834,  holding 
»  certain  policy  applied  to  the  freight  at  risk  whether  on  the  outward  or  home- 
ward voyage  to  the  amount  of  the  valuation;  Insurance  Co.  v.  Mordecai,  28 
How.  Ill,  16  L.  ed.  329,  holding  that  a  policy  upon  freight  of  a  vessel  Charles- 
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ton  to  Rio  Janeiro  and  from  thence  to  a  point  of  discharge  in  the  United  States 
applied  to  the  freight,  at-  risk  to  the  amount  of  the  valuation,  whether  on  the 
outward  or  homeward  voyage. 
Duration  of  risk. 

Cited  in  note  in  13  E.  R.  C.  647,  on  duration  of  insurance  risk. 
Nature  of  valued  policy. 

Cited  in  notes  in  13  £.  R.  C.  692,  on  binding  effect  of  valuation  in  valued  policy 
upon  freight  where  vessel  is  captured;   14  E.  R.  C.  230,  on  valued  policy  of  in- 
surance as  wager  policy. 
Amount  of  recovery  on  valued  policy. 

Cited  in  Whitney  v.  American  Ins.  Co.  3  Cow.  210,  holding  that  the  value 
stated  in  the  policy  is  conclusive  as  to  the  amount  of  recovery  in  case  of  total 
loss  by  perils  insured  against;  American  Ins.  Co.  v.  Center,  4  Wend.  46,  holding 
that  on  a  valued  policy  on  freight,  if  at  the  time  of  a  total  loss  there  is  an 
inchoate  right  to  freight  the  insured  is  entitled  to  recov^*  the  whole  amount  of 
the  valuation,  if  the  case  be  fair  and  honest  between  the  parties;  Patapsco 
Ins.  Co.  V.  Biscoe,  7  Gill  &  J.  293,  28  A.  D.  219,  holding  that  the  valuation  in 
the  policy,  unless  fraudulent,  is  conclusive  as  to  amount  of  recovery  in  case 
of  loss;  Thwing  v.  Washington  Ins.  Co.  76  Mass.  443,  holding  that  if  the  assured 
recover  on  a  valued  policy  for  loss  of  freight  he  is  entitled  to  the  full  sum; 
American  Ins.  Co.  v.  Griswold,  14  Wend.  399,  holding  that  an  assurer  of  goods 
to  a  certain  amount  is  liable  to  that  amoimt  in  case  of  loss,  though  there  are 
subsequent  assurers. 

Cited  in  reference  note  in  28  A.  D.  226,  on  valued  policy. 

Cited  in  note  in  13  E.  R.  C.  606,  607,  on  amoimt  recoverable  under  valued 
policy. 
When  marine  policy  attaches. 

Cited  in  note  in  13  E.  R.  C.  692,  on  necessity  that  cargo  be  laden  before  policy 
on  freight  attaches. 
Abandonment  of  ship  hs  affecting  insurance  on  freight. 

Cited  in  Livingston  v.  Columbian  Ins.  Co.  3  Johns.  49,  holding  that  the 
abandonment  of  a  ship  has  no  effect  to  destroy  the  right  to  recover  on  the 
policy  on  the  freight;  Hubbell  v.  Great  Western  Ins.  Co.  74  N.  Y.  246,  hold- 
ing that  the  abandonment  of  the  ship  does  not  deprive  the  owner  of  his  re- 
course against  the  insurer  on  freight  for  the  portion  lost  by  abandonment; 
Hammond  v.  Essex  F.  &  M.  Ins.  Co.  4  Mason,  196,  Fed.  Cas.  No.  6,001,  holding 
that  up  to  the  time  of  the  loss  the  underwriter  of  the  freight  is  entitled  freight 
pro  rata  itineria  and  the  underwriter  on  the  ship  to  all  which  is  subsequently 
earned;  Armroyd  v.  Union  Ins.  Co.  3  Binn.  437,  on  same  point;  Hughes  v.  Sun 
Mut.  Ins.  Co.  12  Daly,  45,  holding  that  where  tlie  underwriters  of  a  vessel  and 
cargo  accept  an  abandonment  they  are  entitled  to  that  portion  of  the  freight  earned 
susbequent  to  the  disaster,  the  owner  retaining  what  was  previously  earned; 
Marine  Ins.  Co.  v.  United  Ins.  Co.  9  Johns.  186,  to  dictum  that  the  claim  of  the 
underwriter  of  the  ship  to  the  freight  earned  subsequent  to  abandonment  will 
prevail  over  that  of  the  insurer  on  the  freight;  Hubbell  v.  Great  Western  Ins.  Co. 
10  Hun,  167,  holding  that  the  fact  that  the  abandonees  of  the  cargo  applied  to 
their  use  the  subsequent  saving  of  freight  does  not  change  the  liability  of  the 
underwriters  of  the  freight  for  a  total  loss;  Muraford  v.  Hallett,  1  Johns.  433,  hold- 
ing that  the  owner  of  a  ship  who  abandons  it  to  the  insurer  of  the  vessel  and  cargo 
is  entitled  to  recover  for  a  total  loss  against  the  insurers  on  the  profits. 

Cited  in  note  in  1  E.  R.  C.  156,  on  effect  of  abandonment  on  right  of  in- 
sured to  recover  freight  for  portion  of  voyage  performed. 

Distinguished  in  United  Ins.  Co.  v.  Lenox,   1  Johns.  Cas.  377,  holding  that 
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the  insurer  of  a  ship  who  accepts  an  abandonment  is  entitled  to  freight  earned 
by  the  ship  subsequent  to  the  abandonment. 

2  AM.  DEC.  247,  STEVENS  ▼.  COLUMBIAN  INS.  CO.  3  CAINES,  43. 
Amount  of  recovery  on  open  policy  on  freight. 

.  Cited  in  Daniels  v.  Atlantic  Mut.  Ins.  Co.  24  N.  Y.  447,  holding  that  under  a 
policy  on  freight  it  is  the  gross  freight  that  is  insured  not  the  net  freight  deduct- 
ing expenses  of  carrying  it. 

Cited  in  note  in  14  E.  R.  C.  488,  on  adjustment  upon  gross  freight  of  loss  upon 
open  policy. 

2  AM.  DEC.  250,  SMEDES  v.  HOOGHTALING,  8  CAINES,  48. 
Amount  of  liability  on  penal  bond. 

Cited  in  Mower  v.  Kip,  6  Paige,  88,  29  A.  D.  748,  holding  the  mortgagee  whose 
debt  is  secured  by  a  bond  and  mortgage,  has  a  lien  upon  the  land  for  the  value 
of  the  whole  amount  of  the  principal  and  interest. due  according  to  the  con- 
dition of  the  mortgage  although  such  amount  exceeds  the  penalty  of  the  bond. 

Cited  in  reference  note  in  33  A.  S.  R.  849,  on  damages  recoverable  on  in- 
demnity bonds. 

Distinguished  in  State  ex  rel.  Terry  v.  Blakemore,  7  Heisk.  638,  holding 
that  a  surety  on  an  official  bond  cannot  be  held  for  more  that  the  amount  of 
the  penalty  of  the  bond;  Ansley  v.  Mock,  8  Ala.  444,  holding  that  the  penalty  of 
the  bond  must  limit  the  responsibility  of  the  surety. 

Disapproved  in  Cherry  v.  Mann,  Cooke  (Tenn.)  268,  5  A.  D.  696,  holding 
that  on  a  penal  bond  with  collateral  conditions  no  more  can  be  recovered  than 
the  penalty;  Mower  v.  Kip,  2  Edw.  Ch.  165,  holding  that  except  in  cases  of 
special  circumstances  the  amount  of  recovery  on  a  bond  is  limited  to  the 
amount  of  the  bond. 
—  Inclusion  of  interest  exceeding  penalty. 

Cited  in  Robbins  v.  Long,  16  N.  J.  Eq.  59,  holding  that  in  an  action  on  a 
penal  bond,  interest  may  be  recovered  in  the  form  of  damages  to  an  amount,  ex- 
ceeding the  penalty  of  the  bond;  Griffiths  v.  Hardenbergh,  41  N.  Y.  464,  holding 
that  in  an  action  on  a  penal  bond,  interest  may  be  recovered  for  the  detention 
of  the  debt  beyond  the  amount  of  the  penalty  of  the  bond;  Boyd  v.  Boyd,  1 
Watts,  365,  sustaining  the  allowance  of  interest  from  the  commencement  of  the 
suit  on  a  penal  bond,  though  beyond  the  penalty  of  the  bond;  Wyman  v.  Rob- 
inson, 73  Me.  384,  40  A.  R.  360,  holding  that  interest  as  damages  from  date 
of  breach  of  a  penal  bond  may  be  recovered  against  principal  and  sureties 
though  such  amount  exceeds  the  penalty  of  the  bond;  McKenna  v.  Sccrest, 
4  Strobh.  Eq.  160,  holding  that  creditors  under  an  official  bond  who  are  en- 
joined from  proceeding  at  law  by  the  sureties  on  the  bond  and  brought  into 
equity,  interest  may  be  allowed  on  the  bond,  from  the  time  of  such  injunc- 
tion though  such  exceed  penalty  of  bond. 

Cited   in   notes   in   55   L.R.A.  385,   on  allowance   of   interest  beyond    penalty 
of  statutory  bond;   87  A.  D.   747,  as  to  whether  interest  can  be  recovered  on 
penal  bond  beyond  penalty. 
Interest  as  damages  on  bond. 

Cited  in  Lyon  v.  Clark,  8  N.  Y.  148,  holding  that  interest  may  be  recovered 
by  way  of  damages  on  a  penal  bond  conditioned  to  indemnify  the  obligee,  against 
payment  of  money ;  Cook  v.  Tousey,  3  Wend.  444,  holding  that  where  the  prin- 
cipal and  interest  due  on  a  bond  exceed  the  penalty  the  jury  ought  to  give  the 
excess  in  damages;  Hood  v.  Hay  ward,  124  N.  Y.  1,  26  N.  E.  331,  26  Abb.  N.  C. 
292,  20  N.  Y.  Civ.  Proc.  Rep.  69,  holding  that  the  withholding  of  the  payment  of 
a  bond  conditioned  to  pay  a  specific  sum  of  money  creates  a  liability  to  pay 
damages  estimated  in  interest. 
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Presumption  of  payment  after  twenty  years. 

Cited  in  Palmer  v.  Dubois,  1  Mill,  Const.  178,  to  the  point  that  the  English 
rule  as  to  presumption  of  payment  after  lapse  of  twenty  years  has  been 
adopted. 

2  AM.  DEC.  251,  PEIiTON  v.  WARD,  S  CAINES,  73. 
Actionableness  of  words  imputing  crime. 

Cited  in  Case  v.  Buckley,  16  Wend.  327,  holding  that  words  charging  a 
party  with  having  burnt  his  own  bam  with  intent  to  defraud  an  insurance  com- 
pany are  actionable  whether  the  bam  was  insured  or  not. 

Cited  in  note  in  41  A.  R.  591,  on  actionability  of  words  imputing  crime. 
—  Of  words  charging  false  swearing. 

Cited  in  Sherwood  v.  Chace,  11  Wend.  38;  Phincle  v.  Vaughan,  12  Barb. 
215, — holding  that  words  which  convey  to  the  minds  of  the  hearers  any  impu- 
tation of  perjury  are  actionable;  Brace  v.  Brink,  33  Mich.  91,  holding  that 
words  charging  a  person  with  having  been  indicted  before  a  grand  jury  for 
swearing  falsely  are  actionable  per  se;  Coons  v.  Robinson,  3  Barb.  625,  hold- 
ing the  words  "he  has  sworn  to  a  lie  and  done  it  meaningly  to  cut  my  throat" 
are  actionable  per  ae;  Magee  v.  Stark,  1  Humph.  606,  holding  the  words,  "I  had 
a  lawsuit  with  D.  about  a  hog  and  S.  swore  falsely  against  me  and  I  have  ad- 
vertised him  as  such,"  are  actionable;  Bell  v.  Famsworth,  11  Humph.  608, 
holding  words  charging  a  party  with  perjury  in  taking  out  a  peace  warrant 
against  him  are  actionable,  though  the  process  referred  to  was  defective  and 
void;  Kern  v.  Towsley,  51  Barb.  385,  holding  that  words  charging  perjury  neces- 
sarily import  that  party  charged  swore  false  on  a  material  point  in  a  judicial 
proceeding;  Wood  v.  Scott,  13  Vt.  42,  holding  that  in  an  action  for  words  charg- 
ing perjury  the  court  will  not  presume  tliat  the  testimony  was  given  on  an  im- 
material point  in  the  absence  of  an  averment;  Palmer  v.  Hunter,  8  Mo.  512, 
holding  the  words  "That  Hunter  swore  a  lie"  not  actionable. 

Cited  in  reference  notes  in  24  A.  D.  104,  as  to  when  words  charging  false 
swearing  are  actionable;  12  A.  D.  46,  on  essential  elements  to  render  charge  of 
false  swearing  actionable. 

Cited  in  note  in  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 
Office  of  innuendo  in  pleading  slander. 

Cited  in  Stow  v.  Converse,  4  Conn.  17,  holding  that  words  which  are  am- 
biguous and  admit  of  different  applications,  may  be  confined  or  directed  by 
an  innuendo;  Quinn  v.  Prudential  Ins.  Co.  116  Iowa,  522,  90  N.  W.  349,  hold- 
ing that  words  not  in  their  ordinary  or  proper  significance  ambiguous  can  neither 
be  enlarged  or  restricted  by  an  innuendo. 

Cited  in  note  in  26  A.  D.  95,  on  definition  and  office  of  colloquium  and  innuendo, 
and  distinction  between  them. 
Aider  of  declaration  by  plea. 

'  Cited  in  Scofield  v.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  323,  holding 
that  an  omission  in  an  action  of  replevin  to  allege  a  right  of  property  and  of 
possession  is  not  cured  by  an  answer  denying  ownership  in  the  plaintiff. 

Disapproved  in  Slack  v.  Lyon,  9  Pick.  62,  holding  declaration  bad  in  sub- 
stance for  omission  of  material  allegation  cured  by  plea  setting  out  material 
facts. 

2  AM.  DEO.  254,  STAATS  v.  TEN  EYCK,  S  CAINES,  111. 
Measure  of  damages  for  breacli  of  contract— Loss  of  profits. 

Cited  in  Western  U.  Teleg.  Co.  v.  Graham,  1  Colo.  230,  9  A.  R.  136,  deny- 
ing right  to  profits  lost  through  failure  to  deliver  telegram  ordering  oil  to  be 
shipped. 

Am.  Dec.  Vol.  I.— 11. 
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Cited  in  notes  in  53  L.HA.  42,  on  necessity  that  profits  should  have  been 
within  contemplation  of  parties  to  entitle  one  to  recover  for  breach  of  con- 
tract; 52  L.R.A.  242,  on  loss  of  profits  of  purchase  of  real  estate  as  damages 
on  breach  by  vendor  while  acting  in  good  faith. 

—  For  failure  of  title  to  land  generally. 

Cited  in  Brinckerhoff  v.  Phelps,  24  Barb.  100,  holding  that  in  an  action  for  the 
breach  of  a  contract  to  convey  lands  the  rule  of  damages  is  the  value  of  the 
land  at  the  time  of  the  breach  and  interest  from  that  time;   Morgan  v.   Bell, 

3  Wash.  654,  16  L.R.A.  614,  28  Pac.  925;  Fletcher  v.  Button,  6  Barb.  646,— 
holding  in  an  action  for  a  breach  of  the  covenant  to  convey  premises,  the 
purchase  money  having  been  paid  the  vendee  is  entitled  to  recover  the  amount 
of  the  purchase  money  actually  paid  with  interest  not  to  exceed  six  years; 
Ward  v.  Burr,  5  Blackf.  116,  holding  that  the  measure  of  damages  for  the 
breach  of  contract  to  deliver  a  floating  pre-empting  right,  is  the  difference 
between  the  price  agreed  to  be  paid  for  it  and  its  value  at  the  time  of  the 
breach. 

Limited  in  Pumpelly  v.  Phelps,  40  N.  Y.  58,  100  A.  D.  463,  holding  that  where 
a  party  contracts  to  convey  lands  which  he  knows  at  the  time  he  has  not 
power  to  convey,  he  is  liable  to  the  vendee  for  the  loss  of  his  bargain. 

—  Amount  of  recovery  under  breach  of  covenant  in  deed. 

Cited  in  Clinton  v.  Hart,  1  Johns.  376,  holding  that  amount  of  recovery  for 
breach  of  covenant  in  respect  to  real  property  is  the  consideration  money 
and  interest;  Hymes  v.  Esty,  133  N.  Y.  342,  31  N.  E.  105,  28  Abb.  N.  C.  309, 
holding  that  the  original  agreement  of  the  parties  is  the  inflexible  measure 
of  value  as  to  the  measure  of  damages;  Noonan  v.  llsley,  21  Wis.  139;  Dun- 
shee  V.  Geoghegan,  7  Utah,  113,  25  Pac.  731;  Cullum  v.  Branch  Bank,  4  Ala. 
2,  37  A.  D.  725;  Sutton  v.  Page,  4  Tex.  142, — to  the  proposition  that  at  com- 
mon law  the  measure  of  damages  on  a  failure  of  title  is  the  consideration 
money  with  interest  and  costs;  Semple  v.  Whorton,  68  Wis.  626,  32  N.  \\\  690 
(dissenting  opinion),  on  the  same  point;  Brisbane  v.  Pomeroy,  13  Daly,  358, 
holding  that  where  fraud  can  be  shown,  deceit  or  such  concealment  as  would 
amount  to  fraud,  the  purchaser  may  recover  his  actual  damage. 

Cited  in  note  in  1  A.  D.  9,  on  damages  for  breach  of  covenant. 

>—  On  breach  of  covenant  of  warranty,  quiet  enjoyment,  or  seisin. 

Cited  in  Triplett  v.  Gill,  7  J.  J.  Marsh.  438;  Threlkeld  v.  Fitzhugh,  2 
Leigh,  451;  Logan  v.  Moulder,  1  Ark.  313,  33  A.  D.  338;  House  v.  House,  10 
Paige,  158,  2  N.  Y.  Leg.  Obs.  206, — holding  that  the  liability  of  a  warrantor 
on  the  covenant  of  warranty  in  a  deed  is  the  amount  of  the  consideration  and 
interest;  Strode  v.  Cox,  2  Bibb,  273,  5  A.  D.  603;  Swafford  v.  Whipple,  3  G. 
Greene,  261,  64  A.  D.  498;  Wood  v.  Bibbins,  58  Ind.  382;  Davis  v.  Smith,  6 
Ga.  274,  48  A.  D.  279;  Garrett  v.  Gaines,  6  Tex.  435;  Davenport  v.  Riley,  2 
Nott  &  M*C.  198;  Cox  v.  Henry,  32  Pa.  18, — holding  that  in  an  action  upon  a 
warranty  of  land  from  which  the  vendee  has  been  evicted  by  a  paramount  title 
the  measure  of  damages  is  the  consideration  paid  for  the  land  together  with 
interest  and  costs;  Blaekwell  v.  Board  of  Justices,  2  Blackf.  143;  Hollings- 
worth  V.  Mexia,  14  Tex.  Civ.  App.  363,  37  S.  W.  455;  Blossom  v.  Knox,  3 
Pinney  (Wis.)  262,  3  Chand.  (Wis.)  295,— holding  that  in  an  action  for  breach 
of  the  covenant  of  seisin  and  warranty  the  recovery  is  limited  by  the  con- 
sideration paid  and  interest  thereon;  Jenks  v.  Quinn,  61  Hun,  427,  16  N.  Y. 
Supp.  240;  Caulkins  v.  Harris,  9  Johns.  324;  Taylor  v.  Holter,  1  Mont.  688; 
Cogwell  V.  Lyon,  3  J.  J.  Marsh.  38;  Baldwin  v.  Munn,  2  Wend.  399,  20  A.  D. 
627, — holding  that  the  measure  of  damages  for  breach  of  covenant  of  seisin 
general  warranty  and  quiet  enjoyment  is  the  value  of  the  land  at  the  time 
of  the  sale  and  interest  not  exceeding  six  years  and  costs;  Hunt  v.  Raplee, 
44  Hun,  149,  to  the  proposition  that  the  recwery  on  a  breach  of  warranty  in 
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a  deed  is  limited  by  value  of  the  premises  as  fixed  by  the  price  paid,  with  in- 
terest not  exceeding  six  years;  Mack  v.  Pateliin,  20  How.  Pr.  20,  1  Sheldon, 
67,  to  the  proposition  that  the  rule  of  damages  upon  the  breach  of  covenant  for 
title  is  the  price  paid  with  interest  not  exceeding  six  years:  Henning  v.  Withers, 
2  Treadway,  Const.  684,  holding  that  in  case  of  eviction  of  the  purchaser  the 
measure  of  damages  is  the  purchase  price  paid  with  interest;  Henning  v. 
Withers,  3  Brev.  458,  6  A.  D.  598,  holding  that  consequential  damages  cannot 
be  recovered  for  a  breach  of  the  covenant  of  warranty :  Mann  v.  Pearson,  2  Johns. 
37,  holding  that  for  breach  of  a  covenant  as  to  quantity,  the  recovery  should 
be  for  the  ratable  price  of  the  deficiency;  Kinney  v.  Watts.  14  Wend.  38,  holding 
measure  of  damages  for  breach  of.  covenant  of  quiet  enjoyment  and  eviction, 
value  of  land  at  time  of  sale,  as  shown  by  price  agreed  on;  Curtis  v.  Brannon, 
98  Tenn.  153,  69  L.R.A.  760,  38  S.  W.  1073;  Pitcher  v.  Livingston,  4  Johns.  1, 
4  A.  D.  229;  Willson  v.  WlUaon,  25  N.  H.  220,  57  A.  D.  320;  Bennet  v. 
Jenkins,  13  Johns.  50, — holding  that  in  an  action  for  breach  of  covenants  of 
seisin  and  quiet  enjoyment  the  increased  value  of  the  land  and  the  improve- 
ments are  not  to  be  considered;  Hertzog  v.  Hertzog,  34  Pa.  418.  holding  that 
where  a  purchaser  of  land  has  been  evicted  he  cannot  recover  compensation 
for  improvements  made  or  for  incidental  accretions  in  value;  I>owrance  v. 
Robertson,  10  S.  C.  N.  S.  8  (in  opinion  of  lower  court),  to  the  point  that  the 
consideration  for  the  deed  and  interest  thereon  is  the  measure  of  damages; 
Malaun  v.  Ammon,  1  Grant,  Cas.  123  (dissenting  opinion),  on  the  nonliability 
of  a  covenantor  for  improvements  and  increases  in  value  of  land;  Battle  v. 
Griffin,  4  Pick.  6,  as  originating  the  rule  as  to  damages  in  New  York  in  1805 
and  therefore  inapplicable  in  construing  a  settlement  previously  made. 

Cited  in  reference  notes  in  3  A.  D.  65;  13  A.  D.  50;  17  A.  D.  590;  39  A.  D. 
697, — on  measure  of  damages  for  breach  of  covenant  of  seisin ;  14  A.  D.  54 ; 
16  A.  D.  108;  17  A.  D.  788;  22  A.  D.  784;  40  A.  D.  632.— on  measure  of 
damages  for  breach  of  warranty  of  title. 

Cited  in  notes  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant 
of  seisin  or  good  right  to  convey;  24  A.  S.  R.  266,  267,  on  measure  of  damages 
for  breach  of  warranty  of  titl^. 

Distinguished  in  Brown  v.  Allen,  73  Hun,  291,  26  N.  Y.  Supp.  299,  hold- 
ing that  where  grantee  has  taken  oflT  most  of  standing  timber  which  constituted 
the  principal  value  of  the  property  he  will  be  allowed  only  such  proportional 
part  of  the  purchase  price  as  is  represented  by  the  ratio  of  the  land's  value  at 
the  time  of  the  failure  of  title  to  its  value  when  timbered;  Bowne  v.  Wolcott, 
1  N.  D.  416,  holding  that  the  rule  that  the  measure  of  damages  for  the  breach 
of  the  covenant  of  seisin  is  the  consideration  paid  with  interest  is  limited  to 
the  cases  where  the  paramount  title  has  been  asserted;  Collier  v.  Gamble,  10 
Mo.  467,  holding  that  under  the  statutory  covenant  of  seisin  the  measure  of 
damages  for  its  breach  is  merely  nominal  until  the  estate  lias  been  actually 
defeated. 

Disapproved  in  Witherspoon  v.  M'Calla,   3  Desauss.   Eq.  245,  holding  that  a 
purchaser,  evicted  on  account  of  a  defective  title  is  entitled  to  reimbursement 
for  actual  improvements  from  the  seller. 
•-  On  warranty  by  remote  grantor. 

Cited  in  Taylor  v.  Wallace,  20  Colo.  211,  37  Pac.  963;   Brooks  v.  Black,  68 
Miss.  161,  24  A.  S.  R.  259,  11  L.R.A.  176,  8  So.  332.— holding  that  the  liability 
of  the  covenantor  is  not  changed  by  the  consideration  paid  by  a  remote  grantee 
in  an  action  by  such  remote  grantee. 
—  For  partial  failure  of  title  or  breach  of  covenant. 

Cited  in  Stark  v.  Olney,  3  Or.  88;  Ela  v.  Card,  2  N.  H.  175,  9  A.  D.  46; 
Messer  v.  Oestreich,  52  Wis.  684, — holding  that  where  the  failure  of  title  is  only 
partial  the  measure  of  damages  is  such  proportion  of  the  whole  consideration 
aa  the  value  of  the  part  which  fails  bore  to  the  whole  purchase  price  at  the 
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time  of  purchase  together  with  interest;  Dalton  v.  Bowker,  8  Nev.  190,  holding 
that  where  the  eviction  is  partial  the  measure  of  damages  is  the  value  of  the 
part  to  which  the  title  has  failed,  taken  in  proportion  to  value  of  the  whole 
property  purchased,  the  consideration  paid  being  taken  as  conclusive  of  the 
value  of  the  land;  Wager  v.  Schuyler,  1  Wend.  653,  holding  that  in  an  action 
for  breach  of  the  covenant  of  quiet  enjoyment  where  the  plaintiff  has  been  evicted 
from  one  third  of  the  premises  the  amount  of  recovery  is  one  third  of  the  pur- 
chase money  received  with  interest  and  costs;  Grantier  v.  Austin,  66  Hun,  157, 
20  N.  Y.  Supp.  968,  holding  that  where  a  party  has  been  evicted  from  a  portion 
of  the  premises  capable  of  definite  ascertainment  the  measure  of  damages  la 
the  ratio  which  the  value  of  the  premises  taken  bears  to  the  purchase  price 
of  the  whole  together  with  the  costs  of  defending  the  action. 

—  On  breach  of  covenant  against  encumbrances. 

Cited  in  Guthrie  v.  Russell,  46  Iowa,  269,  26  A.  R.  135;  Dimmick  v.  Lock- 
wood,  10  Wend.  142,  holding  that  in  an  action  upon  the  covenant  against  en- 
cumbrance.8  the  plaintiff  is  confined  in  his  recovery  to  the  amount  paid  by  him 
as  the  consideration  together  with  interest  and  costs  and  not  on  the  enhanced 
value. 

—  Time  for  which  interest  may  be  included  in  damages. 

Cited  in  De  Long  v.  Spring  Lake  &  S.  G.  Co.  65  N.  J.  L.  1,  47  Atl.  491,  hold- 
ing in  an  action  for  the  breach  of  warranty  of  title  on  eviction  interest  is  al- 
lowable on  the  consideration  recovered  not  exceeding  six  years;  Miller  v.  Wat- 
son, 5  Cow.  196,  holding  that  inter^t  is  allowable  on  a  recovery  of  considera- 
tion of  conveyance  of  real  property,  because  of  a  breach  of  covenant  of  deed, 
not  exceeding  for  six  years  after  date, of  deed;  Doctor  v.  Darling,  68  Hun,  70, 
22  N.  Y.  Supp.  694,  holding  that  the  evicted  grantee  is  entitled  to  recover 
interest  from  his  grantor  as  compensation  for  the  mesne  profits  for  the  six 
years  which  he  is  liable  to  pay  the  true  owner;  Fernander  v.  Dunn,  19  Ga.  497, 
66  A.  D.  607,  holding  that  covenantor  is  not  liable  for  interest  during  the  time 
for  which  there  was  no  liability  on  the  part  of  grantee  for  mesne  profits;  Wood 
y.  Kingston  Coal  Co.  48  111.  356,  96  A.  D.  654,  holding  that  the  evicted  purchaser 
may  recover  interest  on  the  purchase  money  so  long  as  he  is  liable  for  mesne 
profits. 

Cited  in  note  in  99  A.  D.  76,  on  recovery  of  interest  as  damages  for  breach  of 
covenant  of  seisin. 

—  On  failure  of  title  to  chattels  sold. 

Cited  in  Ware  v,  Weathnall,  2  M'Cord,  L.  413,  holding  in  an  action  for  breach 
of  covenant  in  the  sale  of  a  negro  girl  that  rule  of  damages  for  failure  of  a 
warranty  title  is  the  price  paid  with  interest  from  the  time  of  the  purchase; 
Craig  V.  Young,  2  Colo.  101,  holding  that  the  measure  of  damages  for  non- 
delivery of  cattle  is  the  value  of  the  cattle  at  the  time  and  place  of  delivery 
and  not  their  value  at  any  time  prior  to  trial;  Atkins  v.  Hosley,  3  Thomp.  &  C. 
322,  holding  the  measure  of  damages  for  breach  of  warranty  of  title  of  a  boat  is 
price  which  was  paid  for  the  boat;  Kingsbury  v.  Smith,  13  N.  H.  109,  holding  that 
in  an  action  for  damages  for  failure  of  title  of  a  horse  necessary  expenses  in 
prosecution  of  suit  would  be  allowable  as  damages. 

Distinguished  in  Clark  v.  Pinney,  7  Cow.  681 ;   Hoffman  v.  Chamberlain,  40 
N.  J.  Eq.  663,  63  A.  R.  783,  6  Atl.  150,  holding  that  rule  of  damages  applicable 
to  breaches  of  the  covenants  in  real  conveyances  has  no  application  to  contracts 
in  respect  to  sale  of  chattels. 
^  Costs  allowable  as  damages. 

Cited  in  Morris  v.  Rowan,  17  N.  J.  L.  304,  upholding  right  to  costs  in  addi- 
tion to  consideration  money  with  interest  for  breach  of  covenants  of  warranty 
of  title;  Coolidge  v.  Brigham,  6  Met.  68,  holding  that  the  covenantor  is  liable 
to  the  covenantee  for  the  costs  of  the  suit  attending  the  eviction  of  the  cov- 
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enantee;  Miller  v.  Watson,  7  Cow.  39,  to  tbe  proposition  that  in  an  action  upon 
a  broken  covenant  in  a  deed  the  covenantor  is  liable  for  costs. 

Cited  in  note  in  99  A.  D.  74,  on  recovery  of  costs  in  ejectment  suit  as  damages 
for  breach  of  covenant  of  seisin. 
Counsel  fees  as  damages  on  breach  of  contract. 

Cited  in  Edwards  v.  Bodine,  11  Paige,  223,  allowing  as  damages  for  obtain- 
ing an  injunction  fees  paid  counsel  for  procuring  a  dissolution;  Corcoran  v. 
.iudson,  24  N.  Y.  106,  holding  that  a  reasonable  attorney's  fee  incurred  in  the 
defense  of  a  suit  to  restrain  the  payment  of  an  award  are  recoverable  upon  a  bond 
conditioned  for  payment  of  costs  and  damages;  Allen  v.  Bhirit,  2  Woodb.  &  M. 
121,  Fed.  Cas.  No.  217,  holding  that  an  action  by  a  patentee  to  recover  dam- 
ages for  infringement,  counsel  fees  may  be  allowed  in  a  reasonable  amount; 
Webb  V.  Holt,  113  Mich.  338,  71  N.  W.  637,  to  the  proposition  that  in  some 
states  the  covenantee  in  an  action  for  breach  of  covenant  may  be  allowed  rea- 
sonable attorney's  fees  as  element  of  damages. 

Distinguished  in  Newell  v.  Sanford,  13  Iowa,  463,  holding  that  the  successful 
party  in  an  action  on  an  ordinary  contract  in  the  absence  of  malice  or  want 
of  probable  cause  is  not  allowed  attorney's  fees;  Turner  v.  Miller,  42  Tex.  418, 
19  A.  R.  47,  holding  that  attorney's  fees  are  not  allowable  as  damages  in  an  ac- 
tion upon  a  broken  covenant  of  warranty. 
—  Amount  recoverable  as  counsel  fees. 

Cited  in  Adams  v.  Stevens,  26  Wend.  451,  holding  that  in  an  action  to  recover 
fees  of  counsel  the  amount  of  recovery  is  not  limited  by  the  fee  prescribed  by 
statute  in  the  fee  bill. 

2  AM.  DEC.  259,  VAN  RAUGH  v.  VAN  ARSDALN,  3  CAINES,  154. 
Territorial  operation  of  discharge  in  insolvency. 

Cited  in  Pugh  v.  Bussel,  2  Blackf.  304,  holding  that  a  discharge  of  a  debtor 
under  a  state  insolvency  law  operates  only  on  contracts  made  in  the  state  between 
its  own  citizens,  which  are  to  be  executed  there;  Blanchard  v.  Russell,  13  Mass. 
1,  7  A.  D.  106,  holding  that  a  state  insolvency  law  may  discharge  a  debtor  of 
a  debt  entered  into  within  such  state  and  of  which  such  debtor  was  a  citizen; 
Van  Hook  v.  Whitlock,  26  Wend.  43,  37  A.  D.  246,  holding  that  the  insolvent 
law  of  one  state  shall  not  operate  without  the  jurisdiction  of  such  state  against 
a  creditor  who  has  not  assented  to  such  proceedings  by  coming  in  and  accepting 
a  dividend;  Jones  v.  Horsey,  4  Md.  306,  59  A.  D.  81,  holding  that  assent  by 
a  foreign  creditor  works  a  discharge  as  well  as  does  receiving  a  dividend;  Bird 
V.  Pierpoint,  1  Johns.  118,  holding  that  a  discharge  of  an  insolvent  under  the 
laws  of  a  state  where  he  is  domiciled  will  not  operate  against  a  creditor  without 
that  state  and  whose  debt  was  contracted  elsewhere;  Hoyt  v.  Thompson,  5 
N.  Y.  320,  on  the  same  point;  Smith  v.  Smith,  2  Johns.  235,  3  A.  D.  410,  holding 
that  a  discharge  under  an  act  of  the  legislature  of  Rhode  Island  was  not  a  bar  to 
an  action  brought  in  New  York  on  a  note  made  in  the  state  of  Massachusetts; 
Sherrill  v.  Hopkins,  1  Cow.  103,  holding  a  contract  made  in  the.  state  of  New  York 
between  citizens  of  Massachusetts  is  barred  under  the  insolvency  law  of  New  York 
in  a  suit  brought  in  New  York ;  M'Menomy  v.  Murray,  3  Johns.  Ch.  435 :  Holmes 
V.  Remsen,  20  Johns.  229,  11  A.  D.  269, — holding  that  a  discharge  of  an  insolvent 
debtor  affords  no  relief  from  his  foreign  debts;  Town  v.  Smith,  1  Woodb.  &  M.  115, 
Fed.  Cas.  No.  14,115,  to  the  proposition  that  insolvency  laws  do  not  affect  contracts 
made  or  to  be  performed  elsewhere;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas. 
No.  8,494,  to  the  proposition  that  a  discharge  under  the  laws  of  one  state  does  not 
bar  a  creditor  in  another  state;  Le  Roy  v.  Crowninshield,  2  Mason,  151,  Fed.  Cas. 
No.  8,269,  to  the  proposition  that  a  discharge  under  the  laws  of  any  place  where 
the  contract  was  not  made  cannot  be  pleaded  in  the  tribunals  of  any  other 
nation;  Abraham  v.  Plestoro,  3  Wend.  538,  20  A.  D.  738;  Mitchell  v.  M'Millan, 
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3  Mart.  ( La. )  676,  6  A.  D.  690, — as  containing  an  opinion  by  Livingston,  J.,  that 
ti  discharge  under  th*'  laws  of  a  state  in  which  the  debtor  has  permanent  resi- 
dence ought  to  operate  as  his  discharge  from  his  creditors  in  every  part  of  the 
world. 

Cited  in  note  in  37  A.  D.  250,  on  validity  of  state  insolvent  laws  as  respects 
antecedent  debts  and  indebtedness  to  nonresidents. 

Criticized  in  Adams  v.  Storey,   1   Paine,   79,  Fed.  Caa.  No.  QQy  holding  that 
lew  loci  contractus  does  not  apply  to  cases  of  discharge  in  bankruptcy. 
—  Effect  of  discharge. 

Cited  in  Hendricks  v.  Judah,  2  Cai.  25,  2  A.  D.  213,  holding  a  discharged 
bankrupt  who  remains  in  a  rented  house  after  such  discharge  as  liable  for  rent 
subsequent  to  discharge. 

Cited  in  reference  notes  in  54  A.  D.  715,  on  effect  of  discharge  under  foreign 
bankrupt  law;  46  A.  D.  646.  on  effect  of  discharge  under  state  insolvent  laws  on 
foreign   creditors;    43   A.   D.   454,  on   discharge   under  state  insolvency   laws  as 
affecting  nonresident  creditors. 
Lex  loci  contractus  as  governing  law. 

Cited  in  Cook  v.  Moffat,  5  How.  295,  12  L.  ed.  159;  Van  Reimsdyk  v.  Kane, 

'  1  Gall.  371,  Fed.  Cas.  No.  16,871;  Gardner  v.  Oliver  Lee  A  Co.'s  Bank,  11  Barb. 

558, — holding  that  the  law  of  the  place  where  the  contract  is  made  must  govern; 

Ay  mar  v.  Sheldon,  12  Wend.  439,  27  A.  D.  137,  holding  that  the  liability  of  an 

indorser  of  a  bill  is  fixed  by  the  place  where  the  indorsement  is  made. 

2  AM.  DEC.  260,  PENNYv.  NEW  YORK  INS.  CO.  3  CAINES,  155. 
Expenses  of  embargo  as  subject  of  general  average. 

Cited  in  Mumford  v.  Commercial  Ins.  Co.  6  Johns.  262,  holding  that  the  in- 
surer of  a  ship  is  responsible  for  a  special  damage  charged  upon  the  owner  of  a 
cargo  by  reason  of  a  peril  within  the  policy;  Leavenworth  v.  Delafield,  1  Cai. 
673,  2  A.  D.  201,  holding  that  wages  and  provisions  during  the  detention  of  a  vessel 
captured  and  carried  for  adjudication  are  subjects  of  general  average;  Harrod  v. 
Lewis,  3  Mart.  (La.)  311,  holding  that  expenses  which  arise  out  of  an  embargo 
do  not  form  a  subject  of  general  contribution;  M'Bride  v.  Marine  Ins.  Co.  7 
Johns.  431,  holding  that  the  wages  of  the  crew  during  the  detention  of  the  ship 
by  an  embargo  and  until  they  were  discharged  do  not  go  into  a  general  average. 

Questioned  in  Spafford  v.  Dodge,  14  Mass.  66,  holding  costs  and  charges  paid  by 
the  hirer  of  a  vessel  in  procuring  its  restoration  and  the  restoration  of  a  cargo 
from  a  capture  as  prize  should  be  allowed  as  a  general  average. 

2  AM.  DEC.  264,  PIERSON  v.  POST,  3  CAINES,    175. 
Inception  of  property  in  animals  ferse  naturse. 

Cited  in  Buster  v.  NewkiVk,  20  Johns.  75,  holding  that  to  acquire  a  property  in 
animals  ferce  naturcB  there  must  be  such  an  occupancy  as  deprives  the  animal  of 
its  natural  liberty;  Fleet  v.  Hegeman,  14  Wend.  42,  holding  oysters  planted  in  a 
bed  clearly  designated  in  an  arm  of  the  sea  are  the  property  of  the  party  planting 
them*  if  they  are  clearly  distinguishable;  Fisher  v.  Steward,  Smith  (N.  H.)  60, 
holding  that  one  wlu>  finds  a  swarm  of  bees  in  a  tree  on  another's  land,  marks 
the  tree  and  notifies  the  owner  of  the  land,  cannot  maintain  trover  against  the 
landowner  for  taking  the  honey :  People  v.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp. 
481.  holding  that  the  owners  of  a  bed  of  an  inland  lake  do  not  acquire  a  title  to  the 
fish  which  can  pass  from  this  lake  to  other  waters. 

Cited  in  reference  notes  in  23  A.  S.  R.  646,  on  property  in  animals  ferte  natures; 
72  A.  D.  351,  on  acquiring  right  to  wild  animals. 

Cited  in  notes  in  8  L.R.A.  448,  on  property  in  animals  feres  naturte;  18 
A.  D.  553,  on  possession  of  animals  ferce  naturce  sufficient  to  maintain  an  action  of 
trespass;  3  E.  R.  C.  107,  on  right  of  pursuer  of  animal  fercB  natures  to  claim  it 
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against  one  actually  killing  it;  40  A.  D.  468,  on  loss  of  property  in  wild  animab 

by  abandonment. 

Property  by  occupancy  or  caption. 

Cited  in  Eads  v.  Brazelton,  22  Ark.  499,  79  A.  D.  88,  holding  that  to  acquire 
property  by  occupancy  there  must  be  an  actual  taking  of  the  property  together 
with  an  intention  to  reduce  it  to  possession. 
Definition  of  "occupant" 

Cited  in  Walradt  v.  Phoenix  Ins.  Co.  64  Hun,  129,  19  N.  Y.  Supp.  293,  holding 
that  the  word  **occupant"  includes  possession  of  personal  as  well  as  real  property. 

2  AM.  DEC.  268,  HOLIilNGS WORTH  v.  NAPIER,  S  CAINES,   182. 
Right  of  stoppage  in  transitu. 

Cited  in  reference  note  in  28  A.  D.  650,  on  termination  of  right  of  stoppage 
in  transitu. 

Cited  in  notes  in  11  L.R.A.  349,  on  right  of  stoppage  in  transitu;  4  E.  R.  C. 
789,  on  rights  of  assignee  of  bill  of  lading  as  against  shipper's  right  of  stoppage 
in  transitu;  23  A.  D.  614,  on  right  of  stoppage  in  transitu  against  bona  fide  pur- 
chaser from  vendee. 
Bona  Ade  purchasers  of  goods  from  fraudulent  grantee. 

Cited  in  Mowrey  v.  Walsh,  8  Cow.  238,  holding  bona  fide  purchaser  of  goods  with- 
out notice  of  fraud  of  his  vendee  in  obtaining  the  goods,  protected;  George  v. 
Kimball,  24  Pick.  234,  holding  that  if  a  fraudulent  grantee  convey  to  a  pur- 
chaser who  is  ignorant  of  the  infirmity  of  the  conveyance  he  will  hold  the  estate 
purged  of  fraud;  Rawls  v.  Deshler,  3  Keyes,  572,  4  Abb.  App.  Dec.  12,  holding 
that  a  party  who  allows  a  purchaser  on  a  conditional  sale  to  ship  the  goods  and 
obtain  a  bill  of  lading  for  them  loses  his  title  to  the  goods  as  against  a  bona  fide 
purchaser  for  value  of  the  bill  of  lading. 
Sufficiency  of  delivery  to  pass  possession  and  title. 

Cited  in  Olphant  v.  Baker,  5  Denio,  379,  holding  that  a  voluntary  transfer  of 
possession  by  the  vendor  operates  as  a  relinquishment  of  all  right  in  property  by 
vendor;  Shindler  v.  Houston,  1  N.  Y.  261,  49  A.  D.  316,  holding  that  to  constitute 
a  delivery  there  must  be  some  act  by  the  parties  amounting  to  a  transfer  of  pos- 
session and  an  acceptance  by  the  buyer;  Hankins  v.  Baker,  46  N.  Y.  666,  holding 
that  a  symbolical  delivery  is  sufficient;  Clary  v.  Frayer,  8  Gill  &  J.  398,  holding  a 
bill  of  sale  of  personal  property  d\ily  executed,  acknowledged,  and  recorded,  is 
effectual  to  pass  title  to  vendee;  Johnson  v.  Watson,  1  Ga.  348,  holding  that 
there  need  not  be  an  actual  manual  tradition  at  the  time  of  the  sale;  Gardner  v. 
Rowland,  2  Pick.  699,  holding  that  a  delivery  of  an  invoice  with  an  assignment 
indorsed  thereon  may  constitute  a  symbolical  delivery;  Horr  v.  Barker,  8  Cal. 
603,  holding  that  a  delivery  by  accepted  orders  upon  warehouseman  is  sufficient 
where  the  property  is  segregated;  (ierber  v.  Monie,  56  Barb.  652,  holding  a 
separation  of  cheeses  from  other  cheeses  and  turning  them  over  to  vendee  who 
marked  the  packages  constituted  a  delivery  which  passed  title;  Bullis  v.  Mont- 
gomery, 50  N.  Y.  352,  holding  that  a  transfer  of  title  to  certain  blacksmith  tools 
might  be  made  by  a  transfer  of  possession  of  keys  to  shop;  Ricker  v.  Cross,  5  N. 
H.  670,  22  A.  D.  480,  holding  that  as  to  chattels  incapable  of  delivery  at  the 
time  of  sale,  it  is  sufficient  to  take  possession  and  assert  title  in  a  reasonable  time 
after  opportunity  to  take  possession;  Parker  v.  Byrnes,  1  Low.  Dec.  539,  Fed. 
Cas.  No.  10,728,  holding  that  a  sale  of  goods  on  board  a  ship  on  credit  and  a  de- 
livery of  all  the  shipping  papers  to  the  buyer  who  warehoused  such  goods  in  his 
own  name,  transfers  title  to  the  buyer;  Pratt  v.  Parkman,  24  Pick.  42,  holding 
goods  at  sea  may  be  delivered  by  a  delivery  of  an  indorsed  bill  of  lading;  Ludwig 
v.  Fuller,  17  Me.  162,  35  A.  D.  245,  holding  that  a  delivery  of  a  vessel  in  port 
may  be  made  by  the  performance  of  such  an  act  as  alone  shows  that  the  pur- 
chaser has  a  right  to  take  possession  and  the  right  of  the  seller  to  control  has 
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terminated ;  Carter  v.  Willard,  19  Pick.  1,  holding  that  a  bill  of  parcels  delivered 
to  the  vendee  of  goods  in  the  possession  of  a  lessee  and  notice  of  sale  given  to 
lessee,  constitutes  a  constructive  delivery. 

Cited  in  note  in  37  A.  R.  20,  22,  on  delivery  satisfying  statute  of  frauds. 

Distinguished  in  Ives  v.  Polak,  14  ^ow.  Pr.  411,  holding  that  no  mercantile  docu- 
ment other  than  the  bill  of  lading  in  the  hands  of  the  vendee  destroys  the  right  of 
stoppage  in  transitu  until  perfected  by  actual  delievry. 
Newly  discovered  evidence  as  ground  for  new  trial. 

Cited  in  White  v.  State,  17  Ark.  404,  holding  that  to  support  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  the  witnesses  themselves 
should  state  on  oath  the  evidence  they  can  give  or  that  the  party  should  add  his 
own  belief  to  the  statement  made  by  the  witnesses;  Rogers  v.  Huie,  1  Cnl.  429, 
54  A.  D.  300,  holding  that  a  motion  for  a  new  trial  on  ground  of  newly  discovered 
evidence  must  be  supported  by  affidavit  showing  evidence  which  party  moving 
expects  to  be  able  to  produce. 

—  Want  of  diligence  as  defeating  new  trial. 

Cited  in  People  ex  rel.  Oebricks  v.  Superior  Court,  5  Wend.  114;  Williams  v. 
Baldwin,  18  Johns.  489, — holding  that  a  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  it  appears  that  the  evidence  might 
with  reasonable  diligence  have  been  procured  before  the  first  trial. 
Conclusiveness  of  Jury  finding. 

Cited  in  Proctor  v.  Spratley,  78  Va.  264,  holding  that  when  a  question  of  fraud 
has  been  passed  upon  by  the  jury  an  appellate  court  will  never  infer  fraud,  and 
grant  a  new  trial. 

2  AM.  DEC.   270,  PALMER  v.  MULLIGAN,   3  CAINES,   807. 
Rights  of  public  in  navigable  nontidal  waters. 

Cited  in  People  ex  rel.  Tibbits  v.  Canal  Appraisers,  13  Wend.  356,  holding  that 
where  the  stream  is  navigable  the  rights  of  the  adjoining  proprietors  are  subject 
to  the  public  easement;  Moor  v.  Veazie,  32  Me.  343,  52  A.  D.  655,  holding  that 
the  right  of  public  to  use  navigable  waters  is  extended  to  all  lakes  and  fresh- 
water rivers  which  are  navigable;  Varick  v.  Smith,  5  Paige,  137,  28  A.  D.  417, 
holding  that  the  right  of  the  public  in  streams  which  are  in  fact  navigable  is 
that  of  a  right  of  passage  or  easement  and  nothing  more;  Browne  v.  Scofield,  8 
Barb.  239,  holding  that  the  common  law  on  the  subject  of  the  right  of  the  public 
in  inland  streams  is  not  in  force  in  the  state  of  New  York;  Hooker  v.  Ciunmings^ 
20  Johns.  90,  11  A.  D.  249,  holding  that  all  rivers  which  are  navigable  in  fact 
are  subser\'ient  to  public  use  and  accommodation;  The  Magnolia  v.  Marshall,  39 
Miss.  109,  holding  that  the  title  of  a  riparian  owner  in  a  fresh-water  stream  is 
subject  to  an  easement  of  the  public  to  navigate  such  streams  as  are  in  fact 
navigable;  Zielly  v.  Warren,  17  Johns.  192,  holding  that  susceptibility  to  use  for 
common  passage  is  the  test  distinguishing  rivers  in  which  the  public  has  a  right 
from  those  which  are  wholly  private;  Gould  v.  James,  6  Cow.  369,  holding  that 
in  navigable  rivers  the  right  of  fishery  is  prima  facie  public;  Crenshaw  v.  Slate, 
River  Co.  6  Rand.  (Va.)  246,  holding  that  though  a  grant  of  land  may  include 
the  bed  of  a  stream  yet  the  public  have  a  right  to  use  the  stream  for  the  purposes 
of  navigation;  Spring  v.  Russell,  7  Me.  273,  holding  that  fresh-water  rivers,  though 
in  point  of  property  prima  facie  private  may  be  subject  to  the  use  of  the  public 
as  highways;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.  29  Conn.  210,  holding  that 
the  legislature  has  a  general  power  over  streams  and  rivers  within  their  limits 
as  natural  highways  for  general  use. 

Cited  in  note  in  23  E.  R.  C.  190,  on  right  of. private  property  in  fresh  navigable 
waters. 

—  Ownership  of  bed  of  nontidal  navigable  streams. 

Cited  in  Varick  v.  Smith,  9  Paige,  647,  to  the  proposition  that  at  common  law 


'Digitized  by 


Google 


169  NOTES  ON  AMERICAN  DECISIONS.  [268-270 

freshwater  rivers  belonged  to  the  owner  of  the  soil  adjacent;  Ellis  v.  Carey,  30 
Ala.  725,  holding  that  at  common  law  the  presumption  is  that  all  rivers  above 
the  flow  of  tide  water  are  private;  Benner  v.  Platter,  6  Ohio,  504,  holding  that  he 
who  owns  the  bank  of  the  river  owns  to  the  middle  of  the  river,  subject  to  the 
easement  of  navigation;  Oavit  v.  Chambers,  3  Ohio,  496,  holding  that  he  who 
owns  both  banks  of  the  river  owns  the  entire  river  subject  to  the  easement  of 
navigation;  Schurmeier  v.  St.  Paul  &  P.  R.  Co.  10  Minn.  82,  Gil.  59,  88  A.  D. 
59,  holding  that  the  grantee  of  land  bounded  on  rivers  above  tide  water  takes  the 
exclusive  right  and  title  to  the  middle  thread  of  the  stream,  subject  however  to 
the  public  easement  in  rivers  navigable  in  fact;  Bowman  v.  Wathen,  2  McLean, 
376,  Fed.  Cas.  No.  1,740,  holding  that  fresh-water  rivers  of  common  right  belong 
to  the  owners  of  the  adjacent  soil,  subject  to  the  servitude  of  the  public  as  com- 
mon highways;  Claremont  v.  Carlton,  2  N.  H.  369,  9  A.  D.  88,  holding  that  the 
owner  of  land  on  a  fresh-water  stream  owns  to  the  center  or  thread  of  the  stream ; 
Berry  v.  Snyder,  3  Bush,  266,  96  A.  D.  219,  holding  that  where  a  stream  above 
where  the  tide  ebbs  and  flows  is  used  as  a  boundary  in  a  grant  the  fee  passes 
to  the  center  of  the  stream;  Fletcher  v.  Thunder  Bay  River  Boom  Co.  51  Mich. 
277,  16  N.  W.  645,  holding  that  an  unmeandered  island  in  a  river  will  pass  to  the 
grantee  of  the  land  of  the  nearer  shore;  Middleton  v.  Pritchard,  4  111.  510, 
38  A.  D.  112,  holding  that  the  title  of  a  riparian  owner  on  the  Mississippi  river 
extends  to  the  middle  thread  of  the  stream  and  includes  islands  separated  from 
the  mainland  by  sloughs;  Harris  v.  Thompson,  9  Barb.  350,  holding  that  the 
Hudson  river  above  the  flow  of  the  tide  is  private  property,  except  for  the  pur- 
pose of  navigation;  People  ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y.  461, 
holding  the  title  to  the  bed  of  the  Mohawk  river  to  be  in  the  people;  People  v. 
Page,  39  App.  Div.  110,  58  N.  Y.  Supp.  239,  holding  that  under  the  colonial  grant 
of  land  lying  along  the  Mohawk  river  the  title  to  the  bed  of  the  stream  is  in  the 
state;  Smith  v.  Rochester,  92  N.  Y.  463,  44  A.  R.  393,  to  the  proposition  that  the 
title  to  the  beds  of  the  Hudson  and  Mohawk  rivers  is  in  the  state. 

Cited  in  reference  notes  in  2  A.  D.  580,  on  ownership  of  bed  of  navigable  river; 
26  A.  D.  530,  on  ownership  of  soil  under  non-navigable  rivers. 

Cited  in  notes  in  10  A.  D.  386,  on  navigable  river  as  boundary;  42  L.R.A.  173, 
on  governmental  repudiation  of  common-law  rule  as  to  title  to  land  imder  non- 
tidal  rivers. 

Distinguished  in  Bullock  v.  Wilson,  2  Port.   (Ala.)  436,  holding  that  where  a 
stream  is  navigable  in  fact  and  the  bed  of  the  stream  has  not  been  expressly  grant- 
ed, the  owner  of  the  land  bordering  on  the  stream  can  assert  no  right  in  the  soil 
of  the  bed  of  the  stream  beyond  low-water  mark. 
»What  waters  are  considered  ''navigable.*' 

Cited  in  Veazie  v.  Dwinel,  50  Me.  479,  holding  that  a  river  is  deemed  navigable 
in  the  technical  sense  of  the  term  as  high  from  the  mouth  as  the  tide  ebbs  and 
flows;  Canal  Comrs.  v.  People,  6  Wend.  422,  holding  the  common-law  doctrine  in 
regard  to  navigable  fresh-water  rivers  is  not  in  force  in  state;  Morgan  v.  King, 
30  Barb.  9,  holding  that  a  stream  which  has  capacity  sufficient  to  transport  to 
market  the  whole  or  any  part  of  the  commerce  that  gi'ows  or  gathers  upon  its 
banks,  is  subject  to  such  public  servitude;  Scott  v.  Willson,  3  N.  H.  321,  holding 
that  rivers  not  navigable  in  the  common-law  sense  of  the  term  may  by  usage  be- 
come public  highways ;  Munson  v.  Hungerford,  6  Barb.  265,  holding  that  a  stream 
to  be  navigable  must  be  of  public  use  for  carriage  of  boats  and  lighters ;  Livingston 
V.  Van  Ingen,  9  Johns.  507,  holding  the  Hudson  river  to  be  a  public  highway. 

Cited  in  reference  note  in  16  A.  D.  391,  on  what  rivers  are  navi^ble. 

Cited  in  notes  in  3  L.R.A.  406,  on  definition  of  navigable  streanv;  42  L.R.A.  310, 
on  what  waters  are  navigable;  4  A.  D.  476;  13  L.R.A.  828,  on  what  are  navigable 
rivers;  3  L.R.A.  610,  on  what  are  private  streams;  41  L.R.A.  377,  on  floatable 
streams  as  public  highways;  81  A.  D.  583,  on  right  of  public  or  of  individuals  to 
use  water  courses  as  highways  and  remedies  available  to  vindicate  right. 
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->  Rafting  and  floatage  as  navigation. 

Cited  in  De  Camp  v.  Thomson,  16  App.  Div.  628,  44  N.  Y.  Supp.  1014,  holding 
that  a  nontidal  river  may  be  used  by  the  public  for  the  purpose  of  floating  logs,  if 
it  is  sufficient  for  that  purpose  in  its  natural  condition  unaided  by  artificial 
means;  Rhodes  v.  Otis,  33  Ala.  678,  73  A.  D.  439,  holding  that  a  stream  which 
is  susceptible  of  and  is  used  by  the  public  for  valuable  floatage  and  is  beneficial 
to  the  public  generally  is  navigable  in  fact;  Brown  v.  Chadboume,  31  Me.  9,  50 
A.  D.  641,  holding  that  a  stream  though  not  strictly  navigable  which  in  its  natural 
state  js  capable  of  and  is  used  to  float  logs  or  any  useful  purpose  of  trade  is  subject 
to  such  public  use;  Pierrepont  v.  Loveless,  72  N.  Y.  211,  recognizing  the  right 
of  the  public  to  use  streams  through  private  property  for  rafting  and  floating  logs 
as  far  as  necessary  for  public  accommodation ;  Berry  v.  Carle,  3  Me.  209,  holding 
that  streams  used  for  the  passage  of  boats,  rafts,  or  timber,  although  not  public 
rivers  within  the  meaning  of  the  common  law.  yet  are  public  highways  for  such 
purposes;  Morgan  v.  King,  18  Barb.  277,  holding  that  a  stream  which  is  used 
to  float  large  quantities  of  logs  during  the  spring  and  fall  of  each  year  is  a 
public  highway  for  that  purpose;  Gaston  v.  Mace,  33  VV.  Va.  14,  25  A.  S.  R.  848, 
5  L.R.A.  392,  10  S.  E.  60,  holding  that  a  stream  that  is  capable  of  floating  logs 
for  such  a  time  as  would  make  it  profitable  for  the  public  to  use  the  stream  for 
that  purpose,  is  a  stream  which  the  public  is  entitled  to  use  for  that  purpose; 
Shaw  V.  Crawford,  10  Johns.  236,  holding  that  a  river  not  navigable  in  the  common- 
law  sense,  and  though  the  fee  of  it  belongs  to  owners  of  adjoining  banks,  may 
still  be  liable  to  public  uses  of  rafting  and  boat  navigation  as  a  public  highway. 
Riparian  owners*  rights  generally  In  waters. 

Cited  in  Griffith  v.  Holman,  23  Wash.  347,  83  A.  S.  R.  821,  54  L.R.A.  178,  63 
Pac.  239,  holding  that  the  riparian  owner  on  both  banks  of  a  non-navigable 
stream  owns  the  exclusive  right  of  fishery  in  the  waters  flowing  opposite  his 
land;  People  ex  rel.  Cornwall  v.  Woodruff.  30  App.  Div.  43.  51  N.  Y.  Supp.  515, 
holding  that  a  court  will  not  restrain  a  riparian  owner  from  building  a  dock, 
though  the  entry  to  the  adjacent  dock  may  be  somewhat  inconvenienced  thereby; 
People  V.  Hulbert,  131  Mich.  156,  100  A.  S.  R.  588,  64  L.R.A.  205.  91  N.  W.  211, 
holding  that  a  riparian  owner  on  a  lake  has  a  right  to  bathe  therein  as  against  a 
city  drawing  its  water  supply  from  the  lake  under  a  like  ownership. 

Cited  in  reference  notes  in  22  A.  D.  756;  27  A.  D.  318, — on  rights  of  riparian 
proprietors. 

Cited  in  notes  in  4  L.R.A.  672,  on  right  of  riparian  owner  to  use  of  water  of 
stream;  23  A.  D.  513,  on  extent  or  owner's  right  in  stream  flowing  through  his 
land. 
Right  of  riparian  owner  to  flow  of  stream. 

Cited  in  Sumner  v.  Gloversville,  35  Misc.  523,  71  N.  Y.  Supp.  1088,  holding  the 
fact  that  a  river  is  navigable  is  no  defense  to  a  person  doing  injury  to  a  riparian 
owner's  rights;  Dilling  v.  Murray,  6  Ind.  324,  63  A.  D.  385,  holding  that  in  con- 
sidering whether  a  riparian  owner  is  entitled  to  redress  it  is  necessary  to  take  into 
consideration  the  capacity  of  the  stream,  the  adaptation  of  machinery  to  it  and 
attendant  circumstances,  and  find  that  the  proprietor  below  was  materially  in- 
jured; Hoy  V.  Storrett,  2  Watts,  327,  27  A.  D.  313,  holding  that  every  riparian 
owner  is  entitled  to  use  the  flow  of  water  through  his  land,  although  the  owner  of 
a  mill  below  may  be  in  some  measure  injured  thereby;  Thomas  v.  Brackney,  17 
Barb.  654,  holding  that  an  upper  riparian  owner  who  threw  large  quantities  of 
tan  bark  into  the  stream,  injuring  a  lower  riparian  owner's  mill,  was  liable  for 
damages  thus  occasioned. 
—  Effect  of  appropriation  or  of  long  use. 

Cited  in  Davis  v.  Fuller,  12  Vt.  178,  36  A.  D.  334,  holding  that  a  riparian  owner 
cannot  be  deprived  of  the  right  to  the  natural  flow  of  the  stream,  by  the  mere  us© 
or  appropriation  by  another;  Beavers  v.  Trimmer,  25  N.  J.  L.  97,  holding  that  a 
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party  who  claims  a  right  to  use  a  stream  by  grant  or  prescription  has  the 
burden  of  proving  such  right;  Piatt  v.  Johnson,  15  Johns.  213,  8  A.  D.  233, 
holding  that  a  person  by  erecting  a  dam  upon  a  stream  does  not  by  this  prior  oc- 
cupation obtain  the  right  to  maintain  an  action  against  a  person  erecting  a  dam 
above  his  whereby  he  may  be  in  some  degree  injured;  Campbell  v.  Smith,  8  N.  J.  L. 
140,  14  A.  D.  400,  holding  that  twenty  years  of  adverse  possession  of  a  diverted 
water  course  are  indispensably  necessary  to  defeat  the  proprietor  of  the  ancient 
channel;  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed.  Cas.  No.  14,312,  holding  that  the 
term  of  twenty  years  of  exclusive  uninterrupted  enjoyment  is  a  conclusive  pre- 
sumption of  a  grant  or  right. 

Cited  in  reference  note  in  8  A.  D.  236,  on  rights  in  water  course  by  occupation. 

Cited  in  notes  in  43  A.  D.  272,  274,  on  rights  acquired  by  prior  appropriation 
of  water  of  stream;  30  L.R.A.  667,  on  right  of  prior  appropriation  of  water; 
22  L.  ed.  U.  S.  414,  on  common-law  rule  as  to  title  to  water  by  appropriation. 

—  Reasonableness  as  test  of  rightful  use  of  water. 

Cited  in  Dumont  v.  Kellogg,  29  Mich.  420,  18  A.  R.  102,  holding  that  each 
riparian  owner  is  allowed  to  make  a  reasonable  use  of  the  stream;  Prentice  v. 
Geiger,  74  N.  Y.  341,  holding  that  in  the  absence  of  a  right  by  prescription  or 
grant  the  test  is  whether  a  certain  use  of  a  stream,  under  the  circumstances  is  a 
reasonable  one;  Rich  v.  Penfield,  1  Wend.  380,  to  dictum  that  no  action  will  lie  for 
a  reasonable  and  equitable  use  of  a  common  right  to  a  stream;  Runnels  v.  Bullen, 
2  N.  H.  532,  holding  that  where  a  conveyance  is  made  of  one  half  a  dam,  if  one 
draws  the  water  unreasonably  to  the  injury  of  the  other,  he  is  liable  for  the 
injury;  Gehlen  Bros.  v.  Knorr,  101  Iowa,  700,  63  A.  S.  R.  416,  36  L.R.A.  697, 
70  N.  W.  767,  holding  that  a  riparian  owner  has  a  right  to  have  a  stream  flow 
in  the  natural  channel  undiminished  in  quantity  and  unimpaired  in  quality,  except 
in  so  far  as  diminution  or  contamination  is  inseparable  from  a  reasonable  use  of 
such  watery  Red  River  Roller  Mills  v.  Wright,  30  Minn.  249,  44  A.  R.  194,  16 
N.  W.  167,  holding  that  the  right  of  a  party  to  the  uninterrupted  and  full  use 
of  water  as  it  flows  naturally  past  his  land  is  subject  to  be  modified  or  abridged 
by  a  reasonable  use  of  the  stream  by  others;  McElroy  v.  Goble,  6  Ohio  St.  187, 
holding  that  a  riparian  proprietor  is  entitled  to  make  a  reasonable  application 
of  the  water  to  domestic,  agricultural,  and  manufacturing  purposes  in  a  proper 
manner,  although  it  may  to  some  extent  interfere  with  the  natural  flow  of  the 
water;  Wadsworth  v.  Tillotson,  15  Conn.  366,  39  A.  D.  391,  holding  that  the 
proprietor  of  land  on  which  there  is  a  natural  spring  from  which  a  stream  flows 
has  a  right  to  use  the  water  in  a  reasonable  manner  for  his  domestic  and  culinary 
purposes. 

—  Right  of  riparian  owner  to  construct  dam  or  other  obstructions. 

Cited  in  Tucker  v.  Jewett,  11  Conn.  311,  holding  that  no  person  has  the  right 
to  divert  or  obstruct  the  water  to  the  essential  injury  of  a  lower  mill  owner; 
Sackrider  v.  Beers,  10  Johns.  241,  holding  that  a  party  who  builds  a  mill  upon  his 
land  on  a  stream  must  so  construct  the  dam  and  so  use  the  water  as  not  to  injure 
the  lower  riparian  owner  in  the  enjoyment  of  the  same  water  according  to  its 
natural  course;  Cooper  v.  Hall,  5  Ohio,  320,  holding  that  where  by  the  erection  of 
a  dam  the  water  is  thrown  back  in  the  bed  of  a  stream  and  raised  against  the 
land  of  an  adjoining  proprietor,  on  action  lies  unless  there  is  a  material  substan- 
tial injury  sustained  other  than  imaginary  damages;  Enfield  Toll  Bridge  Co.  v. 
Hartford  &  N.  H.  R.  Co.  17  Conn.  40,  42  A.  D.  716,  holding  that  the  ownership  of 
the  land  on  both  sides  of  a  nontidal  navigable  stream  does  not  give  the  proprietors 
the  right  to  establish  ferries  or  build  bridges  at  their  pleasure;  United  States  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  401,  Fed.  Cas.  No.  15,867,  holding  the  pas- 
sage of  the  public  on  rivers  can  be  obstructed  by  an  act  of  the  Legislature  or 
Congress;  Young  v.  Harrison,  6  Ga.  130,  as  recognizing  Hale's  De  Jure  Maris  as 
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an  authority  on  the  rights  of  parties  in  public  and  private  streams  of  water,  the 
right  to  build  a  bridge  being  the  question  at  bar. 

Cited  in  note  in  41  L.R.A.  748,  on  right  as  between  upper  and  lower  proprietors 
to  hold  back  flow  of  stream. 
—  DiTcrsions  or  obstructions  as  actionable  injury. 

Cited  in  Binney's  Case,  2  Bland,  Ch.  99,  holding  that  the  owner  of  a  mill  site 
cannot  complain  of  the  erection  of  a  dam  in  another  part  of  the  stream  if  he  has 
water  at  the  commencement  of  his  head  race  in  sufficient  abundance  for  all  the 
purposes  of  his  mill  site;  Dorman  v.  Ames,  12  Minn.  451,  Gil.  347,  holding  that  a 
theoretical  injury  arising  from  the  erection  of  a  dam  is  damnum  absque  injuria; 
Bullard-y.  Saratoga  Victory  Mfg.  Co.  77  N.  Y.  625,  holding  that  the  construction 
of  dams,  and  of  sluices  and  canals  for  manufacturing  purposes  does  not  create 
liability  for  an  incidental  injury  to  a  lower  proprietor;  Ingtaham  v.  Hutchinson, 
2  Conn.  584,  holding  that  a  temporary  interruption  of  a  stream  by  a  milldam,  there 
being  no  diversion  of  it,  created  no  liability ;  Crooker  v.  Bragg,  10  Wend.  260,  25 
A.  D.  555,  holding  that  a  person  through  whose  farm  a  stream  naturally  flows  is 
entitled  to  have  the  whole  pass  through  it  though  he  may  not  require  the  whole  or 
any  part  of  it  for  the  use  of  machinery ;  Bullen  v.  Runnels,  2  N.  H.  255,  9  A.  D. 
55,  holding  that  where  a  right  exists  to  a  certain  stream  in  a  certain  manner  a 
change  in  the  mode  and  object  of  the  use  will  not  be  actionable  imless  the  usual 
quantity  of  water  is  prevented  from  running  to  the  mills  below;  Crould  v.  Hudson 
River  R.  Co.  6  N.  Y.  522  ( dissenting  opinion ) ,  to  show  that  a  riparian  owner  can 
recover  damages  for  an  invasion  of  his  riparian  rights. 

Cited  in  note  in  15  L.R.A.(N.S.)  240,  on  care  .necessary  to  avoid  waste  in  di- 
verting water  from  stream  under  right  of  appropriation. 

Distinguished  in  Gilzinger  v.  Saugerties  Water  Co.  66  Hun,  173,  49  N.  Y.  S.  R. 
309,  21  N.  Y.  Supp.  121,  holding  that  a  diversion  of  water  from  its  natural  channel 
over  another's  land  furnishes  a  ground  for  relief  where  there  is  an  injury  thereby. 

Disapproved  in  Omelvany  v.  Jaggers,  2  Hill,  L.  634,  27  A.  D.  417,  holding  that  a 
lower  proprietor  cannot  by  a  dam  throw  the  water  back  on  the  proprietors  above. 
Collateral  investigation  of  puplic  nuisance. 

Cited  in  Stiles  v.  Hooker,  7  Cow.  266,  holding  that  the  question  as  to  whether 
a  dam  in  a  stream  which  is  a  public  highway  is  a  public  nuisance  is  a  question 
which  can  only  be  inquired  into  between  the  people  and  the  owner. 
Rights  of  use  of  property  relatively  to  others. 

Cited  in  Tucker  v.  Mack  Paving  Co.  61  App.  Div.  521,  70  N.  Y.  Supp.  688, 
holding  owner  of  lands  not  liable  for  damages  occasioned  to  his  neighbor  by  his  use 
thereof  without  wilfulness  or  negligence  in  the  ordinary  manner;  Columbus  Gas- 
light &  Coke  Co.  V.  Freeland,  12  Ohio  St.  392,  holding  that  every  man  has  a  right 
to  use  his  own  property  as  to  himself  seems  proper,  but  he  must  be  careful  so  to 
use  it  that  no  injury  is  done  to  another. 
Want  of  diligence  as  defeating  new  trial. 

Cited  in  Williams  v.  Baldwin,  18  Johns.  489,  holding  that  a  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence  where  there  was  want  of 
diligence  in  procuring  evidence  for  first  trial. 

2  AM.  DEC.  281,  BERGEN  v.  BENNETT,  1  CAI.  CAS.  1. 
Powers  coupled  with  interest  and  naked  powers. 

Cited  in  Smith  v.  Jackman,  115  Mich.  192,  73  N.  W.  228;  Hilliard  v.  Beattie, 
67  N.  H.  571,  39  Atl.  897;  McGriff  v.  Porter,  5  Fla.  373;  Jackson  ex  dera.  Hender- 
son V.  Davenport,  18  Johns.  295;  Hunt  v.  Ennis,  2  Mason,  244,  Fed.  Cas.  No.  6,889; 
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Mansfield  v.  Mansfield,  6  Conn.  559,  16  A.  D.  76, — ^holding  that  a  power  is  coupled 
with  an  interest  where  the  donee  derives  from  the  instrument  of  creation  or 
otherwise  a  present  or  future  interest  in  the  subject  itself  as  distinguished  from 
a  naked  power  where  the  interest  is  merely  in  the  execution ;  Weaver  v.  Richards, 
144  Mich.  396,  6  L.R.A.(N.S.)  855,  108  N.  W.  382  (dissenting  opinion),  drawing 
the  same  distinction;  Hawley  v.  Smith,  45  Ind.  183;  Barr  v.  Schroeder,  32  Cal. 
609, — holding  that  an  interest  which  makes  a  power  of  attorney  irrevocable  must 
be  in  the  property  on  which  the  power  is  to  act  and  not  merely  in  the  execution; 
Holly  V.  Hirsch,  136  N.  Y.  590,  32  N.  E.  709,  holding  that  the  possession  of  a 
legal  estate  or  a  right  in  the  subject-matter  is  what  makes  a  power  coupled  witb 
an  interest;  De  Saussure  v.  Lyons,  9  S.  C.  N.  S.  492,  holding  that  powers  to  be 
exercised  wholly  in  the  name  or  interest  of  the  donor  are  naked  and  subject  to  the 
control  of  the  latter;  Blondil  v.  Ohlman,  132  Iowa,  257,  109  N.  W.  806,  holding 
that  a  power  of  attorney  which  conveys  a  chose  in  action  for  a  consideration  paid 
or  promised  and  indemnifies  the  principal  against  loss  is  a  power  coupled  with  an 
interest;  People  ex  rel.  Stanton  v.  Tioga,  19  Wend.  73,  to  the  point  that  a  power 
of  attorney  for  a  consideration  is  irrevocable. 

Cited  in  notes  in  110  A.  S.  R.  856,  as  to  when  power  of  attorney  is  not  revoc- 
able;  13  L.R.A.  236,  on  primary  object  of  recording  acts. 

—  Power  to  creditor  of  donor. 

Cited  in  Canfield  v.  Monger,  12  Johns.  346,  holding  that  the  assignment  of  a 
note  the  proceeds  to  be  applied  on  a  note  of  the  assignor's  vests  a  power  coupled 
with  an  interest;  Knapp  v.  Alvord,  10  Paige,  205,  40  A.  D.  241;  Chapman  v.  Gale, 
32  N.  H.  141, — holding  that  a  pledgee  of  property  with  express  authority  of  sale 
takes  a  power  coupled  with  an  interest;  Frank  v.  Colonial  &  U.  S.  Mortg.  Co.  86 
Miss.  103,  70  L.R.A.  135,  38  So.  340,  holding  that  the  power  of  sale  in  a  trustee 
and  the  power  of  substitution  of  a  new  trustee  in  the  beneficiary  are  powers 
coupled  with  an  interest. 

—  Power  of  sale  in  mortgage. 

Cited  in  Hall  v.  Bliss,  118  Mass.  554,  19  A.  R.  476,  holding  that  a  power  of  sale 
in  a  mortgage  will  continue  notwithstanding  the  death  or  bankruptcy  of  the 
mortgagor;  Muth  v.  Goddard,  28  Mont.  237,  98  A.  S.  R.  553,  72  Pac.  621,  holding 
that  such  a  power  is  not  affected  by  the  death  of  the  mortgagor;  Clark  v.  Wilson, 
63  Miss.  119,  to  the  same  point;  Berry  v.  Skinner,  30  Md.  567,  holding  that  a 
power  of  sale  in  a  mortgage  is  a  power  coupled  with  an  interest  so  to  pass  with 
an  assignment  of  the  debt  and  not  affected  by  the  doath  of  the  mortgai^or;  Slee 
V.  Manhattan  Co.  1  Paige,  48;  Strother  v.  Law,  54  111.  413;  Niles  v.  Ransford,  1 
Mich.  338,  51  A.  D.  95, — holding  that  the  power  of  sale  in  a  mortgagee  is  a  power 
coupled  with  an  interest  so  as  to  pass  with  an  assignment  of  the  mortgage  debt; 
Terwilliger  v.  Ontario,  C.  &  S.  R.  Co.  149  N.  Y.  86,  43  N.  E.  432,  to  the  point  that 
such  a  power  is  not  revocable  either  by  the  grantor  or  his  death. 

Cited  in  reference  notes  in  35  A.  D.  442,  on  effect  of  power  of  sale  in  mortgage ; 
83  A*  ^'  224,  on  power  of  sale  in  mortgage  as  power  coupled  with  an  interest; 
51  A.  D.  100,  on  execution  of  powers  of  sale  in  mortgage. 

Distinguished  in  Lockett  v.  Hill,  1  Woods,  552,  Fed.  Cas.  No.  8,443,  holding 
that  a  power  of  sale  in  a  mortgage  is  not  a  power  coupled  with  an  interest  so  as 
to  continue  after  the  bankruptcy  of  the  mortgagor. 

—  Revocation  by  death. 

Cited  in  Reeves  v.  Tappan,  21  S.  C.  1 ;  Benedict  v.  Morse,  10  Met.  223, — ^holding 
that  a  naked  power  is  revoked  by  either  the  death  of  the  donor  or  donee,  though 
otherwise  as  to  a  power  coupled  with  an  interest;  Michigan  Ins.  Co.  v.  Leaven- 
worth, 30  Vt.  11;  Ish  V.  Crane,  8  Ohio  St.  520,— holding  that  the  death  of  the 
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principal  generally  revokes  the  authority  of  an  agent  unless  the  power  be  coupled 
with  an  interest. 

Cited  in  reference  notes  in  36  A.  S.  R.  700,  on  termination  of  power  coupled  with 
interest  by  death  of  donor;  64  A.  D.  241,  on  effect  of  mortgagor's  death  to  revoke 
power  of  sale. 

Cited  in  notes  in  7  A.  D.  525,  on  survivorship  of  powers ;  39  A.  D.  82,  as  to  rev- 
ocation of  power  coupled  with  interest  by  principal's  death;  18  E.  R.  C.  448; 
23  A.  D.  497, — on  revocation  of  power  of  sale  in  mortgage  by  mortgagor's  death; 
70  L.R.A.  138,  as  to  whether  power  of  sale  in  mortgage  or  deed  of  trust  con- 
fers an  interest  which  prevents  its  revocation  by  death  of  mortgagor. 

—  Death  of  one  of  the  donees  as  a  revocation  of  a  Joint  power. 

Cited  in  Fitzgerald  v.  Standish,  102  Tenn.  383,  52  S.  W.  294;  Sinclair  v.  Jack- 
son, 8  Cow.  543, — holding  that  a  joint  naked  power  will  not  survive  the  death 
of  one  of  the  donees;  Franklin  v.  Osgood,  14  Johns.  527  (affirming  2  Johns.  Ch.  10, 
7  A.  D.  513) ;  Bartlett  v.  Sutherland,  24  Miss.  395;  Parrott  v.  Edmonson,  64  Ga. 
332, — holding  the  same  though  otherwise  as  to  a  power  coupled  with  an  interest; 
Tarver  v.  Haines,  55  Ala.  503,  where  a  statute  was  held  to  abolish  the  foregoing 
distinction,  but  not  to  apply  to  a  discretionary  power  of  sale;  Taylor  v.  Morris, 
1  N.  Y.  341,  on  the  survival  of  naked  power  to  executors  on  death  of  one  of 
them. 
Validity  of  purchase  by  trustee  from  himself. 

Cited  in  Ten  Eyck  v.  Craig,  62  N.  Y.  406;  Gardner  v.  Ogden,  22  N.  Y.  327,  78 
A.  D.  192;  Pearson  v.  Taylor,  37  Iowa,  331, — holding  that  a  cestui  que  trust  can 
have  a  direct  or  indirect  purchase  by  one  in  a  confidential  relation  set  aside  in 
equity;  Jackson  ex  dem.  M'Carty  v.  Van  Dalfsen,  5  Johns.  43,  holding  that  equity 
will  not  set  aside  a  purchase  by  a  trustee  if  the  cestui  que  trust  agrees  to  the 
sale;  Scholle  v.  Scholle,  101  N.  Y.  167,  4  N.  E.  334;  Corbin  v.  Baker.  56  App. 
Div.  35,  67  N.  Y.  Supp.  249,— distinguishing  between  the  general  rule  that  a 
purchase  by  a  trustee  is  void  at  the  election-  of  the  cestui  que  trust  and  the  ex- 
ception that  a  trustee  who  has  an  interest  to  protect  may  purchase  with  the  con- 
sent of  the  court. 

Cited  in  note  in  5  L.R.A.  166,  on  purpose  and  application  of  rule  that  trustee 
cannot  purchase  at  his  own  sale. 

—  Of  purchase  by  mortgagee  at  a  sale  under  a  power. 

Cited  in  Howards  v.  Davis,  6  Tex.  174,  holding  that  a  mortgagee  may  become 
a  purchaser  directly  or  indirectly  at  a  sale  pursuant  to  a  power  in  the  mortgage; 
Hyde  v.  Warren,  46  Miss.  13,  to  the  same  point;  Olcott  v.  Tioga  R.  Co.  27  N.  Y. 
646,  84  A.  D.  298,  to  the  same  effect,  provided  express  notice  W  given  to  the  mort- 
gagor; Blockley  v.  Fowler,  21  Cal.  326,  82  A.  D.  747,  holding  purchase  by  mort- 
gagee under  power  contained  in  mortgage  not  void  but  voidable  to  be  set  aside  if 
the  mortgagor  acts  within  reasoitnble  time  after  acquiring  knowledge;  Scott  v. 
Mann,  33  Tex.  725,  upholding  a  purchase  fairly  made  by  a  cestui  que  trust  under 
a  mortgage  who  was  also  trustee  of  the  power  to  sell. 

Cited  in  reference  notes  in  79  A.  D.  122;  5Q  A.  D.  347, — on  mortgagee  purchasing 
at  his  own  sale. 

Cited  in  note  in  89  A.  D.  374,  on  right  of  mortgagee  with  power  to  sell  to  pur- 
chase at  his  own  sale. 
Laches  barring  redemption  from  mortgage. 

Cited  in  Williamson  v.  Stone,  27  111.  App.  214,  holding  that  the  doctrine  of 
laches  has  no  application  upon  a  bill  to  redeem  from  a  void  sale;  Clark  v.  Potter, 
32  Ohio  St.  49.  holding  that  twenty-one  years'  delay  barred  redemption. 

Cited  in  reference  note  in  45  A.  D.  446,  as  to  when  equity  of  redemption  is  lost, 
forfeited,  or  barred. 
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Cited  in  notes  in  9  L.R.A.  796,  on  time  for  making  application  to  set  sale  aside ; 
92  A.  S.  R.  593,  on  laches  in  objecting  to  sale  under  power  in  mortgage. 
What  constitutes  laches. 

Cited  in  Bradshaw  v.  Yates,  67  Mo.  221;  Bliss  v.  PHtchard,  67  Mo.  181; 
Greenwood  v.  Spring,  54  Barb.  375, — ^holding  that  the  question  of  what  unrea 
Bonable  delay  will  amount  to  laches  rests  in  the  discretion  of  the  court  under  all 
the  circumstances  of  each  case;  Holmes  v.  Cleveland,  C.  &  C.  R.  Co.  93  Fed.  100, 
holding  that  a  street  could  not  be  reclaimed  after  fifty  years'  abandonment. 
Executors  and  administrators;  eflTect  of  a  power  to  sell  on  the  descent  of 
real  property. 

Cited  in  Jackson  ex  dem.  Bogart  v.  Schauber,  7  Cow.  187;  Estep  v.  Armstrong,  91 
Cal.  659,  27  Pac.  1091;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478;  Chighizola  v.  Le  Baron, 
21  Ala.  406;  Cohea  v.  Jemison,  68  Miss.  510,  10  So.  46, — holding  a  mere  power  to 
an  executor  .to  sell  land  and  distribute  the  proceeds  does  not  pass  any  estate  nor 
affect  the  descent  of  the  land  to  the  heirs;  Braman  v.  Stiles,  2  Pick.  460,  13  A.  D. 
445,  holding  that  a  naked  power  to  an  executor  leaves  the  fee  to  the  heirs  subject 
to  devestment  upon  exercise  of  the  power  by  the  executor;  McKnight  v.  VVimer,  38 
Mo.  132,  to  the  same  point;  Bowling  v.  Dobyns,  5  Dana,  434,  holding  that  a  devise 
to  an  executor  for  the  payment  of  debts  or  other  special  objects  does  not  affect  the 
descent  of  the  land  to  the  heirs;  Gest  v.  Flock,  2  N.  J.  Eq.  108;  Catton  v.  Taylor, 
42  Barb.  578;  Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed.  522;  Bell  v.  Humphrey,  8  W. 
Va.  1;  Battelle  v.  Parks,  2  Mich.  531;  Gregg  v.  Currier,  36  N.  H.  200;  White  v. 
Glover,  59  111.  459;  Bradstreet  v.  Clarke,  12  Wend.  602,— distinguishing  between 
the  effect  of  a  devise  to  executors  with  power  to  sell  and  a  mere  direction  to  sell 
without  any  devise  in  terras. 
Purchases  or  dealings  by  trustees  with  trust  property. 

Cited  in  Pearson  v.  Concord  R.  Corp.  62  N.  H.  537,  13  A.  S.  R.  590,  restraining 
at  the  suit  of  a  stockholder  the  action  of  common  directors  of  two  railroads  in 
matters  where  the  interests  of  the  roads  conflict;  Perkins  v.  Thompson,  3  N.  H. 
144,  holding  that  a  deputy  sheriff  cannot  purchase  goods  at  an  execution  sale. 

Cited  in  reference  note  in  2  A.  D.  332,  on  power  of  trustee  to  purchase  trust 
property. 

Cited  in  note  in  9  L.R.A.  792,  on  trustee's  right  to  purchase  trust  property. 
Validity  of  sale  under  a  power. 

Cited  in  Longwith  v.  Butler,  8  111.  32,  upholding  the  validity  of  a  sale  by  a 
mortgagee  pursuant  to  a  power  of  sale  in  his  mortgage;  Maynes  v.  Moore,  16 
Ind.  116,  on  the  effect  of  sales  under  statutes  and  powers. 

—  Amount  to  be  sold. 

Cited  in  Hewson  v.  Deygert,  8  Johns.  333,  holding  that  the  disposal  of  either 
realty  or  personalty  at  execution  sale  should  not  exceed  that  which  is  necessary 
and  practical  to  a  satisfaction. 

—  Burden  of  proving  regularity. 

Cited  in  McConnell  v.  Day,  61  Ark.  464,  33  S.  W.  731,  holding  that  one  at- 
tacking the  trust  of  recitals  in  a  trustee's  deed  as  to  compliance  with  the  re- 
quirements of  the  trust  deed  has  the  burden  of  proof. 
—Persons  entitled  or  estopped  to  attack  sale. 

Cited  in  Wilson  v.  Troup.  2  Cow.  195,  14  A.  D.  458,  holding  that  the  mortgagor 
cannot  object  that  the  power  of  sale  was  not  regularly  acknowledged  and  recorded ; 
Jackson  ex  dem.  Walsh,  v.  Colden,  4  Cow.  266,  holding  the  same  as  to  both  the 
mortgagor  and  an  assignor  of  the  mortgage. 

Distinguished  in  Lawrence  v.  Farmers'  Loan  &  T.  Co.   13  N.  Y.  200,  holding 
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that  foreclosure  under  the  statute  which  is  void  for  irregularity  is  not  aided  by 
the  fact  that  it  was  consistent  with  the  power  in  the  mortgage. 
—  EITect  of  delay  in  objecting. 

Cited  in  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129,  8  A.  D.  467 ;  Simson  v.  Eck- 
stein, 22  Cal.  680, — holding  that  long  acquiescence  in  a  sale  under  a  power  will 
justify  a  presumption  of  regularity  as  to  notice;  Johnson  v.  Johnson,  6  Ala.  90, 
holding  as  a  general  rule  that  equity  will  not  presume  a  satisfaction  of  a  sub- 
sisting trust  after  a  great  lapse  of  time  unless  the  party  was  ignorant  of  his 
rights;  Butterfield  v.  Famham,  19  Minn.  86,  Gil,  68,  to  the  point  that  silence  with 
knowledge  for  ten  years  will  defeat  an  objection  that  the  bids  by  a  mortgagee 
were  false ;  People  v.  Open  Board,  92  N.  Y.  98,  where  a  lapse  of  less  than  twenty 
years  was  held  not  to  be  conclusive  of  an  application  to  set  aside  a  receiver's  sale 
on  the  ground  of  fraud ;  Freeman  v.  Thayer,  33  Me.  76,  holding  that  a  lapse  of  over 
thirty  years  will  justify  a  presumption  of  regularity  in  the  preliminary  steps  of 
a  tax  sale,  though  all  the  proofs  were  not  present. 

Criticized  in  Den  ex  dem.  Watson  v.  Mulford,  21  N.  J.  L.  500,  holding  that  no 
lapse  of  time  short  of  the  legal  limitation  will  raise  a  presumption  of  a  compliance 
with  the  requisites  of  a  judicial  sale. 

2  AM.  DEC.  291,  LUDIiOW  v.  SIMOND,  2  CAI.  CAS.  1. 
Construction  of  contract  of  suretyship. 

Cited  in  W.  W.  Kimball  Co.  v.  Baker,  62  Wis.  626,  22  N.  W.  730;  Carson  Opera 
House  Asso.  v.  Miller,  16  Nev.  327;  National  Mechanics'  Bkg.  Asso.  v.  Conkling, 
90  N.  Y.  116,  43  A.  R.  146;  Smith  v.  Starr,  4  Hun,  123;  Lafayette  v.  James,  92 
Ind.  2^0,  47  A.  R.  140;  State  Bank  v.  Fowler,  22  Ark.  112;  Curtin  v.  Atkinson, 
36  Neb.  110,  64  N.  W.  131;  iSmith  v.  Starr,  6  Thomp.  &  C.  389;  United  States  v. 
Freel,  92  Fed.  299;  United  States  v.  Boecher,  21  Wall.  652,  22  L.  ed.  472;  Dela- 
ware, L.  &  W.  R.  Co.  v.  Burkhard,  36  Hun,  67, — holding  that  the  contract  of  a 
surety  is  strictissimi  juris  and  not  subject  to  extension  by  implication;  Paine  v. 
Jones,  76  N.  Y.  274;  State  ex  rel.  Hobart  v.  Smith,  173  Mo.  398,  73  S.  W.  211 
(affirming '98  Mo.  App.  227,  68  S.  W.  942) ;  Springfield  Lighting  Co.  v.  Hobart» 
98  Mo.  App.  227,  68  S,  W.  942, — holding  the  same  in  the  absence  of  a  variation 
with  his  consent;  Lockwood  v.  Jones,  7  Conn.  431,  holding  that  a  surety  is  not 
liable  beyond  the  clear  scope  of  his  engagement;  Magee  v.  Manhattan  L.  Ins.  Co. 
92  U.  S.  93,  23  L.  ed.  699,  61  How.  Pr.  413;  Womack  v.  Paxton,  84  Va.  9,  6  S.  E. 
650;  Reynolds  v.  Ward,  6  Wend.  501;  Manufacturers'  Nat.  Bank  v.  Dickerson,  41 
N.  J.  L.  448,  32  A.  R.  237;  Burke  v.  Cruger,  8  Tex.  66,  68  A.  D.  102,— holding  that 
a  surety  is  not  liable  either  in  law  or  equity  beyond  the  precise  terms  of  his  con- 
tract; Grant  v.  Ludlow,  8  Ohio  St.  1  (dissenting  opinion),  on  the  same  point; 
Robinson  Consol.  Min.  Co.  v.  Craig,  4  N.  Y.  S.  R.  69,  holding  the  same  in  the 
absence  of  fraud,  mistake  or  accident;  Trustees  of  Schools  v.  Otis,  85  111.  179, 
holding  that  the  foregoing  rule  forbids  a  reformation  of  the  contract  in  chancery 
for  mistake ;  *Bissell  v.  Ames,  17  Conn.  121,  holding  that  equity  will  not  extend 
the  liability  of  a  surety  beyond  its  legal  limits;  Yale  v.  Dederer,  18  N.  Y.  265, 
72  A.  D.  503,  17  How.  Pr.  166,  holding  that  a  married  woman  is  no  exception  to 
the  rule  that  a  surety's  liability  is  no  greater  in  law  than  in  equity;  Kelso  v. 
Tabor,  52  Barb.  125;  Levi  v.  Earl,  30  Ohio  St.  147, — ^to  the  same  point;  Bank  of 
Louisiana  v.  Williams,  46  Miss.  618,  12  A.  R.  319,  to  the  point  that  a  contract  ot 
suretyship  by  a  married  woman  was  atricte  juris  in  equity;  Com  Exch.  Ins.  Co. 
V.  Babcock,  42  N.  Y.  613,  1  A.  R.  601,  9  Abb.  Pr.  N.  S.  156,  to  the  point  that 
equity  will  enforce,  as  an  exception  to  the  rule,  a  feme  covert* a  contract  of  surety- 
ship whereby  she  expressly  binds  her  separate  estate;  Nof singer  v.  Hartnett,  84 
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Mo.  549,  holding  that  contracts  involving  sureties  receive,  as  respects  them,  a 
more  rigid  construction  both  in  law  and  in  equity  than  between  the  orignal  par- 
ties; Amherst  Bank  v.  Root,  2  Met.  522  (dissenting  opinion),  on  the  same  point; 
Davis  Sewing  Mach.  Co.  v.  Lawrence,  3  Thomp.  &  C.  386,  holding  that  a  surety 
for  moneys  collected  by  an  overseer  is  not  liable  for  the  misapplication  of  funds 
which  were  not  authorized  to  be  in  his  possession. 

Cited  in  notes  in  42  A.  R.  406,  on  surety's  liability  for  default  of  principal 
•while  engaged  in  additional  employment;  3  L.R.A.  168,  on  liability  of  surety 
and  guarantor;  3  L.R.A.  482,  on  extent  of  liability  of  surety  on  penal  bond;  4 
L.R.A.  680,  on  limits  of  suj-ety*s  liability;  13  L.R.A.  418,  on  extension  of  surety's 
liability  by  implication. 
Discharge  of  surety  by  deviation  from  contract. 

Cited  in  American  Casualty  Ins.  Co.  v.  Green,  70  App.  Div.  268,  75  N.  Y. 
Supp.  407;  Lanuse  v.  Barker,  10  Johns.  312, — holding  that  any  variation  how- 
ever immaterial,  will  discharge  a  surety;  Woodworth  v.  Bank  of  America, 
19  Johns.  391,  on  applicability  of  the  same  rule  to  an  indorser;  Townsend 
V.  Star  Wagon  Co.  10  Neb.  616,  35  A.  R.  493,  7  N.  W.  274,  holding  that  an 
indorser  is  discharged  by  any  alteration  in  the  contract  which  may  in  any 
event  become  material;  Willis  v.  Davis,  3  Minn.  17,  Gil.  1;  Southwick  v.  Sax, 
9  Wend.  122, — holding  that  the  enlargement  of  the  time  of  payment  by  the 
creditor  will  discharge  the  surety;  Billington  v.  Wagoner,  33  N.  Y.  31;  Warner 
V.  Helm,  6  111.  220, — holding  that  a  surety  is  discharged  by  any  act*  of  the 
creditor  without  his  consent  which  results  in  increasing  the  risk;  Walden  Nat. 
Bank  v.  Birch,  130  N.  Y.  221,  14  L.R.A.  211,  29  N.  E.  127,  holding  that  a 
waiver  of  the  right  to  sue  a  principal  will  operate  to  discharge  his  surety; 
Cornell  v.  Eagan,  13  Daly,  605,  holding  that  a  departure  from  the  terms  of  a 
charter  party  will  release  a  surety  regardless  of  whether  the  variation  was  preju- 
dicial or  beneficial;  Edwards  v.  Coleman,  6  T.  B.  Mon.  567,  holding  that  a  surety 
is  not  discharged  by  knowledge  of  a  novation  with  the  principal  unless  he  con- 
sents to  remain  bound. 

Cited  in  reference  note  in  31  A.  D.  297,  on  discharge  .of  guarantor  or  surety  by 
alteration  in  contract  without  his  assent. 
—  Eirect  of  mere  delay  to  sue  principal. 

Cited  in  Hunt  v.  United  States,  1  Gall.  32,  Fed.  Cas.  No.  6,900;  Locke  T. 
Postmaster  General,  3  Mason,  446,  Fed.  Cas.  No.  8,441 ;  Hunt  v.  Bridgham,  19 
Mass.  681,  13  A.  D.  468, — holding  that  mere  delay  to  collect  any  kind  of 
security  will  not  discharge  a  surety  unless  accompanied  with  fraud  or  an  agree- 
ment not  to  prosecute;  Sneed  v.  White,  3  J.  J.  Marsh.  626,  20  A.  D.  176; 
Commercial  Bank  v.  French,  38  Mass.  486,  32  A.  D.  280,— holding  the  same  and 
unless  there  was  a  denial  of  some  reasonable  request  by  the  surety  to  collect 
or  injury  to  the  surety  by  negligence;  King  v.  Baldwin,  2  Johns.  Ch.  664,  hold- 
ing that  the  failure  of  a  creditor  to  sue  the  debtor  at  maturity  upon  the  request 
of  the  surety  will  not  discharge  the  surety  though  the  omission  was  injurious; 
King  V.  Baldwin,  17  Johns.  384,  8  A.  D.  415  (dissenting  opinion),  contending 
the  same;  Watson  v.  Wigginton,  28  W.  Va.  633,  questioning  the  rule  that  aside 
from  statute  a  surety  or  indorser  is  discharged  by  delay  to  sue  the  principal, 
«xcept  where  delay  is  by  agreement. 
Accounting  in  equity. 

Cited  in  Holt  v.  Daniels,  61  Vt.  89,  17  Atl.  786;  Yates  v.  Stuart,  39  W.  Va. 

124,  19  S.  E.  423;   McKim  v.  Odom,  12  Me.  94,— holding  that  courts  of  equity 

have  concurrent  jurisdiction  with  courts  of  law  in  matters  of  account;   Post  v. 

Kimberly,  9  Johns.  470,  on  the  same  point;   Ludington  v.  Taft,   10  Barb.  447; 

Am.  Dec.  Vol.  I.— 12. 
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Abbey  v.  Wheeler,  85  Hun,  226,  32  N.  Y.  Supp.  1069, — distinguishing  between  the 
rule  that  equity  will  compel  an  accounting  as  incidental  relief  and  that  refusin*,' 
jurisdiction  of  an  action  solely  for  an  accounting;  State  v.  Turner,  49  Ark. 
311,  5  S.  W.  302,  to  the  effect  that  equity  has  jurisdiction  to  settle  complex  ac- 
counts; Fair  v.  Stickney  Farm  Co.  35  Minn.  380,  29  N.  W.  49,  holding  the 
aame;  State  v.  Churchill,  48  Ark.  426,  3  S.  W.  362,  holding  that  intricacy  and 
complication  and  not  mutuality  is  essential  to  confer  jurisdiction  of  matters 
of  account;  Beecher  v.  Lewis,  81  Va.  630,  6  S.  E.  367,  upholding  the  jurisdic- 
tion of  equity  to  settle  accounts  growing  out  of  a  trust  fund;  Gaines  v.  New- 
Orleans.  4  Woods.  213,  17  Fed.  16,  sustaining  the  jurisjjiction  of  equity  to  decree 
on  account  of  rents  and  profits  of  land  wherever  the  account  is  intricate  and 
complicated;  Gildart  v.  Starke,  1  How.  (Miss.)  450  (dissenting  opinion),  on 
equity  jurisdiction  in  matters  of  account  where  the  remedy  at  law  is  incom- 
plete. 

Cited  in  reference  notes  :n  50  A.  D.  67 ;  51  A.  D.  142, — on  equity  jurisdiction 
in  matters  of  account;    17  A.  D.  817,  as  to  when  courts  of  equity  will  enter- 
tain jurisdiction  in  matters  of  account;  1  A.  S.  R.  440,  on  jurisdiction  in  equity 
of  bill  for  accounting  although  a  remedy  at  law  exists. 
Adoption  of  common  seal  by  all  signers. 

Cited  in  Christie  v.  Gage,  2  Thomp.  &  C.  344;  Pequawkett  Bridge  v.  Mathes, 
7  N.  H.  230,  26  A.  D.  737 ;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  A.  R. 
556, — holding  that  several  persons,  who  execute  a  sealed  instrument  may  use 
or  adopt  the  same  seal;  Gotten  v.  Williams,  1  Fla.  42;  Davis  v.  Burton,  4  111. 
•^1;  Hatch  v.  Crawford,  2  Port.  (Ala.)  54, — holding  an  obligation  which  pur- 
ports to  be  sealed  by  all  the  signers  will  be  presumed  to  be  a  valid  sealed  instru- 
ment against  all  who  sign  though  only  one  seal  is  used. 
Implied  suretyship. 

Cited  in  Grafton  Bank  v.  Kent,  4  N.  H.  221,  17  A.  D.  414,  to  the  point  that 
a  suretyship  may  be  created  by  the  nature  of  a  contract  as  well  as  by  express 
words. 
Distinction  between  surety  and  principal. 

Cited  in  Smith  v.  Tunno,  1  M'(Ik)rd,  Eq.  443,  holding  that  one  is  liable  as  a 
surety  or  a  principal  according  to  the  absence  or  presence  of  interest  in  benefits 
of  contract. 
Acts  of  agents  affecting  third  persons. 

Cited  in  Williamson  v.  Buchannan,  2  Overt.  278,  holding  that  the  neglect 
of  a  surveyor  to  perform  his  duty  as  a  public  trustee  cannot  injure  a  third 
party. 

Signing  and  sealing  by  agent. 

Cited   in   Hanford   v.    McNair,   9    Wend.    54,   recognizing   the   affixing   of   the 
seal  of  the  principal  in  his  presence  and  by  his  direction  as  an  exception  to  the 
general  rule  that  authority  to  bind  by  deed  must  be  by  deed. 
—  By  partners. 

Cited  in  Halsey  v.  Fairbanks,  4  Mason,  206.  Fed.  Cas.  No.  5,964,  holding  that 
a  signature  and  sealing  in  the  name  of  the  firm  with  a  single  seal  is  good  and 
binds  all  the  partners  who  were  present  or  assent  to  its  execution;  Cady  v. 
Shepherd,  11  Pick.  400,  22  A.  D.  379,  holding  that  a  similar  execution  is  good 
provided  there  was  a  prior  assent  or  subsequent  assent. 

Criticized  in  Gram  v.  Seton,  1  Hall,  262,  holding  that  one  partner  may  execute 
in  the  name  of  the  firm  an  instrument  under  seal  without  the  other  partner^s 
actual  presence  provided  there  was  a  previous  assent  or  subsequent  ratifica- 
tion. 
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Jurisdiction  in  equity  where  remedy  at  law  is  doubtful. 

Cited  in  Davis  v.  Tileston,  6  How.  114,  12  L.  ed.  366,  holding  that  equity 
has  jurisdiction  where  the  remedy  at  law  is  doubtful;  Pierpont  v.  Fowle,  2 
Woodb.  &  M.  23,  Fed.  Cas.  No.  11,152,  to  the  same  effect;  Bynum  v.  Sledge. 
1  Stew.  &  P.  (Ala.)  135,  upholding  the  jurisdiction  of  equity  wnere  a  defend- 
ant's remedy  is  adequate  at  law  but  not  understood  nor  ascertained  at  the  time 
of  trial. 

Retention  of  cause  in  equity  to  do  complete  Justice. 

Cited  in  Ostrander  v.  Weber,  114  N.  Y.  95,  21  N.  E.  112,  holding  that  a  court 
of  equity  which  has  jurisdiction  and  entertains  the  case  will  ordinarily  retain 
until  the  whole  subject  is  disposed  of;  Brown  v.  Brown,  31  How.  Pr.  481,  4  RoBt. 
688,  to  the  same  effect. 
Time  and  mode  of  qaestloning  equity  Jurisdiction. 

Cited  in  Wood  v.  Mann,  1  Sumn.  678,  Fed.  Cas.  No.  17,962,  holding  that 
exception  to  jurisdiction  by  denial  of  citizenship  must  be  taken  by  plea  in 
abatement,  and  not  by  general  answer;  Hawley  v.  Cramer,  4  Cow.  717,  Appx.; 
Tenney  v.  State  Bank,  20  Wis.  163;  Wilson  v.  Cheshire,  1  M'Cord,  Eq.  233; 
Tyler  v.  Magwire,  17  Wall.  263,  21  L.  ed.  676;  Kaufman  v.  Wiener,  169  111. 
696,  48  N.  E.  479;  Mooney  v.  Brinkley,  17  Ark.  340;  King  v.  Payan,  18  Ark. 
683;  Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Pars.  Sel.  Eq.  Cas.  180;  Cockrell 
V.  Warner,  14  Ark.  346, — holding  that  an  objection  to  the  jurisdiction  of  an 
equity  court  is  waived  by  answer  unless  the  court  was  wholly  incompetent  to 
grant  the  relief  sought;  First  Cong.  Soc.  v.  Raynham.  23  Pick.  148;  Clark  v. 
Flint,  22  Pick.  231,  33  A.  D.  733,— holding  that  such  objection  is  too  late  after 
answer  provided  the  court  had  jurisdiction  of  the  subject-matter;  Post  v.  Kim- 
berly,  9  Johns.  470,  contending  the  same;  M'Donald  v.  Crockett,  2  M*Cord,  Eq. 
130;  Derry  v.  Ross,  6  Colo.  295, — holding  that  the  objection  comes  too  late 
after  the  entry  of  a  decree  unless  the  subject-matter  is  outside  and  incapable 
of  being  brought  within  the  jurisdiction;  Underbill  v.  VanCortlandt,  2  Johns. 
Ch.  339;  Post  V.  Corbin,  5  Nat.  Bankr.  Heg.  11,  Fed.  Cas.  No.  11,299;  Brad- 
ley V.  Bofiley,  1  Barb.  Ch.  125, — holdinc;  that  the  objection  comes  too  late  when 
first  made  at  the  hearing;  Kees  v.  Smith,  1  Ohio,  124,  13  A.  D.  699;  Bank 
of  Utica  V.  Mersereau,  3  Barb.  Ch.  628;  Martin  v.  Greene,  10  Mo.  662,— re- 
fusing to  sustain  an  objection  to  the  jurisdiction  of  a  court  of  equity  after 
answer;  Waller  v.  Cresswell,  4  S.  C.  N.  S.  363,  distinguishing  between  the 
right  to  object  at  any  time  where  the  court  was  wholly  incompetent  and  the 
contrary  rule  where  the  jurisdiction  is  doubtful:  Goldberg  v.  Kirschstein,  36 
Misc.  249,  73  N.  Y.  Supp.  368;  Gould  v.  Edison  Electric  Illuminating  Co.  29 
Misc.  241,  60  N.  Y.  Supp.  559, — holding  that  a  defense  that  there  is  an  ade- 
quate remedy  at  law  is  waived  unless  pleaded;  Insley  v.  United  States,  150  U.  S. 
512,  37  L.  ed.  1163,  14  Sup.  Ct.  Rep.  158,  arguing  that  an  objection  that  an 
action  should  have  been  brought  at  law  instead  of  in  equity  may  be  waived  by 
failure  to  take  advantage  of  it  at  the  proper  time. 

Disapproved  in  Baker  v.  Biddle,  Baldw.  394,  Fed.  Cas.  No.  764,  holding  that 
the  objection  may  be  raised  at  any  stage  of  the  proceeding. 
—  Answer  or  demurrer  as  proper  mode. 

Cited  in  Piscataqua  Bridge  v.  New  Hampshire  Bridge.  7  N.  H.  35,  to  the 
point  that  it  is  better  practice  to  consider  an  objection  to  the  jurisdiction  of 
chancery  before  a  hearing  on  the  merits  even  if  not  taken  by  a  demurrer; 
Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  '2.5.  holding  that  the  objection 
that  plaintiff's  remedy  is  at  law  should  be  taken  by  demurrer  if  the  want  of 
jurisdiction  appears  on  the  face  of  the  bill,  if  not  by  answer  at  the  earlieat 
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moment;  Reed  v.  Cumberland  Mut.  F.  Ins.  Co.  36  N.  J.  Eq.  146,  holding  that  a 
defendant  can  claim  the  same  benefit  by  general  denial  of  jurisdiction  in  the 
answer  as  by  demurrer  but  only  at  the  hearing. 

2  AM.  DEC.  316,  BUSH  v.  lilVINGSTON,  2  CAI.  CAS.   66. 
Effect  of  subsequent  usury  on  valid  contract. 

Cited  in  Collier  v.  Nevill,  14  N.  C.  (3  Dev.  L.)  30;  Wells  v.  Chapman,  13 
Barb.  561 ;  Pearsall  v.  Kingsland,  3  Edw.  Ch.  195, — ^holding  that  a  valid  security 
cannot  be  impeached  for  a  usurious  transfer  between  the  original  mortgagee 
and  the  assignee  of  the  mortgage;  Lowell  v.  Johnson,  14  Me.  240,  to  the  same 
eflfect;  Winsted  Bank  v.  Webb,  46  Barb.  177;  Meshke  v.  Van  Doren,  16  Wis. 
320;  Rice  v.  Welling,  5  Wend.  595, — holding  that  a  valid  subsisting  debt  cannot 
be  destroyed  by  a  void  or  invalid  security;  Real  Estate  Trust  Co.  v.  Keecb, 
7  Hun,  253,  holding  that  a  usurious  agreement  for  the  forbearance  of  a  valid 
debt  does  not  invalidate  it  or  its  securities;  Law  v.  Merrills,  6  Wend.  268, 
contending  the  same. 

Cited  in  reference  note  in  37  A.  D.  645,  on  what  transactions  are  usurious. 

Cited  in  note  in  55  A.  D.  398,  on  eflfect  of  previous  usury  on  substituted  secur- 
ities. 

Distinguished  in  Fish  v.  DeWolf,  4  Bosw.  573,  holding  that  usurer  cannot  sue 
at  law  upon  a  valid  note  given  to  him  as  collateral  merely  when  he  could  not 
sustain  an  action  against  the  principal  for  the  debt;  King  v.  Cushman,  41  111. 
31,  89  A.  D.  366,  holding  that  usury  is  available  as  a  defense  to  a  usurious  con- 
tract of  loan  although  valid  securities  were  given  as  collateral. 
Final  decree  in  chancery  appeal  from  interlocutory  order. 

Cited  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  618,  41  L.  ed.  810,  17  Sup. 
Ct.  Rep.  407;  Bissell  Carpet-Sweeper  Co.  v.  Groshen  Sweeper  Co.  19  C.  C.  A. 
25,  43  U.  S.  App.  47,  72  Fed.  546;  Richmond  v.  Atwood,  17  L.R.A.  616,  2  C.  C.  A. 
596,  6  U.  S.  App.  151,  62  Fed.  10, — ^holding  that  an  appellate  court  on  re- 
versing an  interlocutory  decree  or  order  may  and  should  in  its  discretion  make 
a  final  order  disposing  of  the  case. 

Cited  in  reference  note  in  39  A.  S.  R.  380,  on  direction  of  final  judgment  on 
appeal. 
Appealable  decrees. 

Cited  in  Newark  &  N.  Y.   R.  Co.   v.  Newark,  23  N.   J.  Eq.   615,  upholding 
right  to  appeal  from  order  of  chancellor  made  at  final  hearing  for  issue  to  be 
tried  by  jury. 
Answer  In  equity  as  evidence. 

Cited  in  Miller  v.  Wack,  1  N.  J.  Eq.  204,  holding  that  matter  set  up  by  the 
defendants  in  avoidance  of  the  complainant's  claim  must  be  proved  otherwise 
than  by  answer;  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  357,  holding  answer  setting 
up  trust  in  action  to  have  voluntary  deed  absolute  on  its  face  set  aside  not 
evidence  of  such  trust  unless  directly  responsive  to  the  bill. 

Distinguished  in  Pusey  v.  Wright,  31  Pa.  387,  where  an  answer  to  an  inter- 
rogatory was  directly  against  the  adversary. 

2  AM.  DEC.   323,  WETMORE  v.  WHITE,   2  CAI.  CAS.   87. 
Relative  rights  of  riparian  owners  to  use  water. 

Cited  in  Runnels  v.  Bullen,  2  N.  H.  532,  holding  that  unreasonable  shut- 
ting or  opening  of  gates  so  as  to  disturb  flow  will  be  actionable  by  a  lower 
proprietor  the  right  being  common. 

Cited  in  reference  note  in  36  A.  D.  338,  on  water  rights  obtained  by  appropria* 
tion  and  prescription. 
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Cited  in  note  in  26  L.R.A.  285,  on  division  of  water  between  opposite  ripa- 
rian owners. 
Implied  grant  of  appartenances. 

Cited  in  Central  R.  Co.  v.  Valentine,  29  N.  J.  L.  661;  Dunklee  v.  WiltoD 
R.  Co.  24  N.  H.  489, — holding  that  property  passes  with  and  subject  to  all  the 
incidents  rightfully  belonging  to  it  at  the  time  of  the  conveyance;  Kieflfer  v. 
Imhoflf,  26  Pa.  438,  distinguishing  between  the  permanent  privileges  of  property 
which  pass  upon  a  conveyance  and  temporary  ones  which  do  not;  Huntington 
V.  Asher,  96  N.  Y.  604,  48  A.  R.  652,  holding  that  an  ice-cutting  right  passed 
with  sale  of  land  for  an  ice  house  and  was  not  a  mere  easement  to  cut. 
—  Water  power  as  appurtenance  to  mill  site. 

Cited  in  Cox  v.  Howell,  108  Tenn.  130,  58  L.R.A.  487,  66  S.  W.  868,  holding 
that  one  who  sold  his  part  interest  in  a  mill  could  not  as  against  the  grantee 
consume  so  much  water  above  as  to  impair  the  power;  Hathom  v.  Stinson,  10 
Me.  224,  25  A.  D.  228,  holding  that  a  conveyance  of  a  mill  with  all  its  privileges 
and  appurtenances  passes  as  against  the  grantor  the  right  to  flow  the  land  above 
as  high  as  the  dam  was  formerly  maintained;  Frink  v.  Branch,  16  Conn.  260, 
holding  that  such  rights  will  pass  under  a  conveyance  of  a  factory  with  all  its 
appurtenances;  Allen  v.  Scott,  21  Pick.  26,  32  A.  D.  238,  holding  that  appurtenant 
water  privileges  and  land  upon  which  a  factoi*y  stood  will  not  pass  under  a  con- 
veyance which  excepted  the  factory;  Nye  v.  Hoyle,  120  N.  Y.  195,  24  N.  E.  1, 
holding  that  the  phrase  ''all  my  water  privileges"  in  a  conveyance  of  a  mill 
will  pass  a  dam  and  pond  which  were  essential  to  Che  use  of  the  mill;  Wall 
▼.  Cloud,  3  Humph.  181,  holding  that  a  conveyance  of  a  place  for  the  abutment 
of  a  dam  passes  the  right  to  use  the  water  collected  by  the  dam. 

Cited  in  notes  in  8  L.R.A.  446,  on  conveyance  of  water  privilege;   68  L.R.A. 
487,  on  how  far  grant  of  mill  includes  water  rights;    10  E.  R.  C.  68,  on  effect 
of  grant  of  mill  to  carry  water  power  by  which  it  is  run. 
Specific  performance  of  partly  performed  parol  agreement. 

Cited  in  Lane  v.  Shackford,  6  N.  H.  130,  to  the  effect  that  equity  grants 
specific  performance  of  an  oral  contract  to  convey  where  there  has  been  part 
performance;  McCotter  v.  Lawrence,  4  Hun,  107,  6  Thomp.  &  C.  392,  to  the 
point  that  the  apparent  abrogation  of  statutes  by  courts  of  equity  has  been 
on  the  principle  that  the  particular  facts  took  the  case  out  of  the  statute. 

Cited  in  reference  note  in  68  A.  S.  R.  44,  on  specific  performance  of  contract 
to  convey  realty. 

Cited  in  notes  in  32  A.  D.  129,  on  enforcement  at  law  of  contracts  which  have 
been  partly  performed;  6  E.  R.  C.  746,  on  specific  performance  of  contract 
for  sale  of  land  where  plaintiff  has  altered  his  position,  though  contract  was 
not  in  writing;  16  A.  D.  505,  on  effect  of  making  expenditures  on  revocabil- 
ity  of  license  to  use  or  enter  upon  realty;  49  L.R.A.  610,  on  specific  perform- 
ance of  license  to  maintain  burden  on  land,  after  expense  has  been  incurred  in 
creating  the  burden. 
—  Sufficiency  of  part  performance  in  equity. 

Cited  in  Johnston  v.  Clancy,  4  Blackf.  94,  28  A.  D.  45,  holding  that  posses- 
sion by  a  purchaser  pursuant  to  a  contract  suffices;  Pfifner  v.  Stillwater  &  St. 
P.  R.  Co.  23  Minn.  343,  holding  that  substantial  improvements  pursuant  to  an 
oral  contract  to  convey,  by  a  purchaser  in  possession  prior  to  and  at  the  time 
of  the  agreement  has  the  same  effect;  Keatts  v.  Rector,  1  Ark.  391,  to  the  effect 
that  the  building  of  a  house  by  a  purchaser  in  possession  under  an  oral  contract 
has  the  same  effect;  Brock  v.  Cook,  3  Port.  (Ala.)  404,  holding  that  possession,  im- 
provements by  the  purchaser,  uninterrupted  occupancy  and  frequent  acts  of  recog- 
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nition  by  the  vendor  will  justify  specific  performance  of  an  oral  contract;  Green 
V.  Jones,  76  Me.  563;  Finueane  v.  Kearney,  Freem.  Ch.  (Miss.)  66, — holding 
that  payment  of  the  purchase  money  and  possession  pursuant  to  the  contract  have 
the  same  effect;  Casler  v.  Thompson,  4  N.  J.  Eq.  69;  Swartwout  v.  Burr,  1 
Barb.  495, — holding  that  the  same  facts  plus  making  of  valuable  improvements 
have  the  same  effect;  Townsend  v.  Houston,  1  Harr.  (Del.)  532,  27  A.  D.  732, 
(affirming  1  Del.  Ch.  416,  12  A.  D.  109),  holding  that  payment  of  a  substantial 
part  of  the  purchase  money  is  sufficient  part  performance  to  an  oral  contract 
out  of  the  statute;  Malins  v.  Brown,  4  N.  Y.  403,  on  the  same  point;  Ham  v. 
Goodrich,  33  N.  H.  32,  to  the  point  that  part  payment  of  the  purchase  money 
does  not  have  that  effect;  Russell  v.  Briggs,  166  N.  Y.  500,  63  L.R.A.  556, 
59  N.  E.  303  (dissenting  opinion),  on  sufficiency  of  part  payment  of  price  where 
it  is  not  recoverable  at  law. 

Cited  in  reference  notes  in  52  A.  D.  294,  on  vendee's  taking  possession  as 
part  performance;  30  A.  D.  271,  on  part  performance  taking  parol  contract  out 
of  statute  of  frauds;  46  A.  D.  266,  as  to  what  is  sufficient  performance  to  take 
case  out  of  statute  of  frauds. 

Cited  in  notes  in  53  A.  D.  642,  543,  as  to  what  acts  are  part  performance 
of  contract  of  sale  of  land ;  27  A.  D.  745,  on  payment  as  part  performance. 

Distinguished  in  Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  A.  R.  479,  distinguish- 
ing between  substantial  improvements  as  part  performance  and  temporary  struc- 
tures of  trifling  cost. 
Fraud  as  making  statute  of  frauds  inapplicable.  $ 

Cited  in  Ryan  v.  Dox,  34  N.  Y.  307,  90  A.  D.  696,  declaring  a  resulting  trust 
against  one  who  purchased  at  a  foreclosure  at  a  reduced  price  under  an  oral 
agreement  to  reconvey  to  the  mortgagor. 
Equity  Jurisdiction  to  protect  rights  under  an  executed  license. 

Cited  in  Raritan  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463  (reversing  19 
N.  J.  Eq.  142),  holding  that  equity  will  protect  a  licensee  who  has  made  valu- 
able improvements  on  the  faith  of  a  parol  license;  Babcock  v.  Utter,  1  Keyes, 
397,  1  Abb.  App.  Dec.  27  (dissenting  opinion),  on  the  same  point;  Hazleton 
v.  Putnam,  3  Pinney  (Wis.)  107,  3  Chand.  (Wis.)  117,  54  A.  D.  158,  holding 
that  an  agreement  for  an  easement  is  taken  out  of  the  statute  by  part  perform- 
ance the  same  as  an  executed  oral  license. 
Effect  of  answer  in  equity  as  evidence. 

Cited  in  Famam  v.  Brooks,  9  Pick.  212;  White  v.  Walker,  6  Fla.  478, — holding 
that  a  party  cannot  be  charged  against  his  own  denial  in-  a  direct  and  positive 
answer  under  oath  unless  contradicted  by  two  witnesses  or  by  written  documenta 

2  AM.  DEC.  330,  MUNRO  v.  AliLAIRE,  2  CAI.  CAS.   183. 
Validity  of  purchases  by  trustees. 

Cited  in  Sypher  v.  McHenry,  18  Iowa,  232,  holding  that  trustees  who  have 
power  to  sell  can  never  by  direct  or  indirect  means  become  purchasers  of  trust 
property;  Thorp  v.  McCoIlum,  6  III.  614;  Lenox  v.  Notrebe,  Hompst.  251,  Fed. 
Cas.  No.  8,246c;  Colburn  v.  Morton,  3  Keyes,  296,  5  Abb.  Pr.  N.  S.  308, 
1  Abb.  App.  Dec.  378,  36  How.  Pr.  160;  Kimball  v.  Lincoln,  5  111.  App.  316. — 
holding  that  a  purchase  by  one  who  stands  in  a  fiduciary  relation  is  voidable 
at  the  election  of  the  beneficiary;  Davoue  v.  Fanning,  2  Johns.  Ch.  252;  People 
v.  Open  Board  of  Stock  Brokers*  Bldg.  Co.  28  Hun,  274;  Gardner  v.  Ogden,  22 
N.  Y.  327,  78  A.  D.  192;  Cumberland  Coal  &  I.  Co.  v.  Sherman,  30  Barb.  553, — 
holding  that  a  direct  or  indirect  purchase  by  one  who  stands  in  a  confidential 
relation  is  voidable  at  the  election  of  cestui  que  trust;  Tufts  v.  Tufts,  3  Woodb, 
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A  M.  456,  Fed.  Cas.  No.  14,233,  holding  that  such  a  purchase  is  voidable  though 
generally  not  void;  Olcott  v.  Tioga  R.  Co.  27  N.  Y.  546,  84  A.  D.  298,  holding  that 
a  purchase  of  trust  property  by  a  trustee  at  a  public  sale  is  valid  *  at  law 
and  only  voidable  in  equity  at  the  election  of  a  party  in  interest;  Pearson  v. 
Concord  R.  Corp.  62  N.  H.  637,  13  A.  S.  R.  590,  upholding  a  bill  by  a  stock- 
holder to  restrain  the  action  of  common  directors  of  two  railroads  in  mat- 
ters where  the  interest  of  roads  conflicted;  Re  Bach,  2  Connoly,  490,  12  N.  Y. 
Supp.  712,  holding  that  cestui  que  trusts  may  repudiate  a  purchase  by  a  trus- 
tee, notwithstanding  their  acquiescence  at  the  time. 

Cited  in  reference  notes  in  22  A.  D.  302,  on  trustee's  right  to  purchase  on 
sale  of  trust  property;  42  A.  D.  542,  on  invalidity  of  purchase  by  executor 
of  property  of  estate;  33  A.  D.  581,  on  power  of  administratrix  to  avoid  pur- 
chase made  at  her  own  sale;  52  A.  D.  406,  on  voidability  of  purchase  made 
by  trustees  as  executors,  administrators,  and  sheriffs  at  their  own  sale. 

Distinguished  in  Bergen  v.  Bennett,  1  Cai.  Cas.  1,  2  A.  D;  281,  holding  that 
a  purchase  by  a  trustee  will  not  be  set  aside  at  the  suit  of  the  cestui  que  trust 
after  the  lapse  of-  a  reasonable  time. 
Waiver  of  fraud  as  respects  several  cestuls  que  trust. 

Disapproved   in   Kessler  &   Co.   v.  Ensley   Co.   129   Fed.   397,  holding  that  a 
majority  of  the  stockholders  in  a  corporation  may  ratify  the  fraudulent  acts  of 
the  directors. 
Dismissal  upon  demurrer  for  want  of  equity. 

Cited  in  LeRoy  v.  Veeder,  1  Johns.  Cas.  417;   LeRoy  v.  Servis,  2  Cai.  Cas. 
175, — holding  that  a  bill   should   not  be  wholly  dismissed  on  a  demurrer  for 
want  of  equity  unless  the  complainant's  case  is  such  that  no  discovery  or  proof 
can  make  it  a  subject  of  equitable  jurisdiction. 
Equitable  maxim  as  to  clean  hands. 

Cited  in  Hunter  v.  Marlboro,  2  Woodb.  &  M.  168,  Fed.  Cas.  No.  6,908,  holding 
that  only  he  whd  comes  with  clean  hands  can  invoke  the  aid  of  a  court  of 
equity. 

2  AM.  DEC.  333,  GARRETSIE  v.  VAN  NESS,  2  N.  J.  L.  20. 
Recourse  of  assignee  to  assignor  of  money  obligation. 

Cited  in  Woolley  v.  Sergeant,  8  N.  J.  L.  262,  14  A.  D.  419,  as  holding  that 
an  indorsed  obligation  is  not  within  the  custom  of  merchants;  Davenport  v. 
Barnes,  2  N.  J.  L.  211,  holding  that  there  is  no  warranty  implied  in  assigning 
a  bond;  Boylan  v.  Dickerson,  3  N.  J.  L.  430,  holding  that  the  assignor  of  a 
sealed  bill  is  not  liable  for  the  maker's  nonpayment;  Markley  v.  Withers,  4 
T.  B.  Mon.  14,  holding  that  no  implied  contract  as  to  the  responsibility  or 
solvency  maker  arises  from  the  mere  transfer  of  a  note  by  delivery,  without  as- 
signment; Middleton  v.  Griffith,  57  N.  J.  L.  442,  51  A.  S.  R.  617,  31  Atl.  405, 
holding  that  the  indorser  of  a  promissory  note  becomes  liable  upon  the  custom  of 
merchants  and  not  upon  an  implied  covenant  contained  in  the  indorsement  dis- 
tinct from  that  raised  by  such  custom;  Thompson  v.  Payne,  21  Tex.  621,  as  an 
authority  that  at  common  law  the  assignor  of  a  contract  was  not  liable  to  the 
assignee  in  case  the  promisor  proved  to  be  insolvent;  Armstrong  v.  Den,  15 
N.  J.  L.  186,  as  having  left  undecided  the  question  of  the  liability  of  an  as- 
signor of  a  mortgage  upon  an  implied  warranty  of  the  validity  of  the  instru- 
ment. 
Rights  of  assignee  of  instrument. 

Cited  in  Scovel  v.  Hunter.  12  Phila.  531,  35  Phila.  Leg.  Int.  384,  holding 
that  under  the  law  of  New  Jersey  independent  of  statute  that  the  obligor  of  a 
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bond  is  not  deprived  of  any  of  his  defenses  by  an  assignment  of  the  bond; 
Barrow  v.  Bispham,  11  N.  J.  L.  110,  holding  that  the  assignee  of  a  bond  takes  it 
subject  to  all  the  equities  which  existed  against  it  in  the  hands  of  the  original 
obligee. 

2  AM.  DEC.  343,  COOK  v.  BECKIiEY,  2  N.  J.  L,.  169  . 

Evidence  In  mitigation  of  damages. 

Cited  in  Buford  v.  M*Luny,  1  Nott  &  M'C.  268,  holding  that  defendant  may 
show  plaintiff's  general  bad  character  in  mitigation  of  damages;  Sayre  v.  Sayre^ 
26  N.  J.  L.  235,  holding  evidence  of  plaintiff's  bad  character  admissible  in  action 
of  slander  in  mitigation  of  damages  to  show  animus  with  which  words  were 
spoken. 

Cited  in  reference  notes  in  3  A.  D.  701,  on  evidence  in  mitigation  of  damage 
in  slander;  24  A.  D.  105,  on  admissibility  of  genera]  reports  of  similar  nature  to 
charge  in  slander ;  36  A.  D.  569,  on  evidence  of  prior  reports  of  similar  nature  as 
mitigation  of  damages  in  slander;  2  A.  D.  303,  on  effect  of  giving  source  of 
slander  at  time  of  circulating  it. 

Cited  in  notes  in  13  A.  D.  500,  on  admissibility  of  proof  of  plaintiff's  general 
bad  reputation  to  mitigate  damages  for  slander;  10  A.  D.  162,  on  evidence  of 
character  or  reputation  in  mitigation  of  damages;  55  A.  S.  R.  611,  on  right  to 
prove  other  origin  of  defamatory  charge,  in  mitigation  of  damages. 

Distinguished  in  Hoboken  Printing  &  Pub.  Co.  v.  Kahn,  58  N.  J.  L.  359, 
56  A.  S.  R.  609,  33  Atl.  382,  1060  (dissenting  opinion),  on  admissibility  of 
plaintiff's  character  where  words  were  not  stated  as  rumor. 

Questioned  in  M'Coy  v.  Crawford,  Tappan  (Ohio)  277,  holding  fact  that 
words  spoken  by  defendant  were  currently  reported  oonceming  the  plaintiff  in 
neighborhood  not  admissible  in  mitigation  of  damages. 

2  AM.  DEC.  354,  liOT  v.  THOMAS,  2  N.  J.  li.  407. 
Covenants  running  with  the  land. 

Cited  in  reference  notes  in  36  A.  D.  94,  on  what  covenants  run  with  land; 
49  A.  D.  444,  on  covenants  of  seisin  running  with  land;  44  A.  D.  634,  on  cov- 
enants of  seisin  and  right  to  convey  as  mere  personal  covenants  that  cannot 
be  assigned. 

Cited  in  notes  in  82  A.  S.  K.  685,  on  covenants  of  seisin  and  right  to  convey 
running  with  the  land;  47  A.  D.  571,  on  covenants  for  seisin  as  personal  cov> 
enant. 
Who  may  sue  on  covenant  of  seisin. 

Cited  in  Chapman  v.  Holmes,  10  N.  J.  L.  20,  holding  that  the  right  of  action  for 
breach  of  covenant  of  seisin  does  not  pass  with  the  land. 
Accrual  of  right  of  action  on  covenants  for  title. 

Cited  in  Garrison  v.  Sandford,  12  N.  J.  L.  261,  holding  that  a  right  of  action 
accrues  on  covenant  against  encumbrances  when  made  the  premises  are  in  fact 
encumbered;  Carter  v.  Denman,  23  N.  J.  L.  260,  holding  that  if  at  the  date  of 
the  deed  the  grantor  is  not  lawfully  seized  or  has  not  good  right  to  convey  or  if 
the  land  is  not  free  from  encumbrance  the  covenant  is  broken  and  is  at  once 
actionable;  Andrews  v.  Hue,  34  N.  J.  L.  402,  holding  that  a  covenant  as  to 
quantity  of  land  is  broken  as  soon  as  made. 

Cited  in  reference  notes  in  8  A.  D.  282;  19  A.  D.  151;  60  A.  D.  766,— 
on  what  constitutes  breach  of  covenant  of  seisin;  79  A.  D.  115,  on  necessity 
for  eviction  to  sustain  action  or  covenant  of  seisin. 
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Cited  in  note  in  125  A.  S.  R.  447,  as  to  when  breach  of  covenant  of  seisin 
occurs. 
Kstoppel  to  sue  on  covenants. 

Cited  in  Randall  v.  Lower,  98  Ind.  255,  holding  that  the  covenants  in  the 
mortgage  will  not  estop  the  mortgagor  from  suing  on  the  covenants  of  the  deed 
from  mortgagee. 

2  AM.  DEC.  358,  HARE  v.  FURY,  3  YEATES,  18. 
Right  of  common  tenant  to  mesne  profits  after  ejectment. 

Cited  in  Lane  v.  Harrold,  72  Pa.  207,  30  Phila.  Leg.  Int.  28;  Carpentier  v. 
Mitchell,  29  Cal.  330;  Tongue  v.  Nutwell,  31  Md.  302;  Critchfield  v.  Humbert, 
39  Pa.  427,  80  A.  D.  533, — holding  that  a  tenant  in  common  may  maintain 
trespass  against  a  cotenant  for  mesne  profits  after  a  recovery  in  ejectment; 
Norris  v.  Gould,  17  Phila.  318,  41  Phila.  Leg.  Int.  377,  15  W.  N.  C.  187,  holding 
that  where  there  has  been  a  recovery  in  ejectment  by  the  tenant  in  common  he 
may  thereafter  maintain  trespass  for  his  share  of  the  rents  and  profits;  Cham- 
bers V.  Lapsley,  7  Pa.  24,  holding  that  the  right  of  one  tenant  in  common  to  re- 
cover mesne  profits  from  another  by  whom  he  was  ousted  and  against  whom 
he  recovered  in  ejectment  may  be  defeated  by  undue  delay  in  taking  out  wrii 
of  possession;  Kille  v.  Ege,  82  Pa.  102,  3  W.  N.  C.  443,  33  Phila.  Leg.  Int.  437, 
holding  that  a  recovery  in  ejectment  is  conclusive  of  the  plaintiff's  right  to  recover 
mesne  profits  only  from  time  actions  was  commenced  down  to  the  execution  of  the 
habere  facias;  Sopp  v.  Winpenny,  68  Pa.  78,  3  Legal  Gaz.  199,  holding  that 
in  an  action  for  mesne  profits  the  ejected  party  may  show  when  his  possession 
actually  ceased. 

Cited  in  reference  notes  in  24  A.  S.  R.  374,  on  rule  of  damages  in  eject 
ment;  38  A.  D.  754,  on  right  to  action  for  mesne  profits  after  recovery  in  eject* 
ment. 

Cited  in  note  in  28  L.R.A.  858,  859,  on  liability  of  cotenant  to  account  for 
mesne  profits. 
lilmitatlon  on  recovery  of  mesne  profits. 

Cited  in  Huston  v.  Wickersham,  2  Watts  &  S.  308;  Hill  v.  Meyers,  46  Pa. 
15, — holding  that  a  recovery  for  mesne  profits  is  limited  to  what  had  accrued 
within  six  years  previous  to  commencement  of  action;  Dawson  v.  !M'Gill,  4 
Whart.  230,  to  the  same  point. 

2  AM.  DEC.  360,  NORRIS  v.  INSURANCE  CO.  OF  N.  A.  3  YEATES,  84. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  43  A.  D.  431,  on  parol  evidence  to  vary  written 
agreement;   41   A.  D.   518,  on  admissibility  of  evidence  to  restrain  or  control 
policy;   86  A.  D.  371,  on  admissibility  of  parol  evidence  to  control  or  modify 
contract  of  insurance. 
Application  as  part  of  Insurance  contract. 

Cited  in  notes  in  30  A.  D.  124,  on  application  for  insurance  as  part  of  policy ; 
23  A.  D.  469,  on  explanation  of  policy  by  reference  to  written  application  for 
insurance. 
Reformation  of  policy. 

Cited  in  note  in  13  E.  R.  C.  490,  on  reformation  of  insurance  policy. 
Effect  of  custom  or  usage. 

Cited  in  reference  notes  in  45  A.  D.  362,  on  usage  and  custom  with  regard 
to  marine  insurance;  45  A.  D.  773,  on  duty  of  insurer  to  inform  himself  on*a 
general  custom  of  trade. 
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Cited  in  note  in  11  A.  S.  R.  633,  on  admissibility  of  evidence  of  custom  or 
usage  to  explain  technical  expressions   in  contract  or   to  disclose  intention  of 
parties. 
Right  to  open  and  clpse. 

Cited  in  note  in  61  L.R.A.  545,  on  extent  and  character  of  admission  express- 
ly made  and  its  effect  on  right  to  open  and  close. 

2  AM.  DEC.  366,  RESPUBIiICA  v.  DAVIS,  3  YBATES,  128. 
Admissions  of  principal  to  bind  surety. 

Cited  in  Bondurant  v.  Bank  of  State,  7  Ala.  830,  to  the  proposition  that  the 
admissions  of  a  principal  made  at  any  time  are  eyidence  against  his  surety; 
Hotchkiss  v.  Lyon,  2  Blackf.  222,  holding  in  an  action  on  a  covenant  to 
be  responsible  for  the  conduct  of  a  partner  for  a  certain  time,  the  admissions  of 
such  partner  made  after  the  expiration  of  the  stipulated  time  is  inadmissible 
as  evidence  against  the  surety. 

Cited  in  reference  notes  in  12  A.  D.  648,  on  effect  of  admissions  by  principal 
as  against  surety;   17  A.  D.  676,  on  admissibility  against  surety  of  confessions 
of  principal. 
—  Judgment  against  principal  as  evidence  against  surety. 

Cited  in  Nicholson  v.  Carr,  3  Blackf.  104,  holding  that  a  judgment  against 
an  executor  is  not  evidence  against  the  administrator  of  the  surety  when  sued 
as  such  on  the  intestate's  bond;  Charleston  Dist.  v.  Condy,  2  Hill,  L.  313,  hold- 
ing that  a  judgment  against  an  administrator  is  not  conclusive  in  an  action  against 
the  surety;  Brown  v.  Chancy,  1  Ga.  410,  holding  that  a  judgment  against  a 
maker  of  a  note  is  not  conclusive  evidence  against  the  indorser  where  no  no- 
tice is  given  to  the  indorser  of  the  first  action. 

Cited  in  note  in  83  A.  D.  382,  on  conclusiveness  of  judgment  against  prin- 
cipal or  sureties  on  bonds  given  in  judicial  proceedings. 

Distinguished  in  Drummond  v.  Prestman,  12  Wheat.  616,  6  L.  ed.  712,  holding 
that  the  record  of  a  confession  of  judgment  by  the  principal  is  admissible  in 
evidence  to  charge  a  guarantor  under  his  letter  of  guaranty;  M'Broom  v.  The 
Governor,  4  Port.  (Ala.)  00,  holding  that  a  judgment  against  the  principal  is 
conclusive  as  against  the  sureties  where  they  are  given  notice  of  the  pendency  of 
the  suit. 
Admissibility  of  declarations  or  admissions. 

Cited  in  Mahaska   County  v.   Ingalls,   16   Iowa,  81,  to  the   proposition   that 
verbal  admissions  against  interest  where  the  declarant  is  dead  are  admissible 
in  actions  between  third  parties. 
Publication  of  libel. 

Cited  in  reference  note  in  52  A.  D.  770,  on  what  constitutes  publication  of 
libel. 

Cited  in  note  in  86  A.  D.  92,  on  proof  of  publication  of  libel, 

2  AM.  DEC.  868,  SIMON  v.  BROWN,  8  YEATES,  186. 
EfTcct  of  recording  deed  not  eligible  to. record. 

Cited  in  Roode  v.  State,  5  Neb.  174,  26  A.  R.  475,  holding  that  the  statute  in 
respect  to  execution,  acknowledgment,  and  registration  must  be  strictly  followed; 
Heister  v.  Fortner,  2  Binn.  40,  4  A.  D.  417,  holding  that  a  deed  defectively 
proved  or  acknowledged  though  recorded  in  the  proper  county  is  not  construct- 
ive notice  to  a  subsequent  purchaser;  Kerns  v.  Swope,  2  Watts,  76,  holding 
that  a  registration  of  a  conveyance  without  authority  of  law  is  no  notice  to 
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subsequent  purchasers;  Friedley  v.  Hamilton,  17  Serg.  &  R.  70,  17  A.  D.  638, 
holding  that  an  unrecorded  defeasance  to  a  deed  is  to  be  considered  as  an  un- 
recorded mortgage;  Bolton  v.  Johns,  5  Pa.  145,  47  A.  D.  404,  holding  that  a 
lien  which  is  a  nullity  though  filed  is  not  notice;  Stewart  v.  Dampman,  4  Pa. 
Super.  Ct.  540,  holding  that  the  registry  of  a  mortgage  the  acknowledgment  to 
which  is  defective,  is  a  nullity  which  a  purchaser  is  not  bound  to  notice. 

Cited  in  reference  notes  in  42  A.  D.  202,  on  effect  of  defective  acknowledg- 
ments; 47  A.  D.  735,  on  deeds  recorded  without  proper  probate  as  notice. 

Cited  in  note  in  15  A.  D.  534,  on  defective  acknowledgments. 
Common  seal  on  official  deed. 

Cited  in  Huston  v.  Foster,  1  Watts,  477,  to  the  fact  that  the  common  seal  of 
the  county  commissioners  has  sometimes  been  used  though  a  deed  thus  executed 
is  void. 

2  AM.  DEC.  369,  TURBETT  v.  TURBETT,  8  YEATES,   187. 
Construction  of  wills  as  whole. 

Cited  in  Re  Barr,  2  Pa.  St.  428,  46  A.  D.  608;  Schott  v.  Schott,  9  Phila.  266, 
29  Phila.  Leg.  Int.  404,  4  Phila.  Leg.  Gaz.  404, — holding  that  every  sentence  of 
a  will  must  be  considered  in  forming  a  judicial  opinion  upon  it;  App  v.  United 
Lutheran  &  German  Reformed  Congregation,  6  Pa.  201,  holding  that  the  intention 
of  the  testator  is  to  be  collected  from  the  words  of  the  will;  Campbell  v.  M'Donald, 
10  Watts,  179,  holding  that  the  intention  of  the  testator  as  disclosed  by  the  words 
of  the  will  all  taken  together  is  to  be  carried  into  effect  unless  found  to  be  con- 
trary to  some  rule  of  law;  Schott 's  Estate,  78  Pa.  40,  holding  that  a  general 
intent  ascertained  will  govern  over  a  particular  apparently  inconsistent  intent; 
Fletcher  v.  Hoblitzell,  209  Pa.  337,  58  Atl.  672,  holding  that  the  intention  of  a 
testator  is  to  be  gathered  from  the  whole  will  and  not  from  a  few  of  the  many 
clauses  in  it;  Kent  v.  Armstrong,  6  N.  J.  Eq.  637,  holding  that  a  court  in  con- 
struing a  will  have  no  authority  to  strike  out  words  which  are  a  part  of  the 
will. 

Cited  in  reference  notes  in  55  A.  S.  R.  309,  on  construction  of  will;  45  A.  D. 
610,  on  intention  of  testator  as  controlling  construction  of  will;  45  A.  D.  719, 
on  admissibility  of  extrinsic  evidence  as  to  intention  of  testator;  39  A.  D.  682, 
on  ascertainment  of  testator's  intent  in  construing  will. 
—  Of  word  "estate**  as  description  of  property. 

Cited  in  Thornton  v.  Mulquinne,  12  Iowa,  549,  79  A.  D.  548;  Schropp  v.  Schaef- 
fer,  2  Pa.  Dist.  R.  362;  Lewis's  Appeal,  108  Pa.  133,  42  Phila.  Leg.  Int.  336,— 
holding  that  the  word  estate  in  a  will  is  broad  enough  to  carry  everything  unless 
restrained  by  particular  expressions. 

Cited  in  reference  note  in  103  A.  S.  R.  476,  on  property  passing  under  word 
"estate." 

Cited  in  note  in  10  E.  R.  C.  687,  on  what  is  comprehended  in  term  "estate"  in 
reference  to  property  of  testator. 

2  AM.  DEC.  373,  JORDAN  v.  MEREDITH,  3  YEATES,  318. 
Custom  or  usage  as  affecting  contracts. 

Cited  in  Bench  v.  Pennsylvania  R.  Co.  15  Pa.  Dist.  R.  50,  9  Del.  Co.  Rep.  401, 
22  Lane.  L.  Rev.  65,  9  Northampton  Co.  Rep.  369,  holding  that  a  custom  must 
be  reasonable  or  it  will  not  be  enforced:  Sif^sworth  v.  Mclntyre,  18  111.  126, 
holding  a  usage  to  be  admissible  must  not  be  unreasonable  and  bad;  Coxe  v. 
Heisley,  19  Pa.  243,  holding  that  a  custom  cannot  be  received  to  defeat  the  es- 
sential terms  of  a  contract;  Wadley  v.  Davis,  63  Barb.  500,  holding  that  a  cus- 
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torn  of  a  person  employed  to  cut  staves  to  reject  all  bolts  which  he  believes 
unfit  for  staves  could  not  be  sustained  being  against  public  policy;  Sturgis  v. 
Cary,  2  Curt.  C.  C.  382,  Fed.  Cas.  No.  13,573,  holding  that  a  usage  not  to  indemnify 
a  shipowner  for  contributions  paid  by  him  cannot  be  sustained  as  being  reason- 
able; Strong  V.  Grand  Trunk  R.  Co.  15  Mich.  206,  93  A.  D.  184,  holding  a  custom 
between  carriers  to  deduct  from  freight  charges  any  deficiency  in  quantity  of 
goods  and  treating  the  bill  of  lading  as  conclusive  was  unreasonable. 

•Cited  in  reference  notes  in  20  A.  D.  433,  on  usage  of  trade;  35  A.  D.  271,  on 
what  constitutes  usage;  30  A.  D.  584,  on  nature  and  validity  of  usages;  26  A. 
D.  684,  on  admissibility  of  evidence  of  usage;  13  A.  D.  288,  on  effect  of  usage 
to  show  authorization  of  cashier's  indorsement  of  note  belonging  to  bank;  55 
A.  D.  172,  on  overruling  of  particular  custom  against  natural  reason. 

Cited  in  notes  in  25  A.  D.  372,  on  admissibility  of  evidence  of  usage;  42  A.  R. 
680,  on  parol  evidence  of  custom  to  explain  contract;   11  A.  D.  647,  on  usage 
to  control  liability  of  carrier;    14  E.  R.  C.  673,  on  proof  of  usage  to  explain 
meaning  of  instrument  or  contract. 
»  Usage  of  plasterers  in  measiiriiii:  wall  space. 

Cited  in  note  in  8  E.  R.  C.  335,  on  custom  to  include  one  half  of  window  space 
in  measurement  of  plastering. 

Distinguished  in  Walls  v.  Bailey,  49  N.  Y.  464,  10  A.  R.  407,  holding  a  usage 
of  plasterers  to  charge  for  full  surface  of  the  walls  without  deducting  for  base- 
boards or  openings,  for  doors  or  windows,  to  be  admissible. 
Harmless  error. 

Cited  in  Com.  Use  of  Huston  v.  Mateer,  16  Serg.  &  R.  416,  holding  that  to 
warrant  a  new  trial  jon  appeal  the  court  must  be  satisfied  that  injustice  has  been 
done  or  some  plain  mistake  committed;  Bartolet  v.  Faust,  5  Phila.  316,  20  Phila. 
Leg.  Int.  92,  holding  that  a  new  trial  is  to  be  granted  when  it  will  tend  to  the 
advancement  of  justice. 
—  Waiver  of  error.. 

Cited  in  Koenig  v.  Bauer,  1  Brewst.  (Pa.)  304,  holding  that  a  new  trial  will 
not  be  granted  because  of  irregularities  in  the  impaneling  of  a  jury  where  such 
is  discovered  during  trial  but  no  objection  is  made. 

2  AM.  DEC.  375,  CROUSILLAT  v.  BALIi,  8  YEATES,  3r75. 
Marine  protest  aa  evidence. 

Cited  in  reference  notes  in  5  A.  D.  421,  on  admissibility  of  marine  protest; 
38  A.  D.  761,  55  A.  D.  696, — on  marine  protest  as  evidence;   13  A.  D.  735,  on 
protest  of  master  as  evidence  on  trial  of  action  on  policy  on  vessel;  2  A.  D.  402, 
on  admissibility  in  evidence  of  marine  protest  of  captain  and  master. 
Ltiabilitles  of  o^vncrs  of  cargo  for  acts  of  general  agent. 

Cited  in  Phoenix  Ins.  Co.  v.  Pratt,  2  Binn.  308,  holding  that  owners  of  a 
cargo  are  affected  by  the  conduct  of  their  general  agent  or  supercargo  not  only 
civilly  but  penally  the  amount  of  their  property  on  board. 
Conclusiveness  of  Judgment  or  verdict. 

Cited  in  Loew  v.  Stocker,  61  Pa.  347,  26  Phila.  Leg.  Int.  340,  holding  that  a 
court  as  confined  to  facts  found  in  a  special  verdict  and  cannot  supply  the  want 
thereof,  by  any  argument  or  implication  from  what  is  expressly  found. 

Cited  in  reference  note  in  48  A.  D.  591,  on  conclusiveness  of  decree  in  admiralty. 
Elements  of  marine  barratry. 

Cited  in  Messonier  v.  Union  Ins.  Co.  1  Nott  &  M*C.  155,  holding  that  to 
constitute  barratry,  the  act  must  be  done  with  fraudulent  intent,  and  operate  to 
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the  injury  of  owner  or  benefit  of  mariner;  Cook  v.  Commercial  Ins.  Co.  11  Johns. 
40,  6  A.  D.  353,  holding  that  barratry  may  be  committed  by  the  master  of  a  ship 
in  respect  to  the  cargo  though  the  owner  of  the  cargo  is  the  same  as  the  owner  of 
the  ship. 

Cited  in  reference  notes  in  7  A.  D.  182;  13  A.  D.  360, — on  barratry. 

Cited  in  note  in  14  £.  R.  C.  358,  on  unlawful  and  intentional  act  of  master  as 
barratry. 

2  AM.  DEC.  S81,  RESPUBIilCA  v.  NE^-EIiL,   S  YEATES,  407. 
Averments  as  to  oath  in  Indictment  for  perjary. 

Cited  in  State  v.  Newton,  1  G.  Greene,  160,  48  A.  D.  367,  holding  that  an  in- 
dictment showing  a  general  authority  in  a  party  to  administer  the  oath  is  all 
that  is  required;  People  v.  Robertson,  3  Wheeler,  C.  C.  180,  holding  that  in  an 
indictment  for  felony  a  charge  of  an  oath  is  a  charge  that  it  was  taken  in  a 
judicial  proceeding. 

Cited  in  reference  notes  in  48  A.  D.  703;  56  A.  D.  160, — on  what  indictment  for 
perjury  must  allege;  17  A.  D.  575,  on  sufficiency  of  indictment  for  perjury. 

Cited  in  notes  in  124  A.  S.  R.  665,  on  sufficiency  of  allegation  of  administra- 
tion of  oath  in  indictment  for  perjury;  85  A.  D.  495,  on  averring  that  defend- 
ant swore  under  oath  in  perjury;  85  A.  D.  495,  on  alleging  falsity  in  indictment 
for  perjury. 

What  is  judicial  proceeding  sustaining  perjury  charge. 

Cited  in  Andrews  v.  Page,  2  Heisk.  634,  holding  that  a  proceeding  before  one 
in  any  way  intrusted  with  the  administration  of  justice  in  respect  to  any  matter 
regularly  before  him  is  a  judicial  proceeding  on  which  an  indictment  for  per- 
jury may  be  based. 
Indictment  for  common-law  crime  concluding  ''against  statutes." 

Cited  in  Com.  v.  Ray,  14  Pa.  Super.  Ct.  376,  holding  that  an  indictment  stating 
an  ofTense  at  the  common  law  will  be  held  good  though  it  does  not  charge  a 
statutory  offense;  Maloney  v.  People,  132  111.  App.  184,  holding  that  if  an  indict- 
ment conclude  in  a  manner  such  as  to  charge  a  common-law  ofTense,  judgment 
will  be  given  for  the  common-law  ofTense,  though  the  indictment  does  not  conclude 
as  provided  by  statute. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  form  of  indictment  charging  statu- 
tory ofTense;  36  A.  D.  240,  on  indictment  concluding  "against  the  form  of  the 
statute  '/*  94  A.  D.  253,  as  to  when  indictment  for  statutory  ofTense  must  conclude 
^'against  form  of  statute." 

2  AM.  DEC.  388,  RESPrBICA  v.  PASSMORE,  3  YEATES,  441. 
Publications  constituting  contempt  of  court. 

Cited  in  Re  Hughes,  8  N.  M.  226,  43  Pac.  692,  holding  that  a  publication  scan- 
dalizing a  court,  and  intending  to  unduly  influence  and  overawe  its  deliberations 
in  causes  pending  are  contempt;  State  v.  Frew,  24  W.  Va.  416,  49  A.  R.  257, 
holding  that  a  publication  charging  three  of  the  four  judges  before  whom  a 
case  was  pending,  with  agreeing  to  uphold  the  action  of  a  political  caucus  pend- 
ing for  political  purposes  is  contempt;  Territory  v.  Murray,  7  Mont.  251,  15  Pac. 
145,  holding  that  it  was  contempt  to  falsely  represent  that  a  bet  had  been  made 
that  a  court  would  be  wrongly  influenced  in  its  decision;  People  v.  Wilson,  64 
111.  195,  16  A.  R.  528,  maintaining  that  a  publication  concerning  a  case  pending 
in  court  which  tends  to  prejudice  public  concerning  it  and  to  corrupt  the  ad- 
ministration of  justice  or  which  reflects  on  the  tribunal  or  its  proceedings  is 
punishable  by  contempt;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R. 
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624,  76  S.  W.  79,  holding  that  freedom  of  the  press  will  not  protect  the  publica- 
tion of  falsehoods  concerning  public  officials  which  impute  to  them  corruption. 

Cited  in  reference  notes  in  42  A.  D.  162,  on  what  is  contempt  of  court;  97  A.  D. 
629,  on  contempt  by  publishing  article  in  newspaper  commenting  upon  cause 
pending  in  court. 

Cited  in  notes  in  98  A.  D.  416,  on  power  of  court  to  prevent  publication  of 
evidence  or  proceedings;   97  A.   D.  630,  on   publications  in  newspapers  as   con- 
tempts; 60  A.  S.  R.  574,  on  contempts  of  court  by  libelous  newspaper  publica- 
tions. 
Power  to  punish  for  contempt. 

Cited  in  reference  note  in  11  A.  S.  R.  214,  on  judicial  power  to  punish  for 
,  contempt.  • 

Cited  in  note  in  2  A.  S.  R.  848,  on  what  courts  may  exercise  summary  juris* 
diction  for  contempt. 

2  AM.  DEC.  892,  HERSH  v.  RINGWALT,  3  YEATES,  508. 
Repetition  of  rumor  as  slander. 

Cited  in  Runkle  v.  Meyer,  3  Yeates,  618,  2  A.  D.  393,  holding  that  the  in8er^ 
ing  of  the  name  of  the  author  may  go  in  mitigation  of  damages  in  an  action  for 
libel  against  a  printer. 

Cited  in  reference  notes  in  28  A.  S.  R.  245,  on  liability  for  repeating  slander; 
66  A.  D.  348,  on  liability  for  repetition  of  slander  already  in  circulation. 
Variance  as  to  slanderous  words. 

Cited  in  Scott  v.  McKinnish,  16  Ala.  662,  holding  that  in  an  action  of  slander 
it  is  not  necessary  to  prove  the  identical  words  charged  but  proof  of  words  sub- 
stantially the  same  is  sufficient;  Kerr  v.  Atticks,  20  Pa.  Co.  Ct.  233,  holding 
that  the  charge  is  proved  though  the  w^ords  charged  and  proved  are  not  precisely 
the  same  but  diiTer  in  no  essential  particular;  Long  v.  Fleming,  2  Miles  (Pa.) 
104,  holding  proof  of  the  substance  of  the  words  laid  is  sufficient  but  the  sense 
and  manner  of  speaking  must  be  the  same. 

Cited  in  reference  notes  in  53  A.»S.  R.  406,  on  variance  of  proof  in  slander; 
27  A.  D.  638,  on  proof  of  slanderous  statement;  27  A.  D.  767,  on  proof  of  al- 
leged slanderous  words;  92  A.  D.  162,  on  necessity  of  proving  substance  only  of 
words  laid  in  declaration  in  action  for  slander. 

Cited  in  notes  in  12  A.  D.  247,  on  variance  in  slander;  9  E.  R.  C.  96,  on  neces- 
sity for  setting  out  in   pleadings  and  proof  of  the  actual  words   in   libel  and 
slander. 
Necessity  of  alleging  special  damages. 

Cited  in  note  in  8  E.  R.  C.  404,  on  necessity  for  allegin;;:  special  damages  in 
action  for  libel  and  slander. 

2  AM.  DEC.  393,  RUNKLE  v.  3fEYER,  8  YEATES,  518. 
What  constitutes  libel. 

Cited  in  Barr  v.  Moore,  87  Pa.  385,  30  A.  R.  367,  36  Phila.  Leg.  Int.  56, 
6  W.  N.  C.  273,  holding  that  a  libel  may  be  defined  to  be  any  malicious  publica- 
tion, written,  printed,  or  painted  which  by  words  or  signs  tend  to  expose  a 
person  to  contempt,  ridicule,  hatred,  or  degradation  of  character;  Tillson  v.  Rob- 
bins,  68  Me.  295,  28  A.  R.  60,  holding  that  statements  written  or  printed  may  be 
actionable  though  such  a  verbal  slander  would  not  be  actionable  without  proof  of 
special  damage. 

Cited  in  note  in  32  L.R.A.  831,  on  constitutional  freedom  of  speech  and  of  the 
press,  as  applied  to  libels. 


Digitized  by 


Google 


191  NOTES  ON  AMERICAN  DECISIONS.  [388-400 

—  Pabllcation  of  reports  or  statements  credited  to  another. 

Cited  in  Perret  v.  New  Orleans  Times  Newspaper,  25  La.  Ann.  170,  holding 
that  in  an  action  of  lihel  against  a  printer  of  a  newspaper  the  fact  that  it  was 
published  at  the  instance  of  a  person  whose  name  was  given  at  the  time  is  not 
a  defense  but  may  go  in  mitigation  of  damages;  Oles  v.  Pittsburgh  Times,  38 
W.  N.  C.  461,  2  Pa.  Supei.  Ct.  130,  27  Pittsb.  L.  J.  N.  S.  59,  holding  that  the 
fact  that  somebody  told  the  defendant  that  the  statement  was  true  is  no  de- 
fense to  a  libel;  Meyrose  v.  Adams,  12  Mo.  App.  329.  holding  it  actionable  to 
libel  a  patentee's  licensee  by  saying  that  notice  of  revocation  of  the  license  had 
been  given;  Kinyon  v.  Palmer,  18  Iowa,  377,  on  what  is  proper  evidence  in  defense 
to  an  action  for  libel. 

2  AM.  DEC.  896,  HARTLEY  v.  M'ANULTY,  4  YEATES,  95. 
Parol  explanation  of  consideration  of  deed. 

Cited  in  Frink  v.  Green,  5  Barb.  465,  holding  that  parol  evidence  is  admis- 
sible to  show  the  actual  consideration  of  a  deed  or  written  contract ;  Cox  v.  Henry, 
3?  Pa.  18,  holding  that  if  a  deed  does  not  state  the  true  consideration  paid  the 
amount  may  be  shown;  How  v.  Kemball,  2  McLean,  103,  Fed.  Cas.  No.  6,748, 
holding  that  where  a  deed  upon  its  face  expresses  no  consideration  one  may  be 
proved  by  parol. 

Cited  in  note  in  14  E.  R.  C.  761,  on  parol  proof  as  to  considiTation. 
Validity  of  voluntary  conveyances  between  parties. 

Cited  in  Anderson  v.  Roberts,  18  Johns.  516,  9  A.  D.  235,  holding  that  a  con- 
veyance fraudulent  as  to  creditors  is  voidable  only  at  the  instance  of  the  party 
aggrieved;  Evans  v.  Dravo,  24  Pa.  62,  62  A.  D.  359,  holding  a  conveyance  to  de- 
fraud creditors  is  good  as  between  the  immediate  parties:  Curry  v.  Brockway, 
12  Daly,  17,  holding  that  it  is  the  policy  of  the  law  to  leave  parties  to  a  fraudulent 
conveyance  in  the  position  in  which  they  have  voluntarily  placed  themselves; 
Buehler  v.  Gloninger,  2  Watts,  226,  holding  under  Stat.  13  Eliz.  a  deed  void  as 
to  creditors  is  good  as  against  the  party  himself,  his  executors  or  administrators ; 
Parrott  v.  Baker,  82  Ga.  364,  9  8.  E.  1068,  holding  that  land  conveyed  in  fraud 
of  creditors  is  subject  to  the  debts  of  the  vendee  as  between  the  parties;  United 
States  Bank  v.  Burke,  4  Blackf.  141,  holding  where  a  conveyance  was  set  aside 
at  the  instance  of  creditors  and  sold  to  pay  the  debts,  neither  the  administrator 
of  the  estate  nor  the  probate  court  has  any  control  over  the  proceeds  of  the  sale. 

Cited  in  notes  in  3  A.  S.  R.  728,  on  validity  as  between  parties  of  transactions 
in  fraud  of  creditors;  15  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to 
avoid  his  act. 

2  AM.  DEC.  400,  BROWN  v.  GIRARD,   4  YEATES,   115. 
Protest  of  master  of  vessel  as  evidence. 

Cited  in  Cheriot  v.  Foussat,  3  Binn.  220,  maintaining  that  the  protest  of  a 
master  of  a  ship  is  evidence  on  a  question  in  respect  to  vessel. 

Cited  in  reference  notes  in  5  A.  D.  421,  on  admissibility  of  marine  protest; 
38  A.  D.  751;  55  A.  D.  696, — on  marine  protest  as  evidence:   13  A.  D.  735,  on 
protest  of  master  as  evidence  on  trial  of  action  on  policy  on  vessel. 
What  constitutes  notice. 

Cited  in  Richardson  v.  Shelby,  3  Okla.  68,  41  Pac.  378,  holding  that  registry 
of  chattel  mortgage  will  be  treated  as  nullity  unless  in  compliance  with   law, 
and  the  mortgage  such  as  is  authorized  to  be  recorded. 
Deviation  as  defense  in  marine  insurance. 

Cited  in  Natchez  Ins.  Co.  v.  Stanton,  2  ^medes  &  M.  340,  41  A.  D.  592,  as  a 
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case  in  which  a  deviation  from  the  contract  of  insurance  was  set  up  as  a  de- 
fense. 
Sea^vorthiness. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  58  A.  D.  674,  on 
seaworthiness  in  connection  with  marine  insurance. 

2  AM.  DEC.  402,  RESP€BLICA  v.  DENNIE,  4  YEATES,  267. 
What  is  actionable. 

Cited  in  reference  notes  in  31  A.  D.  780,  on  what  is  libel;  31  A.  D.  224,  on 
privileged  communications;  66  A.  D.  486,  on  what  are  privileged  communica- 
tions; 76  A.  D.  282,  as  to  when  publications  concerning  public  officers  are  libel- 
ous; 37  A.  D.  36,  on  libel  by  publications  concerning  public  officials. 

Cited  in  notes  in  21  A.  D.  114,  on  what  is  libel;  32  L.R.A.  831,  on  constitu- 
tional freedom  of  speech  and  of  the  press,  as  applied  to  libels;  32  L.R.A.  832, 
on  prevention  of  speech  or  publication  as  interference  with  constitutional  free- 
dom of  speech  and  of  the  press;  9  E.  R.  C.  193,  on  truth  of  statements  as  de- 
fense to  action  for  libel  or  slander. 
Qualifications  of  Jnrors. 

Cited  in  United  States  v.  Blodgett,  35  Ga.  336,  Fed.  Cas.  No.  18,312,  holding 
that  a  court  may  require  the  jurors  collectively  or  singly  to  declare  if 
they  know  any  impediment  to  their  serving  or  if  they  are  obnoxious  to  a  par- 
ticular objection  which  may  have  been  suggested;  Bracken  v.  Preston,  1  Pinney 
(Wis.)  365,  Burnett  (Wis.)  220,  holding  that  statutory  authority  the  court  or 
justice  has  no  right  to  require  jurors  to  be  sworn  to  answer  questions  whether 
they  have  declared  opinions  in  the  case;  State  v.  Hoyt,  47  Conn.  518,  36  A.  R.  89, 
to  the  proposition  that  at  the  common  law  jurors  cannot  be  inquired  of  as  to 
their  adverse  opinions  to  the  prisoner  in  order  to  found  a  challenge,  but  the  facts 
must  be  proved  by  extrinsic  evidence. 

Disapproved  in  State  v.  Madoil,  12  Fla.  151,  holding  that  in  prosecution  for 
felony  a  juror  may  be  interrogated  by  the  court  at  the  suggestion  of  the  accused 
as  to  whether  he  has  made  up  and  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused. 

2  AM.  DEC.  407,  GEISS  v.  ODENHEIMER,  4  YEATES,  278. 
Parol  evidence  as  to  date  of  instrument. 

Cited  in  Crossen  v.  Oliver,  37  Or.  614,  61  Pac.  885,  holding  that  the  date  of  the 
actual  delivery  of  the  deed  may  be  proven  aliunde. 

Distinguished  in  Kenner  v.  Their  Creditors,  8  Mart.  N.  S.  36,  holding  parol  evi- 
dence admissible  date  of  undated  acceptance. 
Time  for  recording  deed. 

Cited  in  Jaques  v.  Weeks,  7  Watts,  261,  holding  that  deeds  founded  upon  ab- 
solute sales  of  land  are  not  considered  as  embraced  within  the  provisions  of  the 
registry  act  of  1715. 

2  AM.  DEC.  408,  SHERMAN  v.  DILiIi,  4  YEATES,  205. 
Deed  or  contract  to  convey. 

Cited  in  Bortz  v.  Bortz,  48  Pa.  382,  86  A.  D.  603,  22  Phila.  Leg.  Int.  309; 
Ogden  V.  Brown,  33  Pa.  247, — holding  that  whether  an  instrument  shall  be  held 
a  conveyance  or  only  an  agreement  for  a  conveyance  depends  on  the  intention  of 
the  parties  as  gathered  from  the  whole  contract;  Williams  v.  Bentley,  27  Pa. 
294,  holding  that  the  strongest  words  of  conveyance  in  the  present  tense  will  not 
pass  the  estate,  if  other  parts  of  the  instrument  show  that  this  was  not  the 
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intention  of  the  parties;  Bassett  v.  Budlong,  77  Mich.  338,  18  A.  S.  R.  404,  43 
N.  W.  984,  holding  that  the  court  must  carry  out  the  intention  of  the  parties 
as  expressed  in  the  deed;  Rhoades's  Estate,  3  Rawle,  420,  to  point  that  if  inten- 
tion that  estate  shall  pass  is  clear,  courts  will  construe  deed  in  support  of 
such  intention  different  from  formal  nature  of  deed. 

Cited  in  note  in  48  A.  D.  47,  as  to  when  words  of  present  grant  do  not  convey 
title. 

2  AM.  DEC.  411,  ENGLES  v.  BRUINGTON,  4  YEATES,  845. 
Proof  of  handwriting  of  subscribing  witnesses  of  will  or  deed. 

Cited  in  Hays  v.  Harden,  6  Pa.  409,  holding  that  proof  of  the  handwriting 
of  a  subscribing  witness  to  a  will,  where  the  witness  cannot  be  called  is  equiv- 
alent to  his  oath  to  the  signature  of  the  testator;  Frank  v.  Hershberger,  23  Lane. 
L.  Rev.  356,  10  Northampton  Co.  Rep.  289,  holding  that  signature  of  subscribing 
witness  may  be  proved  if  he  is  out  of  state  or  dead;  Manns  v.  Givens,  7  Leigh, 
689,  holding  that  where  the  attesting  witnesses  to  the  execution  of  a  deed,  bond,  or 
other  instrument  attested,  are  dead  proof  may  be  made  of  handwriting  of  such 
witness;  Garrison  v.  Owens,  1  Pinney  (Wis.)  644,  holding  that  proof  of  hand- 
writing of  a  subscribing  witness  is  admissible  when  the  witness  is  dead  or  out  of 
the  jurisdiction  of  the  court. 

Cited  in  reference  note  in  33  A.  D.  723,  on  dispensing  with  evidence  of  sub- 
scribing witness  who  is  not  within  state. 

Cited  in  note  in  35  L.R.A.  345,  on  necessity  of  calling  attesting  witness  where 
apparent  attestations  are  not  valid. 
Proof  of  signature  by  mark. 

Cited  in  Shinkle  v.  Crock,  17  Pa.  159,  holding  that  a  witness  not  present  at  the 
execution  of  a  will  cannot  testify  as  to  the  genuineness  of  a  mark  used  in  the 
execution  of  the  will  instead  of  the  signature;  Travers  v.  Snyder,  38  111.  App. 
379,  holding  that  unless  a  mark  has  some  established  characteristics  like  a  hand- 
writing proof  of  its  identity  is  inadmissible. 

Cited  in  note  in  64  L.R.A.  313,  on  proof  of  marks. 

Disapproved  in  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Manson,  30  Or.  451,  holding  that 
proof  to  establish  the  identity  of  a  mark  may  be  made  where   the  attendant 
circumstances  and  the  manner  and  peculiarities  attendant  to  the  making  of  the 
mark  render  it  capable  of  identification. 
Validity  of  signature  by  mark. 

Cited  in  Reap  v.  Fcatherstone,  4  Luzerne  Leg.  Reg.  4,  holding  signing  of  note 
by  mark  with  subscribing  witness  good. 

Cited  in  note  in  22  L.R.A.  372,  on  signing  wills  by  mark. 

2  AM.  DEC.  412,  MILES  v.  OLDFIELD,  4  YEATES,  423. 
Words  actionable  as  charging  crime. 

Cited  in  Davis  v.  Carey,  141  Pa.  314,  21  Atl.  633,  28  W.  N.  C.  10,  48  Phila.  Leg. 
Int.  372,  holding  words  charging  a  person  with  burning  his  own  will  to  defraud 
an  insurance  company  are  actionable  per  se. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  se;  12  A.  D. 
46,  as  to  what  words  constitute  actionable  slander. 

Cited  in  note  in  12  A.  D.  44,  on  what  is  infamous  punishment  as  applicable  to 
eases  of  defamation  for  charging  crime. 
Defects  of  pleading  cured  by  verdict. 

Cited  in  Owen  v.  Schmidt,  14  Phila.  184,  37  Phila.  Leg.  Int.  82,  holding  that 
upon  a  motion  in  arrest  of  judgment  for  alleged  misjoinder  of  counts  after  a  trial 
Am.  Dec.  Vol  I.— 13. 
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on  the  merits,  every  reasonable  intendment  is  to  be  made  in  favor  of  the  p1eading» 
and  in  aid  of  the  verdict. 

Cited  in  reference  note  in  59  A.  D.  320,  on  defects  cured  by  verdict. 

Cited/in  note  in  23  L.  ed.  U.  S.  490,  on  what  defects  are  cured  by  verdict. 
Joinder  of  actions. 

Cited  in  Moore  v.  Thompson,  92  Mich.  498,  52  N.  W.  1000,  holding  under  the 
statute  that  slander  and  false  imprisonment  may  be  joined  in  one  action. 

Cited  in  reference  notes  in  39  A.  D.  632;  60  A.  D.  610, — on  joinder  of  causes 
of  action. 

Cited  in  notes  in  66  A.  D.  303,  on  judgment  in  action  for  malicious  prosecution 
as  bar  to  subsequent  action  for  slander;  26  A.  S.  R.  -128,  on  nature  and  essentials 
of  civil  actions  of  malicious  prosecution  of  criminal  charge. 
Criminality  of  vagrancy. 

Cited  in  Com.  ex  rel.  Joseph  v.  M'Keagy,  1  Ashm.  (Pa.)  ^248,  holding  that 
vagrancy  is  an  offense  which  in  its  character  is  degrading. 

2  AM.  DEC.  415,  SHOCK  v.  McCHESNEY,  4  YEATES,  507. 
Elements  of  malicious  prosecution. 

Cited  in  Stone  v.  Crocker,  24  Pick.  81,  holding  that  want  of  probable  cause  is 
the  essential  ground  for  the  action  of  malicious  prosecution. 

Cited  in  note  in  2  L.R.A.  (N.S.)  932,  as  to  when  action  is  sufficiently  at  an  end 
to  support  a  suit  for  malicious  prosecution. 
—  Burden  of  proof  of  want  of  probable  cause. 

Cited  in  Davis  v.  McMillan,  142  Mich.  391,  113  A.  S.  R.  686,  3  L.RA.(N.S.> 
928,  106  N.  W.  862,  to  the  point  that  want  of  probable  cause  is  not  inferable 
from  acquittal;  Harper  v.  Harper,  49  W.  Va.  661,  39  S.  E.  661,  holding  that 
the  plaintiff  must  prove  affirmatively  by  circumstances  or  otherwise,  that  the 
defendant  had  no  grounds  for  commencing  the  prosecution. 
Defamatory  words  spc'ken  in  Judicial  proceedings. 

Cited  in  Goslin  v.  Cannon,  1  Harr.  (Del.)  3,  holding  that  words  spoken  be> 
fore  a  justice  in  a  legal  proceeding  are^not  actionable  as  slander. 

Cited  in  reference  note  in  34  A.  D.  340,  on  privilege  as  to  words  spoken  in  judi- 
cial proceedings. 

Cited  in  notes  in  28  L.  ed.  U.  S.  169,  on  privileged  communications  to  magistrate 
or  grand  jury  charging  a  crime;  22  L.R.A.  839,  on  privilege  as  to  defamatory 
statements  contained  in  affidavits  and  depositions. 

Distinguished  in  Miller  v.  Nuckolls,  77  Ark.  64,  113  A.  S.  R.  122,  4  L.RA.(N.S.) 
149,  91  S.  W.  769,  holding  that  statements  made  to  a  justice,  that  the  justice 
might  order  an   investigation,   unless   made   maliciously   and   without   probable 
cause  to  believe  them  to  be  true  are  not  privileged. 
Slander  as  distinguished  from  other  torts. 

Cited  in  Glass  v.  Stewart,  10  Serg.  &  R.  222,  holding  that  a  declaration  for 
slander  against  two  persons  stating  that  words  were  spoken  by  them  in  pursuance 
of  a  conspiracy  is  an  action  of  slander  and  not.  of  conspiracy. 
Proper  matter  for  amendment. 

Cited  in  Smith  v.  Rutherford,  2  Serg.  &  R.  368,  holding  under  statute  allow- 
ing amendments  that  a  total  alteration  of  the  cause  of  action  will  not  be  allowed ; 
Newlin  v.  Palmer,  11  Serg.  &  R.  98;  Farmers*  &  M.  Bank  v.  Israel,  6  Serg.  & 
R.  293, — holding  that  an  amendment  will  not  be  allowed  which  introduces  an 
entirely  new  and  different  cause  of  action  from  that  originally  set  forth;  Rod- 
rigue  V.  Curcier,  15  Serg.  &  R.  81,  holding  under  the  statute  that  when  the  merits 
of  the  case  cannot  be  reached  without  an  amendment  it  is  to  be  granted  provided 
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that  the  canae  of  action  be  not  changed;  Snyder  v.  Harper,  24  W.  Va.  206,  hold- 
ing that  no  amendment  will  be  allowed  which  introduces  a  cause  of  action  differ- 
ent from  that  which  the  party  intended  to  declare  upon  when  he  brought  the 
action;  Cole  v.  Tilghman,  1  Whart.  282,  holding  that  the  foundation  of  the  com- 
plaint laid  in  the  declaration  must  be  adhered  to  although  the  modes  of  stating 
that  complaint  may  be  varied  by  amendment;  Ebersoll  v.  Krug,  6  Binn.  61,  hold- 
ing that  a  declaration  for  slander  of  husband  and  wife  cannot  be  withdrawn  and 
one  for  slander  of  the  wife  introduced;  Smith  v.  Smith,  45  Pa.  403,  holding 
it  error  to  allow  the  plaintiff  to  add  a  new  count  for  another  slander,  after  the 
right  of  action  for  that  pleaded  had  been  barred  by  limitations. 

Cited  in  reference  notes  in  9  A.  S.  R.  173,  on  amendment  of  complaint;  33 
A.  D.  681;  35  A.  D.  735, — on  amendment  of  pleadings;  16  A.  D.  409,  as  to  when 
amendments  are  not  allowed ;  79  A.  D.  482,  on  allowance  of  amendments  changing 
cause  of  action;  39  A.  D.  68,  on  amendments  varying  cause  or  form  of  action; 
34  A.  D.  697,  on  nonallowanee  of  amendment,  which  changes  whole  character  of 
litigation. 

Cited  in  notes  in  51  A.  S.  R.  414,  on  inadmissibility  of  amendments  to  plead- 
ings because  changing  cause  of  action;  51  A.  S.  R.  430,  on  admissibility  of  amend- 
ment changing  action  for  slander  to  malicious  prosecution;  51  A.  S.  R.  431,  on 
admissibility  of  amendment  introducing  new  cause  barred  by  statute  of  limita- 
tions. 

Distinguished  in  Tieman  v.  Woodruff,  5  McLean,  135,  Fed.  Cas.  No.  14,027,, 
holding  that  at  common  law  it  is  competent  to  amend  the  declaration  by  a  new 
count  introductive  of  a  new  cause  of  action,  provided  such  amendment  corre- 
sponds in  character  with  the  original  count,  is  a  kindred  cause,  admitting  the- 
same  pleading  and  defense  and  might  have  been  included  within  the  declaration 
originally  filed. 
Policy  as  to  defense  of  limitation. 

Cited  in  Chandler  v.  Bennett,  4  Kulp,  265,  3  Pa.  Co.  Ct.  155;  Morris  v.  Han- 
nick,  10  Phila.  571,  31  Phila.  Leg.  Int.  230,  2  Legal  Chron.  200,  3  Luzerne  Leg. 
Reg.  56 ;  Ekel  v.  Snevily,  3  Watts  &  S.  272,  38  A.  D.  768,— to  the  proposition  that 
the  statute  of  limitations  is  not  considered  an  inconscionable  plea;  Herman  v. 
Rinker,  106  Pa.  121,  14  W.  N.  C.  641,  41  Phila.  Leg.  Int.  387,  holding  plea  of 
statute  of  limitation  not  considered  with  disfavor;  Sossong  v.  Rosar,  112  Pa. 
197,  3  Atl.  768,  18  W.  N.  C.  4,  43  Phila.  Leg.  Int.  355,  17  Pittsb.  L.  J.  N.  S.  70, 
holding  that  where  a  court  has  opened  a  judgment  generally  the  defense  of  the 
statute  may  be  interposed.  • 

Cited  in  note  in  61  L.R.A.  747,  on  right  to  open  default  judgment  to  let  in  de- 
fense of  statute  of  limitations. 

2  AM.  DEC.  417,  MITCHELL  v.  SMITH,  1  BINN.   110. 
Implication  from  penalty  in  statute. 

Cited  in  Atherton  v.  Wilkes-Barre,  14  Luzerne  Leg.  Reg.  329,  holding  act 
prohibited  under  penalty  unlawful  and  void  though  act  does  not  expressly  so  de- 
clare; Wolf  V.  Marks,  1  Leg.  Chron.  61,  4  Legal  Gaz.  98;  Hall  v.  Bishop,  3  Daly, 
109;  Pittsburgh  Constr.  Co.  v.  West  Side  Belt  R.  Co.  11  L.R.A.(N.S.)  1145, 
83  C.  C.  A.  501,  154  Fed.  929;  Weed  v.  Cuming,  12  Pa.  Super.  Ct.  412;  Columbia 
Bank  &  Bridge  Co.  v.  Haldeman,  7  Watts  &  S.  233,  42  A.  D.  229;  Cora,  ex  rel. 
Webster  v.  Fox,  7  Pa.  336;  Chadwick  v.  Collins,  26  Pa.  138;  Costello  v.  Goldbeck, 
9  Phila.  168,  30  Phila.  Leg.  Int.  108;  Isenbour  v.  State,  157  Ind.  617,  87  A.  S.  R. 
228,  62  N.  E.  40;  Kepner  v.  Keefer,  6  Watts,  231,  31  A.  D.  460;  Seidenbender  v. 
Charles,  4  Serg.  &  R.  151,  8  A.  D.  682;  Bryan  v.  Dennis,  4  Fla.  445;  Shippey  v. 
Eastwood,  9  Ala.  198;  McGehee  v.  Lindsay,  6  Ala.  16;   Lyon  v.  Strong,  6  Vt. 
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219;  Roby  v.  West,  4  N.  H.  285,  17  A.  D.  423;  Cook  v.  Fernandez,  11  Fla.  100; 
Burkholder  v.  Beetem,  05  Pa.  496,  27  Phila.  Lc^.  Int.  254;  Solomon  v.  Dreschler, 
4  Minn.  278,  Gil.  197;  Fowler  v.  Throckmorton,  6  Blackf.  326;  Elkins  v.  Park- 
hurst,  17  Vt.  105;  United  States  v.  Wright,  6  Phila.  296,  Fed.  Cas.  No.  16,778, 
2  Pittsb.  370,  10  Pittsb.  L.  J.  164;  Griffith  v.  Wells,  3  Denio,  226,--holding  that 
where  a  statute  inflicts  a  penalty  for  doing  an  act,  such  act  is  unlawful  though 
not  in  terms  prohibited  or  declared  to  be  illegal;  Langnecker  v.  Grand  Lodge  A. 
O.  U.  W.  Ill  Wis.  279,  87  A.  S.  R.  860,  56  L.R.A.  185.  87  N.  W.  293,  holding 
that  under  a  by-law  of  a  mutual-benefit  society  providing  that  any  member  who 
engages  in  sale  of  intoxicating  liquors  shall  be  expelled  from  the  order,  by  neces- 
sary implication  prohibits  members  from  entering  into  such  business;  Chester 
V.  First  Nat.  Bank,  44  W.  N.  C.  180.  9  Pa.  Super.  Ct.  617,  7  Del.  Co.  Rep.  361, 
holding  that  a  penalty  for  the  nonperformance  of  an  act  implies  the  duty  of  per- 
formance, though  this  be  not  directly  commanded;  Venango  County  v.  Penn  Bridge 
Co.  215  Pa.  199,  64  Atl.  445,  holding  contract  for  construction  of  county  bridge 
invalid  where  specifications  were  not  in  book  kept  for  public  inspection  as  required 
by  statute  inflicting  penalty  for  omission. 

Cited  in  reference  notes  in  18  A.  D.  403,  on  validity  of  contract  prohibited  by 
statute;  53  A.  D.  770,  on  validity  of  contract  founded  on  act  prohibited  by  stat- 
ute; 87  A.  S.  R.  240,  on  statutory  penalty  for  commission  of  act  as  implied  prohibi- 
tion of  it  as  an  offense ;  42  A.  D.  230,  on  unenforceability  of  contracts  against  the 
spirit  of  the  law  or  which  are  forbidden  under  a  penalty. 

Cited  in  notes  in  12  L.R.A.(N.S.)  587,  on  implied  legislative  intentiqn  from 
penalty  of  prohibiting  contract;  51  A.  D.  343,  on  validity  of  contract  ori,£rinating 
in  transaction  forbidden  by  statute  under  penalty;  25  A.  R.  677,  on  validity  of 
contract  not  expressly  declared  void  nor  prohibited  but  founded  on  act  forbidden 
under  penalty. 

Distinguished  in  Evans  v.  Hall,  45  Pa.  235,  holding  sale' of  brandy  in  cask  to 
innkeeper  not  prohibited  by  act  of  April  14,  1855. 
Contracts  ofTensive  to  law  or  public  policy. 

Cited  in  Lauer's  Appeal,  12  W.  N.  C.  165;  Collins  ▼.  Metropolitan  L.  Ins.  Co. 
27  Pa.  Super.  Ct.  353;  Holt  v.  Green,  73  Pa.  198,  13  A.  R.  737,  30  Phili.  Leg. 
Int.  177;  Glass  v.  Basin  A  B.  S.  Min.  Co.  31  Mont.  21,  77  Pac.  302;  Swing  v. 
Munson,  191  Pa.  582,  71  A.  S.  R.  772,  58  L.R.A.  223,  43  Atl.  342;  Fowler  v. 
Scully,  72  Pa.  456,  13  A.  R.  699,  5  Legal  Gaz.  9,  30  Phila.  Leg.  Int.  54;  Eber- 
raan  v.  Reitzel,  1  Watts  &  S.  181;  Bowman  v.  Cecil  Bank,  3  Grant,  Cas.  33; 
Hibemia  Tump.  Road  Co.  v.  Henderson,  8  Serg.  &  R.  219,  11  A.  D.  593;  Com. 
v.  Philadelphia  County,  2  Serg.  &  R.  193;  Chauncy  v.  Yeaton,  1  N.  H.  151; 
Sprague  v.  Rooney,  104  Mo.  349,  16  S.  W.  505;  James  v.  Fulcrod,  5  Tex.  512, 
55  A.  D.  743;  Bach  v.  Smith,  2  Wash.  Terr.  145,  3  Pac.  831;  Jarrett  v.  Nickell, 
4  W.  Va.  276;  Swanger  v.  Mayberry.  59  Cal.  91;  Thorne  v.  Travellers  Ins.  Co. 
80  Pa.  15,  21  A.  R.  89,  33  Phila.  Leg.  Int.  185;  Lloyd  v.  Leisenring,  7  Watts,  294; 
Dauler  v.  Hartley,  178  Pa.  23,  35  Atl.  857,— holding  that  all  contracts  which  have 
for  their  object  anything  which  is  repugnant  to  justice  or  against  the  general 
policy  of  the  common  law  or  provisions  of  a  statute  are  void;  Delaware  River 
Quarry  &  Constr.  Co.  v.  Bethlehem  &  N.  Street  R.  Co.  7  Northampton  Co.  Rep. 
337,  holding  that  courts  will  not  aid  enforcement  of  unlawful  contract;  Davenger 
V.  Everett,  4  Luzerne  Leg.  Reg.  159,  holding  that  court  will  not  aid  either  party  to 
an  agreement  which  is  illegal  or  against  public  policy;  Michigan  Bank  v.  Niles, 
1  Dougl.  (Mich.)  401,  41  A.  D.  575,  holding  that  the  courts  will  refuse  to  assist 
either  party  in  the  enforcement  of  a  contract  in  violation  of  law;  Hatzfield  v. 
Gulden,  7  Watts,  152,  32  A.  D.  750,  holding  a  contract  to  procure  signatures  to  an 
application  for  pardon  was  illegal ;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A,  S.  R. 


Digitized  by 


Google 


197  NOTES  ON  AMERICAN  DEaSIOXS.  [417-425 

793,  21  L.R.A.  617,  26  Atl.  978,  holding  any  contract  tending  to  interfere  with  the 
beneficial  operation  of  a  statute  is  unlawful  and  void  and  no  action  can  be  main- 
tained thereon;  Martachowski  v.  Orawitz,  14  Pa.  Super.  Ct.  175,  holding  plaintiff 
cannot  recover  damages  when  he  must  found  his  claim  in  his  own  violation  of  a 
criminal  statute;  Gulick  v.  Ward,  10  N.  J.  L.  87,  18  A.  D.  389,  holding  contract 
which  contravenes  act  of  Congress  and  tends  to  defraud  the  United  States  is  void ; 
Howell  V.  Fountain,  3  Ga.  176,  46  A.  D.  415,  holding  that  no  action  can  be  main- 
tained upon  a  contract  growing  out  of  an  immoral  or  illegal  transaction,  when  the 
transaction  was  not  subsequent  or  collateral  but  directly  connected  with  the 
unlawful  act;  Piatt  v.  Oliver,  1  McLean,  295,  Fed.  Cas.  No.  11,114,  to  effect  that 
an  agreement  between  two  or  more  persons  not  to  bid  against  each  other  at  a 
sheriff's  sale  and  that  one  shall  purchase  for  the  benefit  of  all  is  void;  State  ex 
rel.  Moore  v.  New  Orleans,  32  La.  Ann.  726  (dissenting  opinion),  on  invalidity  of 
Premium-Bond  law. 

Cited  in  reference  note  in  36  A.  S.  R.  251,  on  invalidity  of  contract  contravening 
policy  of  statute. 

Cited  in  notes  in  16  A.  D.  191,  on  illegal  contracts;  8  A.  D.  691,  on  actions 
on  illegal  contracts;  6  LJR.A.  458,  on  refusal  of  courts  to  gra-nt  relief  from  fraud- 
ulent or  unlawful  contracts;  6  L.R.A.  218,  on  illegality  of  contracts  in  violation 
of  law;  12  L.R.A.(N.S.)  579,  on  validity  of  contracts  in  violation  of  law;  20 
L.R»^.  645,  on  effect  of  preventing  or  checking  bids  on  validity  of  sale  at  auction ; 
12  L.R.A.  (N.S.)  599,  on  ethics  of  sale  of  real  estate  in  violation  of  law. 

Distinguished  in  Chase  v.  Burkholder,  18  Pa.  48,  holding  that  keeper  of  a  board- 
ing house  may  recover  his  claim  for  board  of  person  although  during  same  period 
he  furnished  guest  with  liquor  for  which  the  former  had  an  account,  the  boarding- 
house  keeper  during  the  same  time  not  having  any  license  to  sell  liquor;  Mi)ford 
v.  Milford  Water  Co.  23  W.  N.  C.  413  (opinion  by  lower  court),  as  a  case  where 
the  thing  agreed  to  was  and  must  remain  unlawful. 
Connecticut  titles  in  Pennsylvania. 

Distinguished  in   Martindale  v.  Moore,  3   Blackf.  275,   as  case  decided  while 
Intrusion  acts  were  in  force. 
Matters  admissible  under  plea  of  payment. 

Cited  in  Reed  v.  Pedan,  8  Serg.  &.  R.  263,  holding  that  under  plea  of  payment 
evidence  that  the  contract  was  upon  an  illegal  subject  may  be  introduced. 

2  AM.  DEC.  425,  SIMPSON  ^.  AMMONS,   1  BINN.  175. 
Right  of  joint  tenant  to  alienate  by  mortgage. 

Cited  in  Wilkins  v.  Young,  144  Ind.  1,  55  A.  S.  R.  162,  41  N.  E.  68,  590,  holding 
joint  tenant  may  mortgage  his  interest  in  joint  estate. 
Nature  of  mortgagor's  and  mortgagee's  estates. 

Cited  in  Horstman  v.  Gerker,  49  Pa.  282,  88  A.  D.  501,  22  Phila.  Leg.  Int.  101, 
22  Phila.  Leg.  Int.  364;  Moore  v.  Shultz,  13  Pa.  98,  63  A.  D.  446;  Bower  v.  Oyster, 

3  Penr.  &,  W.  239;  Craft  v.  Webster,  4  Rawle,  242, — a  mortgage  in  Pennsylvania 
is  but  a  b^re  security  for  the  payment  of  money  or  performance  of  other  acts 
therein  mentioned;  Tryon  v.  Munson,  77  Pa.  250;  Tryon  v.  Camble,  1  W.  N.  C. 
536,  32  Phila.  Leg.  Int.  265, — holding  that  a  mortgage  is  a  defeasible  conveyance; 
Edwards  v.  Farmers'  F.  Ins.  &  Loan  Co.  21  Wend.  467,  to  effect  that  independent 
of  statute  a  mortgagee  is  considered  the  absolute  owner  at  law  after  default  of 
payment  of  mortgage;  Pierson  v.  David,  4  Iowa,  410,  holding  that  when  debt  or 
consideration  is  paid  the  mortgagee  becomes  the  trustee  of  mortgagor  and  the 
trust  property  is  in  equity  discharged  of  the  lien;  Presbyterian  Corporation  v. 
Wallace,  3  Rawle,  109,  on  effect  of  mortgage  by  joint  tenant  as  passing  legal 
estate. 
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Distinguished  in  Moore  v.  Connell,  68  Pa.  320,  holding  that  since  the  Married 
Women's  act  an  assignment  of  the  wife's  mortgage  debt  by  the  husband  will  not 
pass  her  estate  unless  her  consent  is  shown  as  provided  by  the  statute. 
Ejectment  as  remedy  on  mortgage. 

Cited  in  Savings  &  L.  Soc.  v.  Multnomah  County,  169  U.  S.  423,  42  L.  ed.  803, 
18  Sup.  Ct.  Rep.  392,  holding  that  in  Pennsylvania  an  equitable  title  is  sufficient 
to  sustain  an  action  of  ejectment;  Doe  ex  dem.  Duval  v.  McLoskey,  1  Ala.  708; 
Youngman  v.  Elmira  &  W.  R.  Co.  66  Pa.  278,  27  Phila.  Leg.  Int.  317,  2  Phila. 
Leg.  Gaz.  165, — holding  that  mortgagee  may  maintain  ejectment  for  mortgaged 
property  before  condition  broken  unless  there  is  a  stipulation  to  the  contrary;  Mar- 
tin V.  Jackson,  27  Pa.  604,  67  A.  D.  489,  holding  that  the  remedy  by  scire  facias 
does  not  exclude  the  remedy  by  ejectment  on  the  mortgage;  Pace  v.  Chadderdon, 
4  Minn.  499,  Gil.  390,  to  the  point  that  the  mortgagor  can  not  maintain  eject- 
ment against  his  mortgagee,  lawfully  in  possession  after  condition  broken ;  Schuyl- 
kill Na^.  Co.  V.  Thoburn,  7  Serg.  &  R.  411,  to  the  point  that  the  debt  is  principal 
and  the  land  only  a  pledge,  for  which  the  mortgagor  can  maintain  ejectment  on 
tender  of  what  is  due;  Smith  v.  Shuler,  12  Serg.  &  R.  240,  holding  an  ejectment 
may  be  supported  on  a  mortgage,  payable  by  instalments,  before  all  the  instal- 
ments become  due;  Fluck  v.  Replogle,  13  Pa.  405,  holding  that  owner  of  a  mort- 
gage can  maintain  ejectment  against  purchaser  at  sherifT's  sale;  Sutter  v.  Ling, 
25  Pa.  466;  Jaques  v.  Weeks,  7  Watts,  261;  M'Call  v.  Lenox,  9  Serg.  k  R,  302; 
Beltzhoover  y.  Darragh,  16  Serg.  &  R.  329;  Reed  v.  Morrison,  12  Serg.  k  R,  18, — 
holding  that  the  assignee  of  an  administrator  of  a  mortgagee  may  maintain  eject- 
ment. 

Cited  in  notes  in  18  L.R.A.  788,  on  right  of  mortgagee  to  maintain  ejectment; 
7  L.R.A.  276,  on  right  to  possession  on  part  of  mortgagee  of  realty. 

2  AM.  DEC.  426,  M'MILLAN  v.  BIRCH,  1  BIXN.   178. 
Actionable  words  affecting  trade  or  profession. 

Cited  in  Clifford  v.  Cochrane,  10  111.  App.  670,  holding  it  actionable  to  say  of 
an  architect  that  he  was  crazy  and  his  selection  professionally  was  a  calamity. 

Cited  in  reference  notes  in  43  A.  D.  670,  on  slander  of  one  in  office  or  business; 
1  A.  D.  448,  on  words  actionable  per  se  spoken  of  one  in  his  office,  profession,  or 
trade;  44  A.  D.  Ill,  on  actionability  of  words  affecting  one's  business  or  profes- 
sion. 

Distinguished  in  Hogg  v.  Dorrah,  2  Port.  (Ala.)  212,  holding  that  actiona|>le 
words  in  reference  to  officers  and  all  public  functionaries,  except  clergymen,  must 
point  to  previous  misconduct  implying  criminality  or  moral  turpitude. 

—  As  to  character  of  clergyman. 

Cited  in  Hayner  v.  Cowden,  27  Ohio  St.  292,  22  A.  R.  303,  holding  it  actionable 
per  se  to  call  a  clergyman  a  drunkard;  Demarest  v.  Haring,  6  Cow.  76,  holding 
words  importing  a  charge  of  incontinency  against  a  clergyman  are  actionable 
per  se;  Waage  v.  Weiser,  5  Whart.  307,  on  the  question  whether  words  may  be 
slanderous  per  se  of  a  clergyman  when  not  so  of  a  layman. 

Cited  in  reference  note  in  12  A.  D.  46,  on  actionability  of  words  charging  min- 
ister with  drunkenness. 

Cited  in  note  in  7  A.  D.  142,  143,  on  charge  of  drunkenness  against  minister 
as  actionable  slander. 

—  Privileged  communications  generally. 

Cited  in  reference  notes  in  22  A.  D.  420;  33  A.  D.  641, — on  privileged  communica^ 
tions ;  24  A.  D.  104,  on  words  actionable  per  se;  32  A.  S.  R.  87,  as  to  when  slan- 
derous words  are  privileged. 
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Cited  in  notes  in  27  A.  D.  168,  on  privileged  communications;  9  E.  R.  C.  80, 
•on  privilege  of  communication  fairly  made  in  discharge  of  some  public  or  private 
duty,  legal  or  moral,  as  defense  to  action  for  libel  or  slander. 

—  Privileged  statements  in  Judieial  and  like  proeeedlngs. 

Cited  in  Myers  v.  Hodges,  63  Fla.  197,  44  So.  357;  Lawson  v.  Hicks,  38  Ala. 
279,  81  A.  D.  49;  Ring  v.  Wheeler,  7  Cow.  725;  Com.  v.  Culver,  1  Clark,  (Pa.) 
359,  2  Pa.  L.  J.  361 ;  Marsh  v.  Elsvvorth,  1  Sweeny,  52,  36  How.  Pr.  532;  Maulsby 
v.  Reif snider,  69  Md.  143,  14  Atl.  505, — holding  words  spoken  by  counsel  in  a 
judicial  proceeding  when  made  with  reference  to  subject-matter  of  inquiry  not 
actionable  although  false  and  malicious;  Warden  v.  Whalen,  8  Pa.  Co.  Ct.  660, 
holding  affidavit  for  search  warrant  privileged;  Gray  v.  Pentland,  2  Serg.  &  R.  23, 
holding  accusations  preferred  to  the  governor  against  a  person  in  office  to  be  in 
nature  of  judicial  proceedings  and  privileged. 

Cited  in  reference  notes  in  48  A.  S.  R.  846,  on  slander  in  judicial  proceedings; 
20  A.  D.  649,  on  liability  for  words  spoken  in  judicial  proceedings;  12  A.  D.  430; 
34  A.  D.  340, — on  privilege  as  to  words  spoken  in  judicial  proceedings. 

Cited  in  notes  in  17  A.  D.  194,  on  liability  of  counsel  for  words  spoken  at  trial; 
3  L.R.A.  418,  on  privilege  of  written  and  spoken  matter  in  judicial  proceedings; 
6  A.  S.  R.  825,  on  words  used  in  course  of  trial  in  absence  of  malice  not  consti- 
tuting slander;  7  E.  R.  C.  728,  on  liability  of  counsel  for  defamatory  words  spoken 
with  reference  to  and  in  course  of  inquiry  before  a  judicial  tribunal. 

—  Malice  is  privileged  statements. 

Cited  in  Chapman  v.  Calder,  14  Pa.  365,  holding  pFobable  cause  may  be  pleaded 
in  defense  where  the  libelous  or  slanderous  communication  is  privileged. 
Burden^  of  proof  in  slander. 

Cited  in  Harris  v.  Burley,  8  N.  H.  216,  holding  that  if  publication  affects 
plaintiff  in  a  particular  character  it  must  be  proved  that  the  character  belonged 
to  him. 
Discipline  and  government  of  Presbyterian  church. 

Cited  in  Re  St.  Mary's  Church,  7  Serg.  &  R.  617,  on  the  rights  of  the  Presby- 
terian clergy. 

2  AM.  DEC.  4S8,  FOX  v.  WILCOCKS,  1  BINN.   194. 
liiability  of  executor  or  administrator  or  trustee  for  interest. 

Cited  in  Hasler  v.  Hasler,  1  Bradf.  252,  charging  interest  on  funds  from  the 
time  when  they  might  have  been  distributed;  Norris's  Appeal,  71  Pa.  106  (af- 
firming 8  Philc^.  197,  28  Phila.  Leg.  Int.  228),  holding  executor  liable  for  interest 
on  trust  moneys  used  by  him  in  purchasing  stocks  for  himself;  Miles's  Estate,  12 
Pa.  Co.  Ct.  383,  2  Pa.  Dist.  R,  103,  10  Lane.  L.  Rev.  80,  holding  executor  charge- 
able with  interest  on  fimd  of  absent  legatee  which  he  failed  to  invest;  Com.  use 
of  Huston  V.  Mateer,  16  Serg.  &  R.  416,  holding  administrator  pendente  lite 
liable  for  interest  where  he  purchased  testator's  land  at  a  sheriff's  sale,  gave  a 
receipt  for  the  money,  and  enjoyed  the  use  of  the  property;  Say  v.  Barnes,  4  Serg. 
&  R.  112,  8  A.  D.  679,  holding  that  where  guardian  uses  the  money  of  his  ward 
or  neglects  to  invest  it  at  proper  times,  he  is  chargeable  with  interest;  Re  Dyott, 
2  Watts  &  S.  557,  holding  assignee  liable  for  interest  on  trust  money  put  up  by 
him  for  bail. 

Cited  in  reference  note  in  4  A.  D.  616,  on  liability  for  interest. 

Cited  in  notes  in  6  A.  D.  197,  on  interest  recoverable  against  fiduciaries;  14 
E.  R.  C.  576,  on  liability  of  trustee  for  interest;  75  A.  D.  450,  on  personal  liability 
of  guardians. 

Distinguished  in  Thompson  v.  Stewart,  3  Conn.  171,  8  A.  D.  168,  holding  that 
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during  continuance  of  the  lien  an  agent  is  not  liable  for  interest  on  money  of  hi» 
principal  rightly  held  by  him  for  his  indemnity. 
— -  Rate  and  computation  of. 

Cited  in  Clarkson  v.  DePeyster,  Hopk.  Ch.  424;  Perkins  v.  Hollister,  59  Vt, 
348,  7  Atl.  605;  Dietterich  v.  Heft,  5  Pa.  87, — holding  guardian  or  trustee  only 
chargeable  with  simple  interest  on  sums  actually  received,  there  being  no  mal- 
feasance; Guier  v.  Kelly,  2  Binn.  294,  on  rule  for  computing  interest;  Cruce  v. 
Cruce,  81  Mo.  676,  stating  method  for  calculating  interest  upon  accounts  of  exec- 
utors; Bitzer  v.  Hahn,  14  Serg.  &  R.  232,  on  rules  for  payment  of  interest  on 
legacies;  Howard  v.  Manning,  65  Ark.  122,  44  S.  W.  1126,  holding  it  error  to 
arbitrarily  charge  administrator  ten  per  cent  on  moneys  received  by  him;  Re 
Mapes,  5  Dem.  446,  holding  administrator  liable  for  interest  at  rate  of  one  and  one 
half  per  cent  on  money  of  estate  kept  by  him  after  administration  was  substan- 
tially completed. 

Distinguished  in  Clark's  Appeal,  2  Watts,  405,  holding  an  executor  liable  for* 
payment  of  interest  upon  bonds  due  by  himself,  during  the  year  after  death  of 
testator;  Re  Harland,  5  Rawle,  323,  holding  that  where  a  failure  to  account  in- 
dicates fraud  it  is  proper  to  compound  interest. 

2  AM.  DEO.  436,  EBERT  t.  WOOD.  1  BINN,  216. 

Validity  of  partly  executed  parol  agreement  transferring  lands. 

Cited  in  Finucane  v.  Kearney,  Freem.  Ch.  (Miss.)  65;  Pugh  v.  Good,  3  Watts. 
A  S.  56,  37  A.  D.  534, — holding  delivery  of  possession  of  land  under  parol  contract 
amounts  to  part  performance,  and  either  party  may  insist  on  a  specific  execution 
of  the  contract;  Johnston  v.  Johnston,  6  Watts,  370,  holding  specific  execution 
of  parol  agreement  of  exchange  of  land  will  be  decreed  in  equity,  when  it  has  been 
executed  in  whole  or  in  part;  Kutz  v.  Hepler,  3  Legal  Chron.  44,  holding  ex- 
clusive possession  necessary  to  specific  performance;  Rhodes  v.  Frick,  6  Watts, 
315,  holding  conveyance  to  third  party  by  son  who  lield  life  estate  by  virtue  of 
parol  agreement  with  his  father,  valid. 

Distinguished  in  Jones  v.  Peterman,  3  Serg.  &  R.  543,  8  A.  D.  672,  holding  that 
possession  had  before  a  parol  agreement  of  lease  for  seven  years  and  continued 
afterwards  of  too  doubtful  a  nature  to  be  considered  as  part  performance. 
—  Of  parol  partition  generally. 

Cited  in  Haughabaugh  v.  Honald,  3  Brev.  97,  affirming  Haughabaugh  v.  Honald» 
1  Treadway,  Const.  90;  Rider  v.  Maul,  46  Pa.  376;  McMahan  v.  McMahan,  13  Pa. 
376,  53  A.  D.  481;  Merritt  v.  Whitlock,  200  Pa.  50,  49  Atl.  786;  Byers  v.  Byers, 
183  Pa.  509,  63  A.  S.  R.  765,  39  L.R.A.  537,  38  Atl.  1027,  28  Pittsb.  L.  J.  N.  S. 
311,  41.  W.  N.  C.  358;  Whittemore  v.  Cope,  11  Utah,  344,  40  Pac.  256,— holding 
parol  partition  of  land  followed  by  actual  possession  will  be  enforced  notwithstand- 
ing statute  of  frauds;  Ernst  v.  Zerbe,  2  Legal  Chron.  129,  holding  a  parol  partition 
good;  McKnight  v.  Bell,  135  Pa.  358,  19  Atl.  1036,  47  Phila.  Leg.  Int.  300,  21 
Pittsb.  L.  J.  N.  S.  73,  26  W.  N.  C.  281,  holding  parol  partition  of  lands  between 
tenants  in  comomn  is  not  a  sale  or  transfer  of  lands  within  statute  of  frauds; 
Calhoun  v.  Hays,  8  Watts  &  S.  127,  42  A.  D.  275,  holding  parol  partition  between 
tenants  in  common  who  derive  their  title  by  descent,  when  fair  and  equal,  and 
followed  by  due  execution  is  binding  upon  all  even  if  they  are  femes  covert  or 
minors;  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742,  holding 
parol  partition  consmnmated  by  possession  for  any  less  period  than  that  which 
creates  the  bar  of  the  statute  of  limitations  will  not  vest  title  in  severalty  but 
will  estop  any  person  joining  in  it  from  asserting  title  in  violation  of  its  terms. 

Cited  in  reference  notes  in  4  A.  D.  53;  10  A.  S.  R.  748, — on  parol  partition. 

Cited  in  notes  in  92  A.  D.  122,  on  parol  partitions  valid  notwithstanding  statute 


Digitized  by 


Google 


201  NOTES  ON  AMERICAN  DECISIONS.  [433-438 

of  frauds;  3  L.R.A.(N.S.)   806,  on  effect  of  possession,  in  absence  of  writing,  to 
satisfy  statute  of  frauds  with  respect  to  partition. 

Disapproved  in  Rhea  v.  Craig,  141  N.  C.  602,  54  S.  E.  408,  holding  a  parol  parti- 
tion not  sustainable  on  part  performance  alone  but  good  if  continued  in  posses- 
sion for  the  period  of  limitation ;  Den  ex  dem.  Woodhull  v.  Longstreet,  18  N.  J. 
L.  405,  holding  a  mere  parol  partition  between  tenants  in  common  followed  by  a 
several  corresponding  possession  for  five  or  six  years  only  is  not  binding  and  con- 
clusive at  law  upon  original  tenants  or  those  claiming  under  them. 
-—  Parol  partition  affecting  persons  non  sul  juris. 

Cited  in  Walter  v.  Walter,  1  Whart.  292,  holding  parol  agreement  by  husband 
of  tenant  in  common  to  make  partition  afterwards  ratified  by  her  by  deed  is  bind- 
ing; Long  V.  Long,  1  Watts,  265,  holding  by  analogy  that  an  amicable  partition 
was  binding  on  infant  party;  Kellogg  v.  Smith,  7  Cush.  375,  holding  partition  of 
certain  Indian  land'valid. 

Distinguished  in  Harris's  Appeal,  3  Walkj  (Pa.)   24,  holding  unexecuted  parol 
agreement  by  a  son  to  relinquish  his  share  in  his  father's  real  estate  to  his  sister's 
void  under  statute  of  frauds. 
Voidable  partition. 

Cited  in  Feather  v.  Strohoecker,  3  Penr.  &  W.  505,  24  A.  D.  342,  holding  that 
a  voidable  partition  may  be  ratified  by  subsequent  possession  of  parties. 
Equitable  relief  In  legal  actions  In  Pennsylvania. 

Cited  in  Henderson  v.  Hays,  2  Watts,  148 ;  Sei  tzinger  v.  Ridgway,  9  Watt«,  496, 
— construing  action  of  ejectment  to  compel  specific  execution  of  agreement  to  sell 
land  to  be  a  bill  in  equity,  and  not  a  possessory  action  at  common  law. 
Effect  of  plea  non  tenent  insimul. 

Cited  in  Love  v.  Overholt,  33  Phila.  Leg.  Int.  24,  holding  that  plea  of  non 
tenent  insimul  in  partition  denies  plaintifif's  on  every  ground  showing  lack  of  right 
to  partition. 

2  AM.  D£C.   438,  HAZARD  T.  ISRAEL,   1  BINN.   240. 
Trespass  ab  initio  by  abnse  of  process. 

Cited  in  Wilson  v.  Ellis,  28  Pa.  238,  holding  unlawful  sale  of  goods  lawfully 
seized  was  trespass;  Owen  v.  Schmidt,  14  Phila.  183,  37  Phila.  Leg.  Int.  82, 
holding  unlawful  use  of  lawful  arrest  works  a  trespass. 

Cited  in  reference  notes  in  15  A.  D.  650,  as  to  when  sheriff  is  a  trespasser; 
35  A.  D.  733,  *on  abuse  of  process  making  officer  a  trespasser  db  initio ;  25  A.  D. 
400,  on  officer  abusing  process  as  a  trespasser  db  initio;  62  A.  S.  R.  886,  on  issue 
of  execution  against  judgment  debtor  in  another  capacity. 

Cited  in  notes  in  86  A.  S.  R.  402,  on  what  is  abuse  of  execution  or  attachment; 
86  A.  S.  R.  407,  on  who  liable  for  abuse  of  process ;  86  A.  S.  R.  409,  on  remedies  for 
abuse  of  process;  14  A.  D.  367,  on  acts  rendering  an  officer  trespasser  ah  initio. 
Liability  of  sheriff  for  act  of  deputy. 

Cited  in  Matthis  v.  Pollard,  3  Ga.  1 ;  Wilbur  v.  Strickland,  1  Rawle,  458 ;  Per- 
kins V.  Reed,  14  Ala.  536, — holding  that  a  sheriff  may  appoint  deputies  and  is 
responsible  for  their  acts. 

Cited  in  reference  notes  in  41  A.  D.  296;  41  A.  D.  083;  61  A.  D.  565;  36  A.  S.  R. 
190, — on  liability  of  sheriffs  for  acts  of  deputies;  99  A.  D.  561,  on  officer's  liability 
for  acts  of  deputy. 

Cited  in  note  in  62  A.  D.  389,  on  liability  of  sheriff  in  exemplary  damages  for 
act  of  deputy. 

Distinguished  in  Foley  v.  Martin,  142  Cal.  256,  100  A.S.  R.  123,  75  Pac.  842, 
assimilating  a  sheriff's  liability  for  deputy's  unauthorized  wilful  acts  to  that  of  a 
master  for  a  servant's. 
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Respondeat  superior. 

Cited  in  Taylor  v.  Brigham,  3  Woods,  377,  Fed.  Cas.  No.  13,781,  holding  a  vessel 
owner  liable  for  the  master's  wilful  act  within  the  scope  of  his  agency. 
Exemplary  damages  for  wrongful  service  of  vrrit. 

Cited  in  note*  in  27  A.  D.  689,  on  allowance  of  exemplary  damages  for  maliciously 
suing  out  or  levying  attachment,  distress  warrant,  etc. 

Distinguished  in  Kuhn  v.  North,  10  Serg.  &,  R.  399,  holding  exemplary  damages 
improper  where  there  was  no  malice  or  rudeness,  excess  or  immoderation  in  a 
levy. 
-—As  Jury  question. 

Cited  in  Chicago  Consol.  Traction  Co.  v.  Mahoney,  230  111.  562,  82  N.  E. 
868,  holding  that  exemplary  damages  is  for  the  jury. 

2  AM.  DEO.  441,  COM.  v.  MESSINGER,    1  BINN.   273. 
Secondary  evidence. 

Cited  in  note  in  11  E.  R.  C.  459,  on  secondary  evidence  of  contents  of  writing. 
Notice  to  produce  as  foundation  for  secondary  evidence. 

Cited  in  Nealley  v.  Greenough,  25  N.  H.  325,  holding  notice  to  produce  not 
necessary  where  the  form  of  the  action  gives  notice;  M'Clean  v.  Hertzog,  6  Serg. 
&  R.  154,  holding  no  notice  necessary  in  trover  for  promissory  notes;  De  Baril  v. 
Campoy,  20  W.  N.  C.  65,  8  Atl.  .876.  17.  Phila.  383,  42  Phila.  Leg.  Int.  266,  6 
Sadler  (Pa.)  148;  Alexander  v.  Coulter,  2  Serg.  &  R.  494, — holding  notice  requisite 
unless  the  writing  is  the  immediate  subject  of  the  action. 

Cited  in  reference  note  in  44  A.  D.  707,  on  necessity  and  sufficiency  of  notice  to 
produce  papers  in  possession  of  adverse  party. 
-—In  criminal  cases. 

Cited  in  Pons  v.  State,  49  Miss.  1,  holding  notice  to  produce  an  instrument, 
charged  to  be  in  defendant's  possession,  unnecessary;  McGinnis  v.  State,  24  Ind. 
500,  holding  it  unnecessary  as  to  instruments  charged  to  have  been  stolen  by  de- 
fendant; State  V.  Mayberry,  48  Me.  218.  holding  the  indictment  a  sufficient  notice 
to  defendant  charged  with  having  certain  deeds. 

Disapproved  in  Armitage  v.  State,  13  Ind.  441,  holding  that  the  indictment  is  not 
sufficient  notice  to  produce  instruments  charged  to  be  in  defendant's  possession; 
I'nited  States  v.  Doebler,  Baldw.  519,  Fed.  Cas.  No.  14,977,  holding  notice  un- 
necessary even  where  the  instrument  is  collateral  to  the  subject  of  the  indictment. 
Construction  of  singular  and  plural  terms. 

Cited  in  Carpenter  v.  Lippitt,  77   Mo.  242,  holding  in  relation  to  domestic 
animals  that  a  plural  included  the  singular;  Re  Fleetwood  Streets,  8  Pa.  Co.  Ct. 
210,  holding  same  as  to  "streets  and  alleys." 
-—  In  penal  statutes. 

Cited  in  State  v.  Nicliols.  83  Ind.  228.  43  A.  R.  66,  holding  that  plural  includes 
singular  in  statute  relating  to  "inmates"  of  houses  of  ill  fame;  Jessup  v.  State, 
14  Ind.  App.  257,  42  N.  E.  950,  holding  same  as  to  statute  relating  to  "females 
known  as  prostitutes;"  Com.  v.  Bnird,  4  Serg.  &  R.  141;  Stewart  v.  Keemle,  4 
Serg.  &  R.  72, — to  the  point  that  courts,  will  not  inflexibly  follow  the  letter  of  the 
law  even  in  penal  statutes. 

2  AM.  DEC.  448,  DESESBATS  v.  BERQUIER,   1  BINN.  SS6. 
Law  governing  will  of  personalty. 

Cited  in  Re  Pretto,  4  Phila.  380,  18  Phila.  Leg.  Int.  205;  Kintzing  v.  Hutchin- 
son, 7  W.  N.  C.  226,  Fed.  Cas.  No.  7,834,  34  Phila.  Leg.  Int  365;   Kessler  v. 
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Kessler,  3  Pa.  Co.  Ct.  522;  Hazzard's  Estate,  8  W.  N.  C.  484;  Latine  v.  Clements, 
3  Ga.  426;  Irving  v.  M'Lean,  4  Blackf.  52;  Barnes  v.  Brashear,  2  B.  Mon.  380; 
Re  High,  2  Dougl.  (Mich.)  515;  Varner  v.  Bevil,  17  Ala.  286;  St.  James'  Church 
V.  Walker,  1  Del.  Ch.  284;  Overby  v.  Gordon,  13  App.  D.  C.  392;  Harvey  v. 
Richards,  1  Mason,  381,  Fed.  Cas.  No.  6,184;  Trecothick  v.  Austin,  4  Mason,  16, 
Fed.  Cas.  No.  14,164;  Sturdivant  v.  Neill,  27  Miss.  157;  Saunders  v.  Williams, 
5  N.  H.  213;  Isham  v.  Gibbons,  1  Bradf.  69;  Thomason's  Estate,  13  Phila.  376, 
37  Phila.  Leg.  Int.  290;  Handley  v.  Palmer,  43  C.  C.  A.  100,  103  Fed.  39  (affirm- 
ing 91  Fed.  948)  ;  Bonati  v.  Welsch,  24  N.  Y.  157;  Hyman  v.  Gaskins,  27  N.  C. 
(5  Ired.  L.)  267;  Ford  v.  Ford,  70  Wis.  19,  5  A.  S.  R.  117,  33  N.  W.  188; 
Manuel  v.  Manuel,  13  Ohio  St.  458;  Holcomb  v.  Phelps,  16  Conn.  127;  Reading  v. 
Blackwell,  Baldw.  166,  Fed.  Cas.  No.  11,612;  Grattan  v.  Appleton,  3  Story,-  755, 
Fed.  Cas.  No.  5,707;  Magill  v.  Brown,  Brightly  (Pa.)  346  n.  Fed.  Cas.  No.  8,952,— 
holding  that  the  law  of  the  domicil  governs  disposal  of  personalty  by  will; 
Nat  V.  Coons,  10  Mo.  543,  to  the  point  that  a  will  must  be  executed  according  to 
the  testator's  last  domicil;  Moultrie  v.  Hunt,  23  N.  Y.  394  (reversing  3  Bradf. 
322),  holding  that  a  change  of  domicil  after  making  the  will  rendered  it  invalid 
with  resultant  intestacy;  Re  Beaumont,  216  Pa.  350,  65  Atl.  799,  holding  that  a 
change  of  domicil  made  a  will  good  in  the  last  domicil  which  was  bad  in  the 
other;  Flannery's  W^ill,  24  Pa.  502,  holding  that  as  to  testator's  dying  outside  their 
domicil  his  will  made  there  must  satisfy  the  law  of  his  domicil  to  pass  property 
where  he  died;  Corrie's  Case,  2  Bland,  Cb.  488,  arguing  that  an  ancillary'  admis- 
istration  is  necessary  to  effectuate  distribution  according  to  the  domicil;  Bell  v. 
Mason,  10  Ala,  334,  holding  that  a  gift  by  will  to  be  divided  according  to  law  was 
to  be  by  the  law  of  the  domicil. 

Cited  in  reference  notes  in  92  A.  D.  383,  on  what  law  determines  validity  of 
will;  22  A.  D.  71,  on  law  governing  will  as  to  personal  property. 

Cited  in  notes  in  8  L.R.A.  822,  on  what  law  governs  formal  execution  of  will; 
2  L.R.A.  (N.S.)  417n,  on  conflict  of  laws  as  to  formal  validity  of  wills  of  personal 
property. 
Law  governing  intestate  distribution. 

Cited  in  Decouche  v.  Savetier,  3  John's.  Ch.  190,  8  A.  D.  478,  holding  that  devo- 
lution of  all  personalty  is  by  the  law  of  the  domicil. 

Cited  in  reference  note  in  13  A.  D.  349,  on  what  law  governs  distribution  of 
estates. 

Cited  in  note  in  2  E.  R.  C.  90,  on  what  law  governs  succession  and  administra- 
tion of  personal  estate. 
Law  governing  Insolvent  estates.  • 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,015, 
applying  the  law  of  the  domicil  to  an  insolvent  debtor's  personalty. 
Law  governing  personal  property  generally. 

Cited  in  Titus  v.  Scantling,  3  Blackf.  372,  to  the  rule  that  personal  contracts 
have  the  same  validity  everywhere  as  where  made  or  by  terms  enforceable. 

Cited  in  reference  note  in  10  A.  D.  737,  on  law  governing  personalty. 

Cited  in  note  in  28  A.  D.  460,  on  lex  domicilii  governing  as  to  personalty. 

Distinguished  in  Varnum  v.  Camp,  13  N.  J.  L.  326,  25  A.  D.  476,  holding  that 
an  assignment  will  not  be  given  recognition  in  another  state  where  the  assignment 
was  prohibited. 
Situs  of  debts. 

Cited  in  Pleasants's  Appeal,  77  Pa.  366,  2  W.  N.  C.  24,  32  Phila.  Leg.  Int.  189, 
holding  a  claim  for  freeing  slaves  which  were  realty  was  nevertheless  personal  and 
followed  the  creditor. 
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\lliat  constitutes  domicil. 

Cited  in  State  ex  rel.  Beckett  v.  Bordentown,  32  N.  J.  L.  192,  holding  that 
residence  with  intent  to  remain  indeterminately  is  domicil. 

Cited  in  note  in  59  A.  D.  112,  on  domicil  of  infant. 
Change  of  domicil. 

Cited  in  Williams's  Case,  3  Bland,  Ch.  186,  holding  that  chancery  cannot  change 
an  infant's  domicil  so  as  to  impair  by  changing  his  rights  of  succession. 

2  AM.  DEC.  455,  EWING  v.  TEES,  1  BINN.  450. 
Parol  contracts  for  sale  of  land. 

Cited  in  Abell  v.  Douglass,  4  Denio,  305,  holding  that  agreements  to  sell  or 
transfer  land  need  not  be  in  writing;  Malaun  v.  Ammon,  1  Grant,  Cas.  123;  Lowry 
V.  Mehaffy,  10  Watts,  387 ;  Moore  v.  Small,  19  Pa.  461 ;  McDowell  v.  Oyer,  21  Pa. 
417;  Meason  v.  Kaine,  63  Pa.  335;  Kutz  v.  Hepler,  3  Legal  Chron.  44;  Camer  v. 
Peters,  9  Pa.  Super.  Ct.  29,  43  W.  N.  C.  261;  George  v.  Bartoner,  7  Watts,  530,— 
holding  that  breach  of  parol  agreement  to  sell  land  is  actionable ;  Hertzog  v.  Hcrt- 
zog,  34  Pa.  418,  holding  that  the  consideration  paid  and  not  the  value  of  the  land 
is  the  measure  of  damages  for  such  breach;  Allen's  Estate,  1  Watts  &  S.  383, 
holding  that  delivery  of  one  parcel  of  land  would  not  be  part  performance  as  to 
another  embraced  in  the  same  parol  contract  but  that  the  purchaser  has  an  action 
for  damages;  Bowser  v.  Cessna,  62  Pa.  148,  holding  that  failure  to  complete  a 
bid  at  sale  of  land  is  actionable  and  the  bid  is  not  within  the  statute  of  frauds; 
Campbell  v.  Galbreath,  1  Watts,  70,  holding  that  a  contract  to  settle  on  and 
improve  lands  is  not  a  transfer  of  title  or  interest  which  must  be  written;  Gil- 
lespie V.  Battle,  15  Ala.  276,  holding  it  no  defense  against  a  note  for  the  price  that 
a  vendee  in  possession  took  under  an  oral  contract  to  sell;  Whitehead  v.  Carr, 
5  Watts,  368,  holding  that  specific  performance  would  not  be  decreed  on  a  parol 
contract  not  partly  performed. 
—  Parol  agency  to  sell. 

Cited  in  Rheinstone  v.  Green,  4  Luzerne  Leg.  Reg.  223,  7  Leg.  Gaz.  254,  holding 
that  relation  of  principal  and  agent  may  be*  created  by  deed,  simple  writing,  parol, 
or  mere  employment;  Sides  v.  Brendlinger,  14  Neb.  291,  17  N.  W.  113,  holding 
that  an  agent  to  sign  a  memorandum  need  not  be  authorized  in  writing;  Parrish 
V.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79,  holding  that  an  agent's  authority  to  bind  the 
principal  on  a  contract  for  sale  of  land  must  be  written ;  M'Gunnagle  v.  Thornton. 
10  Serg.  &  R.  251,  holding  a  lessee  liable  for  rent  on  a  lease  made  with  an  agent 
who  had  parol  authority. 

Cited  in  note  in  17  A.  D.  59,  on  ratification  by  parol  of  unauthorized  execution 
of  deed. 
Ground  for  new  trial  on  motion  of  court. 

Cited  in  Com.  v.  Gabor,  209  Pa.  201,  58  Atl.  278,  holding  that  reception  of  a 
verdict  and  discharge  of  jury  in  absence  of  the  prisoner  was  ground  for  new 
trial  sua  sponte. 

2  AM.  DEC.  459,  HUGHES  v.  HEISER,   1  BINN.  46S. 
Injury  supporting  action  for  public  nuisance. 

Cited  in  Leopard  v.  Chesapeake  &  O.  Canal  Co.  1  Gill,  222;  Page  v.  Mille 
Lacs  Lumber  Co.  53  Minn.  492,  55  N.  W.  608;  Venard  v.  Cross,  8  Kan.  248,— 
holding  either  direct  or  consequential  damage  sufficient  to  support  private  action 
for  public  nuisance;  Bonner  v.  Welborn,  7  Ga.  296,  holding  direct  danuige  not  nec- 
essary but  doubting  as  to  remote  damages;  First  Baptist  Church  v.  Utica  &  S.  R. 
Co.  6  Barb.  313,  holding  damage  to  a  church  from  a  nearby  railroad  was  too  re- 
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mote;  Powell  v.  Bunger,  91  Ind.  64,  to  show  a  tendency  to  restrict  action  by 
private  suitors;  Lansing  v.  Smith,  4  Wend.  9,  21  A.  D.  89  (affirming  8  Cow.  146), 
holding  that  depreciation  of  a  dock  by  erection  of  piers  for  a  basin  was  too  re- 
mote; Zimmerman  v.  Union  Canal  Co.  1  Watts  &  S.  346;  holding  an  averment  of 
injury  to  a  ford  by  the  swelling  of  water  due  to  defendant's  dam  was  not  suffi- 
cient; Farrelly  v.  Cincinnati,  2  Disney  (Ohio)  516,  holding  that  the  special  dam- 
ages suffered  must  be  shown  by  the  pleader. 

Cited  in  reference  notes  in  24  A.  D.  161,  on  private  right  of  action  for  public 
nuisance;  49  A.  D.  586,  on  right  of  private  action  by  one  specially  injured  by 
public  nuisance;  26  A.  D.  102,  on  remedies  for  public  nuisances. 

Cited  in  notes  in  31  A.  D.  132,  on  private  action  for  public  nuisance;  3  L.R.A. 
248,  on   immediate  and   consequential   damages  for  taking  of   land   by   law  of 
eminent  domain. 
—  Obstructions  to  travel  as  special  damage. 

Cited  in  Pittsburgh  v.  Scott,  1  Pa.  St.  309;  Knowles  v.  Pennsylvania  R.  Co. 
175  Pa.  623,  34  Atl.  974,  38  W.  N.  C.  303;  Brown  v.  Watson,  47  Mel  161,  74  A. 
D.  482, — holding  obstruction  of  a  highway  actionable  by  one  who  was  compelled 
to  take  a  circuitous  route;  Pierce  v.  Dart,  7  Cow.  609,  holding  same  where  delay 
ensued;  Pennsylvania  &  0.  Canal  Co.  v.  Graham,  63  Pa.  290,  3  A.  R.  549,  holding 
same  where  a  bridge  over  a  canal  broke  and  hindered  highway  travel;  Farmers 
Co-op.  Mfg.  Co.  V.  Albemarle  &  R.  R.  Co.  117  N.  C.  579,  63  A.  S.  R.  606,  29  L.R.A. 
700,  23  S.  E.  43;  Viebahn  v.  Crow  Wing  County,  96  Minn.  276,  3  L.R.A.  (N.S.) 
1126,  104  N.  W.  1089, — ^holding  same  of  a  bridge  hindering  navigation;  Farmers 
Co-op.  Mfg.  Co.  V.  Albemarle  &  R.  R.  Co.  117  N.  C.  579,  53  A.  S.  R.  600,  29  L.R.A. 
700,  23  S.  E.  43,  holding  it  immaterial  whether  plaintiff  navigated  an  obstructed 
river  privately  or  as  a  licensed  common  carrier. 

Cited  in  notes  in  1  L.R.A.  604,  on  remedy  of  riparian  owner  for  obstructions  in 
navigable  waters;  7  L.R.A.  676;  3  L.R.A. (N.S.)  1127, — on  private  right  of  action 
for  obstruction  of  navigable  stream;  59  L.R.A.  87,  on  right  to  object  to  special 
injury  by  interruption  of  voyage  through  obstruction  to  navigation;  59  L.R.A. 
63,  on  injury  by  individual  exceeding  authority  in  obstructing  or  destroying  rights 
of  navigation. 

2  AM.  DEC.   462,  WATSON  v.  BAILEY,   1   BINN.   470. 
Sufficiency  of  certificate  of  acknowledgment  by  married  woman. 

Cited  in  Spencer  v.  Reese,  165  Pa.  158,  30  Atl.  722,  35  W.  N.  C.  449,  25  Pittsb. 
L.  J.  N.  S.  258;  Love  v.  Culp,  4  Serg.  &  R.  269,  8  A.  D.  711 ;  Fowler  v.  McClurg, 
6  Serg.  &  R.  143;  Graham  v.  Long,  65  Pa.  383;  Miller  v.  Wentworth,  82  Pa. 
280,  4  W.  N.  C.  82,  33  Phila.  Leg.  Int.  436;  Dengenhart  v.  Cracraft,  36  Ohio  St. 
549 ;  Laughlin  Bros.  v.  Fream,  14  W.  Va.  322 ;  Chauvin  v.  Wagner,  18  Mo.  531 ; 
Montgomery  v.  Hobson,  Meigs,  437;  Watson  v.  Mercer,  6  Serg.  &  R.  49,  9  A.  D. 
411;  Talbot  V.  Simpson,  Pet.  C.  C.  188.  Fed.  Cas.  No.  13,730;  Sibley  v.  Johnson, 
1  Mich.  380;  Gordon  v.  Haywood,  2  N.  H.  402;  Myers  v.  Boyd,  96  Pa.  427,  38 
Phila.  Leg.  Int.  24,  11  Pittsb.  L.  J.  N.  S.  246,— holding  that  the  certificate  of  a 
wife's  acknowledgment  must  show  substantial  compliance  with  the  statute;  En- 
terprise Transit  Co.'s  Appeal,  9  W.  N.  C.  225,  on  same  point;  Steele  v.  Thompson, 
14  Serg.  &  R.  84;  Paine  v.  Baker,  15  R.  I.  100,  23  Atl.  141;  Heaton  v.  Frj-bernrer, 
38  Iowa,  185;  Kunkle  v.  Davidson,  31  Pa.  Co.  Ct.  298, — holding  that  the  certifi- 
cate must  show  that  the  contents  of  the  instrument  were  made  known  to  her; 
Mclntire  v.  Ward,  5  Binn.  296,  6  A.  D.  417,  holding  a  certificate  showing  that  con- 
tents of  the  instrument  were  known  to  her  sufficient  unden  a  statute  requiring 
that  by  reading  or  otherwise  the  contents  should  be  made  known;  Re  Dahlem,  26 
Pittsb.  L.  J.  N.  S.  34,  holding  certificate  sufficient  though  date  of  month  omitted 
▼here  it  was  recorded  on  date  of  execution. 


Digitized  by 


Google 


2  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  20G 

Cited  in  reference  notes  in  15  A.  D.  611 ;  31  A.  D.  541,— on  sufficiency  of  acknowl- 
edgment; 11  A.  D.  730;  11  A.  S.  R.  244,— on  acknowledgments  by  married  women; 
36  A.  D.  90,  on  sufficiency  of  married  woman's  certificate  of  acknowledgment  to 
deed ;  42  A.  D.  202,  on  effect  of  defective  acknowledgments ;  1  A.  D.  82,  as  to  when 
certificate  of  acknowiedgment  is  conclusive. 

Cited  in  notes  in  15  A.  D.  534,  on  defective  acknowledgments;  41  A.  D.  179, 
on  substantial  compliance  with  statute  in  acknowledgment  by  married  woman; 

3  L.R.A.  826,  on  sufficiency  of  married  woman's  acknowledgment  of  her  deed; 
108  A.  S.  R.  670,  on  sufficiency  of  recitals  in  certificate  of  acknowledgment  oi 
explanation  of  contents  of  instrument  to  acknowledging  party. 
^Extrinsic  evidence  to  aid  certificate. 

Cited  in  First  Nat.  Bank  v.  Paul,  75  Va.  594,  40  A.  R.  740;  Jourdan  v.  Jourdan,. 
9  Serg.  &  R.  208,  11  A.  D.  724, — rejecting  parol  evidence  to  supply  defects  on  the 
face  of  the  certificate;  Jamison  v.  Jamison,  3  Whart.  457,  31  A.  D.  636;  Union  Nat. 
Bank  v.  Moyer,  1  Pa.  Dist.  R.  432, — ^holding  the  certificate  conclusive  in  absence 
of  fraud  or  imposition;  Solt  v.  Anderson,  71  Neb.  826,  99  N.  W.  678,  refusing 
evidence  that  there  was  an  acknowledgment  where  there  was  no  certificate; 
Jackson  ex  dem.  Woodruff  v.  Gilchrist,  15  Johns.  89,  holding  that  privacy  of 
wife's  examination  is  presumed  on  a  certificate  silent  in  that  particular. 

Cited  in  reference  notes  in  56  A.  D.  533,  on  parol  evidence  to  affect  certificate 
of  acknowledgment  of  married  woman ;  52  A.  D.  520,.  on  amendment  by  parol 
evidence  of  defective  acknowledgment  of  married  woman. 

Cited  in  note  in  16  A.  D.  520,  on  parol  evidence  to  vary  certificate  of  acknowl- 
edgment. 

Disapproved  in  Adams  v.  Smith,  11  Wyo.  200,  70  Pac.  1043,  holding  it  proper 
to  show  that  the  examination  of  the  wife  was  separate  from  the  husband,  the 
certificate  failing  to  so  state. 

—  Correction  of  certificate. 

Cited  in  Bours  v.  Zachariah,  11  Cal.  281,  70  A.  D.  779,  holding  that  the  notary 
could  not  supply  deficiencies  in  the  acknowledgment  after  recordation  of  the 
deed. 

Acknowledgment  to  bar  dower. 

Cited  in  Kirk  v.  Dean,  2  Binn.  34>,  holding  that  joining  in  a  deed  but  not  ac- 
knowledging it  according  to  statute  did  not  bar  dower;  Kaiser'»  Estate,  14  Pa. 
Super.  Ct.  155,  holding  same  of  a  separation  agreement  not  so  acknowledged; 
Shaller  v.  Brand,  6  Binn.  435,  6  A.  D.  482,  holding  that  substantial  compliance 
with  the  statute  suffices  to  bar  dower;  O'Ferrall  v.  Simplot,  4  G.  Greene,  162; 
O'Ferrall  v.  Simplot,  4  Iowa,  381,  397,— holding  certificate  fatally  defective  whcih 
did  not  state  that  wife  was  acquainted  with  contents  of  instrument  and  that  she 
relinquished  dower;  Chase's  Case,  1  Bland,  Ch.  206,  17  A.  D.  277,  holding  that 
acknowledgment  by  husband  and  wife  of  a  lease  for  years  bars  dower  only  for  the 
term. 
Nature  of  aclcnowledgnient. 

Cited  in  Learned  v.  Riley,  14  Allen,  109,  on  the  judicial  nature  of  the  taking  of 
an  acknowledgment. 

—  Curative  acts. 

Cited  in  Good  v.  Zercher,  12  Ohio,  364,  holding  a  defective  acknowledgment  not 
curable  by  act;  Johnson  v.  Taylor,  60  Tex.  360,  holding  that  a  defective  certificate 
to  a  sufficient  acknowledgment  was  curable  by  a  court  pursuant  to  such  an  act; 
Randall  v.  Kreiger,  23  Wall.  137,  23  L.  ed.  124,  holding  that  conveyance  by  at- 
torney under  a  defectively  acknowledged  power  from  husband  and  wife  could  be 
legislatively  cured :  Smith  v.  Callaghan,  66  Iowa,  652,  24  N.  W.  50,  holding  formal 
defects  in  an  executor's  sale  of  land  thus  curable. 
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2  AM.  DEC.  460,  DUiWORTH  v.  SINDERLING,  1  BINN.  488. 
Reimbursement  of  claimant  on  avoiding  sale. 

Cited  in  Beeson  v.  Beeson,  9  Pa.  279,  holding  that  a  cestui  que  trust  seeking  to 
avoid  a  sale  must  reimburse  the  purchaser  in  the  amount  paid  by  him  for  the 
account  of  the  cestui  que  trust;  Harper's  Appeal,  64  Pa.  315,  27  Phila.  Leg.  Int. 
230,  2  Legal  Gaz.  218,  holding  that  a  mortgagee  in  possession  believing  himself 
an  absolute  owner  may  on  being  ousted  recover  from  the  owner  for  necessary 
and  proper  improvements. 

Cited  in  reference  notes  in  2  A.  D.  725,  on  necessity  to  equitable  relief  against 
party  in  possession  that  allowance  be  made  for  improvement;  56  A.  D.  7(51,  on 
trustee's  right  to  reimbursement  for  improvements  and  expenditures  on  trust 
estate;  30  A.  S.  R.  598,  on  necessity  of  person  doing  equity  who  seeks  equity. 

Cited  in  note  in  81  A.  S.  R.  176,  on  set-off  of  improvements  in  ejectment  or  tres- 
pass to  try  title. 
Demands  drawing  interest. 

Cited  in  Wood  v.  Robbins,  11  Mass.  504,  6  A.  D.  182,  holding  that  where  a  party 
obtained  money  fraudulently  he  is  chargeable  with  interest  from  the  time  of  his 
obtaining  or  detaining  the  same;  Chauncey  v.  Yeaton,  1  N.  H.  151,  holding  that 
interest  may  be  recovered  on  money  received  for  property  wrongfully  converted; 
Peirce  y,  Rowe,  1  N.  H.  179,  to  the  proposition  that  interest  is  allowable  although 
no  express  contract  existed  as  to  either  the  interest  or  the  principal;  Nisbet  v. 
Lawson,  1  Ga.  275,  to  the  proposition  that  the  rule  seems  to  be  that  interest  may 
be  recovered  on  all  liquidated  sums  from  the  instant  the  principal  becomes 
payable. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  6  A.  D.  191,  on  recovery 
of  interest  under  implied  contract. 
—  Money  lent  or  paid  to  use. 

Cited  in  Port  Royal  v.  Graham,  84  Pa.  426,  4  W.  N.  C.  352,  holding  that  money 
lent  bears  interest  even  if  the  instrument  which  is  evidence  of  the  debt  does  not 
so  stipulate  in  express  terms;  Harris  v.  Mercur,  202  Pa.  318,  51  Atl.  971,  holding 
that  where  money  is  paid  for  the  use  of  another  interest  is  recoverable  from  the 
time  of  such  payment  without  proof  of  demand  for  repayment;  Thompson  v. 
Stevens,  2  Nott  &  M'C.  493,  to  the  proposition  that  interest  might  be  recovered 
whenever  money  was  laid  out  for  the  use  of  another;  Reid  v.  Rensselaer  Glass 
Factory,  3  Cow.  393,  holding  that  interest  was  allowable  on  cash  advances  though 
the  advances  vested  in  the  form  of  a  mutual  current  and  unliquidated  account; 
Rensselaer  Glass  Factory  v.  Keid,  5  Cow.  587,  to  similar  effect;  Eaton  v. 
Truesdail,  40  Mich.  1,  holding  that  a  mortgage  given  as  additional  security 
for  a  debt  by  implication  bore  interest  from  the  time  it  was  given  at  the  legal 
rate. 

2  AM.  DEC.  474,  WILT  v.  FRANKLIN,  1  BINN.  502. 
Validity  of  preferential  assignments  and  transfers. 

Cited  in  United  States  Bank  v.  Huth,  4  B.  Mon.  423;  Owen  v.  Arvis,  26  N.  J. 
L.  22, — to  the  proposition  that  a  debtor  in  failing  circumstances  may  prefer  one 
set  of  creditors  to  another ;  Robinson  v.  Rapelye,  2  Stew.  ( Ala. )  86 ;  Hollister  v. 
Loud,  2  Mich.  309;  Cooper  v.  McClun,  16  III.  435;  Maberry  v.  Shisler,  1  liar. 
(Del.)  349;  Ex  parte  Conway,  4  Ark.  302;  York  County  Bank  v.  Carter,  38 
Pa.  446,  80  A.  D.  494;  Cameron  v.  Montgomery,  13  Serg.  &  R.  128, — holding  the 
same  effect;  Naylor  v.  Fosdick,  4  Day,  146,  4  A.  D.  187,  on  the  same  point:  Grover 
v.  Wakeman,  11  Wend.  187,  25  A.  D.  624,  to  the  proposition  that  an  assign- 
ment by  a  debtor  for  the  benefit  of  creditors  is  good,  no  matter  in  what  pro- 


Digitized  by 


Google 


2  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  208 

portion  the  assignments  are  made  so  long  as  all  his  property  is  devoted  to  the 
payment  of  just  debts;  Layson  v.  Rowan,  7  Rob.  (La.)  1,  to  the  proposition  that 
an  insolvent  debtor  may  by  a  deed  of  trust  grant  a  preference  to  part  of  his 
creditors;  Barr  v.  Hatch,  3  Ohio,  527,  holding  that  a. conveyance  by  a  debtor  of 
his  whole  estate  while  a  suit  is  pending  against  him  is  not  a  fraud  per  ae,  but  so  far 
as  it  is  a  badge  of  fraud  may  be  explained  and  justified  by  proof. 

Cited  in  note  in  2  L.R.A.  328,  on  conflict  of  laws  as  to  validity  of  assignment 
for  benefit  of  creditors. 
Effect  of  retention  of  possession  of  property  assigned  for  creditors. 

Cited  in  Lowe  v.  Matson,  140  111.  108,  29  N.  E.  1036,  holding  that  retention  of 
possession  by  an  assignor  for  creditors  is  not  of  itself  fraudulent,  the  assignee 
having  a  reasonable  time  to  take  possession;  United  States  v.  Bank  of  United 
States,  8  Rob.  (La.)  262,  to  the  proposition  that  retaining  possession  of  the 
property  assigned  raises  a  presumption  of  fraud;  Hughes  v.  Robinson,  24  Pa.  9; 
Carpenter  v.  Mayer,  5  Watts,  483,  holding  that  a  transfer  must  as  against  creditors 
or  a  subsequent  assignee  be  accompanied  presently  or  within  a  reasonable  time  by 
change  of  possession ;  Keller  v.  Paine,  34  Hun,  167,  holding  that  such  is  the  Penn- 
sylvania rule;  Sumner  v.  Hicks,  2  Black,  532,  17  L.  ed.  355,  holding  a  certain  as- 
signment void  and  also  that  the  Stat.  13  Eliz.  was  declaratory  of  the  common  law; 
Streeper  v.  Eckart,  2  Whart.  302,  30  A.  D.  258,  to  the  proposition  that  a  transfer 
of  personal  property  unaccompanied  by  a  corresponding  change  of  possession  is 
void  as  against  creditors;  Land  v.  Jeffries,  5  Rand.  (Va.)  211,  holding  that  where 
the  grantor  of  personal  property  remains  in  possession  after  an  absolute  convey- 
ance such  conveyance  will  be  deemed  prima  facie  fraudulent. 
Effect  of  reservations  and  trusts  in  assignments  for  creditors. 

Cited  in  M*Clurg  v.  Lecky,  3  Penr.  &  W.  83,  23  A.  D.  64,  holding  that  a  reser- 
vation by  a  debtor  in  his  assignment  at  the  expense  of  his  creditors  of  any  part  of 
his  property  is  fraudulent  and  void;  Sheerer  v.  Lautzerheizer,  6  Watts,  543,  hold- 
ing that  reservations  in  a  voluntary  deed  of  trust  makes  it  void  as  to  creditors 
not  assenting  to  it;  Sangston  v.  Gaither,  3  Md.  40,  holding  that  an  assignment 
conditioned  that  participants  should  first  release  the  debtor  was  void  for  fraud; 
McAllister  v.  Marshall,  6  Binn.  336,  6  A.  D.  458,  on  restrictions  limiting  rights 
of  creditors  as  avoiding  the  assignment. 

Distinguished  in  Lippincott  v.  Barker,  2  Binn.  174,  4  A.  D.  433,  holding  that 
such  an  assignment  is  good  if  certain  of  the  creditors  accept  the  terms  and  is  a 
transfer  of  the  property  for  their  use  from  the  time  of  acceptance. 
Presnmptfon  as  to  acceptance  of  deed  or  trust. 

Cited  in  Harvey  v.  Gardner,  41  Ohio  St.  642,  to  the  proposition  that  any  gift 
whether  in  trust  or  not  is  presumed  to  have  been  accepted  by  the  person  to  whom 
it  is  given  until  the  contrary  appears;  M'Kinney  v.  Rhoads,  5  Watts,  343,  to 
similar  effect;  Eyrick  v.  Hetrick,  13  Pa.  488,  to  the  proposition  that  the  trustee 
is  presumed  to  have  accepted  the  instrument  creating  the  trust  until  the  fact  be 
disapproved;  Skipworth  v.  Cunningham,  8  Leigh,  271,  31  A.  D.  642,  to  the  proposi- 
tion that  assent  to  a  beneficial  instrument  is  presumed  until  the  contrary  appears ; 
Mississippi  C.  R.  Co.  v.  Southern  R.  Asso.  8  Phila.  107,  28  Phila.  Leg.  Int.  309, 

3  Legal  Gaz.  178,  4  Brewst.  (Pa.)  79,  to  the  proposition  that  the  acceptance  of  a 
benefit  is  to  be  presumed. 

Cited  in  note  in  54  L.R.A.  898,  on  presumption  of  acceptance  of  trust  deeds. 

Distinguished  in  Pennsylvania  Co.  v.  Dovey,  64  Pa.  260,  27  Phila.  Leg.  Int.  126, 
holding  that  when  a  mortgage  was  executed  in  blank  there  could  be  no  presumption 
of  acceptance. 
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—  Of  assignment  for  creditors. 

Cited  in  Ewing  v.  Walker,  60  Ark.  603,  31  S.  W.  46,  holding  that  where  a  deed 
of  assignment  is  executed  and  placed  on  record  the  presumption  is  that  the  as- 
signee and  creditors  have  accepted  it  unless  the  contrary  appears;  Hal^  v.  Deni- 
son,  17  Vt.  310,  holding  that  the  assent  of  the  creditors  to  an  assignment  for 
their  benefit  will  be  persumed  although  they  do  not  become  parties  to  it  or  give 
■any  express  consent;  Re  Latimer,  2  Ashm.  (Pa.)  620,  holding  the  assent  of 
creditors  to  an  appropriation  by  a  trustee  for  their  benefit  was  presumed. 

Cited  in  note  in  24  L.R.A.  370,  371,  on  presumption  of  assent  to  assignment 
or  deed  of  trust  for  creditors. 

Distinguished  in  Hays  v.  Heidelberg,  9  Pa.  203,  holding  that  where  the  credi- 
tors already  have  control  of  the  property  there  is  no  presumption  in  favor  of  a 
deed  of  trust  in  their  favor. 
Vesting  of  title  under  assignment  for  creditors. 

Cited  in  Johnson  v.  Sharp,  31  Ohio  St.  611,  27  A.  R.  529,  holding  that  an  as- 
signee's title  was  complete  and  passed  from  the  time  of  depositing  the  deed  in 
the  mails  by  the  debtor. 

—  Priorities. 

Cited  in  Halsey  v.  Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  5,964,  holding  that  an 
assignment  for  the  benefit  of  all  creditors  is  good  against  subsequent  attachments, 
although  all  the  creditors  are  not  parties  to  the  deed  before  the  attachment; 
Brown  v.  Minturn,  2  Gall.  557,  Fed.  Cas.  No.  2,021,  to  similar  effect. 

Distinguished  in  Smith  y.  Smith,  19  Gratt.  545,  holding  that  a  deed  of  trust  for 
benefit  of  creditors,  technically  delivered  but  not  recorded,  was  void  as  to  credi- 
tors attaching  before  it  was  recorded. 
Scbedule  as  essential  part  of  assignment  for  creditors. 

Cited  in  Leitensdorfer  v.  Webb,  1  N.  M.  34  (dissenting  opinion),  on  the  validity 
of  an  assignment  without  a  schedule. 

Cited  in  reference  note  in  43  A.  S.  R.  641,  on  sufficiency  of  description  in 
schedule  in  assignment  for  creditors. 

—  Want  of  schedule  as  badge  of  fraud. 

Cited  in  Moir  v.  Brown,  14  Barb.  39,  to  the  proposition  that  the  failure  to  annex 
a  schedule  of  the  property  to  be  conveyed  raises  a  strong  presumption  of  fraud; 
Brown  v.  Lyon,  17  Ala.  659,  holding  that  the  omission  in  a  deed  of  assignment 
to  specify  the  property  assigned  does  not  render  it  fraudulent  on  its  face  but  only 
raises  a  presumption  of  fraud;  Cumraings  v.  McCullough,  5  Ala.  324,  to  similar 
effect;  Haven  v.  Richardson,  5  N.  H.  113,  holding  that  the  want  of  a  schedule  was 
not  a  conclusive  evidence  of  fraud ;  Clow  v.  Woods,  6  Serg.  &  R.  275,  9  A.  D.  346, 
holding  by  analogy  that  an  immediate  delivery  in  specie  of  articles  covered  gen- 
erally by  a  sale  of  goods  in  process  of  manufacture  was  needless. 
Consideration  supporting  assignment  for  creditors. 

Cited  in  Marsalis  v.  Oglesby,  1  Tex.  App.  Civ.  Cas.   (White  &  W.)   101,  to  the 
proposition  that  an  assignment  for  the  benefit  of  creditors  is  one  based  upon  a 
sufficient  consideration  and  good. 
Assent  of  creditors  to  assignment. 

Cited  in  United  States  Bank  v.  Huth,  4  B.  Mon.   (Ky.)  423,  to  the  point  that 
creditors  need  not  be  parties  to  an  assignment. 
Existing  debt  as  consideration. 

Cited  in  Miller  v.  Marckle,  21  111.  152,  on  the  necessity  of  consideration  for  a 
mortgage. 

Ato.  Dec.  Vol  I.— 14. 
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Right  to  deny  expressed  consideration  of  deed. 

Cited  in  Morse  v.  Shattuck,  4  N.  H.  229,  17  A.  D.  419,  holding  that  where  a 
consideration  of  money  is  expressed  in  a  deed  made  for  the  purpose  of  conveying 
lands,  no  averment  can  be  admitted  to  the  contrary  for  the  purpose  of  defeating 
the  conveyance;  Farrington  v.  Barr,  36  N.  H.  86;  Allison  v.  Kurtz,  2  Watts,  185; 
Scoby  v.  Blanchard,  3  N.  H.  170,— to  similar  effect;  Whiting  v.  Gould,  2  Wis. 
552,  holding  that  an  expressed  consideration  cannot  be  totally  denied  to  defeat 
the  instrument  except  when  iccited  in  consequence  of  fraud  or  mistake;  Powell 
V.  Monson  &  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,356,  holding  that  the 
parties  to  a  deed  are  estopped  to  deny  the  consideration  stated  in  it. 

Cited  in  note  in  20  L.R.A.  112,  on  parol  evidence  as  to  consideration  for  deed 
in  action  by  creditor  to  set  it  aside. 
Acceptance  as  relating  back  to  delivery. 

Cited  in  Prime  v.  Yates,  3  Brev.  559,  2  Treadway,  Const.*  770,  holding  that  a 
bill  of  sale  delivered  to  a  stranger  for  the  use  of  a  third  person,  is  a  valid  transfer 
from  the  date  of  the  delivery  if  the  vendee  consents. 
Priority  between  attachment  and  conveyance. 

Distinguished  in  Hood  v.  Brown,  2  Ohio,  266,  where  a  transfer  by  way  of  mort- 
gage was  kept  by  debtor  for  an  unreasonable  time  and  put  on  record  after  the 
creditor  had  judgment. 

Disapproved  in  Welch  v.  Sackett,  12  Wis.  244,  holding  that  subsequent  attach- 
ments took  priority  over  mortgages  executed,  recorded,  and  delivered  to  a  third 
party  for  the  benefit  of  the  mortgagees  who  had  no  notice  of  such  mortgages  until 
after  the  attachments. 
Bargain  and  sale  as  mode  of  conveyance. 

Cited  in  French  v.  French,  3  N.  H.  234,  recognizing  the  bargain  and  sale  as  a 
method  of  conveyance. 

2  AM.  DEC.  488,  SHAFFER  v.  KINTZER,   1  BINN.  537. 
Entire  verdict  where  some  counts  are  bad. 

Cited  in  McClurg  v.  Ross,  5  Binn.  218,  holding  words  not  actionable  unless  thej 
contain  plain  intimation  of  some  crime  liable  to  punishment. 
Words  actionable  per  se. 

Cited  in  Stewart  v.  Howe,  17  111.  71;  Pollard  v.  Lyon,  91  U.  S.  225,  23  L.  ed. 
308;  Gosling  v.  Morgan,  32  Pa.  273;  Davis  v.  Carey,  141  Pa.  314,  21  Atl.  633,  2S 
W.  N.  C.  10,  48  Phila.  Leg.  Int.  372;  Andres  v.  Koppenheafer,  3  Serg.  &  R. 
255,  8  A.  D.  647;  Skinner  v.  Wliite,  18  N.  C.  (Dev.  &  B.  L.)  471;  Giddens  v. 
Mirk,  4  Ga.  364, — tg  the  proposition  that  words  are  actionable  when  if  the  charere- 
they  make  is  true  will  subject  the  party  charged  to  an  indictment  for  a  crime 
charging  moral  turpitude  or  subject  him  to  an  infamous  punishment;  McClurg 
V.  Ross,  5  Binn.  218,  to  the  proposition  that  words  are  not  actionable  unless  in 
their  natural  and  obvious  meaning  they  impute  a  crime  liable  to  punishment. 

Cited  in  notes  in  8  A.  D.  651,  on  words  actionable  per  se;  12  A.  D.  44,  on 
actionability  of  words  not  imputing  indictable  offense. 
—  Words  imputing  false  swearing. 

Cited  in  Packard  v.  Spangler,  2  Binn.  60,  holding  that  a  charge  of  false  swearing 
was  not  actionable  and  that  the  innuendo  would  not  help  it;  Bricker  v.  Potts, 
12  Pa.  200,  holding  that  words  are  actionable  if  in  their  ordinary  sense  they  imply 
that  a  false  oath  was  taken  in  a  judicial  proceeding  although  no  such  proceeding 
existed;  McCulloch  v.  Craig,  1  Phila.  74,  7  Phila.  Leg.  Int.  114,  to  similar  effect; 
Willis  V.  Patterson,  Tappen  (Ohio)  275;  holding  that  to  charge  one  with  perjury- 
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in  an  oath  administered  wholly  extrajudicially  is  not  slanderous;  Chapman  v. 
Gillet,  2  Conn.  40  (dissenting  opinion),  on  the  necessity  that  the  false  swearing 
as  charged  must  have  been  perjury. 

Cited  in  reference  notes  in  24  A.  D.  104,  as  to  when  words  charging  false  swear- 
ing are  actionable;  12  A.  D.  46,  on  essential  elements  to  render  charge  of  false 
swearing  actionable. 

Cited  in  note  in  26  A.  D.  96,  on  actionability  of  words  imputing  perjury. 
Office  of  innuendo. 

Cited  in  Tipton  v.  Kahle,  3  Watts,  90,  to  the  proposition  that  the  office  of  the 
innuendo  is  to  elucidate  the  meaning  of  the  words  uttered,  not  to  alter  their 
nature;  Bomman  v.  Boyer,  3  Binn.  515,  6  A.  D.  380,  Yates,  J.,  to  the  proposition 
that  the  purpose  of  the  innuendo  is  to  explain  matters  sufficiently  expressed  be- 
fore; Quinn  v.  Prudential  Ins.  Co.  116  Iowa,  522,  90  N.  W.  349,  to  the  proposition 
that  the  meaning  of  the  words  cannot  be  changed  by  innuendo  when  in  their 
proper  sense  tliey  are  not  ambiguous. 

Cited  in  reference  note  in  1  A.  D.  260,  on  purpose  of  innuendo  in  action  for 
slander. 

Cited  in  notes  in  12  A.  D.  45,  on  office  of  innuendo;  26  A.  D.  95,  on  definition 
and  office  of  colloquium  and  innuendo,  and  distinction  between  them. 
Voluntary  false  oatli  as  perjury. 

Cited  in  United  States  v.  Bell,  81  Fed.  830,  to  the  point  that  voluntary  testi- 
mony which  was  not  compellable  may  be  the  basis  of  perjury. 
Reversal  vrithout  new  trial. 

Cited  in  Griffith  v.  Eshelman,  4  Watts,  51,  holding;  that  if  a  judgment  for  a 
defendant  be  reversed  for  error  which  occurred  on  the  trial  and  it  appears  that  the 
plaintiff's  declaration  contains  no  cause  of  action  a  venire  facias  de  novo  will  not 
be  awarded;  Ebersoll  v.  Krug,  5  Binn.  51,  to  the  point  that  where  the  court  re- 
versed a  judgment  because  of  misjoinder  of  action  a  venire  facias  de  novo  would 
not  be  granted. 

2  AM.  DEC.  493,  GARRIGUES  v.  COXE,  1  BINN.  592. 
Attachment  of  risk  in  ''at  and  from*'  policy. 

Cited  in  Paddock  v.  Franklin  Ins.  Co.  1 1  Pick.  227,  to  the  proposition  that  when 
the  insurance  is  "at  and  from"  the  port,  the  policy  and  risk  attached  before 
sailing;  Seamans  v.  Loring,  1  Mason,  127,  Fed.  Cas.  No.  12,583,  to  the  proposi- 
tion that  if  at  the  time  of  making  of  the  policy  the  vessel  is  abroad  in  a  foreign 
port  or  expected  to  arrive  at  such  port  in  the  course  of  the  voyage,  the  policy 
by  the  word  "at"  will  attach  upon  the  vessel  and  cargo  from  the  time  of  her  ar- 
rival at  port. 

Cited  in  reference  note  in  32  A.  D.  225,  on  construction  of  policy  insuring  vessel 
"at  and  from"  foreign  port. 

Cited  in  notes  in  13  E.  R.  C.  619,  on  insurance  "at  and  from"  foreign  port;  2 
A.  D.  134;  48  A.  D.  469, — on  construction  of  words  "at  and  from"  in  policy  of  in- 
surance. 
Conclusiveness  of  survey  of  vessel. 

Cited  in  Armroyd  v.  Union  Ins.  Co.  2  Binn.  394,  holding  that  to  make  a  survey 
and  condemnation  for  unsoundness  a  bar  within  the  usual  memorandum  it  must 
appear  that  the  vessel  was  condemned  for  unsoundness  or  rottenness  only;  Com. 
ex  rel.  Barnes  v.  Philadelphia  County,  2  Serg.  &  R.  290,  to  similar  effect;  Griswold 
V.  National  Ins.  Co.  3  Cow.  96,  to  the  proposition  that  it  seems  to  be  taken  for 
granted  in  all  cases  that  if  the  survey  states  the  condemnation  for  rottenness  alone 
it  is  conclusive. 


Digitized  by 


Google 


2  AM.  DEC]  NOTES  OX  AMERICAN  DECISIONS.  212 

Seawortbiness. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  58  A.  D.  674,  on 
seaworthiness  in  connection  with  marine  insurance;   14  E.  R.  C.  71,  on  implied 
warranty  as  to  seaworthiness  subsequent  to  commencement  of  voyage. 
♦•Perils  of  the  sea." 

Cited  in  Anthony  v.  ^Etna  Ins.  Co.  1  Abb.  (U.  S.)  343,  Fed.  Cas.  No.  486, 
holding  a  loss  caused  by  cattle  rushing  overboard  and  being  drowned  while  being 
landed  was  within  the  insurance  of  perils  of  the  seas  and  the  risk  of  lighterage; 
Fleming  v.  Marine  Ins.  Co.  3  Watts  &  S.  144,  38  A.  D.  747,  on  what  are  perils 
of  the  sea. 

Cited   in   note   in   41   A.   D.  285,  on   losses   by   imperfect  stowage,   sweating, 
steaming,  or  blowing,  or  by  vermin  as  "perils  of  the  sea." 
-—Damage  by  vermin. 

Cited  in  Hazard  v.  New  England  M.  Ins.  Co.  8  Pet.  557,  8  L.  ed.  1043,  holding 
that  a  loss  of  a  vessel  caused  by  worms  ordinarily  found  in  the  waters  through 
which  the  vessel  sailed  was  not  a  loss  by  perils  of  the  sea. 

Disapproved  in  Kirkland  v.  The  Fame,  Fed.  Cas.  No.  7,845,  holding  that  damage 
by  rats  is  not  a  peril  of  the  sea  and  navigation  within  a  clause  of  the  bill  of 
lading  exempting  the  carrier  from  liability  from  such  perils. 
liiability  for  damage  by  rats. 

Cited  in  Taylor  v.  Secrist,  2  Disney  (Ohio)  299,  holding  that  if  without  the 
fault  of  the  warehouseman  the  property  stored  is  injured  by  rats  he  is  not  re- 
sponsible. 

Cited  in  note  in  24  A.  D.  156,  on  liability  of  warehouseman  where  goods  are 
destroyed  by  rats. 

2  AM.  DEC.  407,  COM.  v.  DUANE,   1  BINN.  601. 
Construction  of  statutes  to  avoid  repugnancy  and  nullity. 

Cited  in  Franklin  v.  Kelley,  2  Neb.  79;  Pueblo  County  v.  Wilson,  15  Colo.  90, 
24  Pac.  603;  Re  Scott,  Fed.  Cas.  No.  12,518;  Allison  v.  Hubbell,  17  Ind.  559; 
People  v.  Shotwell,  27  Cal.  394, — to  the  proposition  that  an  act  should  be  so  con- 
strued as  to  give  effect  to  every  part  of  it  and  to  reconcile  the  different  pro- 
visions; Dubose  V.  Dubose,  38  Ala.  238,  holding  that  if  possible  such  a  construc- 
tion is  to  be  made  as  will  avoid  inconsistency;  Dodd  v.  State,  18  Ind.  56;  March 
V.  State,  44  Tex.  64, — to  the  point  that  every  part  must  be  read  into  the  act, 
—  As  to  penalties. 

Cited  in  Lowenberg  v.  People,  27  N.  Y.  336,  to  the  proposition  that  a  penalty 
cannot  be  raised  by  implication  but  must  be  expressly  created  and  imposed ;  Young 
V.  State,  58  Ala.  358,  holding  that  penal  laws  are  not  by  construction  made  to 
embrace  cases  not  plainly  within  their  meaning. 
Effect  of  repeal  of  statutes  on  pending  rights  and  liabilities. 

Cited  in  Bedford  v.  Shilling,  4  Serg.  &  R.  401,  8  A.  D.  718,  to  the  proposition 
that  suits  pending  are  not  affected  by  the  passage  of  an  act  prohibiting  suits  of 
that  particular  nature;  M'Farland  v.  Moyaraensing  Twp.  12  Serg.  &  R.  297,  to 
to  the  proposition  that  a  statute  shall  not  be  construed  retrospectively  so  as  to 
•  take  away  a  vested  right;  Eakin  v.  Ranb,  12  Serg.  &  R.  330,  on  the  same 
point;  Board  of  Health  v.  Hand,  4  Whart.  217,  to  the  proposition  that  in  civil  cases 
a  repealing  act  does  not  work  retrospectively;  Hunt  v.  Gulick,  9  N.  J.  L.  205,  hold- 
ing that  the  repeal  of  a  statute  will  not  defeat  a  recovery  under  an  already  vested 
right;  Exeter  v.  Stratham,  2  N.  H.  102,  holding  that  all  rights  imperfect  in 
liabilities  incomplete  and  suits  pending  if  founded  on  existing  statutes  must 
cease  or  be  destroyed  by  a  repeal  of  those  statutes ;  Duffield  v.  Smith,  3  Serg.  &  R. 
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690,  holding  that  a  legislative  act  will  not  be  construed  retrospectively  so  as 
to  take  away  already  vested  rights  unless  there  is  a  clear  intention  to  that  effect 
expressed  in  the  act;  Rice  v.  Wright^  46  Miss.  679,  holding  that  the  repeal  of  a 
statute  which  confers  jurisdiction  causes  all  proceedings  pending  under  it  at  the 
time  of  the  repeal  to  fail;  State  ex  rel.  Hudson  v.  Academy  of  Science,  13  Mo. 
App.  213,  holding  that  where  the  legislature  exempted  a  certain  class  of  property 
from  taxation  and  made  no  provision  for  the  collection  of  taxes  already  due, 
such  taxes  cannot  be  collected  after  the  exemption  is  declared;  Jones  v.  Com. 
86  Va.  661,  10  S.  E.  1005,  holding  that  every  state  may  control  the  reme- 
dies furnished  in  her  courts  and  may  at  any  time  change  the  form  of  pro- 
cedure therein  and  the  laws  in  force  at  the  time  of  trial  must  prevail;  Pacific 
Mail  S.  S.  Co.  V.  Joliffe,  2  Wall.  450,  17  L.  ed.  805  (dissenting  opinion),  on  ap- 
plicability of  prior  law  on  writ  of  error  heard  after  appeal. 
Effect  of  repeal  of  penal  law. 

Cited  in  Tivey  v.  People,  8  Mich.  128 ;  Com.  v.  King,  1  Whart.  448 ;  Com.  use  of 
School  Dist.  V.  Shopp,  1  Woodw.  Dec.  123;  Corpman  v.  Backistow,  1  Pearson  (Pa.) 
199;  Com.  V.  Honey  Brook  Coal  Co.  2  Pearson  (Pa.)  365:  Com.  v.  Brown,  20 
Pa.  Co.  Ct.  139,  7  Pa.  Dist.  R.  117;  Lewis  v.  Foster,  Smith  (N.  H.)  420:  Church 
V.  Rhodes,  6  How.  Pr.  281;  Pacific  &  A.  Teleg.  Co.  v.  Com.  3  Brewst.  (Pa.)  517; 
Abbott  V.  Com.  8  Watts,  517,  34  A.  D.  492,— holding  that  the  repeal  of  a  p?nal 
statute  pending  a  proceeding  under  it  puts  an  end  to  further  prosecution  under 
it  unless  there  is  a  saving  clause  in  the  repealing  act;  Velvidere  v.  Warren  R.  Co. 
34  N.  J.  L.  193,  to  the  proposition  that  the  repeal  of  a  penal  statute  puts  an  end 
to  all  prosecutions  under  it;  Hartung  v.  People,  22  N.  Y.  95,  holding  that  the 
repeal  of  a  penal  law  after  conviction  arrests  the  judgment  and  when  the  repeal 
is  after  judgment  the  judgment  is  to  be  reversed  upon  writ  of  error:  Curran  v. 
Owens,  16  W.  Va.  208,  holding  generally  that  when  an  act  is  repealed  without 
a  saving  clause  that  it  must  be  considered  except  as  to  transactions  passed  and 
closed  as  if  it  had  never  existed;  Coles  v.  Madison  County,  Breese  (111.)  116,  12 
A.  D.  161 ;  Gallipot  ex  dem.  Bruner  v.  Manlove,  1  111.  156, — holding  that  the 
legislature  have  power  to  release  a  penalty  accruing  to  a  county  after  verdict 
but  before  judgment;  Butler  v.  Palmer,  1  Hill,  324:  State  v.  Mathews,  14  Mo. 
133;  Engle  v.  Shurts,  1  Mich.  150, — holding  that  where  a  penal  statute  is  repealed 
without  a  reservation  or  saving  clause  in  lavor  of  penalties  that  had  accrued 
under  it  such  penalties  cannot  afterwards  be  recovered;  United  States  v.  Finlay, 
1  Abb.  U.  S.  364,  Fed.  Cas.  No.  15,099,  3  Pittsb.  120,  16  Pittsb.  L.  J.  N.  S. 
254,  26  Phila.  Leg.  Int.  92,  holding  that  where  a  statute  declaring,  an  offense 
and  its  punishment  is  repealed  without  a  provision  saving  pending  pro.secutions 
an  indictment  previously  found  but  not  tried  should  be  quashed  on  motion. 

Cited  in  note  in  94  A.  D.  218,  on  effect  of  repeal  of  criminal  statute. 

Disapproved  in  Shepherd  v.  People,  25  N.  Y.  406,  24  How.  Pr.  388,  to  the  point 
that  a  statute  changing  a  penalty  was  not  retroactive. 
Validity  of  petpospective  laws. 

Cited  in  Bender  v.  Crawford,  33  Tex.  745,  7  A.  R.  270,  on'  right  to  pass  retro- 
spective laws;  Re  Koch,  5  Rawle,  338,  to  same  where  it  affects  the  remedy  only 
and  no  rights;  Col  well's  Succession,  34  La.  Ann.  265,  holding  permissive  acts  for 
validation  of  marriages  enabled  persons  prohibited  from  marrying  to  validate 
their  marriage  after  repeal  of  the  prohibition. 
Matter  dehors  record  on  appeal. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  holding  that  matter 
dehors  the  record  will  be  heard  only  where  otherwise  an  affirmance  would  result 
leaving  appellant  remediless. 


Digitized  by 


Google 


2  AM.  DEC]  NOl^S  ON  AMERICAN  DECISIONS.  214 

2  AM.  DEC.  502,  GITTINGS  y.  HALIj,  1  HARR.  ft  J.  14. 

Rig^hts  of  owner  of  land  held  Adversely. 

Cited  in  Cresap  v.  Hutson,  9  Gill.  269;   Hoye  v.  Swan,  6  Md.  237 — holding 
that  exclusive  possession  by  a  wrongdoer  without  inclosure  was  no  bar  to  eject- 
ment by  the  rightful  owner  though  never  in  actual  possession. 
Pre  of  of  deed  by  copy. 

Cited  in  Doe  ex  dem.  Longworth  v.  Close,  1  McLean,  282,  Fed.  Cas.  No.  8,489, 
on  admissibility  of  copy  of  deed  presumably  in  possession  of  party  offering. 

Cited  in  reference  notes  in  6  A.  D.  470,  on  proof  of  ancient  deeds;  42  A.  D.  254, 
on  admissibility  in  evidence  of  record  copy  of  deed  not  required  to  be  recorded; 
66  A.  D.  441,  on  admissibility  of  record  copy  of  deed  not  required  to  be  recorded 
or  recorded  without  authority. 

Cited  in  notes  in  9  A.  S.  R.  304,  on  documents  admissible  under  rule  governing 
ancient  deeds;  9  A.  S.  R.  303,  as  to  whether  possession  under  ancient  deed  la 
essential  to  its  admissibility. 
Presumption  as  to  conveyance. 

Cited  in  Stevenson  v.  McReary,  12  Smedes  &  M.  9,  61  A.  D.  102,  on  presumption 
of  conveyance  from  lapse  of  time. 
Impeachment  of  certiflcate  of  acknowledirment. 

Cited  in  Byer  v.  Etuyre,  2  Gill,  150,  41  A.  D.  410,  holding  that  a  false  statement 
in  the  certificate  of  a  justice  may  be  disproved  and  an  instrument  thus  invalidated; 
Ramsburg  v.  Campbell,  55  Md.  227,  holding  that  justice  taking  acknowledgment 
will  be  credited  rather  than  parties  who  deny  it. 

Cited  in  reference  notes  in  15  A.  D.  611,  on  sufficiency  of  acknowledgments; 
42  A.  D.  202,  on  effect  of  defective  acknowledgments. 

Cited  in  notes  in  15  A.  D.  534,  on  defective  acknowledgments;  41  A.  D.  171, 
as  to  where  acknowledgments  may  be  taken,  and  necessity  ot  location  appearing 
In  certificate. 
Parol  evidence  as  to  land  conveyed. 

Cited  in  Donahue  v.  McNulty,  24  Cal.  411,  85  A.  D.  78,  on  inadmissibility  of 
parol  evidence  to  show  that  a  deed  conveying  all  was  only  meant  to  convey  a  part. 
Effect  of  recording  defective  deeds. 

Cited  in  Johns  v.  Heard  on,  3  Md.  Ch.  57,  holding  that  defects  in  the  acknowl- 
edgment could  not  be  cured  by  registration. 
Ck>nclu8iveness  of  surveyor's  plat  of  lands. 

Cited  in  Hall  v.  Gittings,  2  Harr.  &  J.  112,  holding  competency  of  a  witness 
because  of  his  adjoining  holdings  was  not  open  to  objection,  his  land  not  being 
located  on  the  plat  in  the  case. 

Cited  in  note  in  22  A.  S.  R.  34,  on  evidence  to  establish  or  vary  calls  in 
surveys. 
Review  of  evidence  on  appeal. 

Cited  in  Handy  v.  I^tate,  7  Harr.  &  J.  42,  holding  that  evidence  received  by  the 
inferior  court  without  objection  may  be  rejected  by  the  superior  court. 

2  AM.  DEC.  610,  McDONOUGH  v.  TEMPIiEMAN,  1  HARR.  &  J.   15«. 
Liability  on  agent's  contracts— -Of  principal. 

Cited  in  reference  notes  in  6  A.  D.  161,  on  principal's  liability  on  agent's  con- 
tracts ;  20  A.  D.  279,  on  method  to  be  pursued  by  agent  to  bind  principal :  29 
A.  D.  66,  as  to  when  principal  is  bound  by  sealed  contract  or  deed  of  agent. 

Cited  in  note  in  6  A.  D.  155,  on  admissibility  of  parol  evidence  to  charge  one  as 
principal  where  agency  not  shown  by  writing. 
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—  Of  agent. 

Cited  in  Commercial  Bank  v.  Waters,  45  App.  Div.  441,  60  N.  Y.  Supp.  981, 
holding  the  presumption  is  that  the  agent  of  a  disclosed  principal  did  not  intend 
to  bind  himself;  Key  v.  Parnham,  6  Harr.  &  J.  418,  holding  that  where  it  appears 
that  one  of  the  contracting  parties  is  acting  solely  as  agent  the  agreement  oper- 
ates to  bind  the  principal  only. 

Cited  in  reference  notes  in  24  A.  D.  66,  as  to  when  agent  is  personally  bound;  11 
A.  D.  30;  26  A.  D.  215, — on  personal  liability  of  agent  on  contracts  made  by  him; 
26  A.  D.  524,  on  personal  liability  of  agent  on  sealed  contracts;  6  A.  D.  281,  on 
effect  of  agent's  signing  instrument;  7  A.  D.  704,  on  effect  of  contracts  of  agents 
in  which  agency  is  indicated  by  addition  of  descriptive  title  only;  10  A.  D.  196, 
on  contract  by  agents  of  municipal  corporations. 

Cited  in  notes  in  20  A.  D.  667,  on  execution  of  instruments  by  agent;  48  A.  S.  R. 
918,  on  personal  liability  to  third  persons  of  agent  assuming  without  authority  to 
make  contract  for  corporation;  13  A.  D.  563,  on  effect  of  corporate  agent's  indorse- 
ment or  acceptance  of  negotiable  instrument. 
Necessity  off  sea!  to  bind  corporation. 

Cited  in  McKim  v.  Odom,  3  Bland.  Ch.  407,  on  power  of  corporation  to  bind  itself 
or  be  bound  by  acts  not  sealed. 

2  AM.  DEC.  519,  KIR  WAN  T.  IjATOUR,  1  HARR.  A  J.  289. 
Right  off  purchaser  to  flxtures. 

Cited  in  Conner  v.  Coffin,  22  N.  H.  538;  Cohen  v.  Kyler,  27  Mo.  122,— on  rule 
that  unless  there  is  a  stipulation  to  the  contrary  common  fixtures  will  pass  by  a 
4ieed. 
Fixtures,  what  are. 

Cited  in  Ruckman  v.  Cutwater,  28  N.  J.  L.  681,  holding  manure  lying  in  a  barn- 
yard not  a  fixture;  Coombs  v.  Jordan,  3  Bland,  Ch.  284,  22  A.  D.  236,  holding  that 
fixtures  are  of  the  land  itself;  Dudley  v.  Hurst,  67  Md.  44,  1  A.  S.  R.  368,  8  Atl. 
901,  holding  annexation  either  actual  or  constructive  is  test  of  fixtures. 

Cited  in  reference  note  in  16  A.  D.  400,  on  what  constitutes  a  fixture. 

Cited  in  notes  in  14  A.  D.  303;  21  A.  D.  732;  5  L.R.A.  594;  6  L.R.A.  249,— 
on  what  constitute  fixtures ;  84  A.  S.  R.  898,  on  efl'ect  as  to  third  parties  of  agree- 
ment that  fixtures  may  retain  character  of  personal  property. 
^Machinery. 

Cited  in  Walker  v.  Sherman,  20  Wend.  636,  holding  machinery  in  a  factory  not 
fastened  in  any  way  was  personalty. 

Cited  in  reference  note  in  59  A.  D.  658,  on  machinery  as  fixture. 

—  As  between  landlord  and  tenant. 

Cited  in  L.  A.  Thompson  Scenic  R.  Co.  v.  Young,  90  Md.  278,  44  Atl.  1024,  hold- 
ing that  as  between  landlord  and  tenant  many  things  otherwise  flxtures  may  be 
removed. 

2  AM.  DEC.  620,  PANCOAST  v.  ADDISON,  1  HARR.  A  J.  860. 
Limitations  as  to  persons  "beyond  seas'*  or  ont  off  state. 

Cited  in  Stephenson  v.  Doe,  8  Blackf.  508,  46  A.  D.  489;  Richardson  v.  Rich- 
ardson, 6  Ohio,  125,  26  A.  D.  746, — holding  that  "beyond  the  seas"  means  "without 
the  limits  of  the  state;"  Mason  v.  Union  Mills  Paper  Mfg.  Co.  81  Md.  446,  48  A. 
S.  R.  524,  29  L.R.A.  273,  32  Atl.  311,  holding  saving  clause  "beyond  the  seas" 
applied  to  foreign  as  well  as  domestic  creditors. 

Cited  in  reference  notes  in  13  A.  D.  733;   26  A.  D.  746;  46  A.  D.  496,— on 
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meaning  of  term  **beyond  seas;"  33  A.  D.  124,  on  meaning  of  term  "beyond  seas" 
and  similar  terms  in  statute  of  limitations;  39  A.  D.  50,  in  absence  from  state  a» 
exception  to  statute  of  limitations;  9  A.  ti.  R.  675,  on  meaning  of  term  "residing 
without  the  state"  in  statute  of  limitations. 
General  reputation  as  to  death. 

Cited  in  note  in  8  E.  R.  C.  557,  on  presumption  from  repute  of  death  without 
issue. 

9  AM.  DEO.  527,  Gllili  v.  COIiE,  1  HARR.  A  J.  40S. 
Recovery  of  mesne  profits  as  bar  to  other  action. 

Cited  in  Phillips  v.  Stewart,  87  Mo.  App.  486,  holding  recovery  of  mesne  profits 
did  not  bar  action  for  injury  to  inheritance;  Wilson  v.  Hoffman,  93  Mich.  72^ 
32  A.  S.  R.  485,  52  N.  W.  1037,  holding  trover  for  logs  not  barred  by  ejectment 
wherein  mesne  profits  might  have  been  recovered.  ' 

Disapproved  in  Pierro  v.  St.  Paul  &  N.  P.  R.  Co.  37  Minn.  314,  34  N.  W.  38, 
holding  recovery  for  use  and  occupation  in  an  action  for  possession  bars  subse- 
quent action  for  injury  to  the  estate;  Cunningham  v.  Morris,  19  Ga.  683,  65  A.  D. 
611,  holding  in  action  for  mesne  profits  rents  and  profits  and  also  damages  for 
trespass  may  be  recovered. 

2  AM.  DEC.  529,  SHARPE  v.  GIBSON,  1  HARR.  A  J.  447. 
Proof  of  title  to  lands. 

Cited  in  Jennison  v.  Haire,  29  Mich.  207,  holding  parol  incompetent. 

2  AM.  DEC.  630,  CHENEY  v.  WATKINS,  1  HARR.  A  J.  627. 
Construction  as  to  operativeness  of  deed. 

Cited  in  Horn  v.  Cartman,  1  Fla.  63,  holding  an  instrument  intended  to  operate 
as  a  deed  shall  operate  if  it  is  not  legally  impossible ;  Lambert  v.  Smith,  9  Or.  185, 
holding  deed  inoperative  as  bargain  and  sale  may  operate  as  a  grant. 
Conveyance  by  feoffment. 

Cited  in  Matthews  v.  Ward,  10  Gill  &  J.  443,  on  livery  of  seisin  as  requisite  to 
feoffment,  executed  prior  to  act  for  the  enrollment  of  deeds  of  feoffment. 

Cited  in  reference  notes  in  8  A.  D.  367 ;  26  A.  S.  R.  675,— on  consideration  for 
conveyance  of  land;  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is  good  as 
a  deed;  12  A.  D.  422,  as  to  what  is  necessary  to  constitute  deed  of  bargain  and 
sale. 
Record  of  will,  etc.  as  evidence. 

Cited  in  Randall  v.  Hodges,  3  Bland,  Ch.  477,  as  to  when  the  record  of  a  will  i» 
admissible  to  prove  the  title  to  lands. 

Cited  in  reference  notes  in  42  A.  D.  254,  on  admissibility  in  evidence  of  record 
copy  of  deed  not  required  to  be  recorded;  56  A.  D.  441,  on  admissibility  of  record 
copy  of  deed  not  required  to  be  recorded  or  recorded  without  authority. 

2  AM.  DEC.  634,  BROSIUS  v.  REUTER,  1  HARR.  A  J.  551. 
Retnm  to  mandamus. 

Cited  in  United  States  ex  rel.  White  y.  Bayard,  5  Mackey,  428,  holding  return 
must  deny  with  distinctness  and  certainty  the  material  averments  of  the  petition; 
Fisher  v.  Charleston,  17  W.  Va.  595,  holding  that  ordinary  rules  of  pleading  ^pply. 

Cited  in  note  in  89  A.  D.  742,  on  pleadings  in  mandamus. 
Effect  of  return  to  maudamus. 

Cited  in  Harwood  v.  Marshall,  10  Md.  451,  holding  return  not  traversable  wbleb 
states  facts  which  are  sufficient  to  justify  refusal  of  mandamus. 
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Cited  in  reference  notes  in  47  A.  D.  107,  on  supposition  that  facts  stated  in 
return  to  mandamus  are  true;  51  A.  D.  734;  27  A.  D.  270, — on  right  to  traverse 
facts  stated  in  return  to  writ  of  mandamus. 
Judicial  supervision  of  religious  societies. 

Cited  in  Bear  v.  Heasley,  98  Mich.  279,  24  L.R.A.  615,  57  N.  W.  270,  discussing 
jurisdiction  of  courts  over  religious  societies. 

2  AM.  DEO.  5S9,  WEST  v.  HUGHES,  1  HARR.  A  J.  574. 
Rights  to  rents  and  profits  of  land. 

Cited  in  Boisseau  v.  Dugger,  88  Va.  963,  14  S.  E.  760,  holding  that  a  vendee 
with  notice  was  liable  for  the  rents  and  profits  from  the  time  of  purchase  until 
its  surrender;  Phillips  v.  Stewart,  87  Mo.  App.  486,  holding  that  defendjnt  may 
dispute  the  plaintiff's  right  to  recover  damages  prior  to  the  time  of  plaintiff's 
demise. 
Measure  of  mesne  profits. 

Cited  in  Tongue  v.  Nutwell,  31  Md.  302,  holding  that  the  measure  is  fixed  by 
the  amount  of  profits  proved  to  be  received;  Worthington  v.  Hiss,  70  Md.  172, 
16  Atl.  534,  17  Atl.  1026,  holding  that  the  plaintiff  must  show  either  the  profits 
actually  received  or  the  annual  rental  value  of  the  land;  Bullock  v.  Wilson,  3 
Port.  (Ala.)  382,  as  to  what  is  the  proper  amount  of  damages  in  action  to  try 
title. 

Cited  in  reference  notes  in  46  A.  S.  R.  752,  on  mesne  profits  in  ejectment; 
65  A.  D.  614,  as  to  when  and  for  what  action  for  mesne  profits  is  maintainable; 
6  A.  D.  490,  on  effect  of  judgment  in  ejectment;  38  A.  D.  754,  on  conclusiveness  of 
judgment  in  ejectment  in  action  for  mesne  profits. 

Cited  in  notes  in  17  A.  D.  110,  on  judgment  in  ejectment  as  evidence  of  mesne 
profits;  85  A.  D.  324,  on  recovery  of  intermediate  damages  after  regaining  pos- 
session by  ejectment  or  re-entry. 

2  AM.  DEO.  54S,  AUSTIN  v.  RICHARDSON,  8  CAIili   (VA.)    201. 
Charging  on  law  and  facts. 

Cited  in  Brooke  v.  Young,  3  Rand.    (Va.)    106,  sustaining  refusal  of  genera] 
charge  without  stating  law  applicable  to  facts. 
Pleading  notice  as  condition  precedent. 

Cited  in  James  v.  Adams,  16  W.  Va.  245,  holding  notice  must  be  alleged  where 
obligation  to  perform  is  dependent  on  some  act  to  be  done  after  knowledge. 

Cited  in  reference  note  in  75  A.  D.  173,  on  pleading  notice. 
Pleading  on  contract. 

Cited  in  Cosmopolitan  L.  Ins.  Co.  v.  Koegel,  104  Va.  619,  52  S.  E.  166,  holding 
a  declaration  good  in  assumpsit  even  if  bad  as  one  on  an  insurance  policy. 

2  AM.  DEC.  646,  BLANE  v.  PROUDFIT,  S  CAIili   (VA.)    207. 
Agent's  power  to  bind  principal. 

Cited  in  reference  notes  in  40  A.  D.  537,  as  to  what  acts  of  special  agent  will 
bind  principal;  11  A.  S.  R.  679,  on  binding  effect  upon  principal  of  agent's  acts 
within  general  scope  of  authority;  34  A.  D.  329,  on  binding  effect  on  third  person 
of  secret  instructions  given  to  agent. 

Cited  in  notes  in  24  A.  D.  65,  as  to  when  acts  of  agent  bind  principal ;  2  L.R.A. 
824,  on  estoppel  of  principal  to  deny  agent's  authority;  4  L.R.A.  376,  on  power 
of  agent  with  limited  powers  to  bind  principal  when  he  exceeds  his  authority; 
88  A.  S.  R.  781,  on  duty  of  one  dealing  with  agent  to  ascertain  extent  of  his 
authority. 
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2  AM.  DEC.  560,  R£AD  v.  PAYNE,  8  GALIi   (VA.)    225. 
Admissibility  of  testator's  declarations. 

Cited  in  notes  in  60  A.  S.  R.  282,  on  admissibility  of  declaration  of  testator  to 
explain  will;  107  A.  S.  R.  473,  on  admission  of  testator's  declarations  to  aid  in 
construction  of  will. 
Residuary  bequest  as  including  remainders  In  personalty. 

Cited  in  Manning  v.  Lister,  65  N.  J.  Eq.  106,  55  Atl.  1043,  holding  that  the 
remainder  interest  in  money  bequeathed  to  testator's  wife  for  life  passes  under 
clause  giving  her  the  residue  of  his  estate;  Stout  v.  Stout,  44  N.  J.  Eq.  47U,  16 
Atl.  843,  holding  that  where  testator  gave  income  for  life  to  his  wife  and  provided 
that  upon  her  death  principal  should  form  part  of  his  estate,  it  was  included  in 
the  residue. 

Cited  in  reference  notes  in  2  A.  D.  583 ;  16  A.  D.  382,— on  construction  of  resid' 
uary  clause. 

2  AM.  DEO.  552,  ROSS  v.  OVERTON,  3  CALL  (VA.)  809,  Reaffirmed  on 

later  Appeal  in  2  Hen.  &  M.   (Va.)   408. 
Duty  of  tenant  as  to  repair  or  rebuilding. 

Cited  in  reference  notes  in  72  A.  D.  148,  on  covenant  to  repair  being  equivalent 
to  covenant  to  rebuild;  124  A.  S.  R.  708,  on  meaning  of  word  "repair"  as  dis- 
tinguished from  or  synonymous  with  the  word  "rebuild"  or  "reconstruct.*' 

Cited  in  notes  in  95  A.  D.  121,  on  tenant's  covenants  to  repair;  64  L.R.A.  658, 
on  tenant's  duty  to  leave  premises  in  good  condition  under  express  covenants  aa 
to  fire  or  unavoidable  accident. 

Distinguished  in  Miller  v.  Morris,  55  Tex.  412,  40  A.  R.  814,  holding  lessee 
covenanting  to  return  property  in  as  good  condition  as  when  delivered  to  him  is 
not  bound  to  rebuild  property  destroyed  by  fire  without  his  negligence;  Van- 
Wormer  v.  Crane,  51  Mich.  363,  47  A.  R.  582,  16  N.  W.  686,  holding  lessee  not 
bound  to  replace  building  destroyed  by  fire,  without  his  fault,  where  lease  ex- 
cepted damages  by  elements ;  Maggort  v.  Hansbarger,  8  Iieigh,  532,  same  where  cov- 
enant was  to  return  property  with  all  its  appurtenances. 
Liability  for  rent  of  destroyed  property. 

Cited  in  Arbenz  v.  Exley,  .52  W.  Va.  476,  61  L Jl.A.  957,  44  S.  E.  149,  holding 
tenant  of  land  must  pay  rent  for  term,  though  building  is  destroyed  by  fire  without 
his  fault;  Scott  v.  Scott,  18  Gratt.  150,  holding  lessee  of  plantation  not  entitled  to 
any  abatement  of  rent  because  of  loss  of  slaves  by  emancipation,  where  there  is 
an  express  covenant  to  pay  rent. 

Cited  in  notes  in  22  L.R.A.  614,  on  continuance  of  rent  for  building  after  its 
destruction;    1   £.  R.  C.  350,  on  destruction  of  building  as  complete  failure  of 
consideration  for  contract  to  rent,  requiring  assumpsit  for  part  performed. 
Accident  as  ground  for  relief  from  absolute  agreement. 

Cited  in  Cram  v.  Munro,  1  Edw.  Ch.  123,  holding  tenant  not  entitled  to  relief 
in  equity  upon  rule  of  accident  where  he  covenanted  to  pay  all  assessments  upon 
property  during  term  if  he  pays  assessment  already  paid  by  landlord  before  lease 
but  returned  to  latter  because  of  defect  in  the  assessment;  Meriwether  v.  Lowndea 
County,  89  Ala.  362,  7  So.  198,  holding  bond  given  by  builder  of  public  bridge 
conditioned  that  it  shall  be  kept  in  good  repair  for  certain  period  binds  him  to 
rebuild  bridge  if  washed  away  by  flood  during  that  period. 

Cited  in  reference  note  in  69  A.  S.  R.  545,  on  termination  of  contract  by  de- 
struction of  subject-matter. 

Cited  in  note  in  31  A.  D.  140,  on  effect  of  inevitable  accident  not  stipulated 
against;  to  excuse  nonperformance  of  contract. 
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Distinguished  in.  Clark  v.  Franklin,  7  Leigh,   1,  holding  that  where'  plaintiff 
does  carpenter  work  on  defendant's  house  which  is  destroyed  by  tempest  before 
completion,  plaintifi^  is  entitled  to  compensation  for  work  actually  done. 
Cohcluslveness  of  award  of  arbitrators. 

Cited  in  Buford  v.  Pollock,  25  Gratt.  78,  holding  that  if  on  any  fair  presump- 
tion an  award  may  be  brought  within  the  terms  of  the  submission,  it  shall  be 
sustained. 

Cited  in  reference  notes  in  56  A.  D.  317,  as  to  when  awards  set  aside  for  mis- 
take; 76  A.  D.  145,  on  setting  aside  of  award  for  arbitrators'  mistake  of 
law;  14  A.  D.  261,  on  refusal  to  set  aside  award  for  mistake  of  law  in  doubtful 
case;  37  A.  D.  607,  on  equitable  impeachment  of  award  of  arbitrators;  29  A.  D. 
277,  to  point  that  arbitrators  are  not  bound  by  positive  rules  of  law. 
New  trial  on  weight  of  evidence. 

Referred  to  as  leading  case  in  Slaughter  v.  Tutt,  12  Leigh,  147,  holding  rule 
granting  new  trial  where  verdict  is  contrary  to  evidence,  inapplicable  where  facta 
and  not  evidence  are  certified  up. 

Cited  in  Callaghan  v.  Kippers,  7  Leigh,  608;  Vaiden  v.  Cora.  12  Gratt.  717; 
Kimball  v.  Friend,  95  Va.  125,  27  S.  E.  901;  Muse  v.  Stern,  82  Va.  33,  3  A.  S. 
R.  77;  Read  v.  Com.  22  Gratt.  924;  Brown  v.  Handley,  7  Leigh,  119;  Kelton  v. 
Bevins,  Cooke  (Tenn.)  90,  5  A.  D.  670;  Brugh  v.  Shanks,  5  Leigh,  598,—holdijiig 
new  trial  on  the  ground  that  verdict  is  contrary  to  the  evidence  should  be  grant- 
ed only  in  case  of  plain  deviation  from  justice;  Mays  v.  Callison,  6  Leigh,  230, 
holding  new  trial  ought  not  to  be  granted  in  a  doubtful  case,  merely  because 
judge  would  have  found  a  different  verdict;  Taliaferro  v.  Franklin,  1  Gratt.  332, 
holding  court  not  bound  to  certify  facts  proved,  on  refusing  new  trial,  where 
the  case  depends  upon  credibility  of  witnesses,  or  evidence  is  conflicting. 

Cited  in  reference  notes  in  39  A.  D.  592;  76  A.  D.  65, — on  new  trial  on  ground 
of  verdict  being  against  the  evidence. 

Cited  in  note  in  23  A.  D.  336,  on  grant  of  new  trial  because  verdict  is  against 
evidence. 
Effect  of  variance. 

Cited  in  reference  notes  in  33  A.  D.  377,  as  to  when  variance  between  bond 
or  record  declared  upon  and  that  given  in  evidence  is  fatal;  51  A.  D.  50,  as  to 
when  variance  between  writing  declared  on  and  that  offered  in  evidence  ma- 
terial. 

Cited  in  note  in  62  A.  D.  118,  as  to  when  variance  between  allegation  and 
proof  is  material. 
Effect  of  blank  date  in  bond. 

Cited  in  Keen  v.  Monroe,  75  Va.  424,  on  question  whether  filling  blank  with 
date,  of  the  bond  without  knowledge  of  obligor  will  invalidate  it. 

2  AM.  DEC.  556,  YOUNG  v.  GREGORIE,  8  CALL   (VA.)    446. 
Necessity  and  mode  of  alleging  want  of  probable  cause   for  malicious 
prosecution. 

Cited  in  Porter  v.  Mack,  60  W.  Va.  581,  40  S.  E.  459,  holding  it  absolutely 
necessary  to  allege  and  prove  want  of  probable  cause;  Kirtley  v.  Deck,  2  Munf. 
10,  5  A.  D.  445,  holding  an  averment  that  prosecution  was  false  and  malicious 
not  sufficient;  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  294.  45  Pac.  70S,  holding  in 
an  action  for  unlawful  attachment,  that  complainant  must  allege  that  it  was 
sued  out  maliciously  and  without  probable  cause;  Marshall  v.  Bussard,  Gilmer 
(Va.)  9,  holding  declaration  in  case,  for  suing  out  foreign  attachment,  must  aver 
both  malice  and  want  of  probable  cause;   Burkhart  v.  Jennings,  2  W.  Va  242, 
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holding  words  "wrongfully  and  injuriously,  without  good  cause"  not  equivalent 
to  words  ''maliciously  and  without  probable  cause"  and  therefore  not  sufficient. 

Cited  in  reference  notes  in  24  A.  D.  683,  on  necessity  of  alleging  want  of 
probable  cause  j  2  A.  D.  660,  on  necessity  that  declaration  in  malicious  prosecu- 
tion alleges  want  of  probable  cause. 

Cited  in  notes  in  81  A.  D.  479,  on  pleading  in  action  for  malicious  attachment; 
4  L.R.A.  258,  on  malice  as  element  of  malicious  prosecution. 

Disapproved  in  Bregman  v.  Kress,  83  App.  Div.  1,  81  N.  Y.  Supp.  1072,  holding 
allegation  "without  just  cause  or  provocation,"  good  plea  that  prosecution  wa» 
begun  without  probable  cause. 
Necessity  of  pleading  termination. 

Distinguished  in  Moore  v.  Rolin,  89  Va.  107,   16  L.R.A.  625,   15  S.  E.   520, 
holding  declaration  for  libel  by  filing  mechanics'  lien  need  not  aver  that  lien  has 
been  ended  in  favor  of  plaintiff. 
Alder  of  pleadings  by  verdict. 

Cited  in  Maddox  v.  McGinnis,  7  T.  B.  Hon.  370,  upholding  rule  that  in  ma- 
licious prosecution  want  of  averment  that  prosecution  was  without  any  probable 
cause  is  not  cured  by  verdict;  Spengler  v.  Davy,  15  Gratt.  381,  holding  allega- 
tion that  attachment  was  sued  out  "wrongfully  and  without  good  cause"  was 
irregular,  yet  under  the  statute  was  cured  by  verdict;  HoUiday  v.  Myers,  11  W. 
Va.  276,  holding  certain  defects  in  declaration  cured  by  verdict  by  virtue  of 
statute. 

Technical  words  In  pleading. 

Cited  in  Farmer's  Bank  v.  Clarke,  4  Leigh,  603,  on  necessity  of  technical  pre- 
cision in  pleading. 
Evidence  of  foreign  proceedings. 

Cited  in  Hadfield  v.  Jameson,  2  Munf.  53,  admitting  attested  copies  of  pro- 
ceedings by  which  a  ship  was  confiscated  by  foreign  government  no  longer  ex- 
isting. 

2  AM.  DEC.  560,  COM.  v.  POSEY,  4  CAIili  (VA.)    109. 
What  constitutes  arson. 

Cited  in  note  in  81  A.  D.  72,  as  to  what  constitutes  arson. 
—What  is  a  **honse." 

Cited  in  Smith  v.  State,  23  Tex.  App.  357,  59  A.  R.  773,  5  S.  W.  219,  holding 
it  arson  if  a  prisoner  sets  fire  to  a  jail  in  order  to  escape;  United  States  v. 
Cardish,  145  Fed.  242,  holding  that  a  school  building,  part  of  which  is  used  as  a 
habitation,  with  interior  communication  between  the  parts  is  a  dwelling  house. 

Cited  in  reference  notes  in  22  A.  D.  144;  76  A.  D.  606;  52  A.  D.  338, — on  mean- 
ing of  word  **house"  in  arson  cases. 

Cited  in  note  in  71  A.  S.  R.  267,  268,  on  meaning  of  "house*'  within  statutes 
as  to  arson. 
Changing  construction  of  statute. 

Cited  in  reference  notes  in  26  A.  D.  381,  on  refusal  to  change  the  long-acqui- 
esced-in  construction  of  statute;  49  A.  D.  232,  on  adoption  by  courts  of  con- 
struction of  statute  long  acted  upon  by  people;  34  A.  D.  121,  on  construction  of 
doubtful  or  ambiguous  statutes. 

Cited  in  note  in  46  A  D.  461,  as  to  when  construction  of  statute  should  not 
be  disturbed. 
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2  AM.  DBC.  564,  WHITE  v.  JONES,  4  CAIili  (VA.)  253. 
Concurrent  Jurisdiction  of  equity  in  fraud. 

Cited  in  Trippe  v.  Ward,  2  Ga.  304,  holding  that  in  all  cases  of  fraud  (with  the 
exception  of  fraud  in  obtaining  a  will),  equity  and  law  have  concurrent  juris- 
diction; Planters  &,  M.  Bank  v.  Walker,  7  Ala.  926,  as  an  instance  of  concurrent 
jurisdiction  in  cases  of  fraud. 

Cited  in  reference  note  in  36  A.  D.  636,  on  concurrent  jurisdiction  of  law  and 
equity  in  cases  of  fraud. 
Attack  on  patent  or  grant. 

Cited  in  reference  notes  in  8  A.  D.  746,  on  impeachment  of  patent  for  land; 

3  A.  D.  605,  on  evidence  impeaching  patent  in  ejectment;  3  A.  D.  756,  on  evi- 
dence impeaching  grant  in  ejectment;  3  A.  D.  687,  on  evidence  impeaching  grant 
from  state;  43  A.  S.  R.  186,  on  collateral  attack  on  patent  to  public  land;  9 
A.  D.  787,  on  collateral  attack  on  grant. 

Cited  in  note  in  4  A.  D.  549,  on  validity  of  patent. 
—For  fraud. 

Cited  in  reference  notes  in  34  A.  D.  108,  on  effect  of  fraud  in  patent;  6  A.  D. 
314,  on  validity  of  patent  fraudulently  issued;  7  A.  D.  286,  on  impeachment  of 
patent  for  fraud;  36  A.  D.  535,  on  evidence  of  fraud  to  avoid  patent  or  other 
public  grants. 

Cited  in  note  in  55  A.  D.  412,  as  to  when  deed  can  be  avoided  at  law  for 
fraud. 
Loss  of  right  to  appeal  by  complying  with  Judgment. 

Cited  in  notes  in  13  A.  D.  560,  on  compliance  with  equitable  decree  as  preclud- 
ing appeal ;  46  A.  S.  R.  273,  on  judgment  defendant's  right  to  appeal  after  satis- 
faction of  judgment. 

2  AM.  DEC.  570,  HOOE  v.  MARQUESS,  4  CAIili  (VA.)   416. 
When  issue  in  chancery  directed. 

Cited  in  reference  notes  in  34  A.  D.  364,  on  power,  duty,  and  discretion  of  court 
of  chancery  as  to  awarding  issue;  66  A.  D.  789,  on  cautious  exercise  of  discre- 
tion of  chancery  to  order  issue  to  be  tried  by  jury. 

Cited  in  note  in  51  A.  D.  299,  on  order  directing  issue  out  of  chancery  being 
discretionary. 
Fraud  as  question  of  law. 

Cited  in  Hulings  v.  Hulings  Lumber  Co.  38  W.  Va.  351,  18  S.  E.  620,  to  the 
effect  that  whatever  the  evidentiary  facts  may  be,  whether  they  make  out  a  case 
of  fraud  is  a  question  of  law. 

2  AM.  DEO.  574,  HOME  v.  RICHARDS,  4  CALL  (VA.)   441. 
Ownership  of  bed  of  stream. 

Cited  in  Com.  v.  Garner,  3  Gratt.  665,  on  public  ownership  of  navigable  rivers 
and  private  riparian  ownership  of  non-navigable  ones;  Willow  River  Club  v. 
Wade.  100  Wis.  86,  42  L.R.A.  306,  76  N.  W.  273,  on  extent  of  public  ownership 
in  navigable  streams;  Norfolk  City  v.  Cooke,  27  Gratt.  430,  holding  that  a 
patent  for  land  constituting  a  part  of  the  bed  of  a  navigable  river  conveys 
no  title  to  it;  The  Magnolia  v.  Marshall,  39  Wis.  109,  holding  purchasers 
of  land  on  Mississippi  river  take  title  of  soil  to  middle  of  stream  subject  to  right 
of  public  to  navigate;  Barre  v.  Fleming,  29  W.  Va.  314,  1  S.  E.  731,  holding 
that  when  land  on  Ohio  river  is  conveyed  by  warranty  deed  to  the  low-water 
mark,  the  warranty  is  not  broken  because  public  owns  easement  therein. 
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Cited  in  reference  notes  in  30  A.  D.  286;  72  A.  D.  368, — on  water  courses 
as  boundaries;  39  A.  D.'  687,  on  grant  of  land  covered  by  water;  29  A.  D.  503» 
on  non-navigable  waters  as  boundaries;  35  A.  D.  640,  on  grantee  of  land  bounded 
by  non-navigable  stream  taking  to  thread  of  stream;  6  A.  D.  252,  as  to  public 
proprietorships  in  navigable  waters  below  high-water  mark;  37  A.  D.  58,  on 
public  rights  in  navigable  streams ;  58  A.  D.  64,  on  ownership  or  property  in  water 
course;  28  A.  D.  281,  on  division  between  opposite  owners  of  island  forming  in 
non-navigable  rivers;  26  A.  D.  530,  on  nature  of  non-navigable  rivers. 

Cited  in  notes  in  10  L.R.A.  208,  on  boundaries  of  grant  bordering  on  stream; 
19  A.  S.  R.  229,  on  rights  of  landowners  in  navigable  waters  fronting  their 
lands  and  in  the  lands  thereunder;  42  L.R.A.  172,  on  title  to  land  under  non- 
navigable  streams;  21  A.  D.  711,  on  right  of  ownership  of  land  under  water; 
63  Aj,  S.  R.  297,  on  alienation  of  land  covered  by  navigable  waters;  42  L.R.A. 
326,  on  holding  waters  navigable  or  non-navigable  on  the  facts. 
»  Wharf  or  milldam  rights. 

Cited  in  Ravenswood  v.  Fleming,  22  W.  Va.  62,  46  A.  R.  485,  holding  legisla- 
ture may  forbid  owner  of  land  on  bank  of  navigable  nontidal  river  to  build  wharf 
between  high  and  low-water  marks,  without  consent  of  city  or  town  council. 

Distinguished  in  Petersburg  v.  Applegarth,  28  Gratt.  321,  26  A.  R.  357,  holding 
that  owner  of  wharf  must  exercise  ordinary  care  and  diligence  in  keeping  ad- 
jacent water  in  which  vessels  lie  free  from  obstructions,  and  is  liable  for  damage 
done  vessel  by  neglect  of  such  duty. 
Fee  ownership  of  highways. 

Cited  in  Western  U.  Teleg.  Co.  v.  Williams,  86  Va.  696,  19  A.  S.  R.  908,  S 
L.R.A.  429,  11  S.  E.  106,  holding  that  condemnation  of  land  for  public  high\ray 
gives  only  right  of  passage  over  it;  Hodges  v.  Seaboard  &  R.  R.  Co.  88  Va. 
653,  14  S.  E.  380,  on  fee  ownership  in  abutting  owners  on  a  street;  Uhl  v. 
Ohio  River  R.  Co.  51  W.  Va.  106,  41  S.  E.  340,  holding  that  words  "right  of 
way"  in  grant  to  railroad  company,  taken  alone,  mean  an  easement  only,  and  do 
not  convey  fee;  Mershon  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  208  Pa.  292,  57  Atl. 
569,  12  Pa.  Dist.  R.  586,  29  Pa.  Co.  Ct.  177,  on  nature  of  right  of  easement. 

2  AM.  DEC.  580,  MAYO  v.  CAKRINGTON,  4  CALIi  (VA.)   472. 
Construction  of  will. 

Cited  in  reference  notes  in  29  A.  D.  623,  on  what  words  in  will  carry  a  fee;  17 
A.  D.  762,  on  passing  of  fee  without  words  of  Inheritance  or  perpetuity  in  devise. 

Cited  in  note  in  14  A.  D.  576,  on  construction  of  words  "property"  and  "estate** 
in  will. 

2  AM.  DEC.  583,  PENDIiETON  v.  STEWART,  5  CALL  (VA.)   1. 

Relief  for  deficiency  in  quantity  of  lands  sold  "more  or  less"  or  in  gross. 

Cited  in  Reed  v.  Patterson,  7  W.  Va.  263;  Graham  v.  Larmer,  87  Va.  222,. 
12  S.  E.  389;  Allen  v.  Shriver,  81  Va.  174, — holding  that  when  the  real  contract 
is  to  sell  a  tract  of  land  for  so  many  acres  as  it  may  contain,  more  or  less,  the 
purchaser  takes  tract  at  risk  of  gain  or  loss,  by  deficiency  or  excess;  Hull  v. 
Cunningham,  1  Munf.  330,  holding  that  one  who  buys  tract  of  land  as  containing 
so  many  acres,  more  or  less  and  agrees  to  take  the  risk  as  to  boundaries  or  quan- 
tity is  not  entitled  to  equitable  relief,  for  loss  relating  to  risk;  Perkins  v.  Win- 
ter, 7  Ala.  856,  holding  that  where  lands  are  sold  by  the  government  quarter 
section,  at  so  much  an  acre,  the  purchaser  cannot  claim  a  deduction  for  deficiency 
in  quantity  of  land;  Caldwell  v.  Craig,  21  Gratt.  132,  holding  that  where  sale 
was  in  gross,  vendee  is  not  entitled  to  any  abatement,  though  the  tract  contained 
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but  800  acres  the  contract  reciting  "tract  supposed  to  contain  1000  acres  more 
or  less;"  Crislip  v.  Cain,  19  W.  Va.,  438,  holding  reli^if  gran  table  for  deficiency 
in  case  of  fraud  or  gross  mistake;  Newman  v.  Kay,  57  W.  Va.  98,  68  L.R.A. 
908,  49  S.  E.  926,  holding  it  grantable  for  fraud  only. 

Cited  in  reference  notes  in  37  A.  D.  562,  on  effect  of  use  in  deed  of  words  "more 
or  less;'*  2  A.  D.  592,  as  to  when  misrepresentation  regarding  quantity  of  land 
is  actionable. 

Cited  in  note  in  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  deficiency 
in  quantity  of  land. 

Distinguished  in  Blessing  v.  Beatty,  1  Rob.  (Va.)  287,  holding  that  where  by 
mistake  a  conveyance  embraces  some  lands  not  intended  by  the  deed  and  omits 
some  comprised  in  it,  equity  will  correct  the  mistake  by  directing  conveyance 
according  to  the  deed. 

2  AM.  DEC.  590,  BEDFORD  v.  HICKMAN,  5  CALIi  (VA.)   286. 
lilablllty  for  fraud  in  sale  of  land. 

Cited  in  Bryant  v.  Boothe,  30  Ala.  311,  88  A.  D.  117,  holding  vendor  guilty 
of  fraud  if  he  conceals  defect  in  title  to  land,  which  does  not  appear  on  face  of 
title  deeds,  and  vendee  may  either  bring  an  action  on  the  case,  or  file  bill  in 
equity. 
—  Fraudulent  statement  of  quantity  of  land  sold  in  gross. 

Cited  in  Crislip  v.  Cain,  19  W.  Va.  438,  holding  in  absence  of  fraud  neither 
abatement  for  deficiency  nor  increase  of  price  for  surplus  was  recoverable. 

Cited  in  reference  note  in  73  A.  S.  R.  637,  on  rights  of  purchaser  where  vendor 
misrepresents  quantity  of  land. 
Sale  of  land  in  gross  or  by  acre. 

Cited  in  Depue  v.  Sergent,  21  W.  Va.  326,  holding  sale  for  specific  price  is 
in  gross  though  price  be  an  exact  multiple  of.  acres  contained  in  tract  and 
named. 

2  AM.  DEC.  592,  BRAXTON  v.  COLEMAN,  5  CALL   (VA.)    4SS. 
Dower  rights  in  land.  * 

Cited  in  reference  notes  in  4  A.  D.  408;  68  A.  D.  618,^-on  dower  rights  in  im- 
provements. 

Cited  in  notes  in  39  A.  S.  R.  37,  on  assignment  of  dower  out  of  lands  which 
husband  had  alienated;  18  L.R.A.  425,  426,  on  effect  of  depreciation  in  value  of 
land  on  widow's  dower  right  therein. 

2  AM.  DEC.  593,  ENGLE  v.  BLRNS,  5  CALL  (VA.)   463. 
Fraud  as  estoppel  to  claim  title  to  land. 

Cited  in  Floyd  v.  Jones,  19  W.  Va.  359,  on  proposition  that  if  one  knowing  of 
his  title  encourages  or  does  not  forbid  the  purchase  by  an  innocent  party,  he  shall 
be  bound  by  it;  Bennett  v.  Harper,  36  W.  Va.  546,  16  S.  E.  143,  holding  party 
obtaining  property  intended  for  another  by  fraudulently  preventing  devise,  a 
trustee  for  the  person  defrauded  to  extent  of  interest  intended. 

Cited  in  reference  notes  in  60  A.  D.  749,  on  estoppel  in  pais;  24  A.  D.  498,  on 
estoppel  by  conduct;  35  A.  D.  493,  as  to  when  owner  of  property  is  estopped  to  set 
up  his  title;  9  A.  D.  503,  on  estoppel  by  failure  to  disclose  title;  24  A.  D.  255, 
on  estoppel  by  standirg  by  and  seeing  another  purchase  land  or  make  improve- 
ments; 40  A.  D.  165,  on  concealment  of  title  as  estopi)el;  56  A.  D.  362,  on  es- 
toppel of  owner  of  land  to  assert  title  where  he  acquiestes  in  or  invites  its  dis- 
position to  another. 
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Citod  in  notes  in  16  A.  D.  166,  on  estoppel  by  permitting  one's  property  to 
be  sold  as  that  of  another  person;  21  A.  D.  410,  on  fraudulent  concealment  of 
title;  12  E.  R.  C.  316,  on  failure  to  assert  claim  as  fraudulent;  57  A.  R.  430,  on 
estoppel  by  omission  to  speak. 

2  AM.  DEC.  606,  BRANDER  v.  JUSTICES,  5  CAIili  (VA.)   548. 
Mandamus  to  compel  public  officers  to  act. 

Cited  in  State  ex  rel.  Winterburg  v.  Demaree,  ^0  Ind.  519,  holding  mandamus 
will  lie  to  compel  county  commissioners  to  repair  county  bridges  where  such 
duty  is  imposed  by  law ;  Ex  parte  Morris,  1 1  Qratt.  292,  holding  that  if  in  proper 
case  an  appeal  is  duly  applied  for  and  refused,  mandamus  will  issue  from  review- 
ing court. 

Cited  in  reference  notes  in  6  A.  D.  589,  on  right  to  mandamus;  47  A.  D.  107, 
on  mandamus  to  compel  performance  of  public  duty. 

Cited  in  notes  in  89  A.  D.  733,  on  mandamus  against  public  officers;  19  A.  D. 
508,  as  to  when  mandamus  will  be  granted. 

Distinguished  in  Ex  parte  Yeager,  11  Gratt.  655,  holding  that  where  statute 
vests  in  a  court  a  discretion  to  grant  or  refuse  a  license,  the  judgment  and  discre- 
tion cannot  be  coerced  by  mandamus. 
Evidence  as  to  public  character  of  road. 

Cited  in  Com.  v.  Kelly,  8  Gratt.  632;  Boyd  v.  Woolwine,  40  W.  Va.  282,  21 
S.  E.  1020, — holding  road  presumably  public  if  owner  of  land  permitted  it  to  be 
used  after  notice  by  authorities  that  road  was  public. 

2  AM.  DEC.  612,  COBHAM  v.  ADMINISTRATORS,  3  N.  C.  (2  HAYW.)  6. 

Suspension  of  limitations. 

Cited  in  Copeland  v.  Collins,  122  N.  C.  619,  30  S.  E.  315,  on  limitations  onoe 
begun  as  continuing  to  run  regardless  of  change  of  parties. 

Cited  in  reference  notes  in  12  A.  D.  173,  on  what  acknowledgments  and  promises 
are  sufficient  to  remove  bar  of  statute  of  limitations;  18  A.  D.  99,  on  promise  or 
acknowledgment  by  executor  to  take  case  out  of  operation  of  statute  of  limita- 
tions; 3  A.  D.  612,  on  promise  by  administrator , as  bar  to  limitations. 

Cited  in  notes  in  12  A.  D.  659,  661,  on  executor's  power  to  revive  debt;  29  A.  D. 
42,  on  new  promise  of  acknowledgment  by  administrator  to  take  case  out  of  stat- 
ute of  limitations;  52  A.  S.  R.  123,  on  liability  of  decedent's  estate  for  outlawed 
debts  acknowledged  by  adminlitrator  or  executor;  102  A.  S.  R.  771,  on  acts  or 
writings  showing  acknowledgment  or  new  promise  to  pay  sufficient  to  suspend 
running  or  remove  bar  of  limitations. 

2  AM.  DEC.  614,  BliAOKLEDGE  v.  SIMPSON,  3  N.  C.    (2  HAYW.)   SO. 
Sufficiency  of  award. 

Cited  in  reference  notes  in  37  A.  D.  687,  on  sufficiency  of  award  of  arbitrators; 
42  A.  S.  R.  208,  on  necessity  of  findings  in  arbitration. 

Cited  in  note  in  3  E.  R.  C.  429,  on  necessity  that  award  in  arbitration  embrace 
all  matters  submitted. 
Impeacliment  of  award. 

Cited  in  reference  notes  in  56  A.  D.  317,  as  to  when  awards  set  aside  for  mis- 
take; 29  A.  D.  277,  on  vacation  of  award  for  error  or  mistake  of  law  appearing 
on  its  face;  56  A.  D.  317,  as  to  when  award  set  aside  for  causes  other  than  mis- 
take; 2  A.  D.  661,  as  to  when  arbitrator's  award  is  impeachable;  42  A.  S.  R. 
208,  on  impeaching  awards;  37  A.  D.  607,  on  equitable  impeachment  of  award 
of  arbitrators. 

Cited  in  note  in  14  A.  D.  754,  on  causes  for  which  an  award  may  he  impeached. 
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2  AMsDBC.  616,  STATE  v.  MOODIT,  S  X.  C.   (2  HAYW.)  81. 
Admissibility  of  declarations  by  persons  since  dead. 

Cited  in  State  v.  Blackburn,  80  N.  C.  474,  holding  admissible  declaration  made 
just  before  death  that  declarant  was  going  to  die  from  effects  of  wound  and  tell- 
ing how  it  was  inflicted  by  prisoner. 

Cited  in  reference  notes  in  24  A.  D.  703;  27  A.  D.  417;  33  A.  D.  147;  35 
A.  D.  72;  42  A.  S.  R.  333, — on  admissibility  of  dying  declarations. 

Cited  in  note  in  66  L.R.A.  399,  on  effect  of  abandonment  of  hope  of  recovery 
or  renewed  hope  on  admissibility  of  dying  declarations. 

Distinguished  in  State  v.  McO^lenis,  24  Mo.  402,  69  A.  D.  435,  holding  deposi- 
tion taken  upon  preliminary  examination  before  committing  magistrate  in  pres- 
ence of  accused,  may  be  received  in  evidence  on  the  trial  upon  proof  of  death  of 
witness. 

9  AM.  DEO.  617,  PONS  v.  K£IiIiT,  3  N.  O.   (2  HAYW.)   45. 
Necessity  of  presentment  and  notice. 

Cited  in  reference  notes  in  2  A.  D.  619,  on  necessity  of  notice  of  nonacceptance 
of  bill;  43  A.  D.  170,  on  necessity  for  presentment  of  draft  for  acceptance;  43 
A.  D.  248,  on  insolvency  of  maker  of  note  as  affecting  necessity  for  notice  to  in- 
dorser. 

Cited  in  note  in  12  A.  D.  375,  on  necessity  for  notice  of  dishonor  where  drawee 
has  accepted  bill. 
—  Excuse  for  failure  to  give  notiee. 

Cited  in  Buck  v.  Cotton,  2  Conn.  126,  7  A.  D.  251,  holding  accommodation  in- 
dorser  of  promissory  note  made  by  person  he  knew  to  be  insolvent  is  entitled  to 
notice  of  nonpayment. 

Cited  in  reference  note  in  46  A.  D.  778,  as  to  when  notice  of  dishonor  of  bill  is 
excused. 
Sufficiency  of  demand  and  notice. 

Cited  in  reference  notes  in  28  A.  D.  256,  on  requisites  as  to  presentment  of  ne- 
gotiable instruments;  22  A.  D.  167,  on  sufficiency  of  demand  on  note  payable 
in  specific  articles;  38  A.  D.  339,  on  requisites  of  notice  to  indorser. 

2  AM.  DEC.  620,  FREEIiAND  v.  EDWARDS,  S  N.  C.   (2  HAYW.)   49. 
Accrual  of  demand  obligations. 

Cited  in  Caldwell  v.  Rodman,  50  N.  C.  (5  Jones,  L.)  139,  holding  promissory 
note,  payable  on-demand  due  immediately  and  statute  of  limitations  runs  from 
date. 

When  interest  accrues. 
'  Cited  in  reference  note  in  26  A.  D.  620,  on  interest  depending  on  demand. 

Cited  in  notes  in  4  A.  D.  384,  as  to  when  interest  accrues;  51  A.  D.  277,  on 
allowance  of  interest;  6  A.  D.  189,  on  recovery  of  interest  upon  special  contract 

2  AM.  DEO.  621,  STATE  v.  PUGH,  3  N.  G.  (2  HAYW.)   55. 
Conviction  of  one  of  several  rioters. 

Cited  in  reference  notes  in  94  A.  D.  138;  35  A.  D.  733,— on  liability  of  pun- 
ishment of  one  of  several  rioters  convicted  though  others  afterwards  acquitted. 

2  AM.  DEC.  622,  NORTH  v.  MALIiETT,  8  N.  C.   (2  HAYW.)    151. 
Application  of  payments. 

Cited  in  reference  note  in  44  A.  D.  144,  as  to  when  giving  of  note  operates  a» 
payment  of  pre-existing  debt. 
Am.  Dec.  Vol  I.—15. 


Digitized  by 


Google 


2  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  22(f 

Cited  in  notes  in  14  A.  D.  695,  on  application  of  payments;  50  A.  D.'288,  on 
application  of  payments  to  interest. 
Sufficiency  of  tender. 

Cited  in  notes  in  46  A.  D.  150,  on  necessity  that  valid  tender  be  unconditional; 
77  A.  D.  470,  on  general  requisites  of  good  tender  and  effect  thereof. 

2  AM.  DEC.  628,  MURPHY  v.  GUION,  S  N.  C.   (  2  HAYW.)    162. 
Action  for  mesne  profits. 

Cited  in  reference  notes  in  65  A.  D.  614,  as  to  when  and  for  what  action  for 
mesne  profits  is  maintainable;  38  A.  D.  754,  on  right  of  action  for  mesne  profits 
after  recovery  in  ejectment. 
When  new  trial  granted. 

Cited  in  reference  note  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted. 
Right  to  amend  pleadings. 

Cited  in  Stewart  v.  Bennett,  1  Fla.  487,  holding  that  pleadings  may  be  amended 
by  leave  of  court  after  new  trial. 

2  AM.  DEC.    624,  EELBECK  v.  CRANBERRY,  S  N.  C.   (2  HAYW.)   2S2. 
Undae  influence. 

Cited  in  note  in  21  A.  D.  335,  on  question  for  jury  as  to  undue  influence. 
Attestation  of  will. 

Cited  in  reference  notes  in  87  A.  S.  R.  697,  on  mode  of  attesting  will;  35  A- 
D.  370;  30  A.  S.  R.  882, — on  sufficiency  of  attestation  of  will. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
wills. 

—  Presence  of  witnesses  at  signature. 

Cited  in  Simmons  v.  Leonard,  91  Tenn.  183,  30  A.  S.  R.  875,  18  S.  W.  280,. 
holding  attestation  sufficient  if  at  request  and  in  presence  of  testator,  and  after 
latter's  name  had  been  attached  though  not  in  presence  of  other  witnesses;  Jaun- 
cey  V.  Thome,  2  Barb.  Ch.  40,  45  A.  D.  424,  holding  same  under  statute. 

2  AM.  DEC.    625,  WARD  v.  SHEPPARD,  8  N.  O.   (2  HAYW.)   28S. 
What  is  waste. 

Cited  in  reference  notes  in  8  A.  D.  742;  18  A.  D.  370;  27  A.  D.  469;  45  A.  D. 
210;  53  A.  D.  624;  66  A.  D.  452, — on  what  constitutes  waste;  .66  A.  D.  711,  on 
necessity  that  act  be  prejudicial  to  inheritance  to  constitute  waste. 

—  Clearing  timber  as. 

Cited  in  Moss  Point  Lumber  Co.  v.  Harrison  County,  89  Miss.  448,  42  So.  290, 
holding  that  cutting  of  timber  for  merely  commercial  purposes  by  tenant  for  years 
is  waste;  King  v.  Miller,  99  N.  C.  583,  6  S.  E.  660,  holding  dowress  may  clear 
for  cultivation  as  much  of  land  as  a  prudent  owner  of  fee  would  do,  and  sell  tim- 
ber cut  in  doing  so;  Dorsey  v.  Moore,  100  N.  C.  41,  6  S.  E.  270,  holding  that 
while  life  tenant  of  forest  lands  may  cut  sufficient  timber  for  fences,  repairs  of 
buildings  and  erection  of  such  as  are  reasonably  needed,  it  is  waste  to  cut  timber 
merely  for  sale. 

Cited  in  note  in  106  A.  S.  R.  308,  on  clearing  land  for  cultivation  as  affecting 
right  to  estover. 

2  AM.  DEC.  626,  TROUGHTON  v.  JOHNSTON,  S  N.  C.  (2  HAYW.)   S28. 
Fraud  by  Action  on  third  persons. 

Cited  in  Atkins  y.  Knight,  46  Ala.  539,  holding  fraud  of  maker  and  payee  of 
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note  in  antedating  it,  to  deceive  third  person,  and  making  it  appear  absolute 
promise  to  pay,  when,  in  fact,  payment  depended  on  success  of  deceit,  can  give 
no  protection  to  maker. 

Cited  in  reference  notes  in  33  A.  D.  563,  as  to  when  auction  sale  is  fraudulent;.* 
55  A.  D.  755,  on  invalidity  of  agreements  preventing  or  stilling  competition  a^ 
auction  sale. 

2  AM.  DEC.  626,  STATE  v.  ROACH,  Z  N.  C.  (2  HAYW.)  862. 
Averment  of  time  in  indictment. 

Cited  in  People  v.  Miller,  12  Cal.  291,  holding  indictment  must  allege  day 
within  period  of  limitation,  whenever  the  offense  is  subject  to  limitation. 

Cited  in  reference  notes  in  34  A.  D.  121,  on  what  caption  of  indictment  should 
show;  56  A.  D.  418,  on  alleging  day  certain  in  indictment;  33  A.  D.  96,  on  in- 
sufficiency of  indictment  which  does  not  state  date  of  commission  of  oflfense. 

Cited  in  note  in  3  L.R.A.(N.S.)   1020,  on  charge  of  time  of  act  causing  death 
in  indictment  for  homicide. 
—  Quashal  for  defects. 

Cited  in  State  v.  Benthall,  82  N.  C.  664,  holding  that  a  court  will  quash  indict- 
ment when  no  judgment  can  be  rendered  in  case  of  conviction;  State  v.  Harwell,. 
129  N.  C.  550,  40  S.  E.  48,  holding  quashal  of  indictment  discretionary  with  trial 
judge. 

Cited  in  reference  note  in  44  A.  D.  1 14,  as  to  when  indictment  can  be  quashed.. 
Discharge  of  prisoner  on  quashing  indictment. 

Disapproved  in  State  v.  Harwell,  129  N.  C.  550,  40  S.  E.  48,  denying  power  Up- 
hold prisoner  on  quashing  indictment. 

• 
2  AM.  DEC.  627,  MITCHEIi  v.  BEIili,  1  N.  C.  PT.  2,  P.   167    (CONFER- 
ENCE 17). 
Contract  of  attorney  with  client. 

Cited  in  note  in  83  A.  S.  R.  183,  on  illegal  contracts  between  attorneys  andP 
clients. 

2  AM.  DEC.  629,  STATE  v.  GLASGOW,  1  N.  C.  PT.  2,  P.  176  (CONFER- 

ENCE  S8). 
Power  to  Investigate  validity  of  legislative  or  executive  acts. 

Cited  in  Carr  v.  Coke,  116  N.  C.  223,  47  A.  S.  R.  801,  28  L.R.A.  737,  22  S.  E. 
16  (dissenting  opinion),  on  power  of  courts  to  look  behind  public  seals  or  signa- 
tures fraudulently  procured. 
Judicial  notice  of  governmental  agencies. 

Cited  in  Pitts  v.  Lewis,  81  Iowa,  61,  46  N.  W.  739,  holding  courts  will  take 
judicial  notice  of  organization  of  counties  within  state;  Carlisle  v.  State,  32  Ind. 
55,  holding  variance  as  to  place  where  offense  was  committed,  the  place  not  being 
part  of  description  of  offense,  and  both  places  being  within  jurisdiction  of  court, 
not  material. 

Cited  in  reference  notes  in  89  A.  D.  416,  on  judicial  notice  of  political  divisions f 
66  A.  D.  722,  on  taking  judicial  cognizance  of  civil  divisions  of  state  into  coun- 
ties, etc. 

Cited  in  note  in  89  A.  D.  676,  on  judicial  notice  of  geographical  facts  and 
political  divisions  of  state. 
Criminality  of  official  malfeasance. 

Cited  in  Re  Prothonotary  of  Common  Pleas,  4  Lesral  Gaz.  397,  to  point  that 
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offioer  is  punishable  by  indictment  for  wickedly  abusing  or  fraudulently  exceed- 
ing his  powers;  State  v.  Snuggs,  85  N.  C.  541,  holding  that  issuing  of  marriage 
license  by  register  of  deeds  in  violation  of  statute  not  indictable  offense  unless 
done  mala  fide. 

Cited  in  notes  in  40  A.  S.  R.  713,  on  criminal  liability  of  officer  for  neglect 
of  duty;  43  A.  D.  724,  on  liability  of  public  officer  for  misconduct  in  office. 

2  AM.. DEO.  6S4,  SIMPSON  v.  NADBAU,  1  N.  O.  PT.  2,  P.  245    (CON- 

,  FERENCE  115). 
Admiralty  jurisdiction. 

Cited  in  Novion  t.  Hallett,  16  Johns.  327  (reversing  14  Johns.  273),  holding 
that  admiralty  has  exclusive  jurisdiction  in  cases  of  prize. 

•  Cited  in  reference  notes  in  26  A.  D.  477,  on  jurisdiction  of  admiralty  courts; 
26  A.  D.  511,  on  exclusiveness  of  admiralty  juris^ction  on  question  of  prize. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  196,  31  L.R.A.  238,  65  N.  W. 
701,  holding  that  admiralty  has  not  exclusive  jurisdiiftion  to  enforce  bonds  and 
stipulations  given  in  admiralty  proceedings  in  cases  in  the  instance  side  of  the 
court. 

2  AM.  DEO.  6S8,  WHiLIAMSON  v.  SBfABT,  1  N.  O.  PT.  2,  P.  268  (COX- 

FERENCE  146). 
liaw  governing  distribution  of  personalty. 

Cited  in  notes  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  of 
personalty;  85  A.  S.  R.  563,  on  law  governing  succession  and  distribution  of  per- 
sonal property  to  married  women. 

2  AM.  DEO.  642,  KENNON  v.  DICKINS,  1  N.  C.  PT.  2,  P.  4S&  (CONFER- 

ENCE357). 
Interest  on  unpaid  Interest. 

Cited  in  Beaver  County  v.  Armstrong,  44  Pa.  63;  Tallman  v.  Truesdall,  3  Wis. 
443;  Mowry  v.  Bishop,  5  Paige,  98;  Camp  v.  Bates,  11  Conn.  487, — holding  agree- 
ment to  pay  interest  on  interest  which  has  become  due,  not  usurious;  Redman  v. 
Hampton,  26  Mo.  App.  504,  holding  promise  to  pay  back  interest  must  be  sup- 
ported by  an  independent  consideration  as  the  essence  of  contract  obligation  to 
pay  interest  is  agreement  for  forbearance  on  part  of  creditor;  Bledsoe  v.  Nixon, 
69  N.  C.  89,  12  A.  R.  642,  holding  that  where  a  promissory  note  is  given  with 
stipulation  that  interest  is  to  be  paid  annually,  the  maker  must  pay  interest  at 
like  rate  upon  each  deferred  payment  of  interest,  as  if  he  had  given  note  for 
amount  of  such  interest;  Kittredge  v.  McLaughlin,  38  Me.  513  (dissenting  opin- 
ion), on  same  point. 

Cited  in  reference  notes  in  16  A.  D.  606,  as  to  when  interest  is  allowed;  35 
A.  D.  141,  as  to  when  compound  interest  is  allowable. 

Cited  in  note  in  50  A.  D.  291,  on  compound  interest. 

2  AM.  DEC.  646,  STATE  v.  PITMAN,  1  BREV.  82. 
State  and  Federal  crimes. 

Cited  in  Jett  v.  Com.  18  Gratt.  933,  holding  that  a  state  court  had  jurisdiction 
under  a  state  statute  of  a  prosecution  for  forgery  of  a  national  bank  note. 

Cited  in  reference  notes  in  13  A.  S.  R.  169,  on  power  of  state  to  punish  counter 
feiting  United  States  coins;  41  A.  D.  515,  on  power  of  state  courts  to  punish  for 
offense  of  counterfeiting;  5  A.  D.  706,  on  exclusiveness  of  jurisdiction  of  Federal 
courts. 
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2  AM.  DEC.  646,  NEIiSOX  ▼.  EMERSON,  1  BREV.  48. 
General  verdict  where  some  coants  bad. 

See  Shreffler  v.  Nadelhoflfer,  133  111.  636,  23  A.  S.  R.  626,  25  N.  E.  630,  hold- 
ing declaration  containing  one  good  count  sufficient  to  sustain  verdict,  though  all 
other  oounts  d^ective. 

2  AM.  DEC.  648,  MARSH  v.  MUIR,  1  BREV.  184. 
Concealment  by  insured. 

Cited  in  reference  notes  in  20  A.  D.  433,  on  representation,  warranties,  and  con- 
cealment; 12  A.  D.  626,  on  effect  of  concealment  by  insured  of  materia^  facts  af- 
fecting risk. 

Cited  in  note  in  13  E.  R.  C.  530,  on  duty  of  one  obtaining  marine  insurance  to 
disclose  all  material  facts. 

2  AM.  DEO.  654,  WHililAMSON  v.  TUNNO,  1  BREV.  151. 
Conclaslveness  of  admiralty  decrees. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477;  48  A.  D.  591,— on 
conclusiveness  of  decree  in  admiralty. 

Cited  in  note  in  75  A.  D.  724,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  res  judicata, 

2  AM.  DEC.  656,  STATE  v.  CREIGHT,  1  BREV.  169. 
Power  to  amend  indictment. 

Cited  in  State  v.  Hasledahl,  3  N.  D.  36,  53  N.  W.  430,  holding  that  a  new  in- 
formation may  be  filed  without  a  new  preliminary  hearing  where  the  former  was 
bad  in  a  technical  particular. 

Cited  in  reference  notes  in  17  A.  D.  495;  98  A.  S.  R.  816,— on  amendment  of 
indictment. 

Cited  in  note  in  67  L.R.A.  183,  on  amendment  of  record  to  cure  errors  or  in- 
sufficiency in  indictments,  informations,  or  complaints  for  which  motion  in  arrest 
of  judgment  has  been  made. 
~  Time  for  amendment  by  grand  Jnry. 

Cited  in  People  v.  Rodley,  131  Cal.  240,  63  Pac.  351,  holding  that  prior  to  ar- 
raignment the  indictment  could  be  withdrawn  and  amended  by  the  grand  jury. 
What  constitutes  caption  of  indictment. 

Cited  in  SUte  v.  Moore,.  24  S.  C.  150,  58  A.  R.  241,  holding  that  the  words 
''upon  their  oaths  present''  are  part  of  the  caption. 

Cited  in  reference  notes  in  54  A.  D.  151,  on  amendment  of  caption  of  indict- 
ment; 81  A.  S.  R.  332,  on  statement  in  indictment  that  presentment  of  jury  was 
upon  their  oaths  as  part  of  caption. 

Cited  in  notes  in  27  L.R.A.  789,  on  amending  caption  to  show  that  grand  jury 
was  sworn;  3  A.  S.  R.  280,  on  importance  and  sufficiency  of  caption  of  indictment 
for  murder. 
Grounds  for  motion  in  arrest  of  Judgment. 

Cited  in  State  v.  Syphrett,  27  S.  C.  29,  13  A.  S.  R.  616,  2  S.  E.  624;  Noyes  v. 
Parker,  64  Vt.  379,  24  Atl.  12, — holding  that  judgment  will  be  arrested  only  for 
defect  apparent  of  record;  State  v.  TuUy,  31  Mont.  365,  78  Pac.  760,  refusing  ex- 
trinsic evidence  on  a  motion  in  arrest,  that  the  crime  was  committed  outside  of  the 
jurisdiction. 

Cited  in  reference  notes  in  56  A.  D.  319,  on  arresting  judgment  for  errors  only 
when  apparent;  49  A.  D.  396,  on  defects  of  record  as  only  grounds  for  arrest  ol 
judgment. 
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Cited  in  note  in  13  A.  S.  R.  628,  on  arrest  of  judgment  for  defects  apparent  on 
record. 

a  AM.  DEC.  660,  FANT  v.  McDANIEIi,  1  BREV.  172. 
Evidence  in  action  for  malicious  prosecution. 

Cited  in  reference  note  in  41  A.  D.  649,  on  admissibility  of  copy  of  indict- 
ment in  former  action  in  suit  for  malicious  prosecution. 
Pleadings  in  action  for  malicious  prosecution. 

Cited  in  reference  notes  in  22  A.  D.  337,  on  necessity  of  pleading  and  proving 
probable  cause  in  action  for  malicious  prosecution;  26  A.  S.  R.  153,  on  defendant's 
answer  on  malicious  prosecution. 

Cited  in  note  in  26  A.  S.  R.  153,  on  plaintiff's  pleadings  in  malicious  prosecu- 
tion. 

2  AM.  DEC.  660,  AIKEN  t.  BOIiAN,  1  BREV.  280. 
<vround8  to  set  aside  award  of  arbitrators. 

Cited  in  Thornton  v.  McCormick,  75  Iowa,  285,  39  N.  W.  502,  holding  that  an 
award  will  be  set  aside  only  upon  a  showing  of  fraud,  partiality,  corruption,  or 
misconduct  of  arbitrators,  or  for  a  material  mistake;  Greenville  County  v.  Spar- 
tanburg County,  62  S.  C.  106,  40  S.  E.  147,  holding  same  and  that  if  because  of 
mistake,  it  must  appear  on  face  of  award  or  by  admission  of  arbitrators;  Rounds 
V.  Aiken  Mfg.  Co.  58  S.  C.  299,  36  8.  E.  714,  explaining  that  the  favor  indulged 
toward  awards  does  not  prevent  judicial  correction  of  gross  errors  therein. 

Cited  in  reference  notes  in  42  A.  S.  R.  208,  on  impeaching  awards;  31  A.  D.  673, 
as  to  when  awards  will  be  set  aside;  37  A.  D.  607,  on  equitable  impeachment  of 
award  of  arbitrators;  56  A.  D.  317,  as  to  when  awards  set  aside  for  mistake;  76 
A.  D.  145,  on  setting  aside  of  award  for  arbitrators*  mistake  of  law;  29  A.  D.  277, 
on  vacation  of  award  for  error  or  mistake  of  law  appearing  on  its  face;  56  A.  D. 
■317,  as  to  when  award  set  aside  for  causes  other  than  mistake;  38  A.  D.  478, 
on  impeachment  of  award  for  partiality  or  misconduct  of  arbitrators;  48  A.  D. 
^86,  on  right  to  impeach  award  by  showing  misconduct  on  part  of  arbitrators. 

Cited  in  notes  in  14  A.  D.  754,  on  causes  for  which  an  award  may  be  impeached; 
23  A.  D.  1 10,  as  to  when  award  shall  be  set  aside  for  error  or  mistake. 

3  AM.  DEC.  662,  WALIiACE  v.  DE  PAU,  1  BREV.  252. 
^Seaworthiness. 

Cited  in  reference  note  in  48  A.  D.  465,  on  presumption  against  seaworthiness 
,  if  vessel  is  lost  without  stress  of  weather  or  without  sustaining  daniages  from 
dangers  of  sea  or  accidents. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  58  A.  D.  672,  on  im- 
plied warranty  of  seaworthiness  in  every  policy  of  marine  insurance. 

2  AM.  DEC.  664,  PURVIS  v.  TUNNO,  1  BREV.  259. 
Release  from  charter  contract. 

Cited  in  note  in  5  K  R.  C.  650,  on  effect  of  vessel  becoming  disabled  by  accident 
while  loading  as  release  of  charterer  from  contract  unless  it  is  repaired  in  reason- 
able time. 
Master  as  owner's  agent. 

Cited  in  reference  notes  in  35  A.  D.  244,  on  liability  of  owners  for  acts  of 
master;  63  A.  D.  642,  on  shipmaster's  authority  as  agent  of  owner. 

Cited  in  note  in  5  E.  R.  C.  630,  on  liability  of  owner  of  ship  let  under  charter 
party. 
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2  AM.  DEC.  665,  GRUDER  v.  BOYIiES,   1  BREV.   265. 
Conveyances  to  defraud  part  of  creditors. 

Cited  in  Allen  v.  Rundle,  50  Conn.  9,  47  A.  R.  599,  holding  that  specific  intent 
to  defraud  the  creditor  attacking  the  transfer  need  not  be  shown. 

Cited  in  reference  notes  in  19  A.  D.  185,  on  admissibility  of  declarations  of 
vendor  to  show  fraud  in  sale;  2  A.  D.  705,  as  to  what  evidence  is  sufficient  to 
show  that  deed  is  fraudulent  as  to  creditors. 

Cited  in  note  in  14  A.  D.  706,  o^  validity  of  voluntary  conveyance  as  to  exist- 
ing creditors. 
Cross-examination. 

Cited  in  note  in  21  L.  ed.  U.  S.  708,  on  scope  and  limits  of  cross-examination. 

2  AM.  DEC.  667,  VANDERHORST  v.  MacTAGGART,  1  BREV.  269. 
1%'arranty  on  sale  of  goods. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
10  A.  D.  670,  on  implied  warranty  of  soundness;  7  A.  D.  126,  on  nature  of  war- 
ranty arising  from  sale  by  sample. 

Cited  in  notes  in  70  L.R.A.  655,  on  what  constitutes  a  sale  by  sample;  70 
I1.R.A.  663,  on  nature  and  extent  of  warranty  on  sale  of  goods  by  sample;  102 
A.  S.  R.  608,  on  implied  warranty  of  quality  in  sale  of  goods  where  inspection  is 
made. 

2  AM.  DEC.  660,  STATE  t.  liYMBURN,  1  BREV.  307. 
Accessoryship  in  misdemeanors. 

Cited  in  United  States  v.  Carroll,  32  Fed.  775,  holding  that  all  who  are  con 
■cemed  in  the  commission  of  a  misdemeanor  are  principals;  Mulvey  v.  State,  43 
Ala.  316,  94  A.  D.  684,  applying  the  rule  to  parties  committing  misdemeanors  in 
Belling  liquor;  United  States  v.  Hartwell,  3  Cliff.  221,  Fed.  Cas.  No.  15,318,  to 
the  effect  that  whatsoever  will  make  a  party  an  accessory  in  a  felony  will  make 
faim  a  principal  in  a  misdemeanor. 

Cited  in  reference  note  in  33  A.  S.  R.  438,  as  to  who  are  guilty  of  assault  as 
principals. 

Cited  in  notes  in  13  L.R.A.  196,  on  aiders  and  abettors  of  crime  as  principals; 
41  L.R.A.  652,  on  criminal  and  penal  liability  for  crimes  against  the  person  by 
'Copartner,  servant,  or  agent. 

2  AM.  DEC.  671,  FliEMING  v.  McCLURE,  1  BREV.  428. 
Adoption  of  law  merchant. 

Cited  in  Brown  v.  Wilson,  45  S.  C.  619,  55  A.  S.  R.  779,  23  S.  E.  630,  holding 
that  protest  is  an  essential  part  of  the  custom  of  merchants  and  is  necessary  in 
•case  of  foreign  bills  as  to  principal  sum,  damages  and  interest,  in  case  of  inland 
bills  as  to  damages  and  interest. 

Cited  in  note  in  89  A.  D.  665,  on  court's  judicial  notice  of  general  customs. 
Necessity  of  protest,  etc.,  and  waiver  made  without  full  knowledge  of 
facts. 

Cited  in  Dyas  v.  Hanson,  14  Mo.  App.  363,  holding  that  a  party  relying  upon  a 
-waiver  of  liability  must  prove  that  it  was  made  with  a  full  knowledge  of  the 
facts;  Union  Bank  v.  Rawlings,  2  Shannon  Cas.  297,  holding  that  a  promise  to 
pay,  under  circumstances  showing  ignorance  of  the  fact  that  the  party  was  legally 
"discharged  is  without  consideration  and  void. 

Cited  in  reference  notes  in  33  A.  D.  305,  on  necessity  of  protest  of  foreign  bill 
of  exchange ;  43  A.  D.  147,  on  protest  as  only  competent  evidence  of  nonpayment  of 
ioreign  draft;  44  A.  D.  259,  on  promise  after  maturity  to  pay  note  as  waiver  of 
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notice;  16  A.  D.  161,  on  promise  by  indorser  after  protest;  43  A.  D.  229,  on  effect 
of  released  drawer's  promise  to  pay  draft;  43  A.  D.  248,  on  insolvency  of  maker 
of  note  as  affecting  necessity  for  notice  to  indorser;  35  A.  D.  623,  on  waiver  of 
demand  and  notice. 

Cited  in  notes  in  29  L.R.A.  310,  on  Hrliat  knowledge  is  necessary  to  effect  waiver 
,  of  failure  to  give  notice  of  dishonor;  43  A.  D.  218,  on  necessity  and  waiver  of 
protest  of  foreign  draft;  43  A.  D.  223,  on  necessity  for  protest  for  both  nonaccept- 
ance  and  nonpayment. 

2  AM.  DEC.  676,  DE  PEAU  v.  RUSSEIj,  1  BREV.  441. 
Right  of  abandonment. 

Cited  in  reference  notes  in  19  A.  D.  288,  as  to  when  abandonment  can  be  made ;. 
28  A.  D.  262,  on  abandonment  of  insured  vessel;  22  A.  D.  349,  on  abandonment 
of  insured  property. 

Cited  in  note  in  1  E.  R.  C.  19,  on  right  of  assured  to  abandon  vessel  for  capture 
before  condemnation. 
Total  loss. 

Cited  in  reference  note  in  3  A.  D.  140,  as  to  when  total  loss  determined. 
Right  to  interest. 

Cited  in  note  in  61  A.  D.  277,  on  allowance  of  interest. 

2  AM.  DEC.  680,  PRICE  t.  DE  PEAU,  1  BREV.  452. 
Concealment  by  Insurecl. 

Cited  in  reference  notes  in  12  A.  D.  626,  on  effect  of  concealment  by  insured  of 
material  facts  affecting  risk;  20  A.  D.  433,  on  representation,  warranties,  and 
concealment. 

Cited  in  note  in  13  E.  R.  C.  531,  on  duty  of  one  obtaining  marine  insurance  to- 
disclose  all  material  facts. 

2  AM.  DEC.  682,  GAGE  t.  ALLISON,  1  BREV.  405. 
Effect  of  death  of  principal  upon  power  to  sell. 

Cited  in  Hawley  v.  Smith,  46  Ind.  183,  holding  that  a  power  to  sell  coupled  with- 
an  interest,  survives  the  principal. 

Cited  in  notes  in  47  A.  D.  346,  on  revocation  of  power  of  attorney  by  operation^ 
of  law;  23  L.R.A.  710;  on  effect  on  contract  of  agency  of  death  of  party  thereto. 
Agent's  lien  for  balance  of  account. 

Cited  in  Wylly  v.  King,  Ga.  Dec.  pt.  2,  p.  7,  holding  that  a  factor's  lien  for  a 
balance  of  account  does  not  attach  to  property  which  comes  into  the  factor'a 
hands  after  the  death  of  the  principal. 

Cited  in  reference  notes  in  5  A.  D.  444;  13  A.  D.  299;  35  A.  D.  616;  66  A.  D. 
233 ;  83  A.  D.  699, — on  factor's  lien. 

Cited  in  notes  in  58  A.  D.  162,  on  delegation  of  authority  by  factor;  68  A.  D. 
168;  23  L.  ed.  U.  S.  65,— on  factor's  lien;  39  A.  D.  640,  on  factor's  rights  over 
goods. 
Ownership  in  plaintiff  to  sustain  trover.     . 

Cited  in  Gregg  v.  Bank  of  Columbia,  72  S.  C.  458,  110  A.  S.  R.  633,  52  S.  E. 
195,  holding  that  a  pledgeor  cannot  maintain  an  action  for  conversion  luitil  right 
of  possession  has  been  regained. 

Cited  in  reference  notes  in  32  A.  S.  R.  487,  as  to  when  trover  is  maintainable; 
17  A.  D.  43,  on  what  is  necessary  to  maintain  trover;  97  A.  S.  R.  623,  on  title 
and  possession  sufficient  to  maintain  trover;  28  A.  D.  708,  on  property  and  pos- 
session necesbary  to  maintain  trover. 


Digitized  by 


Google 


233  NOTES  ON  AMERICAN  DECISIONS.  [671-686 

Cited  in  notes  in  21  A.  D.  346,  on  right  of  property  necessary  to  maintain  trover; 
23  A.  D.  685,  on  property  and  possession  sufficient  to  maintain  trover. 

2  AM.  DEC.  684,  BEVIN  ▼.  LINGUABD,  1  BREV.  508. 
Apportionment  of  damages. 

Cited  in  Sutherland  on  Damages,  3d  ed.  §  463,  p.  1269,  to  point  that  juries 
have  frequently  severed  damages  where  there  were  several  defendants  in  order  to 
apportion  them  according  to  culpability  of  respective  defendants. 

2  AM.  DEC.  686,  GIVENS  v.  CAIiDER,  2  DESAUSS.  EQ.  172. 
Specific  performance  of  contract. 

Cited  in  reference  note  in  30  A.  S.  R.  50,  as  to  whom  contract  may  be  specifically 
enforced. 

Cited  in  note  in  26  A.  D.  661,  on  certainty  in  contract  as  essential  to  specific 
performance. 
Sufficiency  of  memorandum. 

Cited  in  reference  notes  in  25  A.  S.  R.  462,  on  sufficiency  of  memorandum  to  com- 
ply with  statute  of  frauds;  65  A.  D.  668,  on  general  requisites  of  memorandum  re- 
quires by  statute  of  frauds;  69  A.  D.  749,  as  to  when  letter  is  insufficient  mem- 
orandum of  contract  of  sale. 
Parol  contracts  affecting  realty  Interests. 

Cited  in  McWhorter  v.  McMahan,  Clarke,  Ch.  400,  discussing  whether  a  writitag 
would  suffice  as  against  parties  other  than  the  signers. 

—  Effect  of  part  performance. 

Cited  in  Parrish  v.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79;  Houston  v.  Townsend,  1 
Harr.  [Del.]  532,  27  A.  D.  732  (affirming  1  Del.  Ch.  416,  12  A.  D.  109); 
Lord  ▼.  Underdunck,  1  Sandf.  Ch.  46, — holding  that  possession  as  part  performance 
must  be  under  the  agreement  and  with  the  permission  of  the  vendor;  Johnston 
Y.  Clancy,  4  Blackf.  94,  28  A.  D.  45,  holding  that  where  a  tenant  in  possession 
makes  a  parol  contract  of  purchase,  his  continued  possession  is  not  part  perform- 
ance under  the  statute;  Hall  v.  Hall,  2  M'Cord,  Eq.  269,  as  showing  that  courts 
of  equity  adhere  more  strictly  to  the  statute  of  frauds  now  than  formerly. 

Cited  in  reference  notes  in  19  A.  D.  37 ;  30  A.  D.  271, — on  part  performance  talk- 
ing parol  contract  out  of  statute  of  frauds;  11  A.  S-  R.  250,  on  possession  as  part 
performance  taking  contract  relating  to  land  out  of  statute  of  frauds. 

Cited  in  note  in  53  A.  D.  540,  as  to  what  acts  are  not  part  performance  of  con- 
tract of  sale  of  lands. 

—  Effect  of  payment  of  purchase  money. 

Cited  in  Soles  v.  Hickman,  20  Pa.  180,  holding  that  a  receipt  for  part  of  the 
purchase  money  is  not  sufficient  to  take  the  case  out  of  the  statute. 

Cited  in  note  in  27  A.  D.  745,  on  payment  as  part  performance. 
Proof  by  parol  of  part  performance  of  agreement  within  statute  of  frauds. 

Disapproved  in  Hall  v.  Hall,  1  Gill,  383,  holding  parol  evidence  is  admissibls 
to  prove  acts  of  part  performance. 
Admission  in  chancery  by  failure  to  deny. 

Cited  in  Hagthorp  v.  Hook,  1  GUI'  &  J.  270  holding  failure  to  answer  equivalent 
to  admitting  averments  of  the  bill. 
Plea  of  statute  of  frauds  in  chancery. 

Cited  in  Salmon  v.  Clagett,  3  Bland,  Ch.  125,  holding  that  a  plea  of  the  statute 
must  be  accompanied  by  a  full  discovery  so  that  complainant  may  if  able  reply 
that  the  agreement  was  taken  out  of  the  statute. 
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Necessity  of  specially  pleading  statute  of  frauds. 

Cited  in  Suber  v.  Richards,  61  S.  C.  3^3,  39  S.  £1  540,  to  point  that  the  stat- 
ute of  frauds  heed  not  be  specially  pleaded. 

Cited  in  notes  in  41  A.  D.  196;  78  A.  S.  R.  650, — on  necessity  of  pleading  statute 
of  frauds. 

2  AM.  D£C.  602,  BUTIiCIR  t.  HAMII/TON,  2  DBSAUSS.  BX).  226. 
Effect  of  new  a^eement  to  discharge  surety. 

Cited  in  Edwards  v.  Coleman,  6  T.  B.  Mon.  567,  holding  that  new  agreement 
discharges  surety  imless  he  actively  consents  to  be  boimd  thereby;  Clagett  v. 
Salmon,  5  Gill  &,  J.  314,  holding  that  any  agreement  between  the  principal  debtor 
and  the  creditor  altering  or  impairing  the  obligation  of  the  surety,  releases  the 
surety. 

Cited  in  reference  notes  in  16  A.  D.  623,  on  what  will  discharge  surety;  29 
A.  D.  225,  on  what  acts  of  creditor  discharge  surety;  17  A.  D.  211,  on  indulgence 
to  principal  releasing  surety. 

Cited  in  notes  in  1 1  A.  D.  590,  on  release  of  surety  by  agreement  to  extend  time 
of  payment;  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches,  or  in- 
dulgence as  to  principal. 
Bstoppel  of  surety  to  deny  liability  on  bond. 

Distinguished  in  People  v.  Bostwick,  32  N.  Y.  445  (affirming  43  Barb.  9),  on 
the  question  whether  sureties  had  estopped  themselves  to  deny  liability  on  one 
bond  prematurely  delivered  and  without  authority. 

2  AM.  DEC.  606,  READ  ▼.  GAIIiliARD,  2  DESAUSS.  EQ.  552. 
Equitable  mortgage. 

Cited  in  Cook  v.  Cook,  3  Head,  719;  Morrow  v.  Turney,  35  Ala.  131;  Smith  ▼. 
Smith,  1  M'Cord,  Eq.  134;  Bank  of  State  v.  Campbell,  2  Rich.  Eq.  179;  Maybin 
V.  Kirby,  4  Rich.  Eq.  105;  Parker  v.  Jacobs,  14  S.  C.  112,  37  A.  R.  724;  Davis  ▼. 
Childers,  45  S.  C.  143,  21  S.  E.  615;  Welsh  v.  Usher,  2  Hill,  Eq.  167,  29  A.  D. 
63;  Creech  v.  Long,  72  S.  C.  25,  51  S.  E.  614;  Burdick  v.  Jackson,  7  Hun,  488, — 
holding  that  an  agreement  to  give  a  mortgage  based  upon  a  valuable  considera- 
tion will  be  enforced  in  equity. 
Equitable  liens. 

edited  in  Dow  v.  Ker,  Speers,  Eq.  413,  holding  that  an  oral  agreement  would 
operate  as  an  equitable  lien. 

Cited  in  note  in  4  L.R.A.  248,  as  to  how  equitable  lien  may  be  created. 
Equitable  assignments. 

Cited  in  Brown  v.  Chamberlain,  9  Fla.  464,  holding  that  a  verbal  transfer  of 
notes  and  drafts  was  a  valid  assignment ;  Kirksey  v.  Mitchell,  8  Ala.  402|  holding 
that  equity  will  regard  an  assignment  as  made  where  a  party  has  without  fault 
become  disabled  to  make  one  that  should  have  been  made. 

2  AM.  DEC.  698,  RAMSAY  v.  BRAILSFORD,  2  DESAUSS.  EQ.  582. 
Part  performance  of  contract. 

Cited  in  reference  note  in  30  A.  D.  271,  on  part  performance  taking  parol  con- 
tract out  of  statute  of  frauds. 

Cited  in  notes  in  32  A.  D.  129,  on  enforcement  at  law  of  contracts  which  have 
been  partly  performed;  50  A.  D.  673,  on  necessity  of  rescinding  party  offering  to 
perform  all  covenants  to  be  performed  by  him. 
Jurisdiction  in  personam  when  affecting  lands  out  of  state. 

Cited  in  Wilmer  v.  Atlanta  &  R.  Air-Line  R.  Co.  2  Woods,  409,  Fed.  Cas.  No. 
17,776,  holalng  thsrc  realty  out  of  the  state  may  be  reached  by  actions  in  personam. 
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Parol  eridence  of  invallci  parol  contract  partly  executed. 

Cited  in  Thompson  v.  Dulles,  5  Rich.  Eq.  370,  holding  that  where  the  existence 
of  the  contract  is  evidenced  by  acts  of  part  performance,  parol  evidence  as  to  the 
contract  is  admissible. 
Interest  on  purchase  price  of  land  taken  Into  possession  by  purchaser. 

Cited  in  Rutledge  v.  Smith,  1  M'Cord,  Eq.  399,  holding  that  taking  possession 
and  receiving  rents  and  profits  is  an  implied  agreement  to  pay  interest. 

2  AM.  DEC.  70S,  BRADIiEY  v.  BUFORD,  SNEED   (KY.)    12. 
Evidence  of  fraud  in  conveyance. 

Cited  in  reference  note  in  53  A.  D.  94,  on  evidence  that  conveyance  is  fraudu- 
lent. 
Retaining  possession  as  fraud  on  seller's  creditors. 

Cited  in  reference  note  in  17  A.  D.  200,  as  to  when  conveyance  is  fraudulent  as 
to  creditors. 

Cited  in  note  in  36  L.R.A.  360,  on  effect  of  preferred  creditors  participating  in 
debtor's  fraud. 

Distinguished  in  Vanmeter  v.  Estill,  78  Ky.  456,  holding  sale  where  vendor  re- 
tains possession,  valid  against  creditor  whose  debt  is  contracted  afterwards,  and 
with  actual  notice. 

2  AM.  DEC.  70«,  CLARKE  v.  CAIiliOWAY,  SNEED   (KY.)   4«. 
Forfeiture  of  franchise. 

Cited  in  reference  notes  in  41  A.  D.  120,  on  nonuser  as  ground  for  forfeiture; 
44  A.  D.  92,  on  forfeiture  of  ferry  franchise  for  unreasonable  delay  in  commencing 
use  or  from  nonuser. 

Cited  in  notes  in  69  L.R.A.  533,  on  acceptance  of  license  for  ferry;  69  L.R.A. 
^55,  on  extinguishment  of  ferry  franchise  by  abandonment. 

2  AM.  DEC.  708,  GUIililON  v.  BOWLWARE,  SNEED  (KY.)   7«. 
Right  to  Jury  trial. 

Cited  in  note  in  48  A.  D.  278,  on  constitutionality  of  act  authorizing  summary 
judgment  against  surety  of  statutory  bond. 

2  AM.  DEC.  708,  DANIEIi  ▼.  POGUE.  SNEED   (KY.)   08. 
Fraudulent  representations  as  to  land. 

Cited  in  reference  note  in  35  A.  D.  408,  on  fraudulent  representation  as  to  title 
to  land  rendering  person  making  it  responsible. 

2  AM.  DEC.  711,  BIBB  v.  PRATHER,  SNEED   (KY.)    186. 
Misrepresentation  as  to  land  conveyed. 

See  McKinnon  v.  Vollmar,  75  Wis.  82,  17  A.  S.  R.  178,  6  L.R.A.  121,  43  N.  W. 
800,  sustaining  vendees*  right  to  rescind  sale  and  recover  purchase  money  for 
fraud  of  vendors*  agent  in  having  wrong  tract  pointed  out,  though  vendors*  were 
not  aware  of  the  fraud. 

2  AM.  DEC.  7 IS,  CHAMBERS  ▼.  WINN,  SNEED  (KY.)  1««. 
Necessity  of  demand. 

Cited  in  reference  notes  in  26  A.  D.  620,  on  demand  as  prerequisite  to  action; 
25  A.  D.  260,  as  to  when  demand  by  obligee  entitled  to  delivery  of  property  under 
contract  is  necessary. 
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Place  of  performance  of  contract. 

Referred  to  as  leading  case  in  Galloway  v.  Smith,  Litt.  6el.  Cas.  133,  on  place 
of  tender  or  delivery  of  property  when  no  place  is  expressed. 

Cited  in  Wilmouth  v.  Patton,  2  Bibb,  280,  holding  that  on  contract  for  delivery 
of  property  where  no  place  is  expressed,  the  residence  of  obligor  is  place  for  per- 
formance; Logan  V.  Marshall,  Sneed  (Ky.)  306,  holding  that  declaration  in  ac- 
tion on  obligation  payable  partly  in  property  must  allege  demand  at  defendant's 
place  of  abode;  Letcher  v.  Taylor,  Hardin  (Ky.)  79,  holding  allegation  of  demand 
at  residence  essential. 

Distinguished  in  Grant  v.  Groshon,  Hardin  (Ky.)  85,  3  A.  D.  725,  where  a  day 
certain  was  fixed  for  performance. 

a  AM.  DEC.  714,  SMITH  v.  DURRETT,  SNEED  (KY.)  286. 
Individaal  and  firm  liabilities. 

Cited  in  Clark  v.  Taylor,  68  Ala.  453;  Guioe  v.  Thornton,  76  Ahi.  466,— holding,, 
if  one  partner  borrows  money  or  purchases  goods,  on  his  own  individual  credit,  and 
applies  such  money  or  goods  to  partnership,  creditor  does  not  thereby  have  action 
against  the  firm. 
Relief  in  equity. 

Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law;  4  A.  D.  630,  on  righl  to  equitable  relief  where  party  has  been  prevented 
from  making  defense  at  law ;  48  A.  D.  545,  on  effect  of  failure  to  set  up  defense  at 
law  on  right  to  equitable  relief. 

Cited  in  notes  in  31  L.R.A.  775,  on  injunction  against  judgments  for  defenses 
existing  prior  to  rendition;  32  L.II.A.  324,  on  general  equitable  jurisdiction  as  to 
injunction  against  judgment  where  a  legal  defense  was  asserted  at  law. 

2  AM.  DEC.  716,  MEAUX  t.  HELM,  SNEED  (KY.)  252. 
Right  to  specific  performance. 

Cited  in  reference  notes  in  33  A.  S.  R.  261,  on  effect  of  mistake  in  suit  for 
specific  performance;  34  A.  D.  477,  on  effect  of  fraud  on  right  to  specific  perform* 
ance. 

2  AM.  DEO.  720,  GIMBLIN  v.  HARRISON,  SXEED    (Ky.)    815. 
Bfi'srepresentations  as  to  land. 

Cited  in  reference  notes  in  37  A.  D.  405,  on  action  of  deceit  for  false  representa- 
tions in  sale  of  land;  28  A.  D.  181,  on  remedy  of  vendee  for  misrepresentation) 
by  third  person  as  to  quality  and  location  of  land. 

Cited  in  note  in  85  A.  13.  R.  374,  on  liability  of  vendor  for  misrepresentations  in- 
directly made  to  vendee. 

2  AM.  DEC.   721,  WHITLEDGE  ▼.  WAIT,  SNEED    (KY.)    885. 
Rights  of  bona  fide  occupant  of  land  on  eviction. 

Cited  in  Skiles's  Appeal,  110  Pa.  248,  20  Atl.  722,  16  W.  N.  C.  26,  allowing  value 
of  improvements  where  made  in  good  faith  by  husband  of  grantee  of  land  where 
gift  was  voidable  because  of  grantor's  insolvency;  also  citing  annotation  on  this 
point;  Woods  v.  Patrick,  3  Bibb,  29,  holding  that  in  cases  not  within  occupying 
claimant's  law,  bona  fide  possessor  is  allowed  compensation  for  all  improvements 
before  eviction;  Rowland  v.  Craig,  Sneed  (Ky.)  330,  as  approving  principle,  that 
under  occupying  claimant  law  damage  done  to  land  cannot  be  assessed  against 
occupant  as  rent;  Hart  v.  Baylor,  Hardin  (Ky.)  597  note,  on  right  to  rents  during 
bona  fide  occupancy. 
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Cited  in  reference  notes  in  27  A.  D.  356,  on  right  to  improTements ;  17  A.  D. 
603;  20  A.  D.  277;  73  A.  S.  R.  812, — on  compensation  in  ejectment  for  improve- 
ments; 36  A.  D.  34,  on  compensation  to  bona  fide  possessor  for  improvements 
placed  on  land  of  another;  0  A.  S.  R.  805,  on  allowance  for  improvements  in  action 
for  mesne  profits  against  bona  fide  possessor ;  65  A.  S.  R.  642,  on  recovery  of  rents 
and  profits  upon  ejectment. 

Cited  in  notes  in  10  A.  D.  732,  on  right  of  bona  fide  holder  to  recover  for  im- 
provements; 15  A.  D.  352,  on  necessity  that  improvements  be  permanent  and  bene- 
ficial to  sustain  recovery  therefor  in  ejectment;  29  L.R.A.  449,  on  liability  of 
ootenants  for  improvements;  81  A.  S.  R.  188,  on  improvements  on  property  pur- 
chased pendente  lite  and  allowance  therefor;  81  A.  S.  R.  168,  171,  on  what  are 
bett^ments  and  when  allowance  should  be  made  therefor ;  28  L.R. A.  856,  on  deduc« 
tion  on  account  by  cotenant  for  use  and  occupation  and  rents  and  profits. 

2  AM.  DGO.  725,  DICKISISON  ▼.  NABB,  SNEED  (KY.)  820. 
ConclQsiTeness  of  aoconnt  stated. 

Cited  in  reference  notes  in  41  A.  D.  66;  66  A.  D.  259;  77  A.  D.  08,— on  conclu- 
siveness of  stated  account. 
Cited  in  note  in  62  A.  D.  01,  on  conclusiveness  of  account  stated. 
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